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Barclays Bank pic v. Commissioners of Inland Revenue(')

Income Tax— Reliefs— Business expansion scheme— R elie f precluded fo r  
n  scheme involving loan facilities where shares issued on or after 16 March 

1993— Applications fo r  shares processed, cheques presented fo r  payment, 
allotments made, and applicants notified by that date, but registration in 
companies’ registers o f  members taking place later— Whether shares issued 
before 16 March— Income and Corporation Taxes A ct 1988, ss 289, 299A, 
311(1)— Finance A ct 1988, s 50.

E •On 2 M arch 1993, under a business expansion scheme sponsored by two
banks, five com panies jointly  issued a prospectus offering 25m ordinary 
shares at £1 per share payable in full on application. The prospectus offered a 
loan facility, the overall result o f  which was tha t a higher rate taxpayer would 
be able to recover, in the form  o f a loan after 6 m onths, m ore than  the net 

P  cost to  him o f his investm ent after taking into account business expansion
scheme tax relief under s 289 Income and C orporation  Taxes Act 1988, so
that the scheme would avoid the adverse effect on the taxpayer o f  the require­
m ent o f  s 289 that an eligible share for the purposes o f  the tax relief m ust be 
one that produces no return  for 5 years. The prospectus further provided that 
the directors o f the com panies would have a discretion to  allocate applica- 

q  tions for shares am ong the com panies, that pending the issue o f shares to
investors subscription money would be paid into designated accounts on
which the interest would be for the account o f  the com panies, and that the 
shares would be registered in the nam e o f a nom inee com pany on the basis 
that acceptance o f an application would constitute the m aking o f  an agree­
ment between investor and nominee in term s set out in the prospectus.

By 10 M arch applications had been received for the shares on offer; the 
successful applicants were allocated shares in one or o ther o f  the five com pa­
nies; and on 12 M arch the board  o f  directors o f  each com pany resolved to 
allot the new shares according to  tha t allocation and authorised the sealing o f 
share certificates issued pursuant to tha t allotm ent. Successful applicants were 

j notified by letter o f  12 M arch o f the allotm ent and were told that within 28
days they would receive Certificates o f  Beneficial Ownership. The cheques 
were presented for paym ent by 15 M arch. Sometime after 16 M arch but by 
2 April the com pany secretaries registered the nom inee com pany as the 
holder o f all 25m shares in the com panies’ registers o f  members.

( ')  R eported  (C hD ) [1993] STC 639; (CA ) [1994] STC 184; (H L ) [1994] 3 All E R  159;
[1994] STC 580.
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Some o f the applicants’ cheques were dishonoured and on 2 June those A
who had not paid by 21 M ay were told that their shares had been forfeited.

A similar business expansion scheme was sponsored by another bank, 
except that the cheques o f  some unsuccessful applicants were retained and. as 
appropriate, substituted for dishonoured cheques. All the steps under that 
scheme were taken before 16 M arch except that the nom inee com pany was B
entered in the com panies’ registers o f m embers only on 2 April.

The banks and two o f the com panies issued O riginating Summonses, 
including M otions, for declarations that for the purposes o f C hapter III o f 
Part VII o f  the 1988 Act, including the new s 299A being introduced by the 
Finance Act 1993, the shares were issued before 16 M arch. C

The Chancery Division held, m aking the declarations sought, that the 
shares were “issued” within the m eaning o f s 299A before 16 M arch because 
“issued” referred to  the point o f time at which a m utual obligation between 
the applicant and the com pany arises obliging the applicant to  take the shares 
concerned and the com pany to cause them  to be registered in his name or D 
that o f  his nominee; th a t was a point o f time which could be ascertained with 
certainty; the word “issue” has no fixed m eaning and is not a term  o f art; 
decisions on its meaning in o ther sta tu tory  contexts were o f  limited assis­
tance, but the meaning accorded was consistent with the approach adopted in 
previous cases to  the construction o f the word; there was no reason to think 
that the legislature intended the availability o f  business expansion scheme tax E 
relief to be dependent on the actual registration o f  shareholders or the issue 
o f share certificates; it m ade perfectly good sense that the relief should be 
available where each party  was irrevocably bound, on the part o f  the com ­
pany to complete the formalities, and on the part o f  the taxpayer to  subm it to 
their com pletion; that occurred when the allotm ents had been m ade and let­
ters o f  allotm ent had been sent to successful applicants. By virtue o f s 311(1) E 
o f the 1988 Act the question had to be answered on the hypothesis that the 
shares had eventually been registered in the names o f  the beneficial owners, 
and not the names o f the nominees, so tha t the position o f  the nominees was 
irrelevant to  the question.

The Crown appealed. EJ

The C ourt o f  Appeal (Dillon and M ann L .JJ., H irst L.J. dissenting), 
held, allowing the C row n’s appeals, that the shares were not issued before 16 
M arch because, by sending an applicant a letter o f allotm ent (whether or not 
renounceable), a com pany grants the applicant a chose in action, the right to 
have the shares issued to  him, but the issue only comes when he (or, if appro- 
priate, a successor in title by renunciation or successive renunciations) is 
entered in the register as the holder o f  the shares; “ issue” is distinct from 
allotm ent and requires som ething to  com plete or perfect the title o f  an allo t­
tee o f  shares, which can be nothing short o f registration or the issue o f a cer- 
tifiate.

The banks and the two com panies appealed.

Held, in the H ouse o f Lords (Lords Tem plem an, Slynn o f  Hadley and 
Lloyd o f Berwick, Lords Jauncey o f  Tullichettle and W oolf dissenting), dis­
missing the appeals, that the w ord “issue” in the Income and C orporation  
Taxes Act 1988 was appropriate to  indicate the whole process whereby unis-
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A sued shares are applied for, allotted and finally registered; th roughout the
Act Parliam ent had been obliged to  choose a fixed and certain date, and
Parliam ent had chosen not the date when shares are allotted but the date
when they are issued..

In Re Ambrose Lake Tin and Copper Co. (C larke’s Case) (1878) 8 C hD  
635, and Oswald Tillotson Ltd. v. Commissioners o f  Inland Revenue [1933] 1 
KB 134 considered.

C By Originating Summones, including M otions, in the Chancery Division,
the banks and the two com panies appealed for declarations as to  the p u r­
poses o f C hapter III, o f Part VII o f  the Incom e and C orporation  Taxes Act 
1988, including the new s 299A being introduced by the Finance Act 1993. 
The facts are as set out in the judgm ent.

D The application was heard in the Chancery Division before R attee J. on
14 and 15 July 1993 when judgm ent was reserved. On 30 July 1993 judgm ent 
was given against the Crow n, with costs.

Robin Potts Q.C. and Kevin Prosser for the Banks and the Com panies.
£

Anthony Grabiner Q.C. and David Unwin for the Crown.

The following cases were cited in argum ent in addition to the cases 
referred to in the judgm ent:— Spitzel v. The Chinese Corporation Ltd. (1899) 
80 LT 347; Attorney-General v. Mayor, Aldermen and Citizens o f  the City o f  

p  Liverpool [1902] 1 KB 411; M ercantile Credit Private Ltd. v. Industrial and 
Commercial Realty Co. Ltd. (1983) 7 A C LR  711.

Rattee J.:— These proceedings raise a question o f  construction o f s 299A 
G  added to  the Income and C orporation  Taxes Act 1988 (“the Taxes A ct” ) by 

the Finance Act 1993 which received the Royal Assent on 27 July 1993. Since 
the m atter is one o f  some urgency, I agreed to  hear argum ent on the true 
construction o f the new section after the Finance Bill had passed the stage o f 
third reading on the basis tha t I would not deliver judgm ent until after the 

^  Bill had received the Royal Assent and thereby become law.

Section 289 o f the Taxes Act provides relief from income tax where an 
individual subscribes to w hat is called a business expansion scheme (“BES”). 
It applies where an individual subscribes for w hat in s 289(1) are referred to 
as “eligible” shares in a “qualifying” com pany, which shares are defined in 

j the section as being, in effect, new ordinary  shares which carry no right to 
dividend for the period o f five years beginning with the date o f  their issue in 
com panies carrying on certain defined businesses or activities. The details o f 
these definitions do not m atter for present purposes, and nor do the complex 
provisions o f  s 289 as to  the m anner in which, and conditions subject to 
which, the relief from income tax is given. Section 50 o f  the Finance Act 1988 
extended the relief, subject to  certain m odifications to eligible shares in com ­
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panies carrying on the activity o f providing dwelling-houses for letting on A 
qualifying tenancies as defined in that section.

The effect o f the complex provisions o f these sections was prima facie  
only to give tax relief in respect o f  an investment which the taxpayer could 
not realise for five years. However, schemes have been devised which qualified 
as business expansion schemes for the purpose o f the tax relief, but under B 
which the investor securing the relief was none the less able, in effect, to 
realise his investment immediately, by means o f  taking a loan from  a financial 
institution prom oting the particular scheme, on which no repaym ent would 
fall to  be made and no interest would fall to  be paid until the shares con­
cerned could be realised five years after their issue w ithout infringing the con­
ditions laid down by s 289 o f  the Taxes Act. It was accepted before me that C
the purpose o f the new s 299A is to  prevent this particular form o f tax avoid­
ance in respect o f shares issued on or after 16 M arch 1993.

Section 299A(1) is in the following terms:

“An individual shall not be entitled to  relief in respect o f  any shares q  
in a com pany issued on or after 16th M arch 1993 if—

(a) there is a loan m ade by any person, at any time in the rele­
vant period, to that individual or any associate o f  his; and

(b) the loan is one which would not have been made, o r would 
not have been m ade on the same terms, if that individual had not E
subscribed for those shares or had not been proposing to  do so .”

The “ relevant period” referred to  is that defined in s 289(12) o f the Taxes 
Act. The definition is not relevant for present purposes.

Section 311(1) o f the Taxes Act provides that: F

“Shares subscribed for, issued to, held by or disposed o f for an indi­
vidual by a nominee shall be treated for the purposes o f this C hapter [of 
which sections 289 and 299A form part] as subscribed for, issued to, held 
by or disposed o f  by that individual.”

The short point that arises for decision in these cases is the m eaning o f 
the word “issued” in s 299A for the purpose o f determ ining whether the 
shares concerned in the cases were issued on o r after 16 M arch 1993 and are, 
therefore, caught by s 299A if the subscribers, therefore, take a loan in con­
nection therewith within the relevant period. The question arises in the fol­
lowing context. pj

The N at West Bank Scheme

This is a business expansion scheme sponsored by N ational W estminster 
Bank pic (“N atW est”) and H am bros Bank pic. Five com panies, all having 
the word “H om eshare” in their names, were incorporated for the purpose o f . 
the scheme. N atW est holds the ordinary shares in each com pany. On 2 
M arch 1993 a prospectus was issued jointly  by the five com panies offering for 
subscription up to  25m ordinary shares o f 50p each at £1 per share payable in 
full on application. The com panies were qualifying com panies for the purpose 
o f s 289 o f  the Taxes Act, carrying on activities which were “qualifying activ­
ities” as defined in s 50 o f the Finance Act 1988. It is not disputed by the 
Revenue that the shares offered for subscription were “eligible shares” as
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A defined in s 289 o f  the Taxes Act, and that, therefore, a subscription for
those shares would prima facie  a ttract tax relief under s 289.

The prospectus stated tha t persons who subscribed for shares would be 
offered a loan by N atW est o f  an  am ount equal to  74 per cent, o f  the gross 
am ount o f  their investm ent not later than  six m onths after the issue o f the 

“  shares. The interest payable on the loan would, said the prospectus, be fixed
at such a rate tha t the principal of, and rolled-up interest on, the loan would 
be exactly covered by the m inim um  return o f £1.08 per share which the 
prospectus said would be m ade available by way o f realisation o f the invest­
ment after five years, either by liquidation o f the com panies o r by a purchase 
o f the shares concerned. N atW est would take a charge over the shares to

G secure repaym ent o f the loan. The overall result o f  the scheme to a higher
rate taxpayer would be tha t he would recover in the form  o f the loan within 
six m onths m ore than  the net cost to  him o f his investment after taking into 
account BES tax relief under s 289 o f the Taxes Act. Thus, the scheme would 
avoid the adverse effect on the taxpayer o f the requirem ent o f  s 289 tha t an 
eligible share for the purposes o f BES tax relief m ust be one tha t produces no 

D  return for five years. This is clearly the sort o f  device at which the new s
299A is aimed. The question is whether it has caught this particu lar scheme.

The prospectus stated tha t the directors (defined as the directors o f  each 
o f the five H om eshare com panies) should have a discretion to  allocate appli- 

c  cations for shares am ong the com panies, and contained two further provi­
sions on which the plaintiffs rely and to  which I should, therefore, refer. 
Firstly, the prospectus states tha t “ . . .  pending the issue o f shares to  investors 
subscription monies will be paid into designated interest-bearing accounts. 
Interest will be for the account o f  the C om panies” . Secondly, it provides that 
“ . . .  to  facilitate realisation o f the Shares after five years, Shares in the 

P  Com panies will be registered in the nam e o f N atW est Nom inees Limited (‘the 
N om inee’), a nominee com pany wholly owned by N atW est” . Included in the 
prospectus was a form o f agreem ent headed “Nom inee A greem ent”, which 
commences with the following words:

“The following terms and conditions apply with effect from  the 
allotm ent o f  any Shares for which an investor’s application is accepted 

G  to regulate the arrangem ents relative to the holding o f such Shares on 
the investor’s behalf by N atW est Nom inees Limited (‘the N om inee’), a 
wholly owned subsidiary o f N atW est.”

The nominee agreem ent goes on to provide that the nom inee will agree 
to accept appointm ent as nom inee “ . . .  by notifying N atW est it is the 

H investor’s nom inee” , and tha t the investor irrevocably authorises the nominee 
to act as nominee on his behalf in respect o f such shares for which his appli­
cation is accepted. Finally, the agreem ent provides by clause 11 thereof that 
the investor acknowledges tha t acceptance o f  his application by “ . . .  the 
D irectors constitutes a binding contract between him and the Nom inee on 
the term s o f the Nom inee Agreem ent” . M oreover, the prospectus itself con- 
tains a provision tha t “ . . .  acceptance o f an application will constitute the 
making o f an agreement in respect o f  the Shares between the Nom inee and 
the investor on the term s o f the Nom inee A greem ent” .

Annexed to the prospectus was an application form to be completed by 
intending investors. It contains the following words on which the plaintiffs rely:
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“ I hereby irrevocably offer to  subscribe for the num ber o f fully paid A 
O rdinary Shares o f 50p each (‘Shares’) at £1 each specified above in the 
capital o f  a H om eshare C om pany (‘the C om pany’) selected by the 
D irectors upon the terms o f [the prospectus]... I irrevocably request and 
authorise you to  register any Shares for which this application is 
accepted in the name o f [the Nominee] and I understand that acceptance 
o f this application form duly com pleted will constitute the entering into B
o f [the Nom inee Agreement].”

By 10 M arch 1993 H am bros Bank L td., to  whom applicants were told to 
address their applications, had received applications for the 25m shares on 
offer. The successful applicants were allocated to  one or o ther o f the five 
H om eshare companies. Cheques sent by applicants were presented for pay- C
ment by 15 M arch.

M eanwhile, on 12 M arch, a duly constituted com m ittee o f the board o f 
directors o f each o f  the H om eshare com panies (the com m ittee consisting of 
the same two individuals in the case o f all the com panies) met and resolved to „
allot the new ordinary shares to the successful applicants. A m inute o f the 
meeting prepared in respect o f each o f the five com panies contains the fol­
lowing paragraphs:

“2. Allotment

2.1 It was Resolved tha t 5,000,000 new O rdinary Shares be and E 
they are hereby allotted credited as fully paid up in consideration of 
there having been paid to  the C om pany £1.00 per new O rdinary Share, 
such allotm ent being on the term s o f  the Prospectus and the Application 
Form s contained therein and such allotm ent to  be m ade to  applicants 
who had delivered to  the Registrars A pplication Form s duly completed 
and the full consideration payable in cash and the said shares shall be F 
duly registered in the names o f those persons set out in the lists prepared
by the Registrars and delivered to the Com pany.

3. Sealing Share Certificates and Filing

3.1 It was Resolved that authority  be and it is hereby given for the 
Securities Seal o f the Com pany to be affixed to all definitive certificates ^  
in respect o f new O rdinary Shares to  be issued pursuant to  the allot­
ments referred to  at paragraph 2 above.”

The lists referred to  in para 2.1 o f the m inute were lists headed with the 
name o f the relevant H om eshare com pany and with the legend “N atw est ^
Nominees Limited for and on behalf of:— ” followed by the names o f the suc­
cessful applicants and the shares allotted to  them in the H om eshare com pany 
whose name appeared at the head o f the list.

Later on the same day as the meeting to  which I have just referred, 12 
M arch, H am bros sent an undated letter to  each o f the successful applicants in j
the following form:

“D ear Investor

The Homeshare Companies
Offer for Subscription made under the Business
Expansion Scheme
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A We acknowledge receipt o f  your application and confirm  th a t shares
have been allotted to  you to  the full am ount applied for.

Y ou will receive within the next twenty-eight days a Certificate o f
Beneficial Ownership in respect o f  this investm ent.”

B The com pany secretary o f  each o f  the five com panies registered N atW est
Nominees Ltd. as the holder o f all 25m shares in the com pany’s register of 
members on or before 2 April 1993, but after 16 M arch.

Some o f the cheques sent by successful applicants, in respect o f whom 
shares were allotted at the meeting o f  12 M arch, were subsequently dishon-

C oured on presentation for paym ent. A t board  meetings o f  the H om eshare
com panies held on 21 April 1993, the board  o f each com pany resolved to 
proceed to  forfeit the shares allotted in respect o f such applicants. On 30 
April a letter was sent to each o f  those applicants by the com pany concerned 
inform ing him that his shares would be forfeited unless the subscription price 
was paid on or before 21 May. Such o f the persons concerned who did not 

D pay by that date were sent a notice on 2 June telling them  that their shares 
had been forfeited. It seems questionable whether such procedure properly 
complied with the procedure laid down by Article 26 o f the com panies’ arti­
cles o f association, in that the notices I have m entioned were sent not to the
registered shareholder (the nominee com pany) as required by the Article, but
to the beneficial owner. However, nothing turns on this for the purpose of 

E the issue I have to  decide.

The Barclays Scheme
A similar business expansion scheme was sponsored by Barclays de 

Zoete W edd Ltd., part o f the Barclays group. By a prospectus issued on 26 
February 1993 five com panies, each having the name G racechurch in its 

F name (“the G racechurch com panies” ) form ed for the purpose o f the scheme
and having as their objects the carrying-on o f  “qualifying activities” within 
the meaning o f s 50 o f  the Finance Act 1988, offered for subscription shares 
o f a nature qualifying as “eligible shares” within the meaning o f  s 289 o f  the 
Taxes Act, namely 25m ordinary shares o f  50p each at £1 per share payable 
in full on application. The prospectus contained provisions indistinguishable 

G for present purposes from  those contained in the prospectus issued under the
N atW est scheme. The nominee com pany was named as Barclays Nominees 
(Branches) Ltd., and the loans were to be m ade available by Barclays Bank.

By 3 M arch duly com pleted applications for all the 25m shares on offer 
j ,  had been received. The successful applications were allocated to  one or o ther

of the G racechurch companies. Cheques sent by successful applicants were 
paid into an account opened for the purpose by Barclays Registrars. On 11 
M arch those monies, less expenses, were transferred to  accounts in the names 
o f the G racechurch com panies. Cheques sent by unsuccessful applicants were 
returned to  those applicants, save that with the consent o f the applicants con­
cerned cheques to the total value o f £250,000 were retained in case cheques o f 
some successful applicants were dishonoured, in which case, as happened, the 
applicants whose cheques had been retained were substituted for those whose 
cheques were dishonoured.

Meanwhile, on 4 M arch, a letter was sent by Barclays Registrars to each 
successful applicant which contained the following paragraphs:
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“Subject to  clearance o f your cheque and the allotm ent o f shares, A
your application has been successful. Subject to and following allotm ent, 
you will receive from  us, in due course, a Certificate o f Beneficial 
Ownership which details the num ber o f shares allotted to  you within the 
relevant G racechurch BES C om pany.”

On 10 M arch a committee o f the board o f each o f the Gracechurch com- ®
panies (consisting o f the same two individuals in each case) met. M inutes o f 
those meetings record resolutions in identical terms to  those o f the minutes o f 
the meetings o f the committees o f the boards o f the Hom eshare companies to 
which I have referred in the sum m ary o f  the N atW est scheme. The lists 
referred to in those resolutions in this case were headed in each case “ Barclays „  
Nominees (Branches) Ltd. for and on behalf o f ’: and contained the names of 
the successful applicants and the num ber o f shares allotted to each.

In due course, returns o f allotm ent were sent to  the Registrar o f 
Companies. Barclays Nom inees (Branches) Ltd. was entered in the 
Gracechurch com panies’ registers o f  members in respect o f all 25m shares on 
2 April 1993.

Before 16 M arch other applicants, whose cheques had been retained 
against that eventuality, were substituted on the lists referred to in the board 
minutes to which I have referred for applicants whose cheques had been dis­
honoured on presentation for paym ent. The directors o f  the G racechurch E
companies, unlike the directors o f  the H om eshare com panies, apparently  did 
not think it necessary to  go through the process o f first forfeiting the shares 
allotted to  those applicants.

The question that is raised by these proceedings is whether, in the case of 
the shares in the H om eshare com panies and those in the G racechurch com pa­
nies, they were issued on or after 16 M arch within the m eaning o f the new 
s 299A o f the Taxes Act. If they were, any shareholder taking up the offer of 
a loan pursuant to  either scheme will prima facie  lose any BES tax relief to 
which he would otherwise be entitled. As the loans will fall to  be offered pu r­
suant to the schemes within the next two m onths, it is o f  some im portance q  
that this question be determ ined as a m atter o f  some urgency.

In these circumstances, N ational W estm inster Bank pic and one o f the 
Hom eshare companies as plaintiffs issued an originating sum m ons joining the 
Commissioners o f Inland Revenue as defendant and seeking a declaration 
that, for the purposes o f  C hapter III o f Part VII o f  the Taxes Act, including H 
the new s 299A, the shares were issued before 16 M arch. An exactly similar 
originating sum m ons was issued by Barclays Bank pic and one o f the 
Gracechurch com panies in relation to the shares in the G racechurch com pa­
nies. A m otion was then launched in each originating sum m ons seeking the 
same declaration as a means o f bringing the m atters urgently before the 
C ourt. Those m otions are now before me. I

At the outset o f the hearing I queried the appropriateness o f the proce­
dure adopted and w hether the question raised ought not to  be left to  be 
determ ined as between individual taxpayers and the Revenue by way o f 
appeal from a decision o f the Revenue on a claim for tax relief. However, it 
was pointed out on behalf o f the plaintiffs tha t the com panies are concerned
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A to know the answer to  the question as a m atter o f  urgency, because in order
to  enable shareholders to  claim tax relief under s 289 o f the Taxes A ct the 
com panies have to give to the Revenue details o f  the shares concerned, and 
in particular the date on which the shares were issued. They do not know 
what answer to  give until the question raised by these proceedings is 
answered. The Revenue did not object to  my determ ining the question in the 

"  context o f these proceedings, and I think it appropriate tha t I should do so.

The Revenue submits tha t the shares were issued on or after 16 M arch 
1993 because they were not issued until the nam e o f the nominee was entered 
in the relevant com pany’s register o f  members, which in all cases (and this is 

C not disputed) took place after 16 M arch.

The plaintiffs subm it tha t the shares were issued before 16 M arch, 
because they were issued as soon as the com panies and the applicants became 
contractually bound, the com panies to  enter the nam e o f the nom inee in the 
register and the applicants to  accept such entry o f the nom inee as nominee 

^  for them. Issue o f  the shares was not dependent on actual registration. The 
time at which the contractual relationship which I have m entioned came into 
being, and, therefore, the time at which the shares were issued, was the point 
o f time at which the shares had been allotted to the applicants and the accep­
tance o f their applications for that allotm ent had been com m unicated to  the 

g  applicants. In the case o f the N atW est scheme this was 12 M arch, when, the 
shares having been allotted the same day, letters were sent to  the applicants 
informing them o f this. In the case o f the Barclays scheme it was 10 M arch 
when the boards o f  the G racechurch com panies allotted the shares to  the 
applicants, the applicants having already been told o f the acceptance o f  their 
applications by the letters sent to  them  on 4 M arch.

F
I was referred to  a num ber o f  cases in which the C ourt has considered 

the m eaning o f the word “issued” in relation to  shares in o ther contexts, to 
some o f which I should refer.

q  In Re Imperial Rubber Co. (B ush’s Case) (1874) 9 Ch A pp 554, the com ­
pany concerned had entered into a contract to  buy property in consideration 
partly o f  an issue o f paid-up shares. On 25 January  1869 an entry was made 
by the com pany in its books to  the effect that the relevant shares were allot­
ted to  the vendors, as to  some o f the shares to  one Tucker as a nom inee for 
one o f the vendors. Before he had been registered in the com pany’s register 

j-j o f members and before any share certificate had been issued to  him, the nom ­
inee sold some o f the shares allotted to him to one Bush. The com pany was 
shortly afterw ards wound up. The question arose whether Bush should be 
included in the list o f contributories. The answer depended on whether, for 
the purposes o f s 25 o f  the Com panies Act 1867, the shares were issued 
before the contract pursuant to  which they were allotted was registered with 

I the R egistrar o f  Jo in t Stock Com panies, which it was before anyone had 
been registered as holder o f  the shares concerned and before any certificate 
had been issued in respect thereof. In the course o f his judgm ent, with which 
Sir George Mellish L.J. concurred, Sir W illiam Jam es L.J. said('):

( ')  (1874) 9 Ch A pp 554, a t page 556.
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“There is no evidence that the shares ever left the control o f the A
com pany; or ever became the property o f  M r. Tucker, o r o f  anyone else, 
until the certificate was issued in accordance with the resolution previ­
ously passed, and on that his title is com plete.”

This dictum  was com m ented upon in Re H eaton’s Steel and Iron 
Company (Blyth's Case) (1876) 4 C hD  140. The decision in tha t case does not ®
help on the question when shares are issued, but in the course o f  his judgm ent 
Brett J.A . said('):

“ In B ush’s Case the issue o f the certificates was merely taken as evi­
dence o f the time when the shares were issued, but this m ust not be 
taken to mean that shares are not issued until the certificates are issued.” c

Jam es L.J., the au tho r o f the dictum  in B ush’s Case, said('):

“ I think it desirable to say, as the A ppellant appears to  have been 
misled by the marginal note to B ush’s Case, that the notion that shares 
are only issued when the certificates are issued is a blunder which could n  
hardly be attributed to us.” \

Re Ambrose Lake Tin and Copper Co. (C larke’s Case) (1878) 8 C hD  635 
was another case in which the C ourt had to consider whether, for the purpose 
o f s 25 o f the Com panies Act 1867, shares had been issued before a contract 
pursuant to  which they had been allotted, had been registered. In that case, F 
the com pany concerned had resolved to  allot the shares but nothing further 
had been done tow ards com pleting their registration or the issue o f certifi­
cates before registration o f the contract. In the course o f his judgm ent hold­
ing tha t the shares had not been issued, C ockburn L.C.J. said(2):

“ I m ust say I entertain  no doubt upon the question before us, which 
turns upon w hat is the m eaning o f the term  ‘issue’ in the statu te 30 & 31 F 
Viet. c. 131, s. 25. The com pany was perfectly com petent to allot shares, 
and did allot shares. The Act o f  Parliam ent imposes no condition upon 
allotm ent such as it imposes on the issue o f shares, and I think that, 
inasmuch as the term ‘issue’ is used, it m ust be taken as m eaning some­
thing distinct from allotm ent, and as im porting tha t some subsequent act 
has been done whereby the title o f  the allottee becomes complete, either G 
by the holder o f  the shares receiving some certificate, or being placed on 
the register o f shareholders, or by some other step by which the title 
derived from  the allotm ent may be made entire and com plete.”

James L.J., agreeing that the shares had not been issued, said(3):

“ . . .  nothing had occurred by virtue o f  which the com pany could 
have said to the shareholder ‘Y ou are bound to  take shares from  m e’ nor 
anything by virtue o f  which the shareholder could have said, ‘I have 
become a shareholder in your com pany’.”

C otton L.J., also agreeing tha t the shares had not been issued, said(4): j

“There are many cases, and Blyth's Case is an example, where 
although no certificates have been issued, yet the transaction is com ­
plete— the allottee has become com plete m aster o f the shares, and a mere

(>) (1876) 4 C h D  140, a t page 142. (2) (1878) 8 C h D  635, a t page 638.
(-’) Ibid, a t page 639. (4) Ibid, a t pages 641/642.
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failure to perform  the formal act o f issuing the certificate does not pre­
vent the shares from  being issued within the m eaning o f the section.”

The next case relied on by the plaintiffs was a decision o f the High 
C ourt o f A ustralia on the application o f  a sta tu tory  provision to  the effect 
tha t no com pany . shall proceed to  the issue to  any o f its employees of 
any share in the co m p an y ... ” until the consent o f  the Industrial C ourt had 
been obtained thereto. The case is Central Piggery Co. Ltd. v. M cNicoll 
(1949) 78 C LR  594. In the course o f  his judgm ent, L atham  C.J. said:

“The question is whether on the day they became employees o f  the 
com pany, the com pany had proceeded to  the issue o f  shares to  them. It 
has been established for m any years tha t an application for shares is an 
offer which may be accepted by allotm ent notified to  the applicant. In 
the absence o f  a com m unication in the general sense o f  the law o f con­
tract (even though it may fail to  reach the applicant) there is no accep­
tance o f the offer and therefore no contract. In the present case the 
applicants did no t become shareholders until notification o f the allot­
ment was received by them  or perhaps placed in the post. The notifica­
tion was posted after they had become employees. The question is 
whether the com pany had proceeded to  the issue o f any shares. M r. 
Bennett argued that the phrase applied only to  the first step o f  the p ro ­
cess, which culm inated in the issue o f shares, and tha t if the first step 
was taken, as in the present case, before the relationship o f employer 
and employee was established then there was no breach o f  the statute. 
There is a distinction between proceeding to issue shares and proceeding 
tow ards the issue o f shares. The section deals with the whole process 
from the initial step to  the actual issue. The words used are ‘issue to any 
o f its employees’. The issue o f  the shares is the act which ends the trans­
action and ends in the issue o f the shares to  a specific person, an 
employee. The act o f issuing involves a set o f proceedings which result in 
the employee becoming a shareholder. T hat is w hat the statu te is 
designed to m eet.”

Dixon J. delivered a concurring judgm ent containing the following passage:

“The question is w hether in these circum stances the provisions of 
s. 4 of The Industrial Conciliation and A rbitration  Acts were trans­
gressed. It was said on behalf o f  the com pany that it had proceeded to 
issue the shares before M cNicoll and H urst became employees o f  the 
com pany and tha t therefore the provisions o f the section had not been 
transgressed. It thus becomes necessary to  decide w hat the w ord ‘issue’ 
means. It is a word which in o ther departm ents o f  the law has a definite 
meaning, but not in this. In Levy  v. Abercorris Slate and Slab Company 
(1887) 37 Ch.D . 260 at p. 264 Chitty  J., in considering the nature o f a 
debenture, said: i t  m ust be “issued” , but “ issued” is no t a technical 
term, it is a m ercantile term  well understood; “issue” here means the 
delivery over by the com pany to the person who has the charge.’ In 
Koffyfontein M ines Ltd. v. M osely  [1911] A.C. 409 the House o f Lords 
affirmed the decision o f the C ourt o f  Appeal sub. nom. M osely  v. 
Koffyfontein Mines Ltd. [1911] 1 Ch. 73. Fletcher M oulton L.J. [1911] 
1 Ch. at pp. 82-83 deals with the creation o f shares as distinct from  the 
issue o f shares. Farwell L.J. [1911] 1 Ch. at p. 84 points out that ‘the 
words “creation” , “ issue” and “allo tm ent” are used with three different 
meanings fam iliar to business people as well as lawyers.’ His Lordship
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says:— ‘There are three steps with regard to  new capital; first it is ere- A 
ated; till it is created the capital does not exist at all. W hen it is created it 
may rem ain unissued for years . . .  W hen it is issued it may be issued on 
such terms as appear for the m om ent expedient. Next comes allotm ent.
To take the words o f Stirling J. in Spitzel v. Chinese Corporation (1899)
80 L.T. 347, at p. 351 he says: “W hat is an allotm ent o f  shares? Broadly 
speaking, it is an appropriation  by the directors or the m anaging body o f B 
the com pany o f shares to a particular person” .’

Speaking generally the word ‘issue’ used in relation to  shares means, 
where an allotm ent has taken place, that the shareholder is put in control 
o f the shares allotted. A step am ounts to issuing shares if it involves the 
investing o f  the shareholder with com plete control over the shares.” q

On the basis o f these authorities, as well as some others to which I do 
not think it necessary to refer, the plaintiffs subm it that the issue o f a share is 
not dependent on either registration or the issue o f a share certificate. All that 
is necessary, in order for a com pany to issue a share, is for it to  take the nec­
essary steps to  achieve a situation in which both  (a) the intended shareholder D
is entitled to be entered on the register o f  m embers o f  the com pany and (b) 
the com pany is entitled to  compel the intended shareholder to  become a 
member by registration. Counsel for the plaintiffs subm itted that such a situ­
ation in which both parties are bound is to  be contrasted with, for example, 
the issue o f renounceable letters o f allotm ent, which does not bind the allottee 
to take up the shares and which, therefore, as the C ourt held in Oswald E
Tillotson Ltd. v. Commissioners o f  Inland Revenue [1933] 1 KB 134, does not 
am ount to the issue o f  the shares com prised in the renounceable letter o f 
allotm ent. In that case, the question was as to the meaning o f  the words “the 
issue o f shares” in s 55(l)(c)(i) o f  the Finance Act 1927, which provided relief 
from stam p duty in relation to a scheme o f reconstruction o f a com pany, if 
the consideration for the acquisition o f an undertaking by a com pany con- F 
sisted as to not less than 90 per cent, in the issue o f shares in the transferee 
com pany to holders o f  shares in the transferor com pany. The question arose 
whether, for this purpose, the issue o f renounceble letters o f  allotm ent consti­
tuted the issue o f shares. The C ourt o f  Appeal held that it did not. In the 
course o f his judgm ent Ford  H anw orth M .R. (at page 155) said this:

Q
“ I have come to the conclusion, after considering a great num ber o f 

cases which have been brought to  our a tte n tio n ... that it is impossible to 
say that the word ‘issue’ is used in all Acts o f  Parliam ent and in all cir­
cumstances with the same meaning. I think that an illustration o f the 
divergence in its meaning is to be found by looking at C larke’s Case 
((1878) 8 Ch.D . 635) and contrasting it with observations made in u  
M osely v. Koffyfontein Mines Ltd. ([1911] 1 Ch. 73, 80), by the M aster of 
the Rolls. It is obvious that different meanings may be attributed  to the 
word ‘issue’ according to the circum stances o f  the particular case under 
consideration; but in C larke’s Case, which went to the C ourt o f  Appeal, 
it is quite obvious tha t both the Lord C hief Justice (Sir A lexander 
Cockburn) and C otton L.J. really thought o f  the word ‘issue’ as some- j
thing distinct from  allotm ent, and as im porting some subsequent act 
whereby the title o f the allottee became com plete.”

Slesser L.J. said (at pages 156-7):

“ . . .  the words o f sub-s 6(b), speaking o f the new com pany being 
‘the beneficial ow ner o f  the shares so issued to it,’ seem to me to  be valu-
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A able in construing the word ‘issue’ when applied to  a shareholder equally
with a com pany. I think there is contem plated in both cases a continuity 
o f  personality and that the word ‘issue’ m eans such an issue as effectu­
ally m akes the shareholder in the new com pany a beneficial ow ner and 
not merely a person with an equitable right to  call upon the com pany 
subsequently to  register him as a beneficial owner, as would be the case 

B if the mere allotm ent in itself, accom panied by a form  o f renunciation,
were to  be the same as ‘issue’.”

Rom er L.J. (at page 157) concluded that:

“ . . .  whatever the w ord ‘issue’ may m ean in o ther collocations, here 
C it is equivalent to  the creation o f  a registered shareholder.”

Counsel for the Revenue relied on the last-m entioned case and on 
Clarke's Case as authority  for the proposition o f  law set out in a press release 
issued by the Revenue on 16 M arch 1993:

t-) “Shares are treated as having been issued to  som eone when his or
her title to them has become complete. This will norm ally happen when 
the shareholding has been entered in the com pany’s Register o f 
M embers. It is not necessary, however, for the share certificate to have 
been issued.”

£  Counsel for the Revenue subm itted tha t tha t press release stated the law
accurately, and that, in the present case, the shares in the tw o schemes were 
not issued until the nominees were entered on the registers o f  members. 
Counsel referred me to  the following statem ent in H alsbury’s Laws o f  
England, 4th. Edn., Vol. 7(1) para  425 (which was judicially approved by its 
au thor, W alton J., in Agricultural M ortgage Corporation v. Commissioners o f  

p  Inland Revenue( ')  [1978] Ch 72, a t page 82):

“The term  ‘issue’ is also used in connection with shares. The shares 
which are signed for by the signatories to  the m em orandum  are issued 
when the com pany is registered. As regards o ther shares, when a person 
who has agreed to  take shares is entered on the register as a shareholder, 
the shares have been issued to him, although he has not obtained the 
share certificate. However, a resolution to allot shares is not necessarily 
the issue o f them, and the term seems to  mean allotm ent followed by 
registration or possibly by some other act, distinct from  allotm ent, 
whereby the title o f  the allottee becomes com plete.”

j .  Agricultural M ortgage Corporation v. Commissioners o f  Inland Revenue
(supra) was a case concerning the issue o f loan capital. In the course o f his 
judgm ent in the C ourt o f  Appeal, a t page 101 o f the report, G off L.J. said 
this(2):

“M r. Bromley [counsel for the Revenue] also relied upon the p ropo­
sition, which is established by authority , th a t shares in a com pany can be 

I held to  have been issued although no certificate for them  had been deliv­
ered: see In Re H eaton’s Steel and Iron Co. (B ly th ’s Case) (1876) 4 Ch.D . 
140. The ratio  decidendi o f tha t case and o f  In Re Ambrose Lake Tin and 
Copper Co. (C larke’s Case) (1878) 8 C h.D . 635 is, however, tha t to  con-

( ')  [1978] 1 All E R  248. (2) Ibid. a t page 260f/g.
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stitute an issue o f shares there must be som ething m ore than allotm ent, A 
and that som ething may be either registration or the issue o f  a certificate, 
which is entirely consistent with M r. C urry ’s submission that there must 
be something em anating from the com pany to constitute the issue and 
perfect the title o f  the lender."

To similar effect was a statem ent in Buckley on Com panies, 13th Edn. B 
(1957) which was approved by H arm an J. in Holmleigh (H oldings) Ltd. v. 
Commissioners o f  Inland Revenue 46 TC 435, a t page 453.

Counsel for the Revenue subm itted that, in the context o f  the present 
case, the shares were only issued when the nominees were entered on the reg­
isters o f members in respect thereof. He pointed out that this conclusion was C 
consistent with the docum entation used by the plaintiffs, in particular with 
the references in the board m inutes recording the resolutions to allot the 
shares to shares “to be issued” pursuant to  the allotm ents therein referred to.
1 do not accept that the use o f  these words in the m inutes is really any help 
on the question o f  what constitutes issue o f the shares for the purposes of 
s 299A o f the Taxes Act. D

Counsel for the Revenue also relied on the fact that even after the 
Gracechurch com panies had resolved to  allot the shares, having previously 
notified the successful applicants o f  their intention so to do, the com panies 
substituted new names on the lists o f  allottees in substitution for the names o f 
those whose cheques had been dishonoured. This, it was subm itted, was ^
inconsistent with the shares having already been issued by virtue o f  the reso­
lutions to make the allotm ents. Again, I do not accept that the d irectors’ per­
ception o f the legal position can really affect the answer to the question I 
have to  determine, namely when were the shares issued within the m eaning o f 
that word in s 299A o f the Taxes Act?

M ore persuasive, in my judgm ent, was the submission o f counsel for the 
Revenue that “issue” m ust be given the same m eaning in the many instances 
in which it is used throughout C hapter III o f  Part VII o f  the Taxes Act, and 
that in the context o f those provisions referring to a specific date o f issue of 
the shares concerned the word m ust be given a m eaning which enables a pre- „  
cise point o f time to  be ascertained as the time at which shares are issued.

I accept this last submission, but, in my judgm ent, the meaning for 
which the plaintiffs contend, namely the point o f  time at which a m utual obli­
gation between the applicant and the com pany arises, obliging the applicant 
to take the shares concerned and the com pany to cause them to be registered „  
in his name or that o f  his nominee, does enable the point o f time o f issue to 
be ascertained with certainty. As is plain from the authorities to  which I have 
referred, the word “issue” has no fixed meaning. It is not a term o f art, and 
decisions on its meaning in o ther sta tu tory  contexts are o f limited assistance. 
However, the meaning contended for by the plaintiffs is consistent, in my 
judgm ent, with the approach adopted in those cases to  the construction o f the ,
word. M oreover, I see no reason to think that the legislature intended the 
availability o f BES tax relief to  be dependent on the actual registration o f 
shareholders or the issue o f share certificates. It makes perfectly good sense 
that the availability o f  the relief should depend on a situation having arisen in 
which each party  is irrevocably bound, on the part o f  the com pany, to  com ­
plete those formalities, and, on the part o f the taxpayer, to  subm it to their 
completion.
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I agree with the submission o f  the plaintiffs that this situation arose in 
the case o f the N atW est scheme on 12 M arch, when the letters o f  allotm ent 
were sent to successful applicants, and in the case o f the Barclays scheme on 
10 M arch, when the com panies resolved to allot the shares, letters o f  accep­
tance already having been sent to  the successful applicants. I accept the sub­
mission that, by virtue o f the provision in s 311(1) o f  the Taxes Act, the 
present question should be answered on the hypothesis tha t the shares had 
eventually been registered in the names o f the beneficial owners, and no t the 
name o f the nominees. The interposition o f the nominees is, in my judgm ent, 
irrelevant to  that question.

In the case o f both schemes, therefore, the shares were issued before 
16 M arch 1993 within the m eaning o f  s 299A o f the Taxes Act.

Application allowed, with costs.

The C row n’s appeals were heard in the C ourt o f  Appeal (Dillon, M ann 
and Hirst L .JJ.) on 24 and 25 N ovem ber 1993 when judgm ent was reserved. 
On 15 December 1993 judgm ent was given in favour o f the Crow n, with costs 
(H irst L J . dissenting).

Anthony Grabiner Q.C., Launcelot Henderson and M iss Barbara Rich for 
the Crown.

Robin Potts Q.C. and Kevin Prosser for the Banks and the Com panies.

The following case was cited in argum ent in addition to  the cases 
referred to  in the judgm ent:— In re Compania de Electricidad de la Provincia 
de Buenos Aires Ltd. [1980] Ch 146; [1978] 3 All ER 668.

Dillon L.J.:— The C ourt has before it expedited appeals by the 
Com m issioners o f  Inland Revenue against the Orders m ade by R attee J. on 
30 July 1993 in two cases which he had heard together. In the one case, 
the Respondents to the appeal are N ational W estm inster Bank plc and a 
com pany called H om eshare (U K ) 1 plc; in the other, the Respondents are 
Barclays Bank plc and a com pany called G racechurch BES No. 1 plc. The 
issue on both appeals is the same, which is not surprising since the appeals 
involve virtually identical tax schemes for which the docum ents were 
prepared by the same firm o f solicitors.

The relevant field o f tax law is that o f  relief for investment in business 
expansion schemes (“BES” ) under s 289 o f the Incom e and C orporation  
Taxes Act 1988, as extended by s 50 o f the Finance Act 1988.

The opening words o f  subs (1) o f s 289 provide that “ . . .  this C hapter 
has effect for affording relief from  income tax where an individual who qual­
ifies for the relief subscribes for eligible shares in a qualifying com pany” and 
“those shares are issued to him" after certain dates for the purpose o f raising 
money for one or o ther o f the objects specified in subparas (a) to (d) of
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subs (1). Those objects were extended by s 50 o f the Finance Act 1988 to  A
include, as qualifying purposes, the provision and m aintenance o f  dwelling-
houses let or intended to be let on qualifying tenancies. In fact, both these 
appeals are concerned with cases under the extension by s 50 rather than 
under subparas (a) to  (d) o f subs (1) o f s 289, but nothing turns on that. The 
key words in the section are those which 1 have underlined above .. those 
shares are issued to  him ”. B

It seems that, though the original intention o f the BES may have been to 
induce business expansion by offering investors who pay tax at the higher rate 
tax relief on the money invested in qualifying companies for the purpose o f 
raising money for the specified objects which were different aspects o f business 
expansion, financiers and their advisers soon developed schemes which, by exit C
arrangem ents, would have the effect that financiers would invest to obtain the 
relief from income tax referred to in s 289 w ithout running any risk o f losing 
their investments if the qualifying com pany in whose shares they had nom i­
nally invested failed to prosper or expand. This was achieved in particular by 
the exit arrangem ent or device o f having a bank offer the investor a loan on 
the basis that the loan would be charged on the shares issued to  the investor D 
under the BES and would only be recoverable out o f those shares w ithout per­
sonal recourse against the investor personally. In effect, therefore, what had 
been an idea to prom ote business expansion came to provide vehicles for 
financial m anipulation in order that higher rate taxpayers could, w ithout risk 
to themselves, make a profit a t the expense o f the Commissioners o f  Inland 
Revenue. E

N ot surprisingly this developm ent was not acceptable to the Inland 
Revenue, and to counter it, by s 111 o f the Finance Act 1993 there was in tro­
duced into the Income and C orporation  Taxes Act 1988 a new s 299A which 
provides by subs (1) as follows:—

F
“299A.— (1) An individual shall not be entitled to  relief in respect of 

any shares in a com pany issued on or after 16th M arch 1993 if—

(a) there is a loan made by any person, at any time in the relevant 
period, to that individual or any associate o f his; and

(b) the loan is one which would not have been made, or would not G 
have been m ade on the same terms, if that individual had not subscribed
for those shares or had not been proposing to  do so.”

16 M arch 1993 was a Tuesday and was, in fact. Budget Day.

The question that arises on these appeals is thus simply whether the ^  
shares in the qualifying com panies “issued” under these schemes sponsored 
by N ational W estm inster Bank and Barclays Bank were “ issued" before 
16 M arch 1993. T hat raises the som ewhat fundam ental questions, w hat is 
m eant by the issue o f  a share, and at what point o f  time is the share issued?

It is well known that subscribers’ shares are deemed to have been issued  ̂
a t the date o f  the registration o f the com pany. W ith bearer shares it may be 
that the share is not issued until the share w arrant to  bearer is issued and 
placed in the hands o f  the first bearer.

We are not concerned, however, with those categories. We are only 
concerned with shares registrable in the com pany’s register o f  members
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A and thereafter transferable only by written transfer in accordance with the 
com pany’s articles.

It is the contention o f  the Revenue that such a share is “ issued” when it 
is first entered in the register o f m embers o f the com pany as held by its first 
holder. Before that, there may have been a contract by the com pany to issue 

B the share to a particular person, but the share will not have been issued.

It is the contention o f the Respondents, which the Judge accepted, that 
the share is “issued” when a person becomes absolutely and unconditionally 
entitled to  it. He is then entitled to  be registered, and the registration is 
merely the recognition, and evidence (albeit rebuttable), o f  his previous title.

Before exploring the issues o f law, 1 should set out the facts, and I will 
take first the scheme sponsored by the N ational W estm inster Bank.

In January  1993 5 BES com panies were incorporated which are called 
Hom eshare (U K ) I to  V plc.

On 2 M arch the five H om eshare com panies, whose share capitals had 
been reorganised appropriately on the previous day, issued a prospectus o f an 
offer for subscription under the business expansion scheme sponsored by 
N ational W estm inster Bank and H am bros Bank (which was the receiving 
bank) o f separate issues by the H om eshare com panies o f up to  25m ordinary 

k  shares o f  50p each at £1 per share payable in full on application.

The form o f application to  be signed by any applicant offered to
subscribe for the chosen num ber o f  fully paid ordinary shares in the capital 
o f any Hom eshare com pany selected by the directors, and also irrevocably 
requested and authorised the H om eshare com panies, the N ational
W estminster Bank and H am bros Bank and N atW est Nom inees Ltd. (“the
nominee com pany”) to register any shares for which the application
was accepted in the name o f the nom inee com pany, which was to  send a
certificate o f beneficial ownership o f such shares in due course. Various terms 
and conditions o f  the application were set out on the back o f the application 
form, and, under the term s o f the prospectus acceptance o f an application, 

^  was to constitute the m aking o f  an agreem ent in respect o f the shares between 
the nominee com pany and the investor on term s set out in the prospectus.

The use o f  a nominee com pany does not affect the validity o f  the scheme 
as a BES, since s 311(1) o f  the Income and C orporation  Taxes Act 1988 
provides tha t “ . . .  shares subscribed for, issued to, held by or disposed o f for 
an individual by a nom inee shall be treated for the purposes o f  this C hapter 
as subscribed for, issued to, held by or disposed o f by that individual” .

But that does mean that there was never any intention that shares in a 
Hom eshare com pany should be issued to  the investors as opposed to the 

j nominee com pany.

The offer in the prospectus was fully subscribed by 10 M arch. The
investors’ cheques were paid into a designated account as required by the 
prospectus, and at a meeting on 12 M arch, the Friday before Budget Day, 
the directors o f the H om eshare com panies allotted the shares in all five such 
companies as between the successful investors. Unsuccessful investors had
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their cheques returned to  them, subject to reserving a small am ount in case A 
successful investors’ cheques were dishonoured on presentation.

Also, on 12 M arch, letters were sent to  the successful investors by 
H am bros Bank telling them that shares had been allotted to them to the full 
am ount applied for and that they would receive certificates o f beneficial ow n­
ership in respect o f  the investment within 28 days. The letters did not conde- B 
scend to  tell the investors which H om eshare com pany they were to  be the 
beneficial shareholders in. No doubt, in a purely financial scheme o f this 
nature, that was a m atter o f supreme indifference to all.

The shares in the H om eshare com panies were registered in the name 
o f the nominee com pany on 2 April 1993, and on the same day the funds C 
subscribed for the H om eshare offer were transferred to  the credit o f the 
individual Hom eshare companies. Sometime later, shares allocated to 
investors whose cheques were dishonoured were forfeited under the terms of 
the Hom eshare com panies’ articles, and reallocated to o ther investors; this is 
not o f significance for present purposes.

On that chronology, the clear message, in my judgm ent, is that 
com pletion o f the issue o f  the shares took place on 2 April when the shares 
subscribed for were registered and the subscription moneys were released to 
the Hom eshare companies.

The facts in relation to  the scheme sponsored by Barclays Bank were very E 
similar. The 5 BES companies were the five Gracechurch BES companies 
numbers I to V instead o f the five Hom eshare companies, and there was no 
independent receiving bank. The prospectus for the scheme was sent out, in 
similar terms, on 26 February and the offer was fully subscribed on 3 M arch.
The nominee was, obviously, a Barclays and not a N ational W estminster Bank 
nominee company; it was Barclays Nominees (Branches) Ltd. F

There are two differences o f possible substance. The first is that the 
funds subscribed for the G racechurch offer were transferred to accounts in 
the names o f the individual G racechurch com panies on 11 M arch 1993, 
although the shares in the G racechurch com panies were not registered in the 
nam e o f the Barclays nom inee com pany until 2 April. G

The second is that the letter o f acceptance to  successful investors was 
sent on 4 M arch 1993, which was before any allotm ent o f shares in the five 
Gracechurch com panies, and thus before it was known to which o f  the five 
G racechurch com panies the investor’s subscription would be allocated.
The allotm ent only took place on 10 M arch, and there was no further rele- jq
vant com m unication to  the successful investors before 16 M arch.

So far as the law is concerned, the reported cases do not speak clearly, 
and none decides the precise question. On the contrary, there are num erous 
statements o f high authority  to the effect that the meaning o f the word “issue” 
in relation to shares depends on the context in which the word is used. j

Reference to the Com panies Act 1985, o r previous Acts, to  discover the 
function o f a com pany’s register o f m embers is not very helpful, because the 
answer is circular. Section 352 o f  the Com panies Act 1985, which currently 
imposes on com panies the duty to  keep a register o f  members, requires that 
there be entered in the register (a) the names and addresses o f the members 
and (b) the date on which each person was registered as a member. But s 22
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A o f the same Act defines the term  “m em ber” as com prising apart from 
the subscribers . every o ther person who agrees to  become a m em ber o f 
the com pany and whose nam e is entered in its register o f  m em bers” .

There are, however, two points to  be noted on those two sections.

B The first is that the register has to  show not merely the names
and addresses o f the m embers but also the date on which each person was 
registered as a mem ber— not the date on which tha t person became entitled 
to be registered as a member. T hat suggests to  my mind tha t the register is 
intended to  provide a record o f  the holding o f shares in the com pany and 
that, for tha t purpose, the crucial date is the date on which the name 

C is entered in the register. M r. Potts submits, however, tha t the register o f
m embers is merely a record o f  m em bership which carries voting rights, and 
that being a shareholder is different from  being a m em ber in, tha t though a 
person cannot be a m em ber before his nam e is entered in the register, he can 
be a shareholder, as that is a different concept which merely involves the 
issue or transfer o f  shares to  him w ithout registration. I do not agree.

The second point is tha t it is basic to  the concept o f becoming a m ember 
o f a com pany, o r a shareholder if tha t is a different concept, tha t the person 
concerned m ust have agreed to  take the shares, in respect o f  which he is 
registered. T hat is a statem ent o f  the obvious, when it is rem em bered that 
shares can be issued nil paid or only partly paid. But it is illustrated by the 

p case o f Central Piggery Co. Ltd. v. M cNicoll (1949) 78 C LR  594. In that
case, two individuals had applied to  be issued with shares in a com pany. The 
com pany resolved to  issue the shares to  them  and, in fact, entered their 
names in the register. But there was, at tha t stage, no com m unication to the 
applicants o f  these facts. It was, consequently, held that, at tha t stage, there 
had been no issue o f  the shares to  the applicants. Some days later share 
certificates were sent to  the applicants, but tha t came too late because, in the 

** meantime, they had entered the em ploym ent o f the com pany and there were
statu tory  provisions which banned the issue o f shares in a com pany to 
employees o f the com pany. Dixon J. said, at page 600:—

“In the present case it is clear tha t neither M cNicoll nor H urst had 
become parties to  a binding con trac t before 5th O ctober. There had 

G been no com m unication to  either o f  them  accepting their offers
and there could be no contract until there was an acceptance. They were 
not m asters o f  their shares and were in the position th a t they could 
repudiate ... The transaction was inchoate and  did not become effective 
until there was a com m unication o f  the acceptance. On com m unication 
there was a culm ination o f the process and the shares were issued. They 

pj were in fact not issued until 16th O ctober in the case o f  M cNicoll and
19th O ctober in the case o f  H u rst.”

T hat was, o f course, said against the background that the shares had 
been registered in the applicants’ names before they became employees, and 
the later com m unication o f acceptance o f their applications was the sending 

j to them o f their share certificates.

C ertain points are, however, com m on ground between the parties.

The first is tha t where there have been an offer and an acceptance— 
w hether an offer by an investor to subscribe for shares which is accepted by 
the com pany or an offer by the com pany to issue shares which is accepted by
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the investor,— and the investor is registered in the register o f members as the A 
holder o f  the shares, the shares will have been issued. T hat was decided in 
Re H eaton’s Steel and Iron Co. ( B ly th ’s Case) (1876) 4 C hD  140 (where the 
point the C ourt was concerned to make was that it was not necessary to  wait 
beyond registration for the issue o f  the certificate for there to  be an issue o f 
the shares). In Attorney-General v. R egent’s Canal and Dock Co. [1904] 1 KB 
263, at 270, Cozens H ardy L.J. said :— B

“It is true that in certain cases no certificate by the com pany is nec­
essary to constitute an issue, and H eaton’s S teel and Iron Co was cited, 
but in that very case it was held that there was an issue o f shares when 
the com pany had inserted the name o f the shareholder on the register.”

C
In those cases there was no conflict over w hether the date o f  issue was 

the date o f the entry on the register o f  the name o f the investor after 
there had been an offer and acceptance, o r w hether it was the date of 
the com m unication to the offeror o f the acceptance o f the offer which 
constituted the contract which gave the investor the right to be registered.

D
The second point which is com m on ground is that, if in response to  an 

investor’s application, the com pany issues to the investor a letter o f  allotm ent 
which is merely conditional, then so long at any rate as the letter of 
allotm ent remains conditional, there is no issue o f the shares. See Spitzel v.
The Chinese Corporation Ltd. (1899) 80 LT 347 where Stirling J. defined 
“allotm ent” as being an appropriation  by the directors or the m anaging body £  
o f  the com pany o f shares to  a particular person.

The third and m ore im portan t point is that it was held by this C ourt, 
affirming Finlay J. in Oswald Tillotson Ltd. v. Commissioners o f  Inland  
Revenue [1933] 1 KB 134, that, where a com pany sends to an applicant for 
shares a renounceable letter o f  allotm ent, tha t does not am ount, at that stage, £  
to an issue o f the shares to  the applicant.

That case arose in the context o f a claim to exem ption from  stam p 
duty on a com pany reconstruction under s 55 o f  the Finance Act 1927. The 
position was that the undertaking o f an old com pany had been sold to a 
new com pany by way o f reconstruction as envisaged by the section, and the G
condition for the exem ption which was in issue was a condition which 
required that not less than 90 per cent, o f the shares in the new com pany 
should have been issued to  the holders o f the shares in the old company. 
W hat actually happened was that the new com pany sent renounceable letters 
o f allotm ent to the shareholders in the old com pany in proportion  to their 
shareholdings in the old com pany, but m ore than 10 per cent, o f the shares H 
thus allotted were renounced by the allottees in favour o f  third parties who 
had never held shares in the old com pany. It was subm itted that the exemp­
tion was available because the letters o f  allotm ent, albeit renounceable, gave 
the allottees the right, as against the new com pany, to be put on the register 
as the holders o f the shares and any renunciation in favour o f third parties 
was a disposition by the allottee, o f  his own choice, o f the I
shares issued to  him. But that submission was rejected and it was held that 
the condition o f  the exem ption was not satisfied.

Lord H anw orth  M .R . said, at 156:—

“I come to the conclusion that the meaning o f the word ‘issue’ is 
som ething m ore than the mere giving o f an allotm ent letter to an old
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A shareholder enabling him to deal with the shares offered to  him at his
volition. It m ust connote, as indicated by Sir A lexander C ockburn”— in
Clarke’s Case (1878) 8 Ch D 635 at 638— “a later stage; and the test has 
to  be applied whether the shares ultim ately belong to some person who 
was the holder o f  shares in the old com pany, so tha t the identity o f the 
old corporators and the new corporators is m aintained.”

B
Slesser L.J. said, a t 157:—

“I think there is contem plated . . .  a continuity o f  personality and 
that the word ‘issue’ means such an issue as effectually makes the 
shareholder in the new com pany a beneficial ow ner and not merely a 

q  person with an equitable right to  call upon the com pany subsequently
to register him as a beneficial owner, as would be the case if the mere 
allotm ent in itself, accom panied by a form o f renunciation, were to  be 
the same as ‘issue’.”

Rom er L.J. said, on the same page:—

^  “ I cannot read this section w ithout seeing that, whatever the word
‘issue’ may mean in other collocations, here it is equivalent to  the cre­
ation o f a registered shareholder; that is to  say, that by the issue o f the 
shares to the shareholders o f the old com pany is m eant that which makes 
the shareholders in the old com pany become shareholders in the new 
com pany.”h

By “shareholders” in the new com pany, he m ust have m eant members.

Rom er L.J. referred also a little further down to the shareholders o f the 
old com pany, instead o f becoming shareholders in the new com pany, 

F  being expressly given, by the letters o f allotm ent, the power o f  not becoming
members, but o f selling their shares to  o ther people who so become members 
in their stead.

T hat case was expressly decided on the m eaning o f  the word “issue” in 
s 55 o f  the Finance Act 1927. But, in my judgm ent, the reasoning m ust 

~  equally apply where there are renounceable letters o f allotm ent apart from
any com pany reconstruction. If there is an issue o f shares by a com pany the 
corollary must be tha t there is an identifiable person to  whom  the shares 
have been issued. But I find great difficulty in the concept that, by sending 
a renounceable letter o f allotm ent to an applicant, the com pany is 
issuing shares to  him while, a t the same time, holding out to him a facility for 

tt disposing o f  those shares w ithout paying stam p duty (as on a transfer) so
that he will never appear on the register as a member. I prefer the views o f 
Slesser and Rom er L.JJ. that, by sending an applicant a renounceable letter 
o f  allotm ent, the com pany grants the applicant a chose in action, a right to 
have the shares issued to him. He can transfer tha t right to som eone else 
by renunciation. But the issue o f  the shares only comes when the 

j original allottee, if he has not renounced the right, or a successor in title by
renunciation or successive renunciations, applies to be put on the register and 
is put on it. If  that analysis is correct, I do not see why the analysis should 
not in principle be the same where the letter o f allotm ent is not expressed to 
be renounceable; the letter o f  allotm ent grants a chose in action, the right to 
have the shares issued to  him, but the issue only comes when he is entered in 
the register as the holder o f  the shares. T hat gives due significance to  the
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statutory requirem ent that the date o f registration o f each person registered A 
must be entered in the register o f  members.

I have already referred to Lord H anw orth’s reference to Sir Alexander 
Cockburn. W hat Sir Alexander actually said in Clarke’s Case, at page 638, 
was:— g

“I think that, inasmuch as the term  ‘issue’ is used, it m ust be taken as 
meaning something distinct from allotm ent, and as im porting that some 
subsequent act has been done whereby the title o f  the allottee becomes 
complete, either by the holder o f the shares receiving some certificate, or 
being placed on the register o f shareholders, or by some other step 
by which the title derived from  the allotm ent may be m ade entire and £  
com plete.”

In the same case C otton  L.J. said, at the foot o f  page 641:—

“A lthough no certificates have been issued, yet the transaction is 
complete— the allottee has become com plete m aster o f  the shares, and a 
mere failure to  perform  the form al act o f  issuing the certificates does not ^  
prevent the shares from  being issued within the meaning o f the section.”

That would seem to be the source from  which Dixon J. took his phrase “ . . .  
they were not m asters o f  their shares” .

W hat was said in Clarke’s Case was paraphrased in Agricultural ^
M ortgage Corporation Ltd. v. Inland Revenue Commissioners [1978] Ch 72 
(a case to do with loan capital and not share capital) as requiring something 
to  recognise the rights o f  and perfect the title o f  the lender. See per G off L.J., 
a t 101D and G, and per Buckley L.J., a t 107H.

C

W hat completes or perfects the title o f an allottee o f shares, is, in my 
judgm ent, registration or the issue o f a certificate and nothing short o f  that.

Where, however, registration has taken place, the subsequent issue of 
a certificate is a mere form ality. Superficially in the present case the 
registration o f the shares in the banks' BES com panies in the names o f  the „
banks’ nominee com panies looks like a mere form ality, and it looks as if the 
substance is recognition o f the beneficial or equitable titles o f  the investors.
But that is not a correct analysis because o f s 311 o f  the Income and 
C orporation  Taxes Act 1988. The registration o f the nominee com panies is as 
im portant and significant as the registration o f the investors themselves
would be if there were no nominee com panies involved. „

H

M r. Potts subm its that the shares are issued when the allottee has an 
unconditional right to be registered in respect o f  the shares and (in order to 
distinguish the cases where there have been renounceable letters o f allotm ent) 
the com pany has an unconditional right to  require the allottee, and not 
anyone else, to be registered as the holder o f those shares. j

If that is correct, it would follow in every case o f an issue o f  new shares 
that the shares are issued before any one is registered as a m em ber in respect 
o f them, because in every case there will before registration have been an 
agreement by offer and acceptance between the com pany and the investor 
for the one to issue and the o ther to take the shares. Even with renounceable 
letters o f allotm ent a time will come when the letters have to  be lodged for
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A registration and can no longer be renounced, and by lodging the letter o f
allotm ent for registration the allottee o r his successor will be abandoning any 
further right o f renunciation.

I see no virtue as a m atter o f com pany law in M r. Potts’ submission 
—except o f course for his clients and the investors in the BES companies if 

® they can thereby establish that their shares were issued to  the nominee
companies before the deadline o f 16 M arch.

In the course o f  argum ent, we were referred by M r. G rabiner Q .C ., for 
the Revenue, to  a statem ent o f Lord Sands in the First Division o f  the C ourt 

P  of Session in Commissioners o f  Inland Revenue v. Wilson!}) 13 TC 789, a t 795,
that the register o f the com pany is the docum ent o f title o f  a shareholder to 
his shares. He had earlier referred to the fact that the register o f m em bers o f 
a com pany is open to  public inspection. I do not a ttach  any im portance to 
these statem ents m ade in the context o f that case, where the question was 
whether there had been an effective gift o f  shares by a father directing that 

n  the shares be registered in the nam e o f his infant son. Re Rose [1952] Ch 499
shows tha t there can be a com pleted gift o f shares by transfer even before the 
transfer is registered: the question is different.

Conversely, in W. T. Ramsay Ltd. v. Inland Revenue Commissioners(2) 
[1979] 1 W LR 974, Tem plem an L.J. com m ented, at 984H, in relation to a 

£  submission that in that case there was no register o f loan stock, tha t a
register o f  loan stock was only a record o f  the identity o f  lenders and 
their assignees. It does not, in my judgm ent, follow from  tha t tha t the 
sta tu tory  register o f  m embers is only a record o f the identity o f  m embers and 
registration cannot am ount to  the issue o f  the new shares in question to the 
person who is being registered as a mem ber in respect o f them.

F
Finally, I should come to the question o f unauthorised reduction of 

capital. It is said by M r. Potts that, where there has been an agreement 
between a com pany and an investor that one will issue and the other 
will take certain shares, the parties cannot cancel that agreement, before 
registration takes place, because that would involve an unauthorised 

G reduction o f capital. It is, therefore, subm itted that that shows that, where
there is such an agreement, the shares to  which it relates are issued share 
capital, and m ust have been “issued” at the m om ent when the agreem ent was 
made by the usual process o f offer and acceptance. Reference was made to 
Merchant Credit Private Ltd. v. Industrial and Commercial Realty Co. Ltd. 
(1983) 7 A CLR 711. A lthough the report is A ustralian, that was a decision of 

H the Privy Council on an appeal from  Singapore, and the Judicial Com m ittee
seems to  have followed the English decision o f this Court in Re Cheshire 
Banking Co. (1886) 32 C hD  301, and especially an observation o f Fry L.J., at 
311, that the com pany had no right to rescind a concluded contract for the 
allotm ent o f shares.

I So far as English law is concerned, w hat a com pany can, or cannot, do
with its share capital issued or unissued, is governed by statu te and depends 
on the construction o f the statute. The present sta tu tory  provision is s 121 o f 
the Com panies Act 1985 which provides, so far as m aterial, that, w ithout

( ')  1927 SC 733. (2) 54 T C  101.
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constituting a reduction o f share capital which would require the sanction o f  A 
the C ourt under s 135, a com pany may do various things, including “ (e) 
cancel shares which, at the date o f the passing o f the resolution to cancel 
them have not been taken or agreed to  be taken by any person and diminish 
the am ount o f the com pany’s share capital by the am ount o f  the shares so 
cancelled” .

B
This is reproduced in the same term s as s 41 in the Com panies 

(Consolidation) Act 1908 and it likewise appeared in the C onsolidation Acts 
o f 1929 and 1948. Its origin is s 5 o f the Com panies Act 1877 which was in 
force at the time o f the decision in Re Cheshire Banking Co. and was, no 
doubt, what Fry L.J. had in mind in that case.

C
I do not see that it follows in the least that, because this power has stood 

for so long as a sta tu tory  power o f a com pany to  rearrange its share capital 
by resolution w ithout having to  apply to  the C ourt to  sanction a reduction of 
capital, therefore, the term  “issued shares” m ust be regarded as shorthand  for 
or a reference to the form ula “shares which have been taken or agreed to be 
taken by any person” . Parliam ent is concerned that the capital which would D 
be paid up on shares agreed to  be taken by an investor should be available 
for the creditors. But tha t does not bear on the question o f the precise date 
on which shares are issued. Indeed, the natural conclusion would be that the 
shares which have been “taken” are the shares which have been issued, and 
the shares which have been “agreed to  be taken” are shares which have been 
agreed to  be issued but have not yet been issued. E

F or these reasons, I, for my part, would allow this appeal and would 
declare that the shares in the BES com panies were not issued until after 16 
M arch 1993.

Mann L.J.:— I have had the advantage o f  reading in draft the judgm ent E 
o f Dillon L.J. 1 am in entire agreement with it and do not wish to obscure the 
analysis with any words o f my own save these. In a taxing statute it is 
appropriate that a certain mom ent can be found and here the certain moment 
must be that o f registration.

I would allow this appeal and declare that the shares in the BES ^  
companies were not issued until after 16 M arch 1993.

H irst L .J .:— I gratefully adopt Dillon L .J.’s recital o f the facts and his 
exposition o f the sta tu tory  background to the BES scheme.

HThe sole question for decision in this case is whether for the purpose o f s 
299A o f the Income and C orporation  Taxes Act 1988 the issue o f shares is 
complete only after registration (as the Revenue contend), or (as the banks 
contend and the learned Judge held), it is sufficient once there is a binding 
contract between the taxpayer and the bank, and also once an allotm ent 
o f the shares has taken place, in whichever order the two events occur 
(hereinafter called “the date o f investm ent” ).

The authorities which have been cited clearly lay down two principles 
governing the construction o f the word “issue” :—

(a) The word has no fixed meaning but, as stated by H arm an J. in 
Holmleigh (Holdings) Ltd. v. Commissioners o f  Inland Revenue 46 TC  435, at
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A page 453, “changes its m eaning in accordance with the context in which it is 
found” .

(b) The word is a m ercantile expression and not a technical term  
(Agricultural M ortgage Corporation Ltd. v. Inland Revenue Commissioners
[1978] Ch 72, a t page 101, per G off L.J. and, at page 106, per Scarm an L.J.).

B
It is, therefore, essential at the outset both to consider the sta tu tory  con­

text, and also to identify the salient features o f  the BES scheme which form 
the mercantile context in which the word is used.

M r. Potts was able to  point to  a num ber o f  significant provisions in
C C hapter III o f P art VII o f the Income and C orporation  Taxes Act 1988

(where the provisions concerning tax relief for BES investments are 
consolidated) which seem to me, for the reasons given below, either to sup­
port or at least to be fully consistent with his construction.

(1) Section 289(1 )(a)-(d), which contain the m ain enactm ent o f  the relief,
D require shares to be issued for the purpose o f  .. raising money for a quali­

fying trade or o ther qualifying activity” ; thus issue is equated with the raising 
o f money which occurs at the same time as the taxpayer makes his invest­
ment (com pare also ss 290A and 296).

(2) Sections 289(1 )(b)(i), (c)(i) and (d)(ii) all refer to  w hat the com pany
E does “ immediately thereafter” i.e. immediately after issue. These provisions

would seem to assume tha t shares are issued at the time the money is raised 
and do not envisage formalities such as registration.

(3) Section 289(1 )(a) gave BES relief initially in respect o f  shares issued 
after 5 April 1983; likewise, s 289(1 )(b)(i) gave relief for research and develop-

^ ment activities where the shares were issued after 18 M arch 1986 (Budget
Day). It would be anom alous if relief were to be available for investments 
made in companies before those dates just because registration had been 
delayed and occurred thereafter.

„  (4) Various conditions have to be satisfied by the com pany during “ the
relevant period” o f three years beginning with the date on which the shares 
were issued (e.g. ss 289(12)(b), 290A, 293, 294, 297, 308 and 309). Thus, 
for example, the com pany m ust exist wholly or substantially wholly for 
the purpose o f carrying on a qualifying trade (s 293(2)(a)). It would be 
extraordinary if the fact that a com pany failed to comply with one or more 
o f these conditions after the date o f  investm ent could be ignored merely 
because registration was delayed, deliberately or otherwise.

(5) Section 294 imposes a condition tha t the value o f  interest in land held 
by the com pany m ust not be greater than half the value o f its assets as a 
whole, and for this purpose the interests in land are valued at the lower o f

. their value at any time in the relevant period and their value “ . . .  immedi­
ately after the issue o f  the shares” (s 294(1 )(b)). It would be anom alous if a 
taxpayer was denied relief because the value o f  the com pany’s land increased 
between the date o f investm ent and the date o f registration.

(6) Section 294(3) provides tha t the value o f the com pany’s assets as a 
whole shall be arrived at by aggregating the m arket value o f the assets and
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then deducting the am ount o f its debts and liabilities, and s 294(4) provides A 
for this purpose that the am ount paid up in respect o f  those shares o f a 
com pany (if any) which carry a present or future preferential right to  the 
com pany’s assets on its winding-up shall be treated as a debt o f the com pany 
but otherwise a com pany’s “ share capital, share prem ium  account and 
reserves” shall not be treated as debts or liabilities. It would be strange if the 
value at a particular time o f the com pany’s assets could be affected one B 
way or another by w hether or not an entry had been m ade at that time in the 
register o f members.

(7) Various conditions also have to be satisfied by the individual 
taxpayer during a different “ relevant period”, beginning with the date o f ^  
incorporation o f the com pany (or, if the com pany was incorporated more 
than two years before the date o f  issue o f the shares, beginning two years 
before that date) and ending five years after the issue o f the shares (see e.g.
s 289(12)(a) and ss 291, 299, 299A, 300, 302 and 303). F o r example, the tax­
payer m ust not, at any time in the relevant period, be connected with or con­
trol the com pany (s 291) or receive any value from the com pany (s 300). It n  
would seem consistent with the scheme o f the Act tha t these conditions 
should apply from the date o f investm ent and not by reference to the date o f 
registration.

(8) Various o ther conditions have to  be satisfied by the taxpayer at the 
time when the shares are issued to  him e.g. by s 291(1 )(d) he is required to  be E 
resident and ordinarily resident in the United K ingdom  a t the time when they 
were issued. Here again it would seem to m ake good sense that this require­
ment should apply at the date o f investment rather than at the date o f regis­
tration  over which he has no control.

(9) Finally, w ithout wishing to overload this judgm ent by a complex cita- F 
tion o f intricate amending legislation referred to by M r. Potts, it is apparent 
that, if the construction favoured by the Revenue is right, the draftsm an of 
Sch 29 o f the 1988 Act (dealing with capital gains tax) m ust inadvertently have 
taken away in a consolidating statute an exemption which was previously 
given, since the date o f issue o f shares would be different for BES and capital 
gains tax purposes. G

Mr. Grabiner did not contradict this part of Mr. Potts’ submissions, nor did he 
point to any other sections in this part of the Act supporting his construction.

So far as the mercantile context is concerned, the following points seem H 
to me to be significant:—

(A) It is com m on ground that the whole purpose o f the scheme is for 
the taxpayer to  obtain, and for the prom oter to provide, on carefully 
defined terms, a tax shelter for monies subscribed by the taxpayer, up to  the . 
statu tory  limit, as an incentive for investment in qualifying classes of 
enterprise. In the years following the inception o f  the scheme in 1983, 
legislative changes rendered it increasingly favourable to  taxpayers, both 
through the extension o f the range o f  perm itted investments to  include inter 
alia certain types o f  tenancy (with greatly reduced risk o f loss to the 
taxpayer), and through the exem ption o f gains from  capital gains tax 
(Finance Acts 1988 and 1986 respectively).
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A It was, o f course, the former change which, inadvertently, paved the way
for loan schemes like the present, since the lender was assured adequate security.

(B) As M r. Potts rightly subm itted, once a binding contract is entered 
into and allotm ent has taken place (in whichever order), all the essential 
business features o f  the transaction have been fulfilled so far as both the

B taxpayer and the bank are concerned, and w ithout question the taxpayer at 
that juncture has m ade his investment and acquired a beneficial title to  the 
shares. Registration is a mere form ality so far as both sides are concerned; it 
is o f  no concern to  either w hether o r no t the taxpayer’s title to  the shares is a 
strictly legal one so long as it is a beneficial one; m em bership and the right to 
vote which accom pany registration are o f little o r no interest to  either side in

C the BES context; nor is the taxpayer interested in the right to  confer a legal
title on a transferee, since the whole crux o f  the scheme is tha t he m ust hold 
on to his shares for the whole o f  the five-year period in order to  a ttrac t tax 
relief; indeed, for all practical purposes, the act o f  registration here could 
hardly be more o f a mere form ality in that (apart from  the original 
subscribers and any director-shareholders), there will only be one entry (the

D bank nominee) in the case o f  each BES com pany’s register.

(C) M r. G rabiner, on the o ther hand, subm itted tha t there is, none the 
less, a significant mercantile purpose in registration in that it enables a precise 
date to  be fixed for the date o f  issue, which is the starting point o f  the five- 
year period. I am unable to accept this submission. The burden is on the

E taxpayer to establish tha t the shares have been duly issued in order to entitle 
him to tax relief, and he would norm ally have no difficulty whatsoever in 
proving a precise date either by reference to  the bank’s letter o f acceptance (or 
confirm ation) o f his application, and by reference to the allotm ent, whichever 
is the later. If he fails, it is he and not the Revenue who is the loser.

F (D) If  registration were the criterion, then the taxpayer’s eligibility to
relief (as in the present case), o r in the norm al case the tax year in which 
relief would be available, would depend on an adm inistrative act entirely 
outside his control. This could be o f critical im portance if his taxable income 
fluctuated from year to year, with the consequence tha t relief which would be 
valuable in one year would be o f little or no consequence in another.

G
It thus seems to  me that the sta tu tory  context and the m ercantile context 

o f the scheme both point very strongly in favour o f  the construction 
advanced by M r. Potts, and upheld by the Judge, unless the authorities 
compel a contrary  conclusion.

I J
M r. G rabiner subm its that his construction is the orthodox approach 

and, in support o f  this, he cites several authorities already referred to  by 
Dillon L.J. In my judgm ent, none o f these cases establishes the proposition 
for which M r. G rabiner contends.

, C larke’s Case (1878) 8 C hD  635 is, in my judgm ent, au thority  for no
more than that allotm ent per se does not constitute issue, which is not in 
dispute in the present case; nowhere in the judgm ents is it stated that 
registration is a prerequisite for issue, as it so easily could have been as a very 
short answer to  the problem , if it was correct. C ockburn L.C .J., a t page 638, 
clearly envisaged the need for “some other step’’ beyond allotm ent, w ithout 
specifying that it m ust be registration. Jam es L.J. at the opening o f
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his judgm ent, on page 639, seems clearly to  envisage a binding contract as the A 
touchstone when he stated that .. nothing had occurred by virtue o f which 
the com pany could have said to the shareholder ‘you are bound to take the 
shares from  me’ nor anything by virtue o f which the shareholder could have 
said ‘I have become a shareholder in your com pany’ ” , C otton L.J., at page 
640, stressed the absence in Clarke's Case o f  a binding contract precluding 
the shareholders from cancelling the issue. Thesiger L.J., a t page 642, stressed B 
the im portance o f  looking at all the circum stances o f  the individual case 
“practically and substantially” , and laid down no firm rule for the construc­
tion o f  the word.

In relation to both Clarke’s Case and Tillotson’s case (infra) q
Mr. G rabiner placed great stress on the references to the need for the 
shareholder to  be “m aster o f the shares” (e.g. per C otton L.J., a t page 641) 
and for him to secure his title to the shares, subm itting that the latter concept 
must connote a legal title. I do not agree. In my judgm ent, the beneficial 
owner o f shares is the m aster o f  those shares even though they are not 
registered, since he has a statutory right to registration under s 359(1 )(a) o f the q
Com panies Act 1985. M oreover, it is implicit in M r. G rabiner’s argum ent that 
registration confers upon the shareholder a title to the shares, rather than 
merely recording his title; but, in my judgm ent, the latter is the better view 
(compare the statem ent o f Templeman L.J., with which Scarm an L.J. and 
Orm rod L.J. agreed, in W. T. Ramsay Ltd. v. Inland Revenue Commissioners(')
[1979] 1 W LR 974, at page 984, that, in the case o f  registered loan stock, “ ... £
registration is only a record o f the identity o f the lender ...”). Such a record is, 
o f course, essential for membership and voting purposes. Oswald Til/otson Ltd. 
v. Commissioners o f  Inland Revenue [1933] I KB 134 is another case where, if 
there was a short and simple answer (“ registration or nothing” ) the case could 
have been briefly and summarily disposed of. As it is the case is, in my judg­
ment, only authority  for the proposition, not disputed here, that a renounce- p
able allotm ent letter is not per se an issue since, as Finlay J. stated, at page 
151, all the com pany is saying to the shareholder is “ ... do you want (the 
shares) or do you prefer somebody else should have them ...?”

At page 155, Finlay J. kept open the possibility that registration is unneces- „  
sary, as did Lord Hanworth M.R., at page 155. Slesser L.J., at page 157, lays down 
that the requirement that the shareholder must be the beneficial owner, for which, 
for reasons I have already given, I do not think registration is a prerequisite.

The Agricultural M ortgage Corporation case (supra), far from supporting 
Mr. G rab iner’s argum ents, tells the opposite way, though, as M r. Potts fairly H 
pointed out, not conclusively since it concerns a loan and not an issue of 
shares. However, all three judgm ents are couched in fairly general terms, and 
there are references to some o f the earlier cases cited above. G off L.J. clearly 
left open the possibility, at page 101, that a letter o f  acceptance coupled 
with allotm ent may suffice; Scarm an L.J., a t page 105, stated in terms that 

.. issue consists o f  the acceptance o f the loan or loans upon the term s I 
offered” ; and Buckley L.J., a t page 108, stated the requirem ent tha t some­
thing should be done by the body issuing or proposing to  issue the loan capi­
tal “ . . .  which dem onstrates the acceptance by that body o f an offer by the 
other party to  participate in the transaction” .

( ')  54 T C  101.
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Thus, in my judgm ent, nothing in the cases cited by M r. G rabiner 
compels a contrary  conclusion to  the construction which I favour in the 
context o f  the BES scheme.

On the o ther hand, there are, in my judgm ent, a num ber o f o ther 
considerations advanced by M r. Potts which lend significant support to  his 
construction, in addition to  the passages I have already cited.

In M erchant Credit Private Ltd. v. Industrial and Commercial Realty Co. 
Ltd. (1983) 7 A C LR  711 the Privy Council held that, once a contract for 
shares is in existence, it cannot be rescinded because, in the words o f Lord 
Tem plem an giving the judgm ent o f  the Board, at page 717, “ . . .  an illegal 
reduction o f capital would thereby be involved” . It is, in my judgm ent, diffi­
cult to see how this doctrine works unless the shares in question had been 
issued, no t least because, as M r. Potts pointed out, the com pany’s balance 
sheet would otherwise become unbalanced.

In McEuen v. West London Wharves and Warehouses Co. (1871) 
6 Ch A pp 655 it was held that, once a shareholder had responded to 
a prospectus containing a form  o f application for shares in a letter 
corresponding with tha t form , and an answer was sent to  him allotting him 
those shares, “ . . .  he has done everything, and the com pany has done every­
thing, which was necessary to m ake him a com plete shareholder” , (per Sir 
William Jam es L.J., at page 661); Sir G eorge Mellish L.J. reached a conclu­
sion to the like effect, a t page 663. It is true, as M r. G rabiner pointed out, 
that the shares had also been registered but it is quite clear that neither o f 
those two eminent Judges regarded registration, as opposed to  the facts cited 
in the above quotation , as the key.

A like conclusion was reached by Stirling J. in Spitzel v. The Chinese 
Corporation Ltd. (1899) 80 LT 347, at page 351, where he stated th a t “ . . .  the 
allotm ent may be, and probably is, such as to give a title to  the shares the 
m om ent the allottee com m unicates the acceptance o f it to  the com pany 
whose directors m ake the allo tm ent” .

In Central Piggery Co. Ltd. v. M cNicoll (1949) 78 C LR  594 in the High 
C ourt o f A ustralia the question arose as to  the date a t which certain shares 
were issued in relation to contracts o f  service. In the m ost extensive o f the 
three judgm ents Dixon J. considered a num ber o f the English cases, including 
the Spitzel case and C larke’s Case, and held, a t page 600, tha t there had been 
no acceptance by the critical date because “ . . .  there had been no com m uni­
cation to  either o f (the shareholders) accepting their offers and there could be 
no contract until there was an acceptance. They were not m asters o f  their 
shares and were in the position tha t they could repudiate. W hen they became 
the servants o f the com pany the transaction  was inchoate and did not 
become effective until there was a com m unication o f  the acceptance. On 
com m unication there was a culm ination o f the process and the shares were 
issued” .

Latham  L.J. and Rich J. delivered concurring judgm ents.

Since, in that case the shares had been registered, M r. G rabiner invited 
us to interpret Dixon J .’s judgm ent as being inapplicable to the present 
situation, but, in my judgm ent, it is quite clear that he is treating a binding
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contract com bined with allotm ent as constituting issue, and that, in A
consequence, this case is strong persuasive authority  in favour o f M r. P o tts’ 
submission, and perhaps the most nearly in point o f  all the authorities cited 
to us.

Mr. Potts also cited to us the current English text books on com pany 
law, and pointed out that, with one exception, none o f  them  supported B
Mr. G rabiner’s contention and most o f  them  were in conflict with it, which 
may throw  some light on the orthodox meaning.

In Buckley on the Companies A cts  (14th Edition 1981) page 147, it is 
stated that issue depends on “ . . .  w hether the shareholder has or has not been 
put completely in possession o f his share, and this may be so, although some C 
formal act may not have been com pleted” .

Pennington on Company Law  (6th Edition 1990) page 311, states in terms 
that .. the issue o f securities occurs when the com pany sends a docum ent 
to the subscriber indicating that the securities have been allotted to  him and 
evidencing his title to them ” . D

Palm ers’ Company Law  (25th Edition 1992) para 4.003 states tha t the 
issued capital represents “ . . .  the shares which have actually been taken up by 
shareholders who have agreed to  give consideration in cash o r kind for the 
shares issued to them ” .

E
H alsbury’s Laws (4th Edition Volume 7(1)) para 170 states that shares 

which are properly allotted are part o f  the issued capital; however, at para 
425, in the only textbook passage which gives any support to  M r. G rab iner’s 
argum ent, it is stated that shares have been issued “ . . .  when a person who 
has agreed to  take shares is entered on the register”; however, the strength o f 
this latter passage is som ewhat diminished by the footnote which states that F 
it would seem tha t the m eaning o f issue depends on the context o f  the 
enactm ent in which the word occurs, and tha t the term  is not a technical but 
a m ercantile term.

O f course, I fully recognise that registration is evidence o f  issue, and 
that, once the shares have been registered, in the absence o f  exceptional G 
circumstances, there is clear p roo f that they have been issued. But for all the 
reasons I have given, I do not think tha t the converse applies in this 
particular context, whatever may be the position in o ther contexts.

Tow ards the conclusion o f his judgm ent, at page 650G, R attee J. stated 
th a t(‘) “It makes perfectly good sense tha t the availability o f  the relief should H 
depend on a situation having arisen in which each party  is irrevocably bound, 
on the part o f the com pany, to  com plete these form alities and, 
on the part o f the taxpayer, to subm it to their com pletion” . I am in full 
agreement with this conclusion which, I think, applies the correct test, 
namely, a practical approach in the particular m ercantile context in which the 
word issue presently appears. I

I would, therefore, dismiss this appeal.

Appeals allowed, with costs.

( ')  Page 141 ante.
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A The appeals o f the banks and the com panies were heard in the House o f
Lords (Lords Tem plem an, Jauncey o f  Tullichettle, Slynn o f  Hadley, W oolf 
and Lloyd o f Berwick) on 7, 8 and 9 M arch 1994 when judgm ent was 
reserved. On 23 June 1994 judgm ent was given in favour o f  the Crown 
(Lords Jauncey o f  Tullichettle and W oolf dissenting).

® Sydney Kentridge Q.C ., Robin Potts Q.C. and Kevin Prosser for the Banks
and the Companies.

Anthony Grabiner Q.C. and Launcelot Henderson for the Crown.

q  The following cases were cited in argum ent in addition to the cases
referred to in the judgm ent:— Arnison v. Sm ith  (1887) 41 C hD  348; Attorney- 
General v. Mayor, Aldermen and Citizens o f  the City o f  Liverpool [1902] 1 KB 
411; In re Compania de Electricidad de la Provincia de Buenos Aires Ltd.
[1980] Ch 146; [1978] 3 All ER 668; Governments S tock and Other Securities 
Investment Co. Ltd. v. Christopher and Others [1956] 1 W LR 237; [1956] 1 All 

Pj ER 490; Holmleigh (Holdings) Ltd. v. Commissioners o f  Inland Revenue 46 
TC 435; Commissioners o f  Inland Revenue v. Dowdall O ’M ahonev & Co. Ltd. 
33 TC 259; [1952] AC 401; Kirkness v. John Hudson & Co. Ltd. 36 TC 28; 
[1955] AC 696; M ercantile Credit Pte Ltd. v. Industrial and Commercial 
Realty Co. Ltd. [1983] 7 A C LR  711.

E --------------------------------

Lord Templeman:— My Lords, the question in the present case is when is 
a share issued?

A com pany may invite applications for unissued share capital. If an 
F offer for shares is made, a binding contract to  issue shares comes into exis­

tence when the applicant is inform ed tha t shares have been allotted to  him. 
The applicant is neither a mem ber nor a shareholder while his rights rest in 
contract and until the issue o f the shares has been completed by registration. 
Every com pany must m aintain a register o f members. The register m ust con- 
tain, inter alia, the names o f  the shareholders, an indication o f the shares to 
which each shareholder is entitled, a statem ent o f  the am ount paid up on the 
shares and the date when the entry was made. N o notice o f  any trust, 
express, implied or constructive, is to be entered on the register. The register 
is open to  inspection by the public. In my opinion, shares are issued when an 
application has been followed by allotm ent and notification and completed 
by entry on the register. Once the shares have been issued, the shareholder is 

*"* entitled to a share certificate. The certificate declares to  all the world tha t the
person who is named in it is the registered holder o f certain shares in the 
com pany and that the shares are paid up to  the extent therein mentioned. 
The assertion that shares are not issued until they are registered is now dis­
puted because shares were allotted on 12 M arch 1993 and registered on 2 
April 1993 after tax relief had been modified in respect o f shares issued after 

* 15 M arch 1993.

In M arch 1993 the A ppellant N ational W estm inster Bank, like other 
m ortgagees, held interests in houses which were w orth less than the am ount 
o f the secured loans. The provision o f  dwelling-houses to let was a purpose 
for which tax relief under a business expansion scheme was obtainable.
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By C hapter III o f Part VII o f the Income and C orporation  Taxes Act 1988 A 
(“the taxing sta tu te” ) maximum tax relief is confined to tax on £40,000 
expended by a taxpayer in an investment in shares in a business expansion 
scheme com pany. The tax is repayable to  the Revenue if the shares are sold 
within five years.

The bank caused to  be incorporated five business expansion scheme com- B 
panies (“the home share com panies” ) to  which the bank intended to convey 
houses held by the bank. By a prospectus published on 2 M arch 1993, the 
home share companies sought applications for 25m shares to be issued at £1 
each, payable in full on application not later than 2 April. By the terms o f the 
prospectus the bank offered to  lend to each applicant 74 per cent, o f the cost 
o f his shares, the loan to be made in September 1993 about the same time as C 
the applicant could expect to recover 40 per cent, o f the cost o f his investment 
in shares by way o f tax relief. At the end o f five years, the bank was bound to 
offer to purchase the shares o f the home share com panies at a price sufficient 
to satisfy the loans made by the bank and accum ulated interest. An applicant 
who invested in shares to  the am ount o f  £40,000 and borrowed from the bank 
would, by September 1993, receive in cash £29,600 from the bank and £16,000 D 
from the Revenue, thus producing for him an immediate profit o f £5,600. At 
the end o f five years, the applicant having paid no interest on the loan and the 
com pany having paid no dividends, the shares would be purchased by the 
bank. For their part, the bank would have acquired the shares for 74 per cent, 
o f cost. In the result, the tax relief o f  £16,000 for each applicant would be law­
fully shared between the applicant who would benefit by £5,600 and the bank E 
who would benefit by £10,400. As the law stood at the date o f the prospectus, 
the bank stood to benefit from the “business expansion scheme” by £6,500,000 
at the expense of the Revenue.

A pplications for 25,000.000 shares were received with paym ent in full. 
Applicants were notified that “ . . .  shares have been allotted to  you to the full E 
am ount applied for” . By the prospectus each applicant irrevocably appointed 
NatW est Nom inees Ltd. (“the nom inee”), a wholly-owned subsidiary o f the 
bank, to act as nominee on behalf o f  the applicant in respect o f shares for 
which his application was accepted and the applicant also irrevocably au th o ­
rised and instructed the nom inee to accept any offer m ade by the bank at the 
end o f  five years. It was never, therefore, contem plated that the shares would ^  
be issued to  the applicants but that the shares would be issued to the nom i­
nee. Section 311 o f the Act o f  1988 dealing with business expansion schemes 
provides that shares issued to  a nominee for an individual shall be treated as 
issued to that individual. The issue required to  be com pleted by registering 
the nominee as the proprie tor o f the shares.

H

The Chancellor o f the Exchequer announced am endm ents to the business 
enterprise scheme legislation on 16 M arch 1993. In the result, s 299A o f the 
taxing statute (inserted by s 111 o f the Finance Act 1993) provides that:

“(1) An individual shall not be entitled to relief in respect o f  any
shares in a com pany issued on or after 16 M arch 1993 if— I

(a) there is a loan m ade by any person, at any time in the 
relevant period, to  that individual o r any associate o f  his; and

(b) the loan is one which would not have been made, or would 
not have been m ade on the same terms, if that individual had not 
subscribed for those shares or had not been proposing to  do so.”
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A The am endm ent was designed to  ensure that tax relief only benefited
individuals.

The loans from  the bank available under the prospectus are adm itted to 
be loans to which s 299A o f the taxing statu te applies. If  the shares for which 
applications were sought by the prospectus were no t issued to the nominee 

B on behalf o f the applicants until 2 April 1993 when the nom inee was 
registered as proprietor o f  the shares in the registers o f the hom e share 
companies, an applicant who chooses to  borrow  from  the bank on the term s 
o f the prospectus will not be entitled to  tax relief. The shares o f  each o f the 
home share com panies were applied for and allotted by 12 M arch 1993 but 
were not registered until 2 April. In these proceedings, the bank argued that 

C the shares were issued before 16 M arch 1993.

By s 738 o f the Com panies Act 1985:

“(1) In relation to  an allotm ent o f shares in a com pany, the shares 
are to  be taken for the purposes o f  this Act to be allotted when a person 

D acquires the unconditional right to  be included in the com pany’s register
o f members in respect o f those shares.”

In the present case, shares were allotted to an applicant after he had 
m ade an application accom panied by paym ent in full, after the directors o f 
the com pany determ ined to  allot shares to the applicant and as soon as 

F  notice o f  the allotm ent was given to  the applicant whereupon he acquired the 
unconditional right for the nom inee to  be included in the com pany’s register 
o f members in respect o f those shares.

By s 22 o f  the Act o f  1985:

F  “(1) The subscribers o f  a com pany’s m em orandum  are deemed to
have agreed to  become m embers o f the com pany, and on its registration 
shall be entered as such in its register o f members.

(2) Every o ther person who agrees to become a m em ber o f a com ­
pany, and whose name is entered in its register o f  members, is a m em ber 

G o f the com pany.”

The nominee did not become a mem ber until registration on 2 April.

By s 352 o f the Act o f 1985:

H “(1) Every com pany shall keep a register o f its m embers and enter
in it the particulars required by this section.

(2) There shall be entered in the register—

(a) the names and addresses o f  the members;

I (b ) the date on which each person was registered as a member;
and

(c) the date a t which any person ceased to be a member.

(3) The following applies in the case o f a com pany having a share 
capital—



(a) with the names and addresses o f the m embers there shall be 
entered a statem ent—

(i) o f  the shares held by each member, distinguishing each 
share by its num ber (so long as the share has a num ber) and, 
where the com pany has m ore than one class o f issued shares, by 
its class, and

(ii) o f the am ount paid or agreed to be considered as paid 
on the shares o f  each member; . . . ”

By s 186 o f the Act o f  1985 as amended:

“(1) A certificate under the com m on seal o f the com pany . . .  speci­
fying any shares held by a mem ber is—

(a) in England and Wales, prim a facie evidence . . .  o f  his title 
to  the shares.”

The Act o f  1985 preserves the distinction in English law between an 
enforceable contract for the issue o f shares (which contract is constituted by 
an allotm ent) and the issue o f shares which is com pleted by registration. 
Allotm ent confers a right to  be registered. Registration confers title. W ithout 
registration, an applicant is not the holder o f  a share or a mem ber o f the 
company; the share has not been issued to  him.

The allotm ent o f a share, followed by the registration o f the shareholder 
followed by the furnishing o f a share certificate may take place on the same 
day or on different days. In the present case, shares were allotted on 
12 M arch but the shares were not registered and, therefore, no share certifi­
cate could be furnished until 2 April. The shares were allotted on 12 M arch 
and issued on 2 April.

No person can be a shareholder until he is registered. A person who is 
not a shareholder by registration cannot claim that the share has been issued 
to  him, but only that the com pany is bound by contract to  issue a share to 
him. A person who has been allotted shares is in as good a position in equity 
as a person to  whom shares have been issued but that does not mean that 
there is no distinction between allotm ent and issue; an allotm ent creates an 
enforceable contract to  issue and accept shares.

A large num ber o f authorities were cited, in m ost o f  which the distinc­
tion between “allo tm ent” and “issue” was not m aterial o r relevant. Sentences 
were extracted for some o f these authorities in support o f the proposition that 
there was no difference between “allo tm ent” and “issue” . One or two o f the 
authorities point the distinction.

McEuen v. West London Wharves and Warehouses Co. (1871) LR  6 Ch 
App 655 established tha t shares were vested in a registered shareholder, 
notw ithstanding that he had sold the right to  the shares and delivered a scrip 
certificate to  the purchaser. The case was not concerned with the distinction 
between allotm ent and issue, but it em phasised the effect o f registration.

Re H eaton’s S teel and Iron Co. (B ly th ’s Case) (1876) 4 C hD  140 held 
that, once a shareholder had been registered, the issue o f a share certificate 
was not necessary to complete his title.
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A Re Ambrose Lake Tin and Copper Co. ( Clarke's Case) (1878) 8 C hD  635
points the distinction between allotm ent and issue. Section 25 o f the 
Com panies Act 1867 provided as follows:

“Every share in any com pany shall be deemed and taken to have 
been issued and to  be held subject to  the paym ent o f  the whole am ount 

B thereof in cash, unless the same shall have been otherwise determ ined by
a contract duly m ade in writing, and filed with the Registrar o f Joint 
Stock Com panies at o r before the issue o f  such shares.”

Shares were allotted on 19 January. The contract for the allotm ent o f 
shares for a consideration o ther than cash was filed with the Registrar o f 

C Joint Stock Com panies, pursuant to  s 25 o f  the Act o f  1867 on 26 January.
The shares were registered in the books o f  the com pany after 26 January. It 
was held tha t the shares had not been issued until after the contract had been 
filed with the R egistrar o f Jo int Stock Com panies pursuant to  the statute, in 
other words, the shares had not been “issued” until they had been registered 
in the books o f the com pany. Consequently, the shares were to be treated as 

D fully paid up shares. This decision which has stood unchallenged since 1878
seems to  me to  be decisive o f the present case. Sir A lexander C ockburn 
L.C.J. said, a t pages 638:

“The Act o f  Parliam ent imposes no condition upon allotm ent such 
as it imposes on the issue o f  shares, and I think that, in as much as the

£  term  ‘issue’ is used, it m ust be taken as m eaning som ething distinct from
allotm ent, and as im porting tha t some subsequent act has been done 
whereby the title o f the allottee becomes complete, either by the holder 
o f the shares receiving some certificate, o r being placed on the register o f 
shareholders, o r by some other step by which the title derived from  the 
allotm ent may be m ade entire and complete. . . .  I do not th ink it mate- 

p  rial to  consider what may have been done by any allottee who, knowing
o f the allotm ent, considered that he was entitled to  deal with these 
shares as his shares, although his title was not then complete. As regards 
the com pany, nothing whatever was done beyond that mere allotm ent o f 
the shares. In my opinion tha t does not constitute the ‘issuing’ o f the 
shares, for which som ething m ore than the mere allotm ent is necessary.”

G
C otton L.J. said, a t page 640:

“The question which we have to  decide is, whether these shares are 
to  be considered as having been issued before 26 January , tha t being the 
day on which the agreem ent was registered, which provided tha t they 

pj should be treated as paid up some in full and some in part. W hat is
relied on by the official liquidator? It is this. He says there was an allo t­
m ent on 19 January  o f  these shares originally to  M r. Taylor, who trans­
ferred them  to M r. C lark, and he contends tha t in consequence
o f that allotm ent which was m ade on 19 January , M r. C lark ought
to  be considered as holding shares issued before the registration o f

j the agreem ent.”

C otton L.J. continued, at pages 641-642:

“There are m any cases, and Blyth's case is an example, where
although no certificates have been issued, yet the transaction is com ­
plete— the allottee has become com plete m aster o f the shares, and a mere
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failure to perform  the formal act o f  issuing the certificate does not pre- A 
vent the shares from being issued within the meaning o f  the section.”

In the present case, it was argued on behalf o f the bank that, once an 
applicant had paid in full and shares had been allotted to him, he was “com ­
plete m aster o f the shares” . But no one was m aster o f the shares until regis- R 
tration; until then the applicant was only entitled under a contract o f which 
specific perform ance could be granted, to  procure the nom inee to be entered 
upon the register, whereupon and not sooner the nominee would become 
“m aster o f the shares” acting on behalf o f  the applicant.

In Re Florence Land and Public Works Co. (N ico l’s Case) (1883) 29 C hD  Q 
421, in which rectification o f the register o f a com pany was sought 
so as to  place on the register persons to whom shares had been allotted, 
C hitty J. said, at page 426:

“W hat is term ed ‘allo tm ent’ is generally neither m ore nor less than 
the acceptance by the com pany o f the offer to take shares. To take the p  
com m on case, the offer is to  take a certain num ber o f shares, o r such a 
less num ber o f shares as may be allotted. T hat offer is accepted by the 
allotm ent either o f the total num ber m entioned in the offer or a less 
num ber, to be taken by the person who m ade the offer. This constitutes 
a binding contract to  take that num ber according to  the offer and accep­
tance. To my m ind there is no magic whatever in the term  ‘allo tm ent’ as g  
used in these circumstances. It is said that the allotm ent is an appropria­
tion o f a specific num ber o f  shares. It is an appropriation , not o f specific 
shares, but o f  a certain num ber o f shares. It does not, however, make the 
person who has thus agreed to  take the shares a m em ber from that 
moment; all that it does is simply this— it constitutes a binding contract 
under which the com pany is bound to m ake a com plete allotm ent o f the p  
specified num ber o f  shares, and under which the person who has made 
the offer and is now bound by the acceptance is bound to  take that p ar­
ticular num ber o f  shares. In m ost cases the act o f placing the person who 
has agreed to become a mem ber on the register is a mere m atter o f form, 
and may be described as a mere ministerial act; but it appears to  me that 
in point o f law all tha t is done by the process I have just indicated, and q  
all that was done in this case, was to  m ake a com plete and binding con­
trac t.”

In Dalton Time Lock Co. v. Dalton (1892) 66 LT 704, another case aris­
ing under s 25 o f the Com panies Act 1867, it was held that a subscriber to a 
com pany’s m em orandum  o f association became a m em ber immediately on H 
registration o f the com pany but this decision did not alter the position o f  a 
person who was not a subscriber and, therefore, not a m em ber until his name 
had been placed on the register o f  the com pany.

In Spitzel v. The Chinese Corporation Ltd. (1899) 80 LT 347, there was , 
some discussion about the difference between the allotm ent o f  shares, the 
issue o f  shares and the issue o f a share certificate. In that case, the share­
holder had been entered on the register and given a share certificate but his 
title to  the shares and his m em bership o f  the com pany was, by contract, con­
ditional on the shareholder conveying certain property to  the com pany. It 
was held tha t he was not a m em ber o f the com pany until the condition had 
been fulfilled. This decision upon which reliance was placed by counsel for
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A the bank is o f  no assistance in determ ining whether shares can be said to  be 
issued before the nam e o f the shareholder is entered on the register.

In M osely v. Koffyfontein M ines Ltd. [1911] 1 Ch 73, the directors had 
power to  increase the share capital but it was held that only the com pany in 
general meeting had pow er to  issue the shares. The case is o f  no direct value 
in the present circum stances but Sir Henry Cozens-H ardy M .R . said, a t page 
80:

“Now the issue o f shares is som ething quite distinct from  allotm ent.
. . .  The difference is apparent, and it is well known in com pany law. 
Therefore, assum ing the validity o f  the resolution o f the directors to  cre- 

C  ate these new shares, in my opinion they have no power to  issue them,
and therefore no pow er to allot them  in the absence of, and w ithout and 
until, the resolution o f  the general m eeting.”

In Oswald Tillotson Ltd. v. Commissioners o f  Inland Revenue [1933] 1 KB 
134, it was held tha t a renounceable allotm ent letter was not “an issue o f 
shares” . Lord H anw orth  M .R . said, a t page 155:

“ I have come to the conclusion, after considering a great num ber o f 
cases which have been brought to  our attention, rightly enough, by 
M r. Topham , that it is impossible to  say that the word ‘issue’ is used in 
all Acts o f Parliam ent and in all circumstances with the same meaning. 

E I think that an illustration o f the divergence in its meaning is to be found
by looking at C larke’s Case [8 Ch. D 635] and contrasting it with the 
observations made in M osely v. Koffyfontein Mines Ltd. [1911] 1 Ch. 73, 
80, by the M aster o f  the Rolls. It is obvious that different meanings may 
be attributed to the word ‘issue’ according to the circumstances o f  the 
particular case under consideration: but in Clarke’s Case, which went to 

F  the C ourt o f Appeal, it is quite obvious that both the Lord Chief Justice
(Sir Alexander Cockburn) and C otton L.J. really thought o f the word 
‘issue’ as something distinct from allotm ent, and as im porting some sub­
sequent act whereby the title o f  the allottee became com plete.”

„  In Central Piggery Co. Ltd. v. McNicoU  (1949) 78 C L R  594, s 4 o f  the
Industrial Conciliation and A rbitration Acts 1932 to  1947 provided tha t no 
com pany “ . . .  shall proceed to the issue to  any o f  its employees any shares in 
the com pany” w ithout the consent o f  the Industrial C ourt. Shares were 
applied for, paid for, allotted and registered but the applicant was not no ti­
fied o f  the allotm ent or registration until after he had become an employee of

„  the com pany. The High C ourt o f  A ustralia held tha t the Act had been
infringed. Latham  C.J. said, a t page 598, that:

“The issue o f the shares is the act which ends the transaction and 
ends in the issue o f the shares to  a specific person, an employee. The act 
o f issuing involves a set o f  proceedings which result in the employee 

I becoming a shareholder.”

In that case, the process o f  issuing shares was not com plete until notifi­
cation because application, paym ent, allotm ent and registration preceded 
notification. In the present case, the issue o f shares was not com plete on 15 
M arch 1993 because, although there had been application, paym ent and 
allotm ent, there had been no registration.
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In the present case, in my opinion, the word “issue” in the taxing statute 
is appropriate to  indicate the whole process whereby unissued shares are 
applied for, allotted and finally registered. I agree with Dillon L.J. that the 
shares in the present case were not issued until after 15 M arch 1993. In his 
dissenting judgm ent Hirst L.J. referred to  several sections in the taxing statute 
whereby relief depends on the happening o f certain events before or after the 
“issue” o f shares and he deduced an intention that finality should be reached 
at the date o f investment rather than the date o f registration o f the shares. I 
can derive no assistance from these sections. Throughout the Act, Parliam ent 
has been obliged to  choose a fixed and certain date. Parliam ent has chosen 
not the date when shares are allotted but the date when they are issued. It was 
open to  the bank in the present case and was open to any other com pany to 
ensure that allotm ent and registration took place on the same day or to 
ensure that if registration took place after allotm ent the shares were issued 
before 16 M arch 1993. If allotm ent and registration take place on different 
days the crucial date chosen by Parliam ent is the date o f registration and not 
the date o f allotm ent. I would, accordingly, dismiss the appeal.

The appeal by Barclays Bank which was heard at the same time as the 
appeal by the N ational W estm inster Bank raises exactly the same question. 
Accordingly, the appeal by Barclays Bank m ust also be dismissed. In each 
case the costs o f the Respondent Com m issioners o f Inland Revenue m ust be 
borne by the Appellants.

Lord Jauncey of Tullichettle:— My Lords, these appeals concern the 
meaning which is to  be attribu ted  to the word “ issued” in relation to  shares 
subscribed for under the business expansion scheme. The Finance Act 1983 
introduced the scheme which afforded tax relief to  qualifying individuals who 
subscribed for eligible shares in com panies which fulfilled certain qualifica­
tions and carried on qualifying trades. The details o f  the scheme altered over 
the years and it was brought to an end as from 31 Decem ber 1993. At the 
time o f the events giving rise to  these appeals, the relieving section in force 
was s 289 o f  the Income and C orporation  Taxes Act 1988 (“ the Taxes A ct”) 
o f  which subs 1(a) as am ended was in the following terms:

“(1) This C hapter has effect for affording relief from  income tax 
where an individual who qualifies for the relief subscribes for eligible 
shares in a qualifying com pany, and either—

(a) those shares are issued to him after 5 April 1983 [and before 
the end o f  1993] for the purpose o f  raising money for a qualifying 
trade which is being carried on by the com pany or which it intends 
to  carry on . . .  ”

In reliance on these and other provisions in C hapter III o f Part VII o f 
the Taxes Act, the schemes which have been m ore fully described in the 
speech o f my noble and learned friend, Lord Tem plem an, were prepared. For 
the purposes o f these appeals it is sufficient to  sum m arise the features o f the 
two schemes which are relevant to the question raised.

N at West Scheme

(1) An irrevocable offer to subscribe for a specified num ber o f  shares, 
with a m inimum o f 2,000, accom panied by a cheque for the appropriate 
am ount, was made after 2 M arch 1993.
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(2) W hen all the shares offered had  been fully subscribed for a letter was 
sent out to  each successful applicant in the following terms:

“D ear Investor,

The Homeshare Companies
Offer fo r  Subscription made under the Business Expansion Scheme

We acknowledge receipt o f  your application and confirm  tha t shares 
have been allotted to  you to  the full am ount applied for.
You will receive within the next twenty-eight days a Certificate o f 
Beneficial Ownership in respect o f this investm ent.”

Y our Lordships were inform ed tha t the date o f the postm ark was 
12 M arch 1993.

(3) N on-recourse loans secured on the allotted shares were available at 
the rate o f 74p for every £1 invested and would be advanced six m onths after 
allotm ent.

(4) On 2 April 1993 the shares allotted were registered in the nam e o f the 
nominee.

Barclays Scheme
(1) A similar offer to  that in the N atW est Scheme was m ade but a t a 

slightly earlier date.

(2) There was sent to each successful applicant a letter dated 4 M arch 
1993 stating, inter alia:

“We write to  acknowledge receipt o f your application form  and 
cheque for [amount] in respect o f shares in the G racechurch BES 
Companies.

As you may be aware, the G racechurch BES Issue has been 
extremely popular with investors. We have been receiving applica­
tions since Friday, 26th February 1993 which were then held in 
strict order o f receipt for processing when Subscription Lists opened 
on W ednesday, 3rd M arch 1993. F or your inform ation applications 
were processed to the value o f the full subscription level o f £25 mil­
lion on the m orning o f W ednesday, 3rd M arch 1993.

Subject to clearance o f your cheque and the allotm ent o f Shares, 
your application has been successful.

Subject to  and following allotm ent, you will receive from  us, 
in due course a Certificate o f  Beneficial Ownership which details 
the num ber o f Shares allotted to you within the relevant 
G racechurch BES C om pany.”

(3) N on-recourse loans identical to  those in the N atW est scheme were 
available.

(4) On 2 April 1993 the shares allotted were registered in the nam e o f the 
nominee.
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Section 111(1) o f  the Finance Act 1993 introduced a new s 299A to the A 
Taxes Act which was in the following, inter alia, terms:

“(1) An individual shall not be entitled to relief in respect o f any
shares in a com pany issued on or after 16th M arch 1993 if—

(a) there is a loan made by any person, a t any time in the relevant g 
period, to that individual or any associate o f his; and

(b) the loan is one which would not have been made, or would not 
have been m ade on the same terms, if that individual had not subscribed 
for those shares or had not been proposing to do so.”

c
Since both schemes involved the m aking o f loans by the two banks to 

the investors, questions arose as to  w hether the shares had been issued prior 
to  16 M arch 1993, in which event the subscribers were eligible for tax relief in 
respect thereof, or whether they were issued after that date, in which event 
tax relief would no longer be available. To resolve this problem , the two 
banks raised actions against the Revenue seeking declarations that all the p.
shares allotted in the two schemes had been issued prior to  16 M arch 1993. ! ’

R attee J .( ') [1993] STC 639 held that tax relief was neither dependent on 
actual registration o f  shareholders nor on the issue o f share certificates and 
that the shares in the N atW est scheme were issued when letters o f  allotm ent 
were sent to  successful applicants on 12 M arch 1993 and those in the £  
Barclays scheme on 10 M arch when it was resolved to allot the shares to the 
successful applicants, letters o f  acceptance having already been sent. The 
C ourt o f Appeal by a m ajority (Dillon and M ann L.JJ., H irst L.J. dissent- 
ing)(2) [1994] STC 184 allowed the Revenue’s appeal, holding that issue 
involved the com pletion o f  the legal title in the allottee which could only take 
place by registration or issue o f a share certificate. p

1 hope that I do not do injustice to the skilful argum ents deployed before 
this House by both parties if 1 summarise them at this stage by recording that 
the banks argued that, for the purposes o f  s 299A, “issue” m eant uncondi­
tional allotm ent o f  shares followed by notification thereof to the allottee, 
whereas the Revenue m aintained that it involved the acquisition o f a com- G 
plete legal title by registration in the register o f  shareholders and that an equi­
table title was insufficient

My Lords, the word “ issue” has been recognised as a m ercantile rather 
than as a technical legal term  and it derives its meaning from its context. It is 
neither defined in the Com panies Act 1985 nor in the Taxes Act, so tha t it H 
may have one meaning in one statute and a different one in another. It is, to 
quote Stirling J. in Spitzel v. The Chinese Corporation Ltd. (1899) 80 LT 347, 
at page 351, a word “which has not any very definite legal im port with refer­
ence to shares” , o r as Lord H anw orth M .R. said in Oswald Tillotson Ltd. v. 
Commissioners o f  Inland Revenue [1933] 1 KB 134, 155: “ . . .  it is impossible 
to say that the word ’issue’ is used in all Acts o f  Parliam ent and in all cir- I
cumstances with the same m eaning” . A num ber o f  authorities were referred 
to during the course o f  argum ent and although these do not throw  any direct 
light on the proper meaning o f  the word, some o f them  are interesting as 
much for w hat they do not say as for what they do.

( ')  Pages 1/15C ante. (-) Pages 15F/30I ante.
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A In Re Ambrose Lake Tin and Copper Co. ( “C larke’s C ase”) (1878) 8
C hD  635, the C ourt o f  Appeal were considering whether, for the purposes o f 
s 25 o f the Com panies A ct 1867, a contract had been filed with the Registrar 
o f Com panies “at o r before the issue” o f  certain shares. Prior to  the filing, 
shares had been allotted by the directors but no letters o f allotm ent had been 
sent out and no entry had been m ade in the register o f shareholders. In 

B rejecting a claim by the liquidators o f the com pany tha t the shares had been
issued prior to  registration o f the contract, Sir A lexander C ockburn L.C.J. 
said, at page 638, that “issue” :

“ . . .  m ust be taken as m eaning something, distinct from  allotm ent,
and as im porting tha t some subsequent act has been done whereby the

C title o f the allottee becomes complete, either by the holder o f  the shares
receiving some certificate, o r being placed on the register o f  sharehold­
ers, or by some other step by which the title derived from  the allotm ent 
may be m ade entire and com plete.”

On the same page he referred to  an allottee who knew o f his allotm ent 
D not having a complete title. James L.J., a t page 639, after referring to the fact

that nothing had occurred whereby the shareholder had become bound to 
take shares in the com pany, said:

“Before anything is done by which their title is com pleted, or by 
which the evidence o f their title as between them  and the com pany is 

g  completed, the m istake is discovered.”

The first part o f  this sentence is in line with w hat the Lord C hief Justice 
said about com pletion o f title whereas the second part suggests tha t a binding 
contract as between shareholder and com pany would have been equally sig­
nificant. C otton L.J., a t page 640, said that shareholders to  whom  shares had 

p  been issued under a m istake and not in accordance with contract, would have
been entitled to  say:

“Cancel that issue, take those shares off the register if they have 
been put there, and issue to us shares which you can now issue after the 
registration o f the agreem ent in due perform ance o f the agreem ent.”

G  At page 641, he referred to  the transaction being complete, the allottee hav­
ing “ . . .  become com plete m aster o f the shares” .

There is no doubt tha t the Lord C hief Justice considered th a t “issue” as 
used in the section under consideration required the acquisition o f a complete 
title. His reasoning was relied upon by D illon L.J. in the C ourt o f Appeal 

H and by the Revenue in this House. However, none o f  the o ther three Judges
stated the m atter in such categorical terms. Jam es L.J. certainty considered 
that lack o f a binding contract was im portant and C otton  L .J.’s use o f the 
words “ . . .  the register if they have been put there” , does not support the 
view tha t there could be no issue w ithout registration. W hat is absolutely 
clear is that, if registration had been a prerequisite o f the issue o f shares, it 
would have been a com plete answer to  the liquidators’ claim, yet the Lord 
C hief Justice alone o f the C ourt referred to  it.

In McEuen  v. West London Wharves and Warehouses Co. (1871) LR  6 
Ch A pp 655, a p lain tiff who applied for shares, and thereafter when they 
were allotted to  him, paid the sum required under the allotm ent was held to
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have thereby become a complete shareholder in the com pany and liable to A 
pay further calls in respect o f  the shares. (See James L.J., a t page 661, Mellish 
L.J., a t page 663). The fact that registration o f his shares did not take place 
until some time after he had made paym ent was not referred to  in the judg ­
ments.

Dalton Time Lock Co. v. Dalton (1892) 66 LT 704 was another case ®
under s 25 o f  the Com panies Act 1867 arising on liquidation. It decided that 
the date o f registration o f  a com pany was the date when shares were issued to 
a person who had subscribed to  the m em orandum  o f association. On that 
date he was put completely in possession o f his shares.

r
Mosely v. Koffyfontein Mines Ltd. [1911] 1 Ch 73 concerned a dispute 

between the shareholders and the directors o f a com pany as to the construc­
tion o f two o f the articles which provided for the creation and issue o f shares, 
ordinary and preference. The two articles m ade no reference to  allotment. 
Cozens-Hardy M .R ., at page 80, after referring to  the fact that the directors 
had power to create new shares but not to issue them, went on to point out _
that the issue o f shares was something quite distinct from allotm ent. Farwell 
L.J. appeared to think that the word “allotm ent” occurred in the two articles 
as well as the words “creation” and “issue” and he then, at page 84, referred 
to  the three steps with regard to  new capital, namely, creation first, followed 
by issue and, finally, allotm ent. Farwell L.J. was thereby negativing any 
requirement o f registration as a necessary com ponent o f  issue since no regis- p 
tration could take place until the identity o f  the allottees was known.

In Oswald Tillotson Ltd. v. Commissioners o f  Inland Revenue [1933] 1 KB 
134, a new com pany formed to take over the assets o f a com pany in liquida­
tion sent a letter o f allotm ent to three persons who were shareholders in the 
old com pany, which letter contained on its back a form  o f renunciation. Two p 
o f  these shareholders executed partial renunciations with the result that they 
were registered as holders o f less than the num ber o f  shares provisionally 
allotted to them. It was held, contrary  to  the contention o f the com pany, that 
an allotm ent letter containing the form o f renunciation did not constitute an 
“issue o f shares” for the purpose o f  exem ption from ad valorem stam p duty 
provided in s 55( 1 )(c)(i) o f  the Finance Act 1927. Finlay J., at page 152, q
found it unnecessary to “ . . .  go into the som ewhat perplexed questions 
whether, in order to  constitute an issue, there m ust be a registration or a cer­
tificate or b o th” and instead dealt with the case on the basis that “ . . .  there 
was no issue to the old shareholders, because the old shareholders desired 
that, instead o f the issue being to  them, the issue should be to somebody 
else” . In reaching this conclusion Finlay J. was effectively saying that there pj 
had never been a binding contract between the com pany and the old share­
holders whereby the latter undertook to  take the num ber o f shares allotted by 
the letter.

In the C ourt o f Appeal Lord Flanworth M .R ., at page 155, said:

“ It is obvious that different meanings may be attribu ted  to  the word ^
‘issue’ according to  the circumstances o f  the particular case under con­
sideration; but in C larke’s Case, which went to  the C ourt o f  Appeal, it is 
quite obvious that both the Lord C hief Justice (Sir A lexander Cockburn) 
and C otton L.J. really thought o f  the word ‘issue’ as som ething distinct 
from  allotm ent, and as im porting some subsequent act whereby the title 
o f the allottee became com plete.”
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Slesser L.J. found assistance in construing the word “issue” when 
applied equally to a shareholder o r to  a com pany in s 55(6)(b) o f  the Finance 
Act 1927 which referred to  the existing com pany ceasing .. to  be the bene­
ficial owner o f the shares so issued to  it” . He continued, at page 157:

“I think there is contem plated in both  cases a continuity o f person­
ality and tha t the w ord ‘issue’ means such an issue as effectually makes 
the shareholder in the new com pany a beneficial owner and not merely a 
person with an equitable right to  call upon the com pany subsequently to 
register him as a beneficial owner, as would be the case if the mere allo t­
ment in itself, accom panied by a form  o f renunciation, were to  be the 
same as ‘issue’.”

Rom er L.J. considered that whatever the word m ight m ean in other 
collocations, it was there “equivalent to  the creation o f a registered share­
holder” .

Two points emerge from  this case, namely:

(1) that the terms o f the letter o f allotm ent were such that, until the three 
shareholders had exercised their power to  renounce or the time for exercise of 
such pow er had passed w ithout a renunciation having taken place, there 
could be no binding agreement between them and the com pany to  take the 
shares and to assume the rights and liabilities o f shareholders; and

(2) that no m eaning o f universal application is to be a ttribu ted  to the 
word “issue” .

In Central Piggery Co. Ltd. v. M cN icoll (1949) 78 C L R  594, the High 
C ourt o f A ustralia had to  consider the words “ . . .  proceed to  the issue” o f 
shares to  employees o f a com pany in the context o f the Industrial 
Conciliation and A rbitration Acts 1932-1947. The circum stances were tha t A 
and B applied for allotm ent o f shares in the com pany. Three days later the 
directors resolved to  allot to them  the num ber o f  shares applied for. A week 
later their names were entered in the register o f  shareholders and about two 
weeks thereafter they were notified o f  the allotm ents and subsequent registra­
tion. Prior to such notification they had entered the em ploym ent o f  the com ­
pany. Latham  C.J., at page 597, considered tha t “ . . .  the applicants did not 
become shareholders until notification o f  the allotm ent was received by them 
or perhaps placed in the post” . At page 598, he said: “the issue o f  the shares 
is the act which ends the transaction and ends in the issue o f the shares to  a 
specific person, an employee” . Dixon J., a t page 599, said:

“Speaking generally the word ‘issue’ used in relation to  shares 
means, where an allotm ent has taken place, tha t the shareholder is put in 
control o f the shares allotted. A step am ounts to issuing shares if it 
involves the investing o f the shareholder with com plete control over the 
shares.”

At page 600, he said:

“ In the present case it is clear that neither M cNicoll nor H urst had 
become parties to  a binding contract before 5 O ctober. There had been 
no com m unication to either o f  them  accepting their offers, and there 
could be no contract until there was an acceptance. They were no t m as­
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ters o f their shares and were in the position that they could repudiate. A 
W hen they became the servants o f  the com pany they were not sharehold­
ers. The transaction was inchoate and did not become effective until 
there was a com m unication o f the acceptance. On com m unication there 
was a culm ination o f the process and the shares were issued.”

W hat is interesting about this case is that both the C hief Justice and B 
Dixon J. considered that what was necessary to constitute an issue o f shares 
was a binding contract between the applicant and the com pany. The fact that 
registration had taken place prior to com pletion o f the contract was m en­
tioned in none o f the three judgm ents.

Finally, in Re J. N. 2 Ltd. [1978] 1 W LR 183, Brightman J., in holding C 
that a winding-up petition could be presented by an allottee o f  shares 
although his m em bership o f  the com pany was not recorded in the register of 
members, pointed out, at page 187, that the register was only prima facie  evi­
dence o f the m atters directed or authorised therein and was not even conclu­
sive evidence because o f  its liability to  be rectified.

My Lords, I have gone ra ther laboriously through these cases because it 
seems to me that there is in them nothing to  support the view that a share 
can never be issued until the allottee’s nam e has been registered. Sir 
Alexander C ockburn L .C .J.’s reference in Clarke's Case to  registration o f the 
shares and the reference by the o ther Judges to title being com pleted or being
complete m aster o f the shares were made, as were similar rem arks by Lord ^
Esher M .R. in Dalton Time Lock Co. v. Dalton , solely in relation to  a section 
o f the Com panies Act designed, at least in part, for the protection o f credi­
tors o f the com pany. Slesser L .J.’s reference in Oswald Tillotson v. 
Commissioners o f  Inland Revenue to the issue which makes the shareholder a 
beneficial owner and those o f Rom er L.J. to  a registered shareholder, were
made in the context o f  a provision which afforded relief from stam p duty ^
where shareholders in an existing com pany received shares in a transferee 
com pany during the course o f a reconstruction or am algam ation. F or this 
purpose it was im portant that the shareholders in the existing com pany 
should become shareholders in the transferee com pany with the same full 
rights as they had previously possessed.

G
As 1 have sought to show, the foregoing references in these three cases 

are explicable in the context o f the sta tu tory  provisions in which the word 
“ issue” was used. The authorities make clear that the meaning o f the word in 
one statute is not necessarily the same as that in another. W hat does, how ­
ever, emerge from the weight o f authority  is that there m ust be a completed 
contract between a com pany and an allottee o f  shares before there can be 
said to be an issue.

Just as the authorities are not conclusive as to the meaning o f  the word 
“issue”, so the textbooks to which the House was referred do not speak with 
one voice. Gower's Principles o f  Modern Company Law  5th edition, at . 
page lxxxvi, defines “issue” as “ . . .  the process by which a share or shares in 
a com pany is assigned to the first holder(s) o f  the share(s) in consideration of 
the nom inal value o f the share(s) . . .  ” . Buckley on the Companies Acts,
14th edition, at pages 147-148, suggests that the question may be 
whether the shareholder has or has not been put completely in possession o f 
his share, and this may be so, although some formal act may not have been 
com pleted” . Pennington’s Company Law, 6th edition, deals with the m atter at
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A some length, at pages 311-312, and considers the issue o f the securities 
occurs when the com pany sends a docum ent to  the subscriber indicating that 
the securities have been allotted to him and evidencing his title to them ” . 
H alsbury’s Laws o f  England, 4th edition, reissue, vol. 7(1), para 425, consid­
ers that a resolution to allot shares not necessarily the issue o f them , and the 
term  seems to  mean allotm ent followed by registration or possibly by some 

B other act, distinct from allotm ent, whereby the title o f  the allottee becomes 
com plete” . A t vol. 7(1), para 170, the same work considers that shares which 
are properly allotted are part o f the issued capital o f  a com pany just as 
shares which are registered in a person’s name. Gore-Browne on Companies, 
44th edition, at para 9.5, considers tha t an allottee becomes a shareholder 
although not a m ember o f a com pany before registration, thereby echoing the 

C views expressed by Jam es and Mellish L.JJ. in McEuen v. West London 
Wharves and Warehouses Co. The first three-m entioned textbooks m ake no 
reference to registration in the context o f  issue and Halsbury alone appears to 
consider tha t it may be relevant thereto.

q  I have already rem arked that the Com panies Act 1985 contains no defi­
nition o f  issue but there are in it a num ber o f  sections to which 
M r. G rabiner Q .C., for the Revenue, referred as bearing upon the construc­
tion o f s 299A. U nder s 22, a person becomes a mem ber o f  a com pany when 
his name is entered in the register. Section 185(1) provides that share certifi­
cates will be ready for delivery within two m onths after allotm ent and s 186 

g  provides that a share certificate shall be prima fa c ie  evidence o f the title o f  a 
m ember to  his share. The latter section clearly presupposes tha t a shareholder 
has become a m em ber by registration prior to the delivery to  him o f the cer­
tificate. These sections throw  little or no light on the meaning o f  the word.

O f more significance, however, is s 738 which provides tha t .. shares 
F are to  be taken for the purposes o f  this Act to be allotted when a person 

acquires the unconditional right to  be included in the com pany’s register o f 
members in respect o f those shares” . Such an event would not happen on the 
mere resolution by directors to allot shares in response to  an application 
therefor, but would only occur when the resolution had been notified to the 
allottee thereby conferring upon him an absolute right to  have those shares 

G  registered in his name. Therefore, allotm ent for the purposes o f the 
C om panies Act is likely to  include the two com ponents o f allotm ent by the 
directors followed by notification thereof which, M r. K entridge Q.C., for the 
banks, m aintains, together constitute issue for the purposes o f s 299A.

jj  Against the foregoing background 1 turn  to consider the provisions o f
Part VII o f the Taxes Act. A part from its occurrence in ss 289(1) and 299A, 
to which I have already referred, the word “ issued” occurs in several other 
sections but, with two exceptions to  which I shall come in a m om ent, neither 
party sought to draw  much support from these provisions. However, in rela­
tion to s 289(5) which provides tha t relief shall be given as a deduction from 

» “ . . .  to tal income for the year o f  assessment in which the shares are issued” ,
M r. K entridge subm itted tha t it would be strange indeed if a shareholder’s 
right to  relief in a year o f  assessment could be defeated by a failure on the 
part o f  the com pany to  register his holding in that year. M r. G rabiner coun­
tered this argum ent by em phasising the need for certainty o f  date when 
shares were issued which could m ore readily be ascertained by inspection of 
the register which would contain the date.
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M r. G rabiner also relied on s 311(1) which is in the following terms: A

“Shares subscribed for, issued to, held by or disposed o f for an indi­
vidual by a nominee shall be treated for the purposes o f  this C hapter as
subscribed for, issued to, held by o r disposed o f by tha t individual.”

He argued that if a share was issued when the resolution to allot was ® 
intim ated to the applicant, the reference to  “issued to ” in the subsection 
would be unnecessary inasmuch as it would have been already issued to the 
applicant before it was registered in the name o f the nominee. If this was the 
situation which the subsection contem plated, there would be some force in 
this argum ent. However, I do not consider that it is. The English o f  the sub­
section is inelegant but if the word “by” is inserted after the words “sub- C 
scribed for” where they occur, it becomes clear that the subsection 
contem plates subscription by and issue to  a nom inee which would be deemed 
to be subscription by and issue to  an individual. The words “issued to ”, 
accordingly, could have content in relation to  both argum ents but their inclu­
sion in the subsection throw s no further light upon their meaning therein or 
in any other section o f Part VII o f  the Act. D

My Lords, it may well be that, having regard to the provisions o f  s 738 
o f the Com panies Act 1985, som ething m ore than allotm ent by the directors 
followed by notification thereof to the applicant is required to constitute 
“issue” for the purposes o f  that Act. N o doubt it would be neat and tidy if F 
the word “issue” were to  be given the same m eaning in every statu te but it is 
clear from the authorities that this is not the position. The Com panies Act 
provides a code for the incorporation and m anagem ent o f com panies involv­
ing, inter alia, the relations between m embers and the com pany, members 
inter se, and the com pany and its creditors as well as such m atters as trans- 
missibility o f shares. Its detailed purposes are manifold. By contrast, the pur- p  
pose o f the business expansion scheme is relatively simple, namely, to 
encourage smaller business to  commence or expand by raising capital from 
investors who, but for the inducem ent o f  tax relief, would be unlikely to put 
money into such concerns. W hat is, therefore, im portant for the purposes of 
the scheme is that the investor should have irrevocably paid over the money 
to the com pany in question and should have acquired the rights and assumed r  
the liabilities o f a shareholder. W hen the com pany has raised the money and 
the investor is fully com m itted, expansion can take place and the purpose of 
the scheme has been achieved. Registration o f  the investor as a mem ber in no 
way furthers that purpose. It m ust be remembered that, a t least for some time 
after a particular investment, the shares in question are m ost unlikely to  be 
transmissible and, accordingly, during that period it will be o f  little conse- „  
quence to  an investor whether he has an equitable or a legal title thereto. The 
com pany is contractually bound to register him as a m em ber and thereafter 
to  deliver to him the appropriate share certificate but in the context o f  the 
business expansion scheme these m atters are purely incidental thereto. In the 
absence o f any specific provision thereanent it is difficult to see what interest 
the Revenue can have in registration. The investor has parted with his money . 
and the com pany has received it. He is thus fully com m itted to share in the 
fate o f the com pany and requires to do nothing further. W hy then should the 
Revenue have an interest in the form ality o f  registration which in no way 
affects the facial position o f either com pany or investor? It will be for him to 
establish that a share was issued in the fiscal year for which he claims relief 
and, if he can do this satisfactorily w ithout relying on registration, I can 
see no reason why he should not obtain relief. In these circumstances, I am
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A satisfied tha t the word “issued” in s 289(1) and 299A(1) did no t require the 
registration o f  shares to  which it applied. It follows tha t all the shares to 
which these appeals apply were issued before 16 M arch 1993 for the purposes 
o f s 299A(1) o f the Taxes Act. I would only add that if those responsible for 
the drafting o f the above two subsections had considered tha t registration 
was a requisite o f relief, it would have been perfectly simple to  have so pro- 

B vided. Instead, however, the initiators o f  the legislation chose a word which is
widely accepted to be capable o f  different meanings according to  its context 
and thereby suggested tha t registration was not critical.

For the foregoing reasons, I would allow the appeal.

C  Lord Slynn of Hadley:— My Lords, I have had the advantage o f reading
in draft the speeches o f my noble and learned friends Lord Tem plem an and 
Lord Jauncey o f Tullichettle. Despite the forceful opinion o f Lord Jauncey, I 
agree with Lord Tem plem an that, for the reasons he gives, these appeals 
should be dismissed. I accept that the w ord “issue” has been seen to  have dif­
ferent meanings in different contexts, though I do not find helpful the dis- 

D  tinction sought to  be draw n in argum ent between giving the words a
“ technical” meaning and a “m ercantile” meaning in the present context. In 
my view, the judgm ent o f  Sir A lexander Cockburn L.C.J. in Re Ambrose 
Lake Tin and Copper Co. (C larke’s Case) (1878) 8 C hD  635, 638, is, o f  all 
the cases to which we were referred, the m ost persuasive. Following that 
judgm ent, I do not consider that the shares in the present case were “issued” 

E on “allo tm ent”; they were not issued until registration took place. They were,
accordingly, not issued until after 15 M arch 1993.

Lord Woolf:— My Lords, I have had the advantage o f  reading in draft 
the speeches o f Lord Tem plem an and Lord Jauncey o f Tullichettle. They 
review the relevant authorities and clearly identify the reasons why it is possi- 

F ble to  reach different views as to  w hat should be the outcom e o f this appeal.
They enable me to set out my own reasons for coming to the conclusion that 
this appeal should be allowed very much m ore shortly than otherwise would 
be the case. I agree with the analysis which they contain o f the previous 
authorities. I also agree with the reasons given by Lord Jauncey for allowing 
this appeal.

Cj

F or the ten years from 5 April 1983 to  the end o f 1993, it was 
Governm ent policy that investments in qualifying companies for the purposes 
o f the business expansion scheme (BES) should be encouraged by providing 
that investors should receive tax relief on the am ount invested. However, that 
relief was not provided indiscriminately. It was hedged by statu tory  conditions 
which had to be complied with before the relief was available.

The relevant sta tu tory  provisions which set out the conditions are con­
tained in C hapter III o f the Incom e and C orporation  Taxes Act 1988 as 
amended. The m aterial sections are 289-312. The m ajority o f those sections 

, have at least one reference to shares which have been “issued” to  the tax­
payer and the date on which the shares are issued is central to the working o f 
the scheme. For example, the date is critical for determ ining whether the sub­
scription for the shares qualifies for relief (s 289(1)); w hether the shares are 
“eligible shares” (s 289(4)); the year o f  assessment for which the relief will be 
given (s 289(5) and (7)); and the year o f assessment in which the shares were 
“ issued” to the taxpayer (for the purpose o f calculating whether he has dur-
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ing that year subscribed the minimum investment o f £500 in a com pany and A 
not exceeded the m axim um  subscription o f  £40,000, in respect o f  which, relief 
can be granted in any year o f assessment) (s 290). In addition, the taxpayer in 
order to  qualify for relief needed to be resident and ordinarily resident in the 
United Kingdom  at the time the shares were issued and not a connected per­
son during a period calculated with reference to that time (ss 289(12) and 
291): B

As the date o f the issue o f shares played this central role, it was natural 
that when s 299A was added to C hapter III in order to  end the undesirable 
exploitation o f  the tax relief by the use o f  “ loan linked investm ents” , the new 
section provided that relief would not be available “ . . .  in respect o f any 
shares in a com pany issued on or after” the specified date, that is to  say C
16 M arch 1993. This was entirely consistent with the provisions o f the legisla­
tion prior to  the am endm ent. W hat is surprising is that the date o f the “issue 
o f  shares” should have been given such a central role in C hapter III, w ithout 
the Act m aking it clear what constitutes the “ issue o f shares” since it was well 
established that the m eaning o f the term  could depend on the context in 
which it was found. This had been m ade clear a t least since 1932 (by Lord D
H anw orth M .R. in Oswald Tillotson Ltd. v. Commissioners o f  Inland Revenue 
[1933] 1 KB 134, at page 155).

Having examined the variety o f sections in which the term "issue of 
shares” is used, I find nothing to indicate that the term  has any different 
meaning in one context ra ther than another in C hapter III and I, therefore, F 
conclude its meaning is the same throughout the Chapter. W hat then is this 
meaning? As to this I do not believe either the context in which the phrase is 
used or the authorities examined in the speeches o f  Lord Tem plem an and 
Lord Jauncey provide any clear guidance. All that can be said is that if the 
legislator had intended that the registration o f  the holder o f  shares was essen­
tial for their issue, it is surprising this was not m ade clear. This is particularly F
the case as the com pany has the ability to  control the date o f registration and 
in some situations it could be in the com pany’s interest to postpone registra­
tion.

Like H irst L J . in the C ourt o f Appeal, I find R attee J .’s statem ent, 
tow ards the conclusion o f  his judgm ent, in accord with w hat I would expect 
to be the intent o f  the statu te when he said the shares would be issued('):

.. on a situation having arisen in which each party  is irrevocably 
bound, on the part o f the com pany, to  com plete those formalities, and, 
on the part o f  the taxpayer, to subm it to  their com pletion.”

H
This approach is also in accord with the way in which the case was 

argued by M r. Kentridge Q.C., on behalf o f the Appellants. He subm itted 
that what is required for shares to be issued is tha t the taxpayer should have 
subscribed for the shares, tha t includes his having paid for them, that the 
shares should have been allotted to him and tha t there should have been com ­
m unication by the com pany to the taxpayer o f  its acceptance o f his applica- I
tion for shares. For the latter purposes, it m akes no difference w hether the 
shares are allotted before or after the com m unication o f  acceptance. He 
would then be beneficially entitled to the shares and could require the com ­
pany to confer upon him the full rights o f  a shareholder. I find it difficult for

( 1) Page 141 ante.
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A this situation to  exist w ithout the com pany being treated as having issued the 
shares.

M r. G rabiner Q .C., however, in accord with the views o f the m ajority o f 
the C ourt o f Appeal, contends tha t the shares cannot be regarded as being 
issued until they are registered by the com pany. M r. G rabiner cannot and 

® does not argue tha t the issue o f the shares and their registration should
always be sim ultaneous. This is because while norm ally the person who is 
registered as the ow ner o f the shares has previously agreed to  accept the 
allotm ent o f the shares, this is no t inevitably the case and M r. G rabiner 
recognises that there has to  be agreem ent to  take the shares, in addition to 
registration, before the shares can be regarded as being issued. M r. G rabiner 

C accepts that this is the situation because o f the decision o f the High C ourt o f
A ustralia in Central Piggery Co. Ltd. v. M cNicoll (1949) 78 C L R  594.

A further com plication which arises if the time o f issue is the time of, 
not p rior to, registration, is that this involves accepting that there was an 

„  error m ade with the consolidation o f the income tax legislation in the Incom e
and C orporation  Taxes Act 1988, a result to  which the Revenue very p rop­
erly draw  attention in their case. The error arises as a result o f  the term s o f 
what is now s 288(5) o f  the Taxation o f  Chargeable G ains Act 1992, the suc­
cessor to  s 64(2) o f  the Capital G ains Tax Act 1979, which provides:

“ For the purposes o f this Act, shares or debentures com prised in 
E any letter o f allotm ent or similar instrum ent shall be treated  as issued

unless the right to  the shares or debentures thereby conferred remains 
provisional until accepted and there has been no acceptance.”

U nder this provision clearly registration was not required for the shares 
to be issued. Yet when capital gains tax exem ption was extended to BES 

E shares issued after 18 M arch 1986, if the Revenue’s argum ent is correct, this
was either not appreciated by the draftsm an or by omission not catered for, 
since it could not have been intended tha t shares should be treated as issued 
for the purpose o f  one exem ption but not the other. M r. G rabiner argues 
that he can pray in aid that the capital gains tax legislation indicates that 
“issue” does not norm ally have the meaning contended for by the Appellants 

E* “ . . .  because if it did this definition (which is to substantially the same effect)
would be unnecessary” . I do not consider tha t either the error o r this point o f 
M r. G rabiner provides any real assistance. Wisely in the capital cains tax leg­
islation a precise definition is given which avoids the uncertainty which exists, 
because o f  its absence, in the case o f the BES legislation. W hat the statu tory  
definition provided for capital gains tax does, however, indicate is tha t it is 

E* perfectly practical for fiscal purposes to  have a m eaning given to  the “issue o f
shares” which does not require the shares to  be registered. This underm ines 
M r. G rab iner’s argum ent tha t the A ppellants’ in terpretation could not have 
been intended to  apply to  the BES scheme because it would prove im practi­
cal.

' While I accept that there are advantages which would follow if the date
of registration o f  the shares had been adopted as the determ inative factor for 
deciding whether a date for qualifying for BES relief had been met, I do not 
consider that those advantages are sufficiently compelling to discard w hat I 
regard as the m ore obvious in terpretation urged by M r. Kentridge. The 
advantages o f a test based on registration should not be overestim ated. As
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already indicated, in a m inority o f cases registration will pre-date the issue o f  A
the shares and the critical time will still be when the taxpayer agrees to accept 
the shares. A substantial period can elapse between the shareholder doing 
everything which he is required to  do and the shares being registered by the 
com pany. It is the shareholder who will be likely to  suffer not the com pany 
due to  non-registration, because he will lose the tax relief to which he would 
be otherwise entitled, on the Revenue’s argum ent. Yet the shareholder has no B 
direct control o f when registration takes place.

While a shareholder theoretically has rights to  inspect the register, he 
rarely does so and in the case o f  m any BES issues, the register will not be 
kept by the com pany itself but by some agent on its behalf. While it is only 
from his name being entered in the register that a shareholder becomes a G
mem ber o f the com pany and is directly entitled to  exercise all the rights o f a 
member, for practical purposes, the question o f  whether he is registered or 
not is o f no interest to the taxpayer or the Revenue, unless registration is 
essential for the shares to  be issued. If a nominee com pany is involved, as 
here, it will not even be the taxpayer’s name which appears in the register. 
Brightman J .’s words in his judgm ent in Re J. N. 2 Ltd. [1978] 1 W LR 183, at ^  
page 187, can be read to  place the Revenue’s proposition in proper prospec­
tive. He said:

“The . . .  proposition would be needlessly legalistic. The register is 
only prim a facie evidence o f the m atters directed or authorised to be 
inserted therein: see s 118. It is liable to be rectified under s 116. It is not E
even conclusive evidence until rectified . . .  every person who holds shares 
will, save in exceptional circumstances, know that they have been allot­
ted or transferred to  him. But not one shareholder in a thousand is likely 
to  pursue the register o f members or to know for certain that his name is 
entered therein.”

F
Unless, therefore, there was some compelling reason for rejecting the test 

put forward by M r. Kentridge, on behalf o f the Appellants, I would adopt his 
test in preference to that o f the Revenue. It seems to me that as a m atter of 
language it is not only legalistic but artificial to im port into the issue o f  shares 
a requirement o f registration. You would expect a person, to  whom shares 
have been issued, to be a holder o f those shares but not necessarily a member G 
o f a company. The register is not a register o f holders o f shares but o f mem­
bers o f the company. The norm al sequence o f events is that you first become a 
holder o f shares and then have your holding entered in the register and you 
then become a member. I can see no significant advantage either to  the 
Revenue or the taxpayer in making the test whether or not the name o f the 
nominal holder o f the shares appears in the register (except that the default o f H 
the Appellants in not taking the precaution o f ensuring the entries were made 
in the registers in these cases will produce a useful windfall for the Revenue).

W hatever else may be said about the previous authorities, they are cer­
tainly not conclusive. They could not be so because they deal with different 
sta tu tory  contexts and it is not in dispute tha t the context can effect the *
meaning. In view o f w hat is in the o ther speeches o f their Lordships, I, there­
fore, confine myself to  the following com m ents on the m ost relevant deci­
sions.

The case which is probably m ost helpful to  the Revenue is C larke’s Case 
(1878) 8 C hD  635. However, it is au thority  for the proposition that the term
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A “issue” in s 25 o f  the Com panies Act 1867 involves som ething m ore than the 
allotm ent o f shares. This is not contentious. In his judgm ent, on which the 
Revenue particularly rely, C ockburn L.C.J. says('):

“ . . .  I think that, inasm uch as the term  ‘issue’ is used, it m ust be 
taken as meaning som ething distinct from allotm ent, and as im porting

g that some subsequent act has been done whereby the title o f  the allottee
becomes com plete either by the holder o f  the shares receiving some cer­
tificate, or being placed on the register o f  shareholders, or by some other 
step by which the title derived from  the allotm ent may be m ade entire 
and com plete.”

q  It will be noted that the entry on the register is only one o f  three alter­
natives referred to  by the C hief Justice. Therefore, in relation to  the section 
there being considered, it cannot be said that the issue o f  the shares is being 
made dependant on registration. M r. Kentridge com pares the language o f the 
C hief Justice with the opening words o f the judgm ent o f  Jam es L.J. when he 
said:

^  “ It seems to  me quite clear tha t up to the time and at the time when
the agreement in question was registered . . .  nothing had occurred 
by virtue o f which the com pany could have said to  the shareholder, ‘You 
are bound to take shares from  m e' nor anything by virtue o f  which the 
shareholder could have said ‘I have become a shareholder in 
your com pany’.”

h
This is just what both the A ppellants and the shareholders would have 

been able to say in the present appeals when the shareholders had been 
informed o f the allotm ent.

p  The next case to  which I should refer is Oswald Tillotson Ltd. v.
Commissioners o f  Inland Revenue [1933] 1 KB 134. The distinguishing feature 
o f that case was that the letter o f  allotm ent was renounceable. As Finlay J.
said in that case, at pages 151-152:

“ I think w hat the com pany are there saying to the shareholders is 
this: ‘Y ou are entitled to  shares; do you want them or do you prefer that

G som eone else should have them; the shares are not issued yet, but you
are entitled to  have shares issued to you. Do you want them  issued to 
you?’ . . .  Now, if tha t is right it seems to  me that the answer to  the case 
must be that, if the shareholder who has a right to  have the shares issued 
to  him, or has an equitable title to the shares, says: ‘No, I will not have 
them issued to me, I w ant them  to be issued to A.B. instead,’ then there

H is no issue to the shareholder, but there is an issue to A.B. T hat seems to
me to  be the result. If that is right, it is not necessary to go into the
somewhat perplexed questions w hether, in order to constitute an issue,
there m ust be a registration or a certificate or both, w hether either is 
necessary, whether one will do w ithout the o ther or any o f  these m atters

The case went to appeal and, on appeal. Lord H anw orth M .R . m ade the 
rem ark about the different meanings o f  the word “issue” to  which I have pre­
viously m ade reference. He added in relation to Sir A lexander C ockburn’s

(>) (1878) 8 C h D  635, at page 638.
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judgm ent in C larke’s Case that the word “issue” “is som ething m ore than the A 
mere giving o f  an allotm ent letter” and .. the test has to  be applied 
whether the shares ultimately belong to some person . . .  Slesser L.J referred 
to  “issue” effectively m aking the shareholder “a beneficial ow ner” and not 
merely a person with .. an equitable right to call upon the com pany subse­
quently to register him as a beneficial ow ner” , but he was there referring to 
the “mere allotm ent in itself, accom panied by a form o f renunciation” . B 
Rom er L.J. perhaps came closest to supporting the Revenue’s argum ent when 
stating that .. whatever the word 'issue' may mean in o ther collocations, 
here it is equivalent to the creation o f a registered shareholder” . (Emphasis 
added).

The final case to  which 1 will make reference is one to which 1 have also C 
already referred. This is the decision o f the High C ourt o f  Australia 
in Central Piggery Co. Ltd. v. McNicoll. I find this case as helpful to  the 
A ppellants as it is to the Revenue. It is true that significance was attached to 
registration but not registration alone. Latham  C.J. said, a t page 397:

“ In the present case the applicants did not become shareholders d  
until notification o f the allotm ent was received by them or perhaps 
placed in the post.”

Later, he said:

“The section deals with the whole process from the initial step to the p
actual issue. The words used are “ issue to any employee” . The issue o f 
shares is the act which ends the transaction and ends in the issue of 
shares to a specific person . . .  the act o f  issuing involves a set o f p ro­
ceedings which results in the employee becoming a shareholder.”

Rich and Dixon JJ. agreed with this approach. However, Rich J. did say p  
(at page 598); “ the word 'issue’ is one which has not any very definite legal 
im port with reference to  shares” and Dixon J. (at page 600) m ade the follow­
ing revealing comment:

“There has been no com m unication to either o f them accepting their 
offers, and there could be no contract until there was acceptance. They 
were not m asters o f their shares and were in the position that they could ^
repudiate. W hen they became the servants o f  the com pany they were not 
shareholders. The transaction was inchoate and did not become effective 
until there was com m unication o f the acceptance. On com m unication 
there was a culm ination o f  the process and the shares were issued.”

II
The emphasis in this passage on acceptance I find helpful since it is con- 

sistent with the determ ining question being, is the investor beneficially enti­
tled to the shares? For this to  be the position, there m ust in the present 
context be in existence a binding contract which makes him the beneficial 
owner. If there has been no acceptance, there is no contract.

In that case, the registration preceded the contract. In the present cases *
the contract preceded registration. In both sets o f circumstances, in deciding 
whether or not there has been an issue o f shares, it seems to me that registra­
tion is not conclusive. Merely if there has been registration, in the m ajority of 
cases that will mean that there has also been an issue o f the shares which are 
entered in the register. However, if there is a binding contract, a delay in reg­
istration does not prevent there being an issue o f shares.
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A I conclude with w hat I regard as being a general point which is not w ith­
out im portance. The dispute here is as to  the steps which have to  be taken by 
the deadline if the taxpayer is to  avoid losing an existing tax relief. If 
Parliam ent has not m ade it clear that any particular step has to be taken 
before that deadline, the courts should be slow to require that step to  be 
taken, in order to avoid unfairness.

B
I would, accordingly, allow these appeals and grant appropriate declara­

tion.

Lord Lloyd of Berwick:— My Lords, in a case in which four Judges have 
taken one view o f the m eaning o f  a single word, and an equal num ber of 

C Judges have taken another view, it would be presum ptuous to  say tha t I have 
found the solution easy. Nevertheless, I have no doub t that, for the reasons 
given by Dillon L.J. in the C ourt o f Appeal, the question m ust be answered 
in favour o f the Crown. I would indeed have been content to  adopt Dillon 
L .J.’s judgm ent as my own. But out o f  deference to  those who have taken a 
different view, I should state my reasons briefly.

A lthough “issue” may bear a different meaning in different contexts, 
“ issued” in s 299A m ust bear the same meaning as it does in o ther places in 
C hapter III o f Part VII o f the Income and C orporation  Taxes Act 1988. 
Sometimes the w ord is used on its own, as in s 289(1 )(b)(i) and (d)(i). 
Sometimes it is used in conjunction with the preposition “to ” , as in the 

^  phrase “issued to him ” in s 289(1 )(a), (b) and (c), o r “issued to . . .  a nom i­
nee”, in s 311. Clearly, the word m eans the same whether it appears with or 
w ithout the preposition.

It is said that “ issue” is not a term  o f art, and that the word m ust be 
given its mercantile meaning. I agree. But the m eaning m ust be appropriate 
to the context, and the context here is tha t o f  com pany law.

A llotm ent is defined in s 738 o f the C om panies Act 1985. Shares are 
taken to  have been allotted “ . . .  when a person acquires the unconditional 
right to  be included in the com pany’s register o f members in respect o f  those 

„  shares” . If Parliam ent had intended relief under C hapter III to depend on the
date when the taxpayer makes his investment, and if time under s 289 was 
intended to  run from that date, one would have expected to  find allotm ent, 
rather than issue as the terminus a quo. But Parliam ent has chosen the date o f 
issue. M r. Kentridge, for the taxpayer, accepts that the issue o f shares to  a 
shareholder involves som ething m ore than their allotm ent. The question is 

pj what that som ething m ore is.

R attee J. held that the additional factor required for the shares to  have 
been issued to  the taxpayer is that the taxpayer should have become irrevoca­
bly bound to accept registration as a mem ber o f  the com pany. H irst L.J. 
took the same view in his dissenting judgm ent in the C ourt o f Appeal. I do 

, not share that view. To my mind, the phrase “ issued to him ” in s 289 implies
“ . . .  som ething em anating from the com pany”, some conduct or activity on 
the part o f the com pany, or some step taken on the com pany's behalf, rather 
than the incurring o f a contractual obligation on the part o f the taxpayer. 
There are three possible steps from which to choose. The first is the com m u­
nication by the com pany to  the taxpayer that the application for shares has 
been accepted. The second is the entry o f  the taxpayer’s nam e on the register.
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The third is the issue o f  the share certificate. O f these the obvious choice is A 
registration.

It is said that entry on the register is a mere formality. I do not agree.
It is the culm ination o f the process which starts with the issue o f  the prospec­
tus. It m arks the m om ent at which the taxpayer becomes a m em ber o f  the g 
company: see s 22(2) o f  the Act o f  1985. It is the step which completes the 
taxpayer’s legal title to  the shares. U ntil then, he has no m ore than a right to 
be included on the register.

But even if entry on the register were a mere form ality, I would not 
regard tha t as a strong point in the taxpayer's favour. For registration has ^  
this advantage over other possible options, that the date o f registration must 
itself appear on the register: see s 352(2)(b) o f  the Act. N o doubt it would be 
possible to ascertain by investigation in each case the date on which the tax­
payer became irrevocably bound to subm it to the form ality o f having his 
name entered on the register. But the register itself is a public docum ent, 
open to inspection by all. It provides a simple and certain answer to  the ques- ^  
tion when the shares were issued. These are good reasons why the date o f  reg­
istration should have been the option adopted by Parliam ent.

Finally, it is said that if Parliam ent had intended the date o f registration 
to be the critical date, it would have been simple enough to  say so. This is E 
true so far as s 299A is concerned. But it is not so true o f the m any other 
places where “ issued”’ and “issued to him ” occur in C hapter III. In any event 
“ issue” is not synonymous with entry on the register. It means the whole p ro ­
cess starting with the prospectus and culm inating with the entry on the regis­
ter. Only then is the issue o f  the shares complete.

F

There was some discussion during argum ent that the taxpayer might suf­
fer hardship as a result o f  being locked into an investment w ithout being able 
to  control the date o f  registration. I do not a ttach  much im portance to this. 
T rue it is that, by foregoing the loan, he would lose the im m ediate profit to 
which Lord Tem plem an has draw n attention in his speech. But he would still q  
be entitled to tax relief under s 289.

As for the authorities, In Re Ambrose Lake Tin & Copper Co. (C larke's 
Case) (1878) 8 C hD  635 and Oswald Tillotson Ltd. v. Commissioners o f  Inland 
Revenue [1933] 1 KB 134 provide strong support for the C row n’s case. 1 
would add to  the passages cited by Lord Tem plem an, the judgm ent o f Jam es H 
L.J. in the form er case, and that o f  Rom er L.J. in the latter. I can find no th ­
ing in the authorities which points in favour o f the taxpayer.

As for the textbooks, the choice lies between Pennington’s Company Law ,
6th ed., page 311 and H alsbury’s Laws o f  England, 4th ed., vol. 7(1), para 425, [
edited by W alton J. and approved by him at first instance in Agricultural 
Mortgage Co. Ltd. v. Inland Revenue Commissioners [1978] Ch 72, 82. I prefer 
the latter, and would regard the passage in Pennington as erroneous.

For the reasons which I have stated, and those stated m ore fully by Lord 
Tem plem an, I too would dismiss this appeal.
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Appeals dismissed.

[Solicitors:— Messrs. Lovell W hite D urran t; Solicitor o f Inland Revenue.]


