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Information Commissioner’s Office

Freedom of Information Act 2000 (FOIA)

Decision notice

Date: 18 March 2015
Public Authority: Cabinet Office
Address: 70 Whitehall
London
SW1A 2AS

Decision (including any steps ordered)

1. The complainant has requested information about the Public Duty Costs
Allowance. The Cabinet Office wrote to advise that further time was
required to consider the balance of the public interest test in relation to
the application of section 35(1)(a). By the date of this notice the Cabinet
Office had yet to provide a substantive response to this request. The
Information Commissioner’s decision is that the Cabinet Office breached
section 17(3) of the FOIA in that it has failed to provide a response to
the request within a reasonable timescale.

2. The Commissioner requires the Cabinet Office to take the following steps
to ensure compliance with the legislation:

e Provide the complainant with a substantive response to the request
for information. In the event that the Cabinet Office decides to
withhold any information then the complainant should be provided
with a refusal notice giving a full explanation as to why the
information is not being disclosed, including details of any public
interest considerations.

3. The public authority must take these steps within 35 calendar days of
the date of this decision notice. Failure to comply may result in the
Commissioner making written certification of this fact to the High Court
pursuant to section 54 of the Act and may be dealt with as a contempt
of court.
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Request and response

4. On 31 October 2014, the complainant wrote to the Cabinet Office and
requested information in the following terms:

“Please provide me with an electronic copy guidance, policy notes, and
procedures to guide staff in the payment of claims made to former
Prime Ministers under the Public Duty Costs Allowance. This should
include but not be limited to information on precisely what costs are
eligible to be reimbursed, time limits for the fulfilment of claims and
the nature of proof necessary.”

5. The Cabinet Office wrote to the complainant on 4 November 2014
acknowledging the request then wrote again on 27 November 2014
advising that it was considering the application of the exemption at
section 35(1)(a). It stated that in accordance with section 10(3) it would
not be complying with the request within the time limit as further time
was needed to consider where the balance of the public interest lay. The
Cabinet Office indicated that it hoped to have a response with the
complainant by 29 December 2014. Three further prompts from the
complainant sent to the Cabinet Office on 26 December 2014, 1 January
2015 and 23 January 2015 have failed to elicit any response. To date, a
substantive response to the request has not been issued.

Scope of the case

6. The complainant contacted the Commissioner on 29 December 2014 to
complain about the way his request for information had been handled.
He specifically asked the Commissioner to order the Cabinet Office to
respond.

7. The Commissioner wrote to the Cabinet Office on 6 January 2015 asking
for a response to be issued within 10 working days. To date no response
has been issued.

8. The scope of the case is therefore to determine whether the Cabinet
Office has complied with its obligations under the FOIA.
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Reasons for decision

Sectionl - General right of access
9. Section 1(1) of FOIA states that:
1(1) Any person making a request to a public authority is entitled -

(a) to be informed in writing by the public authority whether it holds
information of the description specified in the request, and
(b) if that is the case, to have that information communicated to him.

Section 8 —Request for information
10. Section 8(1) of FOIA states:

8(1) In this Act any reference to a “"request for information” is a
reference to such a request which -

(a) is in writing,

(b) states the name of the applicant and an address for
correspondence, and

(c) describes the information requested.

11. The Commissioner considers that the request in question fulfilled these
criteria, and therefore constituted a valid request for recorded
information under the FOIA.

Section 10(1) — Time for compliance

12. Section 10(1) of the FOIA states that a public authority must comply
with section 1(1) promptly and in any event not later than the twentieth
working day following the date of receipt.

13. Section 10(3) states:

“If, and to the extent that-
(a) Section 1(1)(a) would not apply if the condition in section 2(1)(b)
[consideration of the public interest test] were satisfied, or

(b) section 1(1)(b) would not apply if the condition in section 2(2)(b)
[consideration of the public interest test] were satisfied, the
public authority need not comply with section 1(1)(a) or (b) until
such time as is reasonable in the circumstances,; but this
subsection does not affect the time by which any notice under
section 17(1) [provision of refusal notice] must be given.
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Section 17 - Refusal of a request
14. Section 17(1) -(3) states

“(1) A public authority which, in relation to any request for
information, is to any extent relying on a claim that any provision of Part
II relating to the duty to confirm or deny is relevant to the request or on
a claim that information is exempt information must,

within the time for complying with section 1(1), give the applicant a
notice which—

(a) states that fact,

(b) specifies the exemption in question, and

(c) states (if that would not otherwise be apparent) why the exemption
applies.

(2)Where—

(a) in relation to any request for information, a public authority is, as
respects any information, relying on a claim—

(i) that any provision of Part II which relates to the duty to confirm or
deny and is not specified in section 2(3) is relevant to the request, or
(ii)that the information is exempt information only by virtue of a
provision not specified in section 2(3), and

(b) at the time when the notice under subsection (1) is given to the
applicant, the public authority (or, in a case falling within section 66(3)
or (4), the responsible authority) has not yet reached a decision as to
the application of subsection (1)(b) or (2)(b) of section 2, the notice
under subsection (1) must indicate that no decision as to the application
of that provision has yet been reached and must contain an estimate of
the date by which the authority expects that such a decision will have
been reached.

(3) A public authority which, in relation to any request for information, is
to any extent relying on a claim that subsection (1)(b) or (2)(b) of
section 2 applies must, either in the notice under subsection (1) or in a
separate notice given within such time as is reasonable in the
circumstances, state the reasons for claiming—

(a) that, in all the circumstances of the case, the public interest in
maintaining the exclusion of the duty to confirm or deny outweighs the
public interest in disclosing whether the authority holds the information,
or
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(b) that, in all the circumstances of the case, the public interest in
maintaining the exemption outweighs the public interest in disclosing
the information.”

In this case, the practical consequence of the above is that the Cabinet
Office, by virtue of section 10(3), could extend the 20 working day limit
up to a ‘reasonable’ time where it required more time to consider
whether or not the balance of the public interest lay in maintaining the
exemption at section 35(1)(a).

The FOIA does not define what might constitute a ‘reasonable’ extension
of time in such circumstances. However, in the Commissioner’s view, a
public authority should take no more than an additional 20 working days
to consider the public interest, meaning that the total time spent dealing
with the request should not exceed 40 working days.

Once a final decision has been reached, the public authority must either
disclose the information to the requester or issue a second refusal notice
explaining why it has found the public interest to favour maintaining the
exemption.

In this case, the Cabinet Office wrote to the complainant within the
statutory timescale, to advise that it held information relevant to the
request. In the same letter, it stated that the information was exempt
under section 35(1)(a) but that it needed further time to consider
whether the balance of public interest lay in favour of maintaining the
exemption or not.

In the Commissioner’s view, as set out above, a public authority can
take up to a further 20 working days to consider the balance of public
interest in such cases. The Commissioner considers this to be a period
that is reasonable in most circumstances such that it accords with the
requirements of section 10(3).

The Commissioner accepts that exceptional circumstances may prevail
in a very limited number of cases whereby it may be reasonable to take
longer than the further 20 working days to consider the balance of
public interest. However, even if exceptional circumstances prevailed in
this case (and the Commissioner has received no arguments from the
Cabinet Office to suggest that this is the case), the Commissioner’s
position is that no public authority should still be deliberating about the
balance of the public interest test after more than four months of the
request being made.

From the information provided to the Commissioner it is evident that the
Cabinet Office did not respond to the complainant within the statutory
timeframe in respect of this request.
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22. The Commissioner’s decision is that the Cabinet Office did not deal with
the request for information in accordance with the FOIA. It contravened
the requirements of section 17(3) when it failed to respond in full to the
request within a reasonable timescale. As it has still not responded to
the request, the Cabinet Office is now formally required by the
Commissioner to respond to the request of 31 October 2014.
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Right of appeal

23. Either party has the right to appeal against this decision notice to the
First-tier Tribunal (Information Rights). Information about the appeals
process may be obtained from:

First-tier Tribunal (Information Rights)
GRC & GRP Tribunals,

PO Box 9300,

LEICESTER,

LE1 8DJ

Tel: 0300 123 4504
Fax: 0870 739 5836

Email: GRC@hmcts.gsi.gov.uk
Website: www.justice.gov.uk/tribunals/general-requlatory-chamber

24. If you wish to appeal against a decision notice, you can obtain
information on how to appeal along with the relevant forms from the
Information Tribunal website.

25. Any Notice of Appeal should be served on the Tribunal within 28
(calendar) days of the date on which this decision notice is sent.

Alexander Ganotis

Group Manager

Information Commissioner’s Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF
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