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TRADE MARKSACT 1994

INTHE MATTER OF Application No. 2257677
by Easybroker International Limited
toregister aseriesof TradeMarksin Classes 9, 16, 36, 38 and 41

and

INTHE MATTER OF OPPOSITION Thereto under No. 80443
by Easygroup IP Licensing Limited

Background

1. On 11 January 2001 Easybroker International Limited applied to register
EASYBROKER.CO.UK and EASYBROKER.COM asa seriesof two marksin respect of:

Class9:

Computer oftware; data and ingructional materialsrecorded optically, e ectronically or
magnetically; publicationsin electronic form supplied on-line from databases or from the
Internet; all for useinthefield of global brokerage and trading.

Class 16:

Printed matter and marketing materials, al for useinthe field of global brokerage and
trading.

Class 36:

Financial servicesinthefield of global brokerage and trading; sock brokerage services,
portfolio management; employee stock plan administration services, advisory,
consultancy and information servicesrelating to the foregoing, and to investment finance;
provison of the aforesaid services online from a computer network or viathe Internet or
extranets.

Class 38:

Telecommuni cations, provison of accessto the Internet; providing on-line electronic
bulletin board services, electronic transmisson of data and messages,

tel ecommuni cati ons access services, provison of on-line linksto news, financial
information, bus nessinformation, current eventsand reference materials,

telecommuni cation of information (including web pages), computer software and any
other data; electronic mail services, providing tel ecommunications connectionsto the
Internet or databases, advisory, consultancy and information servicesrelating to the
foregoing, including the provison of such serviceson-line from a computer network or
viathe Internet or extranet; all for useinthe field of global brokerage and trading.

2



Class41:

Providing on-line chat roomsall for useinthefield of global brokerage and trading.

The application is numbered 2257677.

2. On5 December 2001 easyGroup IP Licensing Limited filed notice of opposition. They say
they are the proprietors by assgnment of the various marksbrief details of which appear in
Annex A to thisdecison.

3. Companiesin the Group are said to have made continuous use in the UK of the following

marks:

EASYJET/easyJet - for paper goods, travel servicesand trangportation services
snce 1995;

easyKiosk - for paper goods, the provision of food and drink and
catering services snce around 1999;

easyTech - for aircraft maintenance services snce around 1999;

easyTrak - for trangportation services snce around 1999;

easyRentacar - for vehicle rental servicessnce around 1999;

easyMoney and easyBank - for financial services,

easyJet Services - for paper goods and trangportation services since around
2000;
easyEverything - for catering services, Internet services and leasng access

time to a computer database snce around 1999;

easyJet.com& logo - for free e-mail servicessnce around 2000;
easy.com
easyValue - for on-line price comparator services snce 2000.

Objectionistaken asfollows.

(i)

under Section 5(2)(b) on the basis of the following satement of particulars:

“The trade mark EASY BROKER.CO.UK EASY BROKER.COM applied for
under No. 2257677 and advertised in Journal No. 6395,15666 so closely

resembl esthe opponent’ strade marksreferred to above, which contain the prefix
easy, that it islikely to deceive or cause confuson. The Classes9, 16, 36, 38 and
41 goods and servicesin regpect of which the trade mark isapplied for are
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identical or amilar to all the Class9, 16, 18, 29, 30, 32, 33, 35, 36, 38, 39, 41 and
42 goods and services covered by the opponent’strade marks EASY JET,
easyJet.com & logo, easyEverything (stylised), easycard, EASY TRAIN,
EASYTRAK, EASYWEB, EASYEXTRAS, easyrentacar, EASY, EASYKIOSK,
easyJet Services, EASYBUS, EASY TRAIN, easyJet tour, easyPay, easyMoney,
easyTech, easyJet ramp, easyLife, easyKiosk, easydotcom, EASY CLICKIT,
easyServices, easyRamp, EASYVALUE, EASYHOTEL, EASYODDS, easy
(stylised), EASYJET GIFTS, easyVaue.com & logo, easyJet.comthe web’s
favourite airline, easy.com, EASY CAFE, EASYEVERY THING, EASYPAY and
easyJet. the Web’ s Favourite Airlineg”

(i) under Section 5(3) on the bas s of the following satement of particulars

“To the extent that any of the goods and services of the opponent’ searlier
registrations and applications are consdered dissmilar goods and services
to those covered by application No. 2257677, regigration of the Trade
Mark also offendsthe provision of Section 5(3) because there are earlier
trade marksin relation to which this Section applies. Inthisrespect, the
earlier trade marks EASY JET/easyJet, easyRentacar/EASY RENTACAR,
EASY EVERY THING/easyEverything of the opponent have areputation
in the UK and use of the later mark EASY BROKER.CO.UK
EASYBROKER.COM on any of the services covered by the application
without due cause, would take unfair advantage, or be detrimental to the
digtinctive character and repute of the earlier trade marks.”

(ili)  under Section 5(4)(a) on the bassof the following satement of particulars.

“Regidration of the Trade Mark EASY BROKER.CO.UK
EASYBROKER.COM isaso contrary to Section 5(4)(a) on the bas sthat
use could be prevented by virtue of arule of law, namely, the law of
passng off, protecting trade marks used in the course of trade. By virtue
of the extensve use of the trade marks easyKiosk, easyMoney, easyBank,
easyEverything, easyJet, easyRentacar and the many other trade marks of
the opponent which have the prefix easy inrelation to food, drink, travel
services, paper goods, Internet café services, Internet services, on-line
price comparator services, financial services, catering services, and
trangportation services, snce the datesreferred to above, the opponent has
acquired a sgnificant reputation and goodwill in the aforesaid trade marks
and use by the applicant of the trade mark EASY BROKER.CO.UK
EASYBROKER.COM would congtitute a misrepresentation asto the
origin of the serviceswhich would damage such goodwill.”

4. The applicantsfiled a counterstatement denying each of the above grounds. A number of
other points are made which can be briefly summarised asfollows:

- the applicants note that not all the marksrelied on by the opponentsare intheir
name and many are gill applications,



- further, particularisation isrequested of the date of first use and extent of use of
EASYMONEY and EASYBANK;

- it isnoted that a number of the opponents marks have a particular get-up or
gylisation including colour claimswhich must be taken into account;

- reference ismade to the case of EasyJet Airline Co Ltd v Tim Dainty (19
February 2001 Ch-Div);

- the claimsasto identity or smilarity of goods and servicesrequiresfurther
particularisation;

- the opponentsare to put to proof regarding their use and reputation.

There are other observations which amount to submissonswhich | note but need not record at
this point.

5. Both sdesask for an award of costsintheir favour.

6. Both sdesfiled evidence. The matter came to be heard on 23 May when the applicantswere
represented by Mr S Thorley of Her Majesty’s Counsel ingructed by Baker & McKenzie and the
opponents by Mr P Roberts of Counsel ingructed by Page White & Farrer.

Opponents’ evidence

7. The opponentsfiled awitness satement by James Rothnie, Director of Corporate Affairsfor
easyJet Airline and itsrelated companies.

8. He saysthat easyJet Airline waslaunched in November 1995 as an operator of low cost
scheduled airline services. | do not think there can be any doubt that since that time easyJet has
acquired a congderable reputation in relation to such services. | do not, therefore, propose to
summarise the extensive material supplied by Mr Rothnie in support of thisclaim. Suffice to say
that an NOP poll carried out in April 2000 produced arecognition rate of over 80 per cent. The
bus ness principlesthat characterise the services are described by Mr Rothnie aslow cog,
amplicity and accessbility. They are attributeswhich he says, extend to the other ‘easy’

busi nesses.

9. In August 1998 it was announced that car rental serviceswould be provided under the trade
mark easyRentacar with extensive publicity from May 1999 onwards. It issaid to betheworld's
firg Internet only car rental company. easyRentacar has since been re-branded as easyCar.
Unaudited estimates of turnover are £2 million for revenue between February 2000 and the end
of September 2000. Within itsfirg month of trading over 40,000 rental daysin bookingswere
taken and there are said to have been around 65,000 viststo itswebste between May and
December 1999, before it began trading in February 2000.

10. In 1999 achain of Internet cafes was|aunched by the founder of easyJet airline across
Europe beginning with a500 seat branch in London. The busnesswas carried out under the
brand name easyEverything. Mr Rothnie saysthere are currently (hiswitness satement isdated
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30 May 2002) five shopsin London with othersin Edinburgh, Glasgow, Manchester along with
other European citiesand New York. Vigtor figuresare given for the period between April
2000 and July 2001 spanning the material date but are not broken down by country. Turnover in
the UK inthe period June to 31 September 1999 under the mark easyEverything was £392,000
and turnover between June 1999 and June 2001 was £23.6 million. The websterelating to
easyEverything received 10 million vistsin the year to 15 May 2000. easyEverythingis
currently being re-branded as easyl nternetcafe.

11. Mr Rothnie saysthat easyGroup (UK) Limited isthe investment vehicle for the group of
companies and acts as an incubator for Internet sart-up ‘easy’ busnessesin new fields. These
include anew on-line financial servicescompany called easyMoney, easy.com which provides e-
mail services, and an Internet portal under the trade mark easyValue whichisan Internet price
comparator allowing consumersto find the cheapest bargainsfor all types of goods and services.

12. Exhibited at JR1 isa selection of referencesin the pressto ‘easy’ trade marks since August
1999 including easyMoney and easyBank. Documents46-53inJR1 are early referencesto these
activities. Not all the subsequent press cuttings come from the period before the material date. |
note that some of the banking/financial servicesactivitiesare fill referred to asbeing in the
planning stage in pressreferencesfrom mid to late 2000. Mr Rothnie suggeststhat asaresult of
these pressreferences“a sgnificant proportion of the general public would have been aware at
the date of the opposed application of the activities of easyGroup in relation to financial services,
easyGroup hasacquired areputation in relation to easyMoney for such services, and the public
would associate “ easy” trade marksin thisfield with easyGroup. | would add that since the
newspapers indicated uncertainty asto the precise “easy” trade mark that would be used and the
precise company with which we would work with [sic], thisincreasesthe likelihood of confusion
with other “easy” marksin thisfield, even when such marks are combined with house marks.”

13. Further print-outsfrom websites of easyJet Airline and related companies are exhibited at
JR2 including print-outsrelating to financial services. | note that one of these containsa
reference to “ easyMoney.com launcheswith a credit card that can be dynamically personalised”.
It isdated 21 August 2001.

14. Mr Rothnie continues by saying that particular care hasbeen taken to ensure that all the
‘easy’ busnessescan deliver low cost servicesand use the same ‘easy’ brand identity. Thusin
the case of easyMoney some £492,000 was spent to this effect between November 1999 and
August 2000 before launch. Recognition of the ‘easy’ prefix isreflected in press coverage,
examples of which are given at JR3 including referencesto easy car hire, easy Group umbrella,
easy doesit etc. Examplesof the various methods of advertising the various‘easy’ servicesare
shown at Exhibit JR5. The exhibit islargely if not exclusvely devoted to the airline, car rental
and internet café bus nesses.

15. Intotal by the end of the year 2000 easyJet Airline Company Ltd issaid to have spent over
£40 million on advertisng or promoting its bus nesswith the bulk of that amount, £30 million,
being spent inthe UK. The easyEverything and easyRentacar bus nesses have been promoted in
the same manner with around £2.6 million spent in the UK between October 1999 and August
2000 in relation to easyEverything and over £500,000 spent on promotion in relation to
easyRentacar in London alone by the end of 2000, including £312,610 spent on outdoor
promotions, £173,418 on pressand £79,733 on radio.
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16. In addition to the above there has been sgnificant press coverage of the services of easyJet
Airline Company Ltd and related companies (Exhibit JR6).

17. Mr Rothnie saysthat easyJet and itsrelated compani es undertake a vigorous campaign to
protect the ‘easy’ brand and to prevent unauthorised use. He then providesadetailed
comparison of the applied for marks and goods/services againgt the marks and goods/services
relied on by the opponents broken down into two categories (Classes 16 and 36 and then Classes
9, 38 and 41). He makesfurther submissonsregarding the applied for seriesof marks and notes
in particular that ‘broker’ isdefined in the Oxford English Dictionary asanoun meaning an
agent buying and selling for others, middleman, sockbroker etc. He concludesthat ‘broker’ is
descriptive and commonly used in relation to financial servicesin particular and the other goods
and services applied for. He exhibits (JR7) an extract from the applicants website to show that
they offer a brokerage service.

18. Inresponseto the applicants comment in their counterstatement regarding ownership of the
trade marksrelied on by the opponents Mr Rothnie exhibits details (JR8) from the UK and
Community Trade Mark Office webstes along with assgnment documentation. The remainder
of Mr Rothnie switness satement is a detail ed regponse to pointsraised in the applicants
countersatement. It largely conssts of submissons. | take these pointsinto account and will
deal with them as necessary in my decison.

Applicants evidence
19. The applicantsfiled two witness satementsby SavvasLiassand Y asmine Hashim.

20. Mr LiagsisChief Executive Officer and founder of the applicant company. He firgly sets
out the higtory of the company which had itsoriginsin aretail brokeragein Cyprusformedin
February 1999. The decison was made to migrate the busnessto London to achieve Financial
Services Authority (FSA) accreditation.

21. The nature of the busnessisdescribed in the following terms.

“Using the gate of the art technology and software together with financial and investment
expertise, the applicant soent several years devel oping a global equity trading system.
Thishasevolved into a unique sysem offering, el ectronic equity trading in over 70
markets worldwide through private networks, the I nternet, telephonesand fax. The
products and services offered by the Applicant are aimed at ingitutional houses, fund
managers, private banking ingitutions and smaller medium szed stockbrokers.”

and

“Although a considerable investment has gone into devel oping the EASY BROKER
trading system, the applicant remains a brokerage services company not a technol ogy
company. Its“electronicretail access’ (ERA) serviceisaimed at the smaller medium
s zed brokerages and independent financial advisorsand can be accessed viatel ephone
and the Internet. In addition to providing an electronic order routing syssemto over 70
markets, it containsa set of busnessand market analysi stoolsto enable smaller sock
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brokersto offer abroader serviceto their client base. The applicant’s “electronic order
network” (EON) serviceisan ingitutional brokerage service for fund managers, original
non-member brokers, proprietary brokers, private banksand central dealing desksand is
accessed through private networks such asBLOOMBERG and SUNGUARD
Transactional Network. Both these productsand services, ERA and EON, are provided
under the umbrella’/house mark EASY BROKER.”

22. Mr Liadssaysthat the name EASY BROKER was chosen to allude to how easy it isto trade
in stocks on-line and gain accessto equity marketsworldwide from a single account. At thetime
the name was selected he was aware of easyJet but consdered that the latter was smply an
airline and travel company. Asthe opponentsdo not allege bad faith in the choice of name | do
not need to say any more about thisaspect of hisevidence.

23. Reference ismadeto a number of other trade mark applicationsin the UK and other
juridictions. One of them, UK No. 2257663, for the mark EASY BROKER.COM EASIER
THAN Y OU THINK waswithdrawn after it wasrealised that it was deemed to be aretail phrase
whereas EASY BROKER isnot aimed at theretail market. Thisalso followed opposition by the
current opponents.

24. Mr Liadgsdescribesin some detail the process of obtaining FSA authorisation. Thisisof
marginal, if any, relevance to these proceedings save to note that the FSA hasthe power to
require aname changeif it consdersthat the chosen one would be mideading or inappropriate.
No issue wasraised inrelation to the name EASYBROKER. The on-linetrading service was
launched inthe UK on 12 March 2002. Mr Liassemphas sesthat the applicants trading
servicesare aimed at ingtitutions and small/medium sized brokeragesrather than the general
public. Any approachesfromindividuals are handled through the individual’ sbroker. He
contrasts thiswith services provided by easyJet companieswhich are aimed at the general public.
Exhibits SL1-12 are supplied in support of the pointsmadein Mr Liads witness satement.

25. A second witness statement has been filed in support of the applicants case by Y asmine
Hashimwho isa Trade Marks Associate at Baker & McKenzie, their professional advisorsin
this matter.

26. Shefirgly dealswiththe earlier trade marksrelied on by the opponents and notesthat a
sgnificant number are gill applicationsrather than regigrations, that EASY BANK marks are not
in the name of the opponents and that there are third party registrations/applications
incorporating this element and having earlier filing dates. A number of other marks are said not
to be in the name of the opponents. | comment in passing that there isno requirement in the UK
law that an opponent must be the proprietor of the earlier trade marksrelied on.

27. She goeson to comment on the use made by the opponents of their marks. In particular she
suggeststhat the evidence only dealswith use of EASYJET, EASYRENTACAR,
EASYEVERYTHING and EASYMONEY. Inrelationto the latter she notesthat use did not
commence until after the material date in these proceedings and then only in respect of an on-line
credit card product.



28. Inrelation to the word/element ‘easy’ she suggeststhat it isa common word of the English
language in which the opponents cannot claim amonopoly. A body of exhibitsisprovided to
demongtrate how prevalent use of the word isasfollows:

YH8 - aprint out of UK and CTM applicationsand regigrations. Of the 48 listed
16 have ‘easy’ asafirg or prefix element;

YH9 - aliging of over 1700 company namesthat include ‘easy’ asa prefix;

YH10 - aBT phone disc print out showing some 460 entriesfor companiesand

businessesin the UK having ‘easy’ asafirs element or prefix;

YH11land 12 - 106 active webstes, identified usng a Google search, that use ‘easy’ as
thefirs element of their domain name. 13 relate to financia services,

YH13 - print outs of five companiesthat have applied for or obtained approval
fromthe FSA that have ‘easy’ asa prefix to the company name. Thelist
includesthe applicants themsel ves, a company thought to be connected
with the opponents and three other entitiesviz Easy Mortgages, Easy2
Trade Direct Limited and Easylife Protection Ltd;

YH14 - aprint out of extractsfromthe webste www.easyhypocrite.com, athird
party Ste set up to advise and promote the awareness of bus nesses that
use or may plan to use the name ‘easy’ as part of their trading or domain
name. Some 200 entitiesare listed including sx in the financial services
field. Also contained inthis Exhibit isa WIPO decison easyGroup (UK)
Ltd & Othersv Easymaterial.com Limited (Case D 2000-0711). Ms
Hashim saysthat in this case due to the existence of so many ‘easy’
prefixed domain names and corporate namesin the UK, the WIPO panel
was not persuaded, that easyGroup had a monopoly in ‘easy’ domain
names.

29. Therearein addition submissionsbearing on smilarity of the marks and goods/services
which I will not record but will bear in mind.

30. MsHashimgoeson to offer submissonsand evidence bearing on the objections under
Sections 5(3) and 5(4)(a). Again| do not proposeto record thismaterial in detail some of which
refers back to and draws on previoudy mentioned exhibits. | should, however, record the
following:

“Any referencesin pressarticlesto the business of the opponent or itsrelated companies
at the material times always contain areference back to EASY JET and/or its Chairman
SteliosHaji-loannou. In particular, all the pressarticlesin Exhibit JR3 of the opponent’s
Evidence contain such references. Furthermore all the active web stes of the opponent

or itsrelated companies contain a clear indication on their respective home pagesthat the
web gteislinked to EASYJET. In particular thereisasatement on the webste
www.easygroup.co.uk that states” Welcome to the easyGroup website. Thisisthe vehicle
created by Selios, the founder of EasyJet”. Similar satementsare contained on all the
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other webstes of the opponent or itsrelated companies, EASY CAR.COM,
EASYVALUE.COM, EASYMONEY.COM, EASYJET.COM. It isfurther noted that
the get-up of all of the opponent’sand related company businessesisin adiginctive
orange and white livery, mainly which congsts of plain white | ettering againg a bright
orange background. Another common feature of the opponent’ s get-up in the marksis
that the word “ EASY” isused in combination with another word that describesthe
service to create one new word where the entire combined word isgenerally used in
lowercase, other than the firgt letter of the second word whichisin upper case. Colour
print-outs of easyGroup’ swebstesare attached at Exhibit YH17.”

31. MsHashimdrawsthe conclusion that the opponents have no reputationin the EASY prefix
alone without any orange and white get-up or at least not in relation to financial services. This
view issupported by reference to a passage from the easyJet Airline v Dainty casereferred to in
the counterstatement.

Opponents’ evidencein reply

32. Mr Rothnie hasfiled a second witness satement. Most of hiswitness satement isby way of
submissions on the applicants evidence. The main pointsto emerge (in general terms) are:

- the applicants activitiesabroad or after the filing date of their application arein
principleirrelevant as are domain name registrationsand FSA approval of the
applicants name;

- there isfurther explanation of the position on assgnment of marksto the
opponents. The effect hasbeen to vest ownership of the various marksin
easyGroup who then license companieswithin the Group to use the marks.
Changes of proprietor details of a number of registrations have sill to be
completed;

- in principle the opponents pending applications have the capacity to be earlier
trade marksand must be consdered;

- acopy of BBC v Talbot Motor Company, [1981] FSR 228 isexhibited in support
of the propodtion that substantial pre-launch publicity can be sufficient to found a
reputation (thisisin the context of the mark easyMoney);

- it would be open to the applicantsto use their mark in acolour scheme smilar to
that employed by the opponents,

- the database i nformation supplied by the applicants showing various uses of
‘easy’ particularly asaprefix isof uncertain relevance and accuracy and does not
mean that the subject mark will not be confused with the opponents marks,

- notwithstanding the regtrictions applied to the specification of the application the
goods and services ill fall within the terms of the opponents specifications

33. That completesmy review of the evidence to the extent | consder it necessary at thisstage.
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TheLaw

34. Thisaction hasbeen brought under Sections5(2)(b), 5(3) and 5(4)(a) of the Act. These read
asfollows

“5.-(2) A trade mark shall not be registered if because -

@ itisidentical with an earlier trade mark and isto be registered for goods or
servicessmilar to those for which the earlier trade mark isprotected, or

(b itissmilar to an earlier trade mark and isto be registered for goods or
servicesidentical with or smilar to those for which the earlier trade mark
isprotected,

there exigsalikelihood of confuson on the part of the public, which includesthe
likelihood of association with the earlier trade mark.

(3) A trade mark which -
@ isidentical with or amilar to an earlier trade mark, and

(b isto be regigtered for goods or serviceswhich are not smilar to those for
which the earlier trade mark is protected,

shall not be registered if, or to the extent that, the earlier trade mark hasareputationin
the United Kingdom (or, in the case of a Community trade mark, in the European
Community) and the use of the later mark without due cause would take unfair advantage
of, or be detrimental to, the digtinctive character or the repute of the earlier trade mark.

(4) A trade mark shall not beregigtered if, or to the extent that, itsuse in the United
Kingdomisliable to be prevented -

@ by virtue of any rule of law (in particular, the law of passng off)
protecting an unregistered trade mark or other sign used in the course of
trade, or

(b by virtue of an earlier right other than those referred to in subsections (1)
to (3) or paragraph (a) above, in particular by virtue of the law of
copyright, design right or registered designs.

A person thusentitled to prevent the use of atrade mark isreferred to inthisAct asthe
proprietor of an“earlier right” inrelation to the trade mark.”

35. Thefirg two grounds require the opponentsto be the proprietorsof earlier trade marks. In
thisrespect Section 6(1)(a) and 6(2) are also relevant:

“6.-(1) InthisAct an"earlier trade mark" means-
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@

(b)
(©)

aregigered trade mark, international trade mark (UK) or Community
trade mark which hasa date of application for regigtration earlier than that
of the trade mark in quegtion, taking account (where appropriate) of the
prioritiesclaimed in respect of the trade marks,

(2) ReferencesinthisAct to an earlier trade mark include atrade mark in respect of
which an application for regigration has been made and which, if registered, would be an
earlier trade mark by virtue of subsection (1)(a) or (b), subject to itsbeing so registered.”

36. | will take the objectionsin order.

SECTION 5(2)

37. Indetermining the matter under thishead it iscommon ground that | should take into
account the guidance provided by the European Court of Jugtice (ECJ) in Sabel BV v. Puma AG
[1998] E.T.M.R.1, Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc [1999] E.T.M.R. 1,
Lloyd Schuhfabrik Meyer & Co GmbH v. Klijsen Handel B.V. [2000] F.S.R. 77 and Marca Mode
CVv. Adidas AG [2000] E.T.M.R. 723.

It isclear from these cases that:

@

(b)

(©)

(d)

the likelihood of confusion must be appreciated globally, taking account
of all relevant factors, Sabel BV v Puma AG, page 224;

the matter must be judged through the eyes of the average consumer of the
goodg/servicesin question; Sabel BV v. Puma AG, page 224, who is
deemed to be reasonably well informed and reasonably circumspect and
observant - but who rarely hasthe chance to make direct comparisons
between marks and must instead rely upon the imperfect picture of them
he has kept in hismind; Lloyd Schuhfabrik Meyer & Co. GmbH v. Klijsen
Handel B.V. page 84;

the average consumer normally perceives a mark asawhole and does not
proceed to analyse itsvarious details, Sabel BV v. Puma AG, page 224,

the visual, aural and conceptual smilarities of the marks must therefore be
assessed by reference to the overall impressions created by the marks
bearing in mind their digtinctive and dominant components, Sabel BV v.
Puma AG, page 224,

12



(e alesser degree of amilarity between the marks may be offset by a greater
degree of amilarity between the goods, and vice versa; Canon Kabushiki
Kaisha v. Metro-Goldwyn-Mayer Inc, page 132;

)] thereisagreater likelihood of confuson where the earlier trade mark has
ahighly digtinctive character, either per se or because of the use that has
been made of it; Sabel BV v. Puma AG, page 224;

(9 mere association, in the sense that the later mark bringsthe earlier mark to
mind, isnot sufficient for the purposes of Section 5(2); Sabel BV v. Puma
AG, page 224,

(h) further, the reputation of a mark does not give grounds for presuming a
likelihood of confusion smply because of alikelihood of associationin
the gtrict sense; Marca Mode CV v. Adidas AG, paragraph 41;

0] but if the association between the marks causes the public to wrongly
believe that the respective goods come from the same or economically
linked undertakings, there isalikelihood of confuson within the meaning
of the section; Canon Kabushiki Kaisha v. Metro-Goldwyn-Mayer Inc,

paragraph 29.

38. For the purposes of the hearing the opponents placed reliance on sx marks asfollows.

MARK No. Status Date
EASYMONEY 1731223 (CTM) Pending 29 June 2000
easyVaue 1857705 (CTM) Regigered 18 September 2000
EASY 1699792 (CTM) Pending 9 June 2000
EASYJET 1232909 (CTM) Regigered 1 July 1999
EASYEVERYTHING 1590561 (CTM) Pending 4 April 2000
easy.com 2247942 (UK) Pending 6 October 2000

(but with apriority date of 6 April 2000)
| infer that the opponents consder these marks offer them their best chance of success.

39. Full detailsof these particular regigtrations and applicationsare contained in Annex B to this
decison. All either are or have the capacity to be earlier trade marks. The pending markswill
only achieve that gatusif and to the extent that they eventually achieve regigtration (Section

6(2)).

40. | anrequired to consder each of the opponents marksin turn.

A number of issuesthat arise are of general application. | have structured the following part of
the decison so asto deal firstly with those issuesthat call for general comment or are common to

each of the individual comparisonsfollowed by the opponents specific claims. The issuesdealt
with are asfollows.
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0] general observationson digtinctive character;

(i) the effect of third party adoption/use of the EASY prefix;
(iii)  diginctive character of the applied for mark;

(iv)  observationson the average consumer;

(v) application of Section 5(2)(b) having regard to the opponents individual marks
covering:

- digtinctive character
- smilarity of goods/services
- smilarity of marks
- likelihood of confusion;
(vi)  theopponents family of marksclaim.
() Distinctive character — general

41. The podtion of the applied for mark must be consdered againgt each of the earlier trade
marks. That in turn involves an assessment of the digtinctive character — inherent and/or
acquired — of the various marks. | will deal with Counsels submissonsin relation to individual
marksbelow. Underpinning all these submissonsare the parties differing viewson the merits
or demeritsof the element EASY. ThusMr Roberts position wasthat the digtinctive and
dominant component of the application isthe word EASY; that BROKER issmply descriptive
of the goods and services, that .CO.UK and .COM are non-digtinctive domain name indicators,
and thus EASY isthe only element performing atrade mark function. Conggtent with that
approach he submitted that EASY was al S0 the distinctive and dominant element of hisclients
marks— self-evidently so in the case of EASY and easy.com but also in the case of the other
marksrelied on.

42. Mr Thorley, not surprisngly, took the contrary position that EASY isdescriptive in nature;
the additional features of the respective marks cannot be ignored; the word BROKER would not
be dropped from hisclients mark; marks must be compared aswholes, and care must be taken
in circumstances where colour and presentation of the words play a part in use and consumer
perception of the opponents marks.

43. The outcome of thisoppostion turnscritically on how the digtinctive character of the
parties marksisviewed. For reasonswhich | will endeavour to explainin dealing with the
individual trade marksrelied on by the opponents| do not find thisa straightforward matter to
resolve for the following main reasons.

- the opponents marksare not of uniform digtinctive character. By any sandard,
for ingance, EASY JET islikely to be more diginctive than EASY solus,
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- that postionisfurther complicated by the varying degrees of use shown;

- all the specificationsare multi-class oneswith the result that marks which may be
descriptive or allusve in one Classmay be lessso (or not at all) in other Classes,

- the effect of third party adoption/use of EASY prefixed marks must be taken into
account if and to the extent that it islikely to influence consumer perception of
the digtinctive character of thiselement of the regpective marks.

(i) The effect of third party adoption/use of EASY
44. The applicants evidence seeksto show just how prevalent use of the word EASY has

become. The material relied on isdescribed by MsY ashim and set out in ExhibitsYH8 to YH14
assummarised above. Mr Robertswascritical of thisevidence for the following main reasons.

it includes gate of the register material (Trade Marks or Companies House);
- it does not indicate whether the marks or company names have been used;

- the webdte printswere produced well after the material date and are
uninformative asto date, scale or manner of use;

- anumber of the sitessuggest that they are small-scal e enterprises and may even
be US rather than UK sites.

45. These criticiamsare not without force. Mr Thorley did not place heavy reliance on this part
of hisclient’sevidence in his skeleton argument and oral submissons. But he did suggest that
evidence after the date is acceptabl e to show propensty for use (in thiscase of EASY) and hence
that the public would readily comprehend use of EASY in the context of atrading name or style
to indicate smplicity.

46. It isof some interest that the Companies House listingsand BT phone disc evidence (YH9
and 10) show that such alarge number of companies or traders have adopted EASY prefixed
names— 1700 and 460 respectively. Even discounting the large number of dissolved or
liquidated companiesin YH9 oneisgtill left with a substantial number.

47. Furthermoreit seemshighly unlikely that none of these has ever traded. The website
material at YH11 hasalso been criticised as having been produced after the relevant date. |
accept that that isso but | note that many of the individual Stes contain references suggestive of
an established trade. Thus easynet shows press rel eases dating back to 2000, easy-dial.com
refersto a 15 August 2000 launch, EasyCover.com (aninsurer) refersto being established in
1995 and there are numerous copyright referencesfrom dateswell before 2001. There are,
therefore, some contrary indicationsto weigh in the balance againg the opponents criticisms.
Neverthelesswithout further and better particulars about the extent of use | am reluctant to draw
firm conclusions asto consumer exposure to such names and marks. The most that canbe said is
that, taken collectively, it showsawidespread desre on the part of tradersin alarge number of
product/service areasto adopt EASY prefixed names. Given the nature of the word and the
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advent of the Internet asan alternative and easer way of doing businessthat ishardly a
surprisng Sate of affairs.

(i)  Distinctive character of the applied for mark

48. Thedigtinctive character of each of the marksrelied on by the opponentsisdealt with below.
It will be convenient at thispoint to set out my viewson the applied for seriesof marksasa
preliminary step to determining below whether they capture the digtinctive character of all or any
of the opponents marks.

49. Thetwo marksof the seriesare made up of three elements conjoined, that isthe words
EASY, BROKER and the domain name indicator .co.uk and .COM. Mr Roberts view wasto
the effect that the word EASY isthe only component which is performing any trade mark
function and mug, therefore, be regarded asthe digtinctive and dominant component. | do not
accept that view of the matter. Each of the elementsisrelatively weak, EASY for the obvious
reason that it indicates smplicity, BROKER because it refersto the applicants specialism of
offering brokerage services and the domai n name indicators because they indicate an I nternet
based trading style. BROKER isdgrictly the person or afirmthat offersthe goods and services
concerned (brokerage) but that isscarcely likely to confer asgnificant additional digtinctive
character. The mark isthusarelatively weak one where no single element sands out and the
whol e conveys a message, as many trade marks do, about the nature of the underlying goods and
services, in thiscase combined also with an indication of the mode of trade.

(iv)  Theaverage consumer

50. The average consumer isdeemed to have the qualities set out in the Lloyd Schuhfabrik case.
The applicants evidence stressesthat their core servicesare aimed at professonal intermediaries
inthe financial servicesfield. Any approachesfromindividualsare routed to that individual’s
broker. Their specification of goods and services has been limited to atrading area (global
brokerage and trading) but not a particular cusomer profile. It would thus be within the
boundaries of normal and fair use to offer their goods and servicesto private individual s not
withganding their current activitiesand intentions. Theoretically at least that placesthe parties
in the same marketplace, with both offering or being able to offer their goods and servicesto the
public at large. Inthe case of the applied for servicesit isreasonable to assume that customers
will be reasonably well informed and will exercise some care and attention in brokerage matters
given the nature and importance of such issues.

(v) Application of Section 5(2)(b)

51. With the above general observationsand findingsin mind | go on to consder the opponents
case based on their individual marks.

EASYMONEY —No. 1731223
52. Thismark isparticularly relied on by the opponents. It has been applied for by the

opponentsin regpect of Classes of goods and serviceswhich overlap directly with those of the
applicationin auit. Inparticular it placesthe opponentsin the financial servicesfield.
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53. The mark condggsof agraightforward adjective/noun combination. They are presented in
conjoined form but the conjoining does nothing to conceal or obscure the congtituent elements.
There isnothing inherently unusual about the words or the combination in which they appear. In
fact the phrase appearsin Collins English Dictionary as meaning:

“1. money made with little effort ... 2. Commerce. money that can be borrowed at a
low interedt rate.”

54. Without prejudice to whatever arguments the opponents may wish to advance separately in
relation to issues of regisrability (I emphadse that that issue isnot before me), it must be
consdered a somewhat weak mark inrelation to financial servicesand goods and services
closely related thereto. It may be rather more digtinctive inrelation to many of the other goods
and services encompassed withinthe CTM application. Where that isthe case the digtinctive
character islikely to reside in the combination but with full weight being given to the element
MONEY.

55. The opponents have not claimed use of the mark EASYMONEY prior to the materia date.
Exhibit YH6 to MsHashin' switness satement suggeststhat use did not commence until August
2001 and then only inrelationto a credit card service. Neverthel essthe opponents say that
EASYMONEY hasbeen extensvely invested in and promoted for over ayear prior to itslaunch.
It issaid that £492,000 was spent between November 1999 and August 2000. Whether any of
thisexpenditure in preparation for alaunch made any impact on the public has not been made
clear. Of potentially more valueisthe selection of presscuttingsat Exhibit JR1 to Mr Rothnie’s
witness gatement. The opponents can point to referencesin a selection of newspapersincluding
nationalssuch as The Mirror, The Times, The Guardian etc. Mog of the referencesare
contained in articles dealing with other of Mr Haji-1oannou’ s busi nesses though a few |ead with
the EASYMONEY story. Otherscontain only fleeting reference to EASYMONEY. The
venture isvarioudy reported asinvolving ‘ credit cards, loans, mortgage dealsand a range of
financial services, ‘onlinefinancial services, ‘an onlinebank’, ‘personal loans. A few of the
early references suggest that the names EASY MONEY or EASY BANK were being consdered.

56. | have great difficulty in accepting that the collective force of thismaterial, involving afew
dozen pressarticlesover aperiod of ayear, waslikely to have made a discernible impact on
potential consumers. It may well be that afew people registered the fact that

easyGroup/Mr Haji-loannou had plansto operate in the financial servicesfield but sporadic
references, which in some respects overstated what would eventually be offered, seem unlikely
to have produced the effect claimed. The evidence certainly failsto elevate the digtinctive
character of the mark to the sort of household name status envisaged in the DUONEBS case

BL O/048/01.

57. In summary the merits of the mark rest on itsinherent qualities and the conclusons| have
reached above.

58. No particular issuesarise in relation to the respective goods and services. Thereisadirect
overlap of Classes. Within these Classesthe applicants goodsand services are application-
specific versons of the general terminology employed in the opponents specifications. Thus,
for ingance, computer software for use inthe field of global brokerage and trading must be
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consdered a sub-set of the opponents general term computer software. |, therefore, take the
view that for the mogt part identical goods and services are involved.

59. Turning to the marksthemselves and applying the Sabel v Puma teststhere isa measure of
gmilarity arisng from the presence of the word EASY asthefirs of the conjoined elements that
make up the marks. Although it hasbeen said that the eye isnot always an accurate recorder of
detail and allowance must be made for imperfect recollection, in my view, it isinconceivable
that consumerswill fail to give full weight to the other elementsin the marks. The overall visual
effect of the marksismarkedly different. The sameisalso true from the perspective of aural
appreciation of the marks. In his skeleton argument Mr Roberts suggested that “from the
perspective of conceptual smilarity Easybroker has not suggested that there isany distinction
between the concept of EASY BROKER and, say, the concept of the marksEASY MONEY,,
EASYVALUE or EASY”. | do not follow the logic of that line of argument. Leaving asde the
fact that the applicants marksare not EASY BROKER solus but also convey the idea of domain
names, | can see no conceptual smilarity save that BROKER and MONEY may be said to
associate both marks with financial matters generally. But they do not represent interchangeable
ideasand are in fact quite different in meaning. Inmy view, therefore, thereisalow level of
amilarity between the marksbased on their structure and content. To raisethe level of amilarity
to any higher level would require me to accord the common element EASY amuch greater
sgnificance than | feel ableto giveit. The character of the marks does not resde in that element
alone.

60. On aglobal appreciation of the matter | see no likelihood of direct confuson between the
marks. But that isnot fatal to the opponents case if the association between the marks causes
the public to wrongly believe that the respective goods and services (which could be identical)
came from the same or economically linked undertakings (Canon v MGM above). The
opponents postionislikely to be at itsstrongest in relation to Class 36 serviceswhere the
respective marks allude to financial matters. But neither mark isparticularly srong and it isan
area of trade where consumers can reasonably be expected to be discerning and careful intheir
choice of services. Evenif consumers saw sufficient in the structure/presentation and content of
the applied for marksto bring to mind the opponents mark (and that much isuncertain) | do not
consder any such association would result in alikelihood of confuson asto trade origin.

easyValue — No. 1857705

61. It issuggested on behalf of the opponentsthat EASY isthe digtinctive and dominant element
because VALUE alludesto the fact that busness carried on under the mark isthat of providing
online consumer price comparators. If VALUE isalusivein that respect it isno more so than
EASY is(servicesthat alow an easy comparison to be made). |, therefore, differ fromthe
opponentsin my view of the mark. The character of the mark resdesin the unusual
juxtaposition of words, easy being a somewhat unexpected adjective to find associated with the
word value (in the sense that one might talk about fair value or good value but not usually easy
value). |, therefore, think that the mark hasareasonable degree of digtinctive character across a
broad range of goods and services arising from the combination of elements.

62. Theinformation on use of this mark (from November 2000 only) isthin and isextremely
unlikely to have affected my view of the inherent qualities of the mark asat 11 January 2001.
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63. The podtioninrelation to comparison of goodsand servicesis somewhat different to the
previousmark. Classes9, 16 and 38 contain identical goods and serviceson the bass of the
principle that the general includesthe specific. The applicants Class 36 services have no
immediate counterpart in No. 1857705. | note that the latter hastravellers chequesin Class 16
but no submi ss ons have been made suggesting that such items clash with the restricted nature of
the applicants Class 36 specification.

64. In comparing the marks much the same considerationsapply in relation to visual and aural
consgderationsasEASYMONEY . Both parties marks are made up of common dictionary
words. Conceptually easyValue isnot aknown or readily understood expression (such as
EASYMONEY) but reliesin part on a somewhat unusual collocation of wordsto create a
digtinctive identity but one which may not easly yield a specific meaning. The sameisnot true
of the applied for series of markswhich contain an overt reference to the nature of the underlying
bus ness namely an Internet based brokerage service.

65. | find no likelihood of confuson, direct or indirect, even in those Classeswhere identical
goods and services may be involved.

EASY - No. 1699792

66. Thisis, of course, gill a pending application so again my views on the mark are without
prejudiceto any issues that arise asto itsregistrability. It ispresented here asan unused mark. It
isa common dictionary word the meaning of whichisreadily comprehended. It would seemto
be apt to describe abroad range of goodsand services. If it iscapable of achieving regigtration |
would take the view that it can only have avery low level of diginctiveness.

67. Onthe bassof the current specification of thisasyet pending mark it isapparent that
identical goods and servicesare for the mogt part invol ved.

68. It isbeyond dispute that the applied for series of marks contain the whole of the opponents
pending CTM application. But that isnot to say that they capture the digtinctiveness of the
opponents earlier trade mark (see 10 Royal Berkshire Polo Club [2001] RPC 32). In the context
of the goods and services applied for the public would readily recognise that the applied for
markswere making a statement about the nature of the goods and servicesinvolved and their
means of delivery. They would be highly unlikely to focus on the common element to the
exclusion of the other matter in the marks. The single point of visual and aural smilarity would
be overridden by the quite different perceptions created in the minds of consumers by the totality
of the applicants marks. Theresultisagainthat | do not consder thereisalikelihood that a
mistaken belief will arise that the opponents are making themsel vesrespons ble for the
applicants goods and services.

EASYJET - No. 1232909

69. Thisisthe foundation brand of the Group. Mr Thorley accepted that there had been
widespread use of easyJet inrelation to low cos airline services but added the rider that the
digtinctive character of the mark resulted from a combination of featureswhich included the use
of lower case/upper case letters(that iswith the Jin upper case) and the orange and white livery.
The positionin thisrespect isnot entirely clear asnot all the exhibits before me arein colour.
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However, enough are to suggest that thereissome forcein Mr Thorley’ssubmisson. That raises
the question asto whether the use shown congtitutes normal and fair use of the mark as
regisered.

70. The opponents evidence in the form of promotional advertising (particularly the webste
material at JR2 and the pressetc. advertisng at JR5) hasnot been filed in colour. There are,
however, sufficient referencesto easyJet in the body of the material to suggest that the public
will have been educated to see that word alone asa badge of origin. There are also scattered
referencesto other variant forms of the word, thus, for ingtance, EasyJet in the pressreports at
JR1 and EASY JET in JR6. But | amleft with the clear impression that the form of the mark that
isgenerally used iseasyJet. It might be said that sarting the word with alower case e but
placing an upper case letter at the gart of the second element resultsin the presence of afeature
which makesthe totality perceptibly different fromthe plain block capital forminwhichit has
beenregigered. Onthe other hand given that amark registered in plain block capitalsisusually
understood to encompass use in other forms| have, not without hesitation, come to the view that
| should take the opponents use into account in determining the digtinctive character of the
mark. If I amwrongin that view and the presentational aspects of the marksin use are held to
make amaterial difference to the mark inthe forminwhichit isregistered (that isto say beyond
normal and fair use of the registered mark) then the consequenceswould be that distinctive
character acquired through use would not be a factor for Section 5(2)(b) purposesand could only
be brought into the reckoning in congdering the opponents case under Section 5(4)(a).

71. The pointisnot inmy view of critical importance in the circumstances of thiscase as

EASY JET isamark which can claim to have a reasonabl e degree of digtinctive character.
Degpite itsapparently allusve nature the mark defiesrational analyss. Strictly it isthe
asociated travel services based on the principles of smplicity, low cost and access bility that the
opponents have sought to make ‘easy’ not the planeitself. The concept embodied inthe mark
capturesthe spirit of the opponents operation but it does so in aclever and novel way. Given
also the opponents high profile asone of the firg of the ‘no frills airlinesand the level of use
snce 1995 | have little doubt that EASY JET isagood and strong mark considered in the context
of the core airline servicesin Class 39. Theregisration relied on by the opponents coversa
large number of other Classes. Although thereislittle, if any, evidence of useinrelation to other
goods and servicesit isreasonable to suppose that the mark hasa highly digtinctive (inherent)
character for the balance of the specification where the element JET ismore likely to be
digtinctive and to make an even greater contribution to the overall character of the mark.

72. Thereisagain alarge measure of overlap intermsof goodsand services. Identical goods
and services appear in the applicants Classes9, 16 and 38 specifications. Other Class 38
servicesmay not be identical but arelikely to besmilar. | note that the opponents registration
doesnot cover Class36. Thelatter arelikely to be dissmilar services.

73. | do not need to repeat pointsalready madein relation to the opponents other marks about
the visual and aural appreciation of the respective marks. | have already indicated how and why,
| think, EASY JET functionsasa strong trade mark. | accept that the average consumer does not
try to dissect marksto see how they work but | do not think that preventsthe consumer
subliminally appreciating that markswork at varying degrees of complexity. Having regard to
the Sabel v Puma criterial am again of the view that there isno likelihood of confuson asto
trade origin.

20



EASYEVERYTHING - No. 1590561

74. Againthisapplication hasyet to progressto regisration. The digtinctive character of the
mark seemsto meto resde in the bringing together of two very common words, one an adjective
the other a pronoun, into an unusual whole, which carriesno obviousor readily identifiable
meaning. | regard it as having reasonably strong credential staken from the point of view of its
inherent characterigtics.

75. The mark hasaso been used since June 1999 inrelation to Internet café services. There was
aquantum leap in turnover during the period June 1999 to June 2001. How much of thiswas
attributabl e to the period before the relevant date isnot clear. Exhibit JR5 suggeststhat by
January 2001 the opponents had opened I nternet cafés at variouslocationsin central London,
Manchester and Edinburgh (from May 2000). Even allowing for some wider reputation asa
result of vistorsto such areas| am unable to conclude that the opponents enjoyed a widespread
reputation under the mark at the material date and certainly not such asmight elevate the
digtinctive character of the mark beyond itsinherent qualities.

76. The pecification of No. 1590561 issmilar to a number of the marks already conddered and
much the same consderations apply. Inlarge measure identical goods are involved.

77. Againthevisual and aural smilaritiesbetween the respective marksislimited to the first
element. Conceptually EASY EVERY THING hasno defined or discernible meaning and, as
noted above, dependsin part on the unusual conjoining of an adjective and pronoun asakey part
of itsdiginctive character. Incontrast the marksapplied for clearly allude to the nature of the
underlying goods and services and the means of delivery of those goodsand services. 1n short
the applied for marks do not capture the digtinctive character of the opponents mark and | can
see no likelihood of confusion.

easy.com - No. 2247942

78. The characterigicsof thismark are quite different from EASY solus. It would clearly be
recognised as a domain name and taken asindicating ease of access, smplicity of use or some
related idea. It issaid to have been used for free e-mail services*“snce around 2000” though the
evidence isdlent asto the extent of any use. Inrelation to Internet servicesthemselvesit seems
to me that the mark can at best be said to have only a modest claimto a digtinctive character.
The sameistrueto the extent that other goods and services within the applied for specification
may be the subject of Internet ordering or be I nternet based.

79. Thereisagain a condderable overlap between the goods and services of the application and
the opponents pending application. Inlarge measure identical goodsare involved.

80. Inthe opponents favour here the applied for marks have a number of featuresin common
with the opponents (pending) mark easy.com. Specifically, the second mark in the applied for
series sharesthe elementseasy and .com. Thereisalso the conjoining of the elements of the
marks but in the context of website addressesthat isthe normal form of presentation so it can
scarcely be said to make a sgnificant contribution to overall digtinctive character. Againg this,
the applied for marks are much longer and it isinconceivabl e that the element BROKER will be
missed or ignored during the course of visual or aural appreciation of the marks. Conceptually,
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in common with all the other marks, the marksallude to smplicity or ease of operation.
easy.com makes no reference to a specific area of trade, the EASY BROKER marks clearly do.
It isthe name BROKER which givesthe mark context asit were and islikely to act asa
reference point within the totality of the marks.

81. Onaglobal appreciation of the matter having regard to the net effect of the smilaritiesand
differencesin the marks| am unpersuaded that confusion asto trade origin can be considered
likely. | believe that would be the case even if the opponents were to operate in the same

bus ness area asthe applicants (asthey would be entitled to do within the current scope of their
gpecification) given the characterigtics of the average consumer and the care taken in thisarea of
trade.

(vi) Family of marks

82. In addition to their case based on individual trade marksthe opponents have placed reliance
on aclaimto have afamily of marksin relation to abroad range of on-line ‘e-tailored’” consumer
services. Specifically, Mr Robertsreferred to their reputationin financial services
(EASYMONEY), price comparator services (easyValue), airline services (EASY JET), car rental
services (easyRentacar), and the provision of accessto the Internet (EASY EVERY THING). All
the above marks are contained in Annex B save for easyRentacar. The opponents have UK and
CTM applications and regidrationsfor this(or closely smilar marks) under Nos. 1261502
(CTM), 1360981 (CTM) and 2212473 covering hire and rental of motor vehicles.

83. The concept of afamily of marksisnot a new one and can be found in Beck Koller &
Company (England) Limited’s application, a case under the preceding law reported in [1947]
RPC 76 (seein particular page 83). The applicability of the family of marks principle under the
current Act was consdered in The Infamous Nut Co Ltd' s Trade Marks, [2003] RPC 7 where
Professor Annand, stting asthe Appointed Person, commented asfollows:

“It isimpermissble for s5(2)(b) collectively to group together several earlier trade
marksin the proprietorship of the opponent.

Section 5(2)(b) speaks of registration being refused on the bassof an earlier trade mark
(asdefined by s.6). Thuswhere the opponent relieson proprietorship of more than one
earlier trade mark, the regigrability of the applicant’s mark must be considered agai nst
each of the opponent’s earlier trade marks separately (ENER-CAP Trade Mark [1999]
R.P.C. 362).

In some circumstances, it may be possible for the opponent to argue that an element in
the earlier trade mark has achieved enhanced digtinctivenessin the eyes of the public
because it iscommonto a*“family of marks’ in the proprietorship and use of the
opponent (AMOR, Decigon no. 189/1999 of the Opposition Divison, OHIM O.J. 2/2000,
p.235). However, that has not been shown by the evidence to exist in the present
opposition and cannot, as contended by Mr Walters on behalf of the opponent, be
presumed from the state of the register in Classes 29 and 31.”

Further guidance can be found in Torremar Trade Mark [2003] RPC 4:

“At thispoint it isnecessary to observe that markswhich converge upon a particular
mode or element of expresson may or may not be found upon due consderation to be
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diginctively smilar. The postion variesaccording to the propendty of the particular
mode or element of expresson to be perceived, inthe context of the marksasawhole, as
origin specific (see, for example, Wagamama Ltd v City Centre Restaurants Plc [1995]
F.S.R. 713) or origin neutral (see, for example The European Ltd v The Economist
Newspaper Ltd [1998] F.S.R. 283).

Therelevant propendty may, on established principles, beinherent or acquired through
use. Thisleavesroom for evidence demondrating that the mode or element of expresson
in question has an established sgnificance which the average consumer would take to
have been carried through to the marksinissue.

The view that the established significance isorigin specific may be supported by
evidence directed to the way in which the mode or element of express on has been used
asthe bassfor a“family” of diginctively smilar marks. Duonebs Trade Mark January 2,
2001 SRIS O/048/01 (Mr Simon Thorley Q.C.); The Infamous Nut Company Ltd's
Application September 17, 2001 SRIS O/411/01 (Professor Ruth Annand); Lifesource
International Inc.’s Application; Opposition of Novartis Nutrition AG [2001] E.T.M.R.
106, p.1227 (Oppogtion Division, OHIM). The view that the established sgnificanceis
origin neutral may be supported by evidence directed to the way in which the mode or
element of express on has been used by tradersand consumers more generally.

In neither case can the proposgtion in contention be substantiated s mply by evidence of
entriesin the register of trade marks: entriesin the register do not in themselves affect the
way in which marks are perceived and remembered.”

84. Itisthusaprerequidtein establishing afamily of marksthat the claimant demonstrates use.
It isonly by use of markswith a common element that the public may come to attach
sgnificance to that element. | should put on record at thispoint that, whilst Mr Thorley dealt
with the opponents claim at the hearing, he reserved the right to take a contrary view of the
family of marksprinciple in ahigher court if necessary.

85. So far asuse of the opponents marks is concerned thereisno dispute that EASY JET has
been used inrelation to airline servicesfrom 1995. EASYEVERY THING hasbeenused in
relation to internet cafésfrom June 1999 but with alimited number of openingsin the UK
(London, Edinburgh and Manchegter). easyRentacar has been used from about April 2000 in
relation to car rental servicesagain with alimited number of openings. The pressreleasesin JR2
suggest that rental locationsin London, Glasgow, Manchester and Birmingham were opened by
August 2000. Mr Rothnie also mentions Liverpool but | am not clear when that location was
opened.

86. The other claimsto use (notably EASY MONEY and easyValue) seemto meto fail onthe
evidence or to lack substantiation sufficient to establish that they had made an impact on the
public by the relevant date. The opponents caseis, therefore, alimited one based on the
circumstances set out above.

87. The scope and effect of a claimto afamily of marks seemsto me to be dependent on a
number of factorsincluding particularly:

- the number of marksin the family;
- the strength of the element that formsthe basisof the clamand ....
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- ..... theimpact of that element within the totality of the marksin whichit isused;
- the nature and extent of use;

- the range of goods and servicesin respect of which use has been shown including
any connection that may exist between those goods and services,

- whether the mode or element of expression on which the family isbased isone
which may be used by traders and consumers more generally (see Torremar).

88. Taking these pointsin turn, it hasgenerally been accepted asarule of thumb that the
minimum number of marks necessary to congtitute a seriesisthree. All thingsbeing equal the
larger number the greater the likelihood that use of the common element in relation to goods or
services of common origin will influence the relevant public to expect other goods or services
sold by reference to the family element to emanate from the same source. The opponents claim
here as at the relevant date meets the minimum threshold requirement for a family of marks but
the redtricted geographical coverage of the easyRentacar and EASY EVERY THING marks
somewhat curtailsthe overall impact.

89. It seemsto methat, in principle, the stronger the inherent characterigtics of afamily
element the easer it islikely to be to influence the expectation of consumerswho
subsequently encounter another mark incorporating that element. But the character of the
family element isnot all that matters. The character of the other matter in the family of
marks— whether descriptive or diginctive—islikely to play a part (see the ARMOR
decison).

90. The opponentsclaim here isbased on a common dictionary word chosen to indicate or
allude to a characterigtic of the goods and services concerned. The family element does not
make a strong impact initsown right only aspart of the totality of the marks concerned.

91. Turning to the nature and extent of the opponents use it seemsto methat it islikely to be
rather easer to establish afamily of markswhere those marksare used inrelation to aclosely
related range of goodsand services. Conversely, useinrelation to a disparate range of goods
and servicesislikely to make it rather more difficult to create recognition of afamily element
withinthe marksused. | regard EASY JET as having an extendve reputation inrelation to airline
services. The applicants accept that there had been use of the easyRentacar and

EASYEVERY THING marksby the material date. They do not concede that the use was
extendve. It isreasonableto say that that use was geographically concentrated but in the case of
the car rental busnessislikely to have enjoyed a somewhat enhanced reputation because of the
close association with airline services and the complementary nature of those services. The
Internet caféswere relatively few in number by the material date so their impact isdifficult to
gauge though | accept that there has been some cross-advertisng with the airline services (see
JR3).

92. That bringsmeto the final point asto whether the word on which the family isbased may be
used by other tradersand consumers. UnlessMsHashim'sevidenceisto be discounted
completely thereisaclear desre on the part of tradersin awide range of goods and servicesto
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employ the word EASY both asa prefix and conjoined with other elements of varying degrees of
descriptive character. The evidence does not address consumers viewsand reactions. Given
that the word EASY hasonly aweak claimto any inherent digtinctive character the position may
well be that consumerswould consider EASY JET to be one of the earliest and best known
examples of marks congtructed in thismanner but | am left in some doubt asto how far

consumer recognition and expectation would stretch.

93. Making the best | can of the material before me | take the view that the opponents have a
limited claimto afamily of marksbut based on arelatively weak element and not involving a
widely diversfied range of bus nesses by the material date. The main unifying feature of the
businessesisthat they all involve internet commerce to an appreciable extent and are aimed at a
broad consumer market — they are not, of course, unique inthisrespect. Further thereis
evidence to suggest that other traders have adopted names/marks employing a s milar mode of
congruction and employing EASY asaprefix. Theresult isthat | amfar from persuaded that
consumers faced with the applicants marksfor the goods and servicesin question would
consder that those goods and services emanated from the opponents as a result of the use of the
element EASY. The Section 5(2)(b) case fails.

SECTION 5(3)

94. The scope of the Section has been consdered in a number of cases notably General Motors
Corp. v Yplon SA (Chevy) [1999] ETMR 122 and [2000] RPC 572, Premier Brands UK Limited
v Typhoon Europe Limited (Typhoon) [2000] FSR 767, Daimler Chrysler v Alavi (Merc) 2001
[RPC] 42, C.A. Sheimer (M) Sdn Bhd’s TM Application (Visa) 2000 RPC 484 and Valucci
Designs Ltd v IPC Magazines, (Loaded) O/455/00.

95. The objection hereisframed in broad termsin the opponents statement of grounds but
based on dissmilar goods. In hisskeleton argument Mr Robertsindicated that:

“easyGroup relieson itss.5(3) objection under itsearlier marks easyJet, easyRentacar
and easyEverything [ Statement of Grounds para 5] primarily on the basis of itsreputation
built up inrelation to the on-line consumer servicesreferred to in paragraph 12.8 above.
easyGroup submitsthat the effect of the recent Judgment of the ECJ in Case C292/00
Davidoff & Cie SA v Gofkid Ltd (9" January 2003, asyet unreported) isthat even these
smilar servicescan berelied upon under s.5(3), which directly trangposes Article 4(4)(a)
of the Directive.

Inthe alternative, it isin any event submitted that easyGroup isentitled to rely onits
reputation for any services (such asairline or car rental services, asdiginct fromtheir on-
line provison) which the Regigtrar condgdersto be dissmilar to those specified in the
application.”

96. Whilgt | appreciate that following the Davidoff case it may be possbleto rely on smilar
servicesfor Section 5(3) purposesthat isnot the case pleaded by the opponentsand there has
been no request to amend the grounds. 1n any case, to the extent that Mr Roberts case isbased
on the applicants goods and servicesbeing smilar to those for which the opponents marks have
areputation because they are al on-line consumer services, | reject it. Servicesare not Smilar
smply because they are supplied to consumers or because the means of trade isover the Internet.
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97. The opponents case under thishead turnsfor practical purposeson their use of the marks
relied on by Mr Robertsfor airline services, car rental and the operation of Internet cafés. |
accept that these are all dissmilar to the applicants goodsand services. When pressed |
understand Mr Roberts objection to be that use of the later markswould erode the
digtinctiveness of the opponents marks by diluting their uniquenessin the market place.

98. The opponentsmust firstly establish their reputation. | have little difficulty in accepting that
the mark EASY JET commanded the sort of reputation referred to in the Chevy case (see
paragraphs 23 to 27 of that case). The positionislessclear in the case of the other two marks.
The guidance on Chevy isto the effect that:

“The degree of knowledge required must be consdered to be reached when the earlier
mark isknown by a significant part of the public concerned by the productsor services
covered by that trade mark.” (paragraph 26).

Territorialy it wassaid that:

“....atrade mark cannot be required to have areputation “ throughout” the territory of the
Member State. It issufficient for it to exist in asubstantial part of it.”

99. Thelatter must be read in the context of the fact that General Motorswere relying on a
Benelux regigration.

100. The opponents car rental businesswas concentrated on alimited number of major UK
citiesasat therelevant date. Thelocationsare, | think, citiesfromwhich the EASY JET airline
fliesthough the locations do not appear to be at the airportsthemselves. Neverthelessthere are
likely to be spin-off advertising opportunitiesand the car rental businessisin part targeted at
EASY JET passengers (see the pressreleasesin JR2). | have looked carefully at the press
advertisng of the rental car businessand note that it isprimarily focussed on national
newspapers (The Observer, The Sunday Times, The Telegraph, Daily Mail etc,) That isnot
surprising given the nature of the busness. Asaconsequence | believeit isreasonable to infer
that the car rental busnessfairly quickly acquired areputation in a substantial part of the UK and
amongst asgnificant part of the public.

101. | do not accept that the same has been shown to be true of the Internet cafés. Only three or
possibly four cities (the opening date in Glasgow isnot clear) had cafés open by the material
date. A number of the pressand public display advertisements are not dated but appear to be
photographs of London tube and bus advertising and Lothian bus advertising presumably relating
to the Edinburgh site. Where press advertising identifiesthe publicationin which the
advertisement has been placed it shows Evening Standard (London) Evening News (Edinburgh),
Time Out (primarily if not exclusvely aLondon publication) and High Life. Not unexpectedly
advertisng of the Internet café services hasbeen largely confined to the local pressreflecting the
nature of the servicesprovided. | do not accept that EASY EVERY THING can be said to have
enjoyed areputation that would meet the requirements set out in the Chevy case.

102. The quegtion that arises, therefore, iswhether use of the applied for series of markswould
result in dilution of the unigueness of the marks EASY JET or easyRentacar having regard to the
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servicesin respect of which they have areputation. Relevant cong derationsin determining the
answer to this question seemto me to be those set out in Oasis Stores Ltd’s Trade Mark
application [1998] RPC 631. The Hearing Officer commented that:

“Any use of the same or asmilar mark for dissmilar goodsor servicesisliable, to some
extent, to dilute the digtinctiveness of the earlier mark. The provisonisclearly not
intended to have the sweeping effect of preventing the regigtration of any mark whichis
the same as, or amilar to, atrade mark with areputation. It therefore appearsto bea
matter of degree. In congdering detriment under thisheading it appearsto meto be
appropriate to consder:

1. The inherent digtinctiveness of the earlier trade mark;

2. The extent of the reputation that the earlier mark enjoys,

3. The range of goods or servicesfor which the earlier mark enjoysareputation;
4. The uniqueness or otherwise of the mark in the market place;

5. Whether the respective goods/services, although dissmilar, are in some way
related or likely to be sold through the same outlets,

6. Whether the earlier trade mark will be any lessdiginctive for the goods/services
for which it hasareputation than it was before.”

103. Applying these consderationsto the EASY JET mark | congder it to be inherently
digtinctive and to enjoy a high reputation; itsuseislargely confined to airline services, it is
unique in the market place but that uniquenessredsts on the totality of the mark not the EASY

el ement; the respective goodsservicesare dissmilar to a high degree and are not obvioudy
connected in any way save for the means of delivery (over the Internet); asaresult | can see no
reason why the opponents mark should be any lessdigtinctive in relation to the servicesfor
which it hasareputation than it wasbefore. The case based on EASYRENTACAR isweaker in
terms of the digtinctive character of the mark (inherent and acquired) and in other respects offers
the opponents no compensating advantages. Accordingly the case under Section 5(3) also fails.

SECTION 5(4)(a)

104. Therequirementsfor thisground of opposition have been restated many timesand can be
found in the decison of Mr Geoffrey Hobbs QC, stting asthe Appointed Person, in WILD
CHILD Trade Mark [1998] RPC 455. Adapted to opposition proceedings, the three elements
that must be present can be summarised asfollows.

D that the opponents goods or services have acquired a goodwill or reputationin
the market and are known by some ditinguishing feature;

()] that there isa misrepresentation by the applicants (whether or not intentional)
leading or likely to lead the public to believe that goods or services offered by the
applicantsare goods or services of the opponents, and
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(©)] that the opponents have suffered or are likely to suffer damage asaresult of the
erroneous belief engendered by the applicants misrepresentation.

105. The Wild Child case goeson to set out the further guidance that isavailable in Halsbury’s
Lawsof England (4" Edition) VVol. 48 (1995 reissue) in paragraphs 184 to 188. Mr Roberts
acceptsthat hiscase under thishead doesnot give rise to any appreciably different

cond derationsthan those consdered under Section 5(2) above though | accept in principle that it
may encompass awider field of enquiry.

106. Thereisno doubt that for Section 5(4)(a) purposes| can take account of the variousforms
of the opponents mark, that isto say including easyJet, the word in dightly bulbous | ettering,
the word with the device of an aircraft and the orange and white colour scheme. Similar
consderations apply inrelation to the other marks where use has been substantiated.

107. 1 mugt return at thispoint to the mark EASY MONEY and the opponents claimsinrelation
to thismark. | wasreferred to passagesin The Law of Passng-off by Christopher Wadlow (at
2.25) and Halsbury’s (at paragraph 309) in support of the claim that a passng off action can be
sugtained prior to the actual commencement of trading by the applicant. Two authoritiesin
particular are referred to in both the above reference works, Allen (W.H.) & Co v Brown Watson
Ltd [1965] RPC 191 and British Broadcasting Co v Talbot Motor Co Ltd [1981] FSR 228. Itis
common ground that use of EASYMONEY did not commence until after the relevant date but
Mr Robertsrelied on the pressreferencesto the proposed launch (Exhibit JR1). For reasons
which | have already given | am unpersuaded that these pressreferences made an impact on the
genera public. The material doesnot suggest to me a sustained and cons stent attempt to alert
the public to the actual launch of a specific new service. Rather, the material at JR1 trailsthe
prospect of an expansion of Mr Haji-loannou’ sbusinessinto the financial servicesarena. Often
thisison the back of presscomment that is primarily devoted to other partsof hisbusness
empire. | do not think it can be said to set up any concrete expectation on the part of potentially
interested consumers.

108. Incontrast | note that in Allen v Brown Watson the plaintiffswere said to have acquired a
digtinctive reputation prior to launch of abook and in BBC v Talbot the Vice-Chancellor found
that there was“ample evidence that a sgnificant part of the public knew about the name
CARFAX asdiginctive of the BBC's system”, a position that was supported by “many affidavits
and letters, many articlesand referencesin newspapersand periodicals, atelevison programme
broadcast on the Top Gear programme ... and the digtribution of over 100,000 copies of
Radiomobile News and a broadsheet at the Motor Show ...”. For the opponents here to have a
credible case based on pre-launch publicity it ssemsto me that they would have needed to satisfy
me that occasonal pressreferencesdivorced from other forms of publicity had achieved the
claimed effect of priming public awareness and building a pre-launch reputation. That has not
been shown to be the case. The opponents case under Section 5(4)(a) mugt, therefore, rest on
the use shown inrelation to the marksEASY JET, EASYRENTACAR and

EASYEVERY THING and in the various formsin which these marks have been used.

109. Thusfor practical purposesthe opponents positionisno stronger than under Section 5(2)
no matter whether their used marks are consdered individually or on the bassthat thereisa
family of marksin play. If the featuresof colour and other presentational aspects of the
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opponents marks are taken into account the effect isto put dightly more distance between them
and the marks applied for.

110. | notetoo that in Easyjet Airline Co. Ltd v Dainty [2002] FSR 6 the Deputy Judge
identified the features of the claimants marks (paragraph 7) and noted the defendant’s
contention that the claimants could not claim entitlement to the word ‘easy’ (paragraph 11) but
indicated in paragraph 16:

“16 | move fromthere to consider whether on the facts of this case the likelihood of
deception has been made out. | agree with the defendant that the claimants are not
entitled to appropriate the word “easy” and prevent any bus nessman from using any
name which includesthe word “easy”. However, in my judgment the test which requires
to be established, that isto say that thereisalikelihood of deception, ismade out inthis
case hot because the defendant has used the word “ easy” but because of the four elements
which | have already described as part of the livery or get-up of the claimants. Aswill

al so appear in due course, the notion that the defendant did not have the claimants get-up
inmind at the time he designed the web page isin my judgment smply not credible for a
number of reasons. It seemsto me that the design of the website was cal culated to take
advantage of as close an association with easyJet, asthe defendant could devise. The
benefit he sought was either the advantage of an association with their goodwill or direct
investment funding by way of partnership with them or, more probably, the extraction
from them of a proposition to buy him out, having regard to the smilarity of the name
that he had managed to obtain.”

111. That wasasummary judgment case but the above reasoning isnot irrelevant to the issue
before me.

112. Thefeaturesthat the respective marks have in common are the element EASY and the fact
that the individual elements of the marks (which are self evident) have been conjoined into a
gngleword. The weaknessof EASY asan element doesnot call for further comment.
Furthermore, conjoining el ements has become a convention in presenting names on the Internet.
It isscarcely anovel or remarkabl e feature of names used in bus nesses which use the Internet as
their primary mode of trade. In short having regard to the different fields of activity involved,
the weaknesses of EASY asadiginctive featureinitsown right and the differences between the
applicants seriesof marksand the opponents signstaken aswholes| am unable to find that
there will be any misrepresentation on the applicants part likely to lead the public to believe that
their goods and services are goods and services of the opponents.

113. | should, however, comment briefly on areferencein Mr Liasi s sevidence that wasrelied
on by Mr Roberts. Exhibit SL10 containsa number of items of press comment on the launch of
the applicants service. Anarticle from Invesment Week magazine (25 March 2002) headed
“Easybroker in trading coup” describesthe serviceson offer and goeson to say:

“The group also said that the service offersimmediate el ectronic notification of order

completion, aswell asaglobal stock selection tool, enabling investorsto pick socks
according to pre-selected criteria. The service isopen to group and basket orders.”
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114. Mr Roberts suggested that, taken together with the expectation that easyGroup was about to
diversfy into the online financial services market, the average consumer would take the
referenceto “The group” asanindication that EASY BROKER was another offshoot of the
opponents business. The applicants, he noted, were not agroup assuch. Whether the latter is
correct isdebatable given that the applicants have an associated company in Cyprus. Regardless
of whether that iscorrect | do not accept that journalistic referencesto a‘group’ would convey to
readersthe sort of association that | am being asked to infer. It isacommon terminthe
corporate world as can be seen from other referencesto ‘groups and ‘group’ inthearticlein
guegtion. I, therefore, differ from Mr Robertsin my reading of the article in question and the
impressonitislikely to convey.

115. The opponentsfail to establish misrepresentation and potential damage within the meaning
of the passing-off test and with it their case under Section 5(4)(a).

116. The oppostion asawhole hasfailed. The applicantsare entitled to a contribution towards
their cogs. In hisskeleton argument Mr Thorley invited me to make an award well above the
normal scaleto reflect the fact that thishad been a‘heavy’ opposition and made heavier sill by
reason of the number of markspleaded. There issome force to that submisson in that the
opponentswere clearly not going to rely on al the regigtrations/applications pleaded. Mr
Roberts quite rightly focussed on the sx or seven marksthat have featured at various pointsin
thisdecison. Equally Mr Thorley confirmed that hisclients evidence would have been no
different if asmaller body of marks had been identified at the outset. The opponentswould also
have needed to file the evidence they have in support of their claimsto use of their marksgiven
the limited nature of the applicants admissonsin thisrespect.

117. | believe | can deal with the net effect of these consgderations by a small uprating of the
cogs| would have expected to award within the published scale. | order the opponentsto pay
the applicantsthe sum of £3200. Thissumisto be paid within seven days of the expiry of the
appeal period or within seven days of the final determination of thiscase if any appeal againgst
thisdecison isunsuccessful.

Dated this 20 day of June 2003

M REYNOLDS
For the Registrar
the Comptroller-General
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ANNEX A

Opponents UK and CTM applicationsand registrations (registrations unless otherwise identified

in what follows):

No. Mark Class(es)
UK 2016785 EASYJET 16, 39, 42
UK 2112957 EASYTRAIN 39
UK 2112956 EASYBUS 39
UK 2168662 easyTrak/EASY TRAK 16, 39, 42
UK 2168668 easyWeb/EASY WEB 16, 39
UK 2168672 easy extras (seriesof 4) 16, 18, 36, 39, 42

CTM 848424 (application)

16, 18, 36, 39, 42

CTM 931790 (application)

EASYCAFE

9, 29, 30, 32, 33, 35, 38, 42

UK 2182641

EASY EVERYTHING

42

UK 2184827a
UK 2184827b (application)

easycard (seriesof 2)

2, 33, 35,38, 42
2, 33, 35,38, 42

UK 2184833a (application)
UK 2184833b (application)

easyPay (seriesof 2)

2, 33, 35,38, 42
2, 33, 35,38, 42

UK 2184834 (application)

easyMoney (seriesof 2)

NN NN N
OO O© ©
Wlw wlw w
lslieR=lfeXs)
Wlw wlw w

2, 33, 35,38, 42

CTM 1132596

easyJet. the web’'sfavourite
airline

CTM 1128743 easyTech 12, 37, 39

UK 2198933 (application) easyKiosk (seriesof 4) 16, 42

CTM 1196138 16, 42

CTM 1232909 (application) EASYJET 3,9, 16, 18, 25, 29, 30, 32, 33,
34, 38, 39, 41, 42

UK 2202916 easyEverything (seriesof 4) 42

CTM 1243948 9, 35, 38,41, 42

CTM 1261502 (application) easyrentacar 39

CTM 1343359 easyLife 16, 35, 39

CTM 1343300 (application) easy.com 16, 35, 39

UK 2212473 easyRentacar & logo 39

CTM 1360981 (application) 39

CTM 1383157 (application) easyJet tours 16, 39, 42

UK 2219661 easyJet Services 16, 39, 42

CTM 1472273 (application) 16, 39, 42

CTM 1588326 (application)

easydotcom logo

9, 16, 35, 36, 38, 39, 41, 42

CTM 1593326 (application)

easyjet.com & logo

3,9, 16, 18, 25, 30, 32, 33, 34,
35, 38, 39, 41, 42

CTM 1590561 (application)

EASYEVERYTHING

9, 16, 25, 35, 36, 38, 39, 41,
42

UK 2230279 EASYCLICKIT 9, 16, 35, 36, 38, 39, 41, 42
UK 2232031 easyJet ramp 16, 39
CTM 1661834 16, 39
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CTM 1699792 (application) EASY 9, 16, 35, 36, 38, 39, 41, 42
CTM 1731223 (application) EASYMONEY 9, 16, 35, 36, 38, 39, 41, 42
CTM 1770593 (application) EASYCLICKIT 9, 16, 35, 36, 38, 39, 41, 42
UK 2240412 (application) easydotcom logo 9, 16, 35, 36, 38, 39, 41, 42
CTM 1796564 (application) easyLife 16, 35, 36, 39

UK 2241945 (application) 16, 35, 36, 39

UK 2242495 (application) easyServices 16, 39, 42

CTM 1821354 (application) 16, 39, 42

UK 2242492 (application) easyRamp 16, 39

CTM 1821370 (application) 16, 39

UK 2245768 (application)
CTM 1857705 (application)

EASYVALUE (seriesof 2)

9, 16, 35, 36, 38, 39, 41, 42
9, 16, 35, 38, 39, 41, 42

UK 2246286 (application)

CTM 1866706 (application)

EASYHOTEL (seriesof 2)

9, 16, 25, 29, 30, 32, 33, 35,
36, 38, 39, 41, 42
9, 16, 25, 29, 30, 32, 33, 35,
36, 38, 39, 41, 42

UK 2247942 (application)

easy.com

9, 16, 35, 36, 38, 39, 41, 42

UK 2248962 (application)
CTM 1902394 (application)

EASYODDS (seriesof 2)

, 16, 28, 38, 41, 42

UK 2249416 (application)

easyEverything the world’s
largest Internet cafes & logo

91
9, 16, 28, 38, 41, 42
9, 16, 35, 36, 38, 39, 41, 42

CTM 1976679 (application)

UK 2253872 (application)

easy (stylised)

9, 16, 25, 28, 29, 30, 32, 33,
35, 36, 38, 39, 41, 42
9, 16, 25, 28, 29, 30, 32, 33,
35, 36, 38, 39, 41, 42

UK 2253810 (application)

CTM 1983667 (application)

EASYJET GIFTS (seriesof 2)

3,9, 12, 14, 16, 18, 25, 28, 29,
30, 32, 33, 34, 35, 38, 39, 41,
42

3,9, 12, 14, 16, 18, 25, 28, 29,
30, 32, 33, 34, 35, 38, 39, 41,
42

UK 2253812 (application)

CTM 1984079 (application)

easyJet.com & planelivery

3,9, 14, 16, 18, 25, 28, 29, 30,
32, 33, 34, 35, 38, 39, 41, 42
3,9, 14, 16, 18, 25, 28, 29, 30,
32, 33, 34, 35, 38, 39, 41, 42

UK 2254310 (application) GO EASYJET 16, 39, 42
UK 2255323 (application) easyValue.com & logo (series | 9, 16, 35, 36, 38, 39, 41, 42
of 2)

UK 2255933 (application)

CTM 2015287 (application)

EASYJET.COM THE WEB'’S
FAVOURITE

3,9, 12, 14, 16, 18, 25, 28, 29,
30, 32, 33, 34, 35, 38, 39, 41,
42

3,9, 12, 14, 16, 18, 25, 28, 29,
30, 32, 33, 34, 35, 38, 29, 41,
42

A number of the above marksare in sylised form or contain device elements. These are not

reproduced above.
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ANNEX B

Regigrations/applicationsrelied on by the opponentsfor Section 5(2) purposes.

No.

M ark

Class

Specification

1731223(CTM)

EASYMONEY

09

16

35

36

38

39

Computer software; computer hardware;
pre-recorded CD Romsand other disk
carriers, sunglasses.

Printed matter and publications, books,
manual s, pamphlets, newd etters,
brochures, albums, newspapers, magazines
and periodicals, tickets, vouchers, coupons
and travel documents; documents, tickets
and publications, all relating to travel
arranged by means of the world-wide web;
travel documentsfolders, travel guide
books, travellers cheques; playing cards,
identity cards, labelsand tags, pogers,
postcards, stationery, writing insgruments,
wrapping materials, calendars, diaries,
photographs, gift cardsand greetings cards,
badges, teaching and ingtructional
materials, promotional and advertisng
material; Sgnsof paper or cardboard.

Advertisng, bus ness management;

bus ness administration; office functions,
publicity, promotional services, import-
export agency services, busness
information services, organisng
exhibitionsfor commercial or advertisng
purposes, auctioneering services, on-line
processng of mail orders, advice and
consultancy relating to the aforesaid
services.

Financial and insurance services, monetary
affairs, banking, banking services, real
edate affairs;, advice and consultancy
relating to the aforesaid services.

Communication services.

Transportation of goods, passengersand
travellersby air, airport check-in services,
arranging of trangportation of goods,
passengers and travellersby land, bus
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41

42

trangport services, car transport services,
coach services, airline services, baggage
handling services, cargo handling and
freight services, operating and providing
facilitiesfor tours, cruises, excursonsand
vacations, chartering of aircraft; rental and
hire of vehicles, boatsand aircraft; aircraft
fuelling services, aircraft parking services,
ambulance services, travel agency and
tourigt office services, advisory and
information servicesrelating to the
aforesaid services; information services
relating to trangportation services,
including information services provided
on-line from a computer database or the
Internet; travel reservation and travel
booking services provided by means of the
world-wide web.

Information relating to entertainment and
education, provided on-line froma
computer database or the Internet;
entertainment services provided on-line
from a computer database or the Internet;
educational information provided on-line
from a computer database or the Internet;
rental of electric and electronic goods,
clothing, toys, gamesand playthings.

Temporary accommodation; catering,
hotel, restaurant, cafe and bar services,
reservation servicesfor hotel
accommodation; provison of exhibition
facilities, meteorological information
services, hairdressing, grooming and
beauty salon services, security services,
airport security services, airline passenger
security screening services, design of
computer software; design, drawing and
commissoned writing, al for the
compilation of web pageson the I nternet;
posting, creating and maintaining websites
for others, leasng accesstimeto a
computer database; provison of accessto
computers and the Internet; I nternet
services, provison of on-line services.
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1857705(CTM)

easyValue

09

16

35

38

39

Computer software; computer hardware;
pre-recorded CD Romsand other disk
carriers, sunglasses.

Printed matter and publications, books,
manual s, pamphlets, newd etters,
brochures, albums, newspapers, magazines
and periodicals, tickets, vouchers, coupons
and travel documents; documents, tickets
and publications, all relating to travel
arranged by means of the world-wide web;
travel documentsfolders, travel guide
books, travellers cheques, playing cards,
identity cards, labelsand tags, posers,
postcards, stationery, writing insgruments,
wrapping materials, calendars, diaries,
photographs, gift cards and greetings cards,
badges,; teaching and ingtructional
materials, promotional and advertisng
material; Sgnsof paper or cardboard.

Advertising; bus ness management;

bus ness administration; office functions,
publicity, promotional services, import-
export agency services, business
information services, organisng
exhibitionsfor commercial or advertisng
purposes, auctioneering services, retail
services.

Telecommuni cation services.

Trangportation of goods, passengersand
travellersby air; airport check-in services,
arranging of transportation of goods,
passengers and travellers by land; bus
trangport services, car transport services,
coach services, airline services, baggage
handling services, cargo handling and
freight services, operating and providing
facilitiesfor tours; cruises, excursonsand
vacations, chartering of aircraft; rental and
hire of vehicles, boatsand aircraft; aircraft
fuelling services, aircraft parking services,
ambulance services, travel agency and
tourigt office services, advisory and
information servicesrelating to the
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41

42

aforesaid services; information services
relating to trangportation services,
including information services provided
on-line from a computer database or the
Internet; travel reservation and travel
booking services provided by means of the
world-wide web.

Information relating to entertainment and
education, provided on-line froma
computer database or the Internet;
entertainment services provided on-line
from a computer database or the Internet;
educational information provided on-line
from a computer database or the Internet;
rental of electric and electronic goods, toys,
games and playthings.

Temporary accommodation; catering,

hotel, restaurant, cafe and bar services,
reservation servicesfor hotel
accommodation; provison of exhibition
facilities, rental of clothing; meteorological
information services, hairdressng,
grooming and beauty salon services,
Security services, airport security services,
airline passenger security screening
services, desgn of computer software;
design, drawing and commissoned writing,
all for the compilation of web pageson the
Internet; posting, creating and maintaining
webstesfor others, leasng accesstimeto a
computer database; provison of accessto
computers and the Internet; I nternet
services, provison of on-line services.

1699792(CTM)

EASY

09

16

Computer software; computer hardware;
pre-recorded CD Romsand other disk
carriers, sunglasses.

Printed matter and publications, books,
manual s, pamphlets, newd etters,
brochures, albums, newspapers, magazines
and periodicals, tickets, vouchers, coupons
and travel documents; documents, tickets
and publications, all relating to travel
arranged by means of the world-wide web;
travel documentsfolders, travel guide
books, travellers cheques, playing cards,
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35

36

38

39

41

identity cards, labelsand tags, posers,
postcards, stationery, writing insgruments,
wrapping materials, calendars, diaries,
photographs, gift cards and greetings cards,
badges, teaching and ingtructional
materials, promotional and advertisng
material; Sgnsof paper or cardboard.

Advertising; bus hess management;

bus ness administration; office functions,
publicity, promotional services, import-
export agency services, busness
information services, organisng
exhibitionsfor commercial or advertisng
purposes; auctioneering services.

Financial and insurance services.

Telecommuni cation services, provison of
accessto information provided on line
from a computer database or with facilities
fromthe Internet.

Trangportation of goods, passengersand
travellersby air; airport check-in services,
arranging of trangportation of goods,
passengers and travellers by land; bus
trangport services, car transport services,
coach services, airline services, baggage
handling services, cargo handling and
freight services, operating and providing
facilitiesfor tours, cruises, excursonsand
vacations, chartering of aircraft; rental and
hire of vehicles, boatsand aircraft; aircraft
fuelling services, aircraft parking services,
ambulance services, travel agency and
tourigt office services, advisory and
information servicesrelating to the
aforesaid services; information services
relating to trangportation services,
including information services provided
on-line from a computer database or the
Internet; travel reservation and travel
booking services provided by means of the
world-wide web.

Information relating to entertainment and
education, provided on-line froma
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42

computer database or the Internet;
entertainment services provided on-line
from a computer database or the Internet;
educational information provided on-line
from a computer database or the I nternet;
rental of electric and electronic goods,
clothing, toys, gamesand playthings.

Temporary accommodation; catering,
hotel, restaurant, café and bar services,
reservation servicesfor hotel
accommodation; provision of exhibition
facilities, meteorological information
services, hairdressing, grooming and
beauty salon services, security services,
airport security services, airline passenger
security screening services, design of
computer software; design, drawing and
commissoned writing, al for the
compilation of web pageson the Internet;
posting, creating and maintaining websites
for others; leasng accesstimeto a
computer database; provison of accessto
computersand the Internet; Internet cafe
Services.

1232909(CTM)

EASYJET

03

09

Preparations and substancesfor usein the
care and appearance of the hair, scalp, lips,
face, skin, teeth, nailsand eyes; cosmetics,
non-medicated toilet preparations,
perfumes, fragrances, colognes and scents;
soaps and cleaning preparations, shampoos,
conditioners, moisturisersand rinses, tooth
cleaning preparations, depilatory
preparations, sun-screening and tanning
preparations, anti-perspirants deodorisers
and deodorants, cotton wool; essentia oils,
preparationsand substancesfor usein
massage and aromatherapy.

Electric, el ectronic, communications,
photographic, measuring, sgnalling,
checking, scientific, optical, nautical, life-
saving and surveying apparatus and
ingruments, computer software, hardware
and firmware; computer games software;
apparatus, insruments and mediafor
recording, reproducing, carrying, soring,
process ng, mani pulating, transmitting,
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16

18

25

29

30

broadcasting and retrieving publications,
text, dgnals, software, information, data,
code, sounds, and images, audio and video
recordings, audio recordings, video
recordings, music, soundsimages, text,
publications, sgnals, software,
information, data and code provided via
telecommuni cations networks, by online
delivery and by way of the Internet and
world wide web; sound and video
recordings, sound and video recording and
playback machines, coin freed apparatus,
arcade games, televisonsand televison
game apparatus and ingruments;
photographic and cinematographic films
prepared for exhibition; photographic
transparencies, non-printed publications,
educational and teaching apparatus and
ingruments, electronic, magnetic and
optical identity and membership cards,
sunglasses and sunvisors; protective
clothing and headgear; partsand fittingsfor
all the aforesaid goods.

Printed matter and publications, wrapping
and packaging; books, manuals, pamphlets,
newd etters, albums, newspapers,
magazines and periodicals, tickets,
vouchers, coupons and travel documents,
identity cards, labelsand tags, posers,
postcards, calendars, diaries, photographs,
gift cardsand greeting cards; teaching and
ingructional materials.

Leather and imitations of leather; goods
made of |eather or imitations of leather;
skinsand hides, trunks bagsand travelling
bags, purses, wallets, pouchesand
handbags, luggage; sportsbags; bike bags,
backpacks, umbrellasand parasols, harness
and saddlery; partsand fittingsfor all the
aforesaid goods.

Clothing; headgear; footwear.
Prepared meal s, snacks and snack foods.

Prepared meal s, snacks and snack foods.
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32

33

34

38

39

41

42

Mineral and aerated waters, beers, non-
alcoholic drinks, fruit drinksand fruit
juices, syrupsand other preparationsfor
making beverages.

Alcoholic drinks (except beer); wines,
spirits, liqueursand cocktails.

Cigarettes, cigars, snuff, tobacco, tobacco
products, smokers articles, lighters,
matches.

Provigon of accessto the Internet; I nternet
services.

Trangportation and storage; trangportation
of goods, passengersand travellersby land,
seaand air; airline and shipping services,
cargo and freight services, arranging,
operating and providing facilitiesfor
cruises, tours, excursons and vacations,
ambulance services, rental and hire of
vehicles, boatsand aircraft; travel agency
and tourism services.

Rental of electric and electronic goods,
clothing, toys, gamesand playthings.

Temporary accommodation; provison of
food and drink; catering; hotel, restaurant,
cafe and bar services, hotel management
and reservation services, non-busi ness
professonal consultancy; providing
facilitiesfor exhibitions and conferences,
meteorological information services,
hairdressng; grooming and beauty salon
services, physical, mental and emotional
health-care and well-being services,
counsalling; nursery, kindergarten and
creche; services consultancy, advice,

ass gance, analys's, design, eval uation and
programming servicesrelating to computer
software, firmware, hardware and
information technol ogy; provison of
accessto computers; on-line services,
consultancy and advice relating to the

eval uation, choos ng and implementation
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of computer software, firmware, hardware,
information technology and of data-
processing sysems, rental and licensing of
computer oftware, firmware and
hardware; provison of information relating
to technical matters, legal matters,
information technology, and intell ectual
property, including that provided via
telecommuni cations networks, by online
delivery and by way of the Internet and the
World Wide Web; consultancy and advice
relating to travel services.

1590561

EASYEVERYTHING

09

16

26

35

36

38

Computer software; computer hardware;
pre-recorded CD Romsand other disk
carriers, sunglasses.

Printed matter and publications, books,
manual s, pamphlets, newd etters,
brochures, albums, newspapers, magazines
and periodicals, tickets, vouchers, coupons
and travel documents; documents, tickets
and publications, all relating to travel
arranged by means of the world-wide web;
travel documentsfolders, travel guide
books, travellers cheques, playing cards,
identity cards, labelsand tags, pogers,
postcards, stationery, writing insgruments,
wrapping materials, calendars, diaries,
photographs, gift cardsand greetings cards,
teaching and ingructional materials,
promotional and advertisng material; sgns
of paper or cardboard.

Badges.

Advertising; bus hess management;

bus ness administration; office functions,
publicity, promotional services, import-
export agency services, busness
information services, organisng
exhibitionsfor commercial or advertisng
purposes; auctioneering services.

Financial and insurance services.

Telecommuni cation services, provison of
accessto computers and the Internet.
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39

41

42

Trangportation of goods, passengersand
travellersby air; airport check-in services,
arranging of trangportation of goods,
passengers and travellers by land; bus
trangport services, car transport services,
coach services, airline services, baggage
handling services, cargo handling and
freight services, operating and providing
facilitiesfor tours, cruises, excursonsand
vacations, chartering of aircraft; rental and
hire of vehicles, boatsand aircraft; aircraft
fuelling services, aircraft parking services,
ambulance services, travel agency and
tourigt office services, advisory and
information servicesrelating to the
aforesaid services; information services
relating to trangportation services,
including information services provided
on-line from a computer database or the
Internet; travel reservation and travel
booking services provided by means of the
world-wide web.

Information relating to entertainment and
education, provided on-line froma
computer database or the Internet;
entertainment services provided on-line
from a computer database or the Internet;
educational information provided on-line
from acomputer database or the Internet.

Temporary accommodation; catering,
hotel, restaurant, café and bar services,
reservation servicesfor hotel
accommodation; provision of exhibition
facilities, meteorological information
services, hairdressing, grooming and
beauty salon services, security services,
airport security services, airline passenger
Security screening services, desgn,
drawing and commissioned writing, all for
the compilation of web pageson the
Internet; pogting, creating and maintaining
web-gtesfor others; leasng accesstime to
acomputer database; Internet cafe services,
rental of clothing, toys, gamesand
playthings, provison of information
(relating only to servicesin Class42) on-
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line from a computer database or provided
with facilitiesfrom the Internet.

2247942(UK)

easy.com

09

16

35

36

38

39

Computer software; computer hardware;
pre-recorded CD Romsand other disk
carriers, sunglasses.

Printed matter and publications, books,
manual s, pamphlets, newd etters,
brochures, albums, newspapers, magazines
and periodicals, tickets, vouchers, coupons
and travel documents; documents, tickets
and publications, all relating to travel
arranged by means of the world-wide web;
travel documentsfolders, travel guide
books, travellers cheques, playing cards,
identity cards, labelsand tags, posers,
postcards, stationery, writing insgruments,
wrapping materials, calendars, diaries,
photographs, gift cards and greetings cards,
badges,; teaching and ingtructional
materials, promotional and advertisng
material; Sgnsof paper or cardboard.

Advertisng; bus ness management;

bus ness administration; office functions,
publicity, promotional services, import-
export agency services, busness
information services, organisng
exhibitionsfor commercial or advertisng
purposes; auctioneering services.

Financial and insurance services.
Telecommuni cation services.

Trangportation of goods, passengersand
travellersby air; airport check-in services,
arranging of trangportation of goods,
passengers and travellers by land; bus
transport services, car trangport services,
coach services, airline services, baggage
handling services, cargo handling and
freight services operating and providing
facilitiesfor tours, cruises, excursonsand
vacations, chartering of aircraft; rental and
hire of vehicles, boatsand aircraft; aircraft
fuelling services, aircraft parking services,
ambulance services, travel agency and




41

42

tourigt office services, advisory and
information servicesrelating to the
aforesaid services; information services
relating to trangportation services,
including information services provided
on-line from a computer database or the
Internet; travel reservation and travel
booking services provided by means of the
world-wide web.

Information relating to entertainment and
education, provided on-line froma
computer database or the Internet;
entertainment services provided on-line
from a computer database or the Internet;
educational information provided on-line
from a computer database or the Internet;
rental of electric and electronic goods,
clothing, toys, gamesand playthings.

Temporary accommodation; catering,
hotel, restaurant, cafe and bar services,
reservation servicesfor hotel
accommodation; provision of exhibition
facilities, meteorological information
services, hairdressing, grooming and
beauty salon services, security services,
airport security services, airline passenger
security screening services, design of
computer software; desgn, drawing and
commissoned writing, al for the
compilation of web pageson the I nternet;
posting, creating and maintaining websites
for others, leasng accesstimeto a
computer database; provison of accessto
computers and the Internet; Internet
services, provison of on-line services.




