Judgment of the Lords of the Judieial Commiltes of
the Privy Council on the Appeal of Moss and others
Y. The Af)‘tl'.’!.m Steam b’ﬁ'}f /.V".*mlwm_f{. n'f.’-"lv: *('ALA-
BAR, from the igh Cour of Admiralty of England ;
delivered 30th Nevember, 1868,

Present :

Lorp CNELMSFORD.

Sk Jawes Witrrau Convive.
Louwp Jvsnice Pace Woob.
Loxn JusticE SkLwys.

1t must he assumed, for the purpose of this Ap-
peal, and their Lordships sec no reason to doubt the
fact, that the ¢ Calabar’ was solely to blame for th
collision in question. It iz, however, an admitted
fact in the case that she was then in charge of a
licensed pilot, it being compulsory upon the master
to take a pilot in the River Mersey.  The question,
therefore, is reduced simply to that which has been
so often agitated here and in the C'ourt of Adiniralty.
whether the master and crew of the * Calabar” huve
sufficiently relieved themselves of the obligation
which the law casts upon them, of showing that th
accident was due solely to the negleet of the pilot,
and that there was no neglect on their part which
contributed or conduced to that accident. It is
unnecessary to go into the cuses on this subject.
They were recently considered in the case of th
*Toma * at this Board, and to the law as then stated,
their Lordships wish to adhere.

Now what iz the fault which the Judgment below
imputes to the *Calabar ™y It is that the vessel
was procoeding at a far greater spoeed than was
consistent with salety., considering the cireumstances
and the position of the vessel.  Their Lordshijpe
think that that conclusion was right ; thev certainly
soo o ground for disturbing the Judgment on thal
point, supposing it were open to the other porty fo
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do so. There was, no doubt, conflicting evidence
as to the rate of speed, but the evidence on the part
of the master and crew of the ¢Rosetta’ was con-
firmed by the evidence of three independent wit-
nesses. But on this part of the case it is only
material for the present purpose to remark, that the
fault thus found is primd facte the fault of the Pilot.
For it was the duty of the Pilot, in giving direc-
tions for the navigation of the vessel, to determine
the rate of speed at which she should proceed. We
have then to consider whether the evidence to
which our attention has been drawn by the able
arguments at the bar, discloses any neglect of duty
on the part of the master or crew of the ¢ Calabar,’
of which their Lordships can fairly predicate that
it was negligence which contributed or conduced to
the accident. In dealing with that question, we
must assume that all those cireumstances, from
which we are asked to infer neglect on the part of
the crew, were fully considercd by the learned
Judge of the Court below, und that, although he
has not entered at length into his reasons for coming:
to that conclusion, he did in fact come to the con-
clusion, that the master and crew were not shown
to have beon guilty of any negligence which would
affect the owners of the ¢ Calabar’ with Lability.
The argument at the bar has proceeded upon
three grounds. It was arguned firsty that there was
not that look-out which there ought to have been
on board the ¢ Calabar.’ It was said, in particular,
that if the persons charged with that duty had
exercised a proper degree of diligenco thoy would
have scen that this vessel, the *Rosefta,” wus
coming out of the dock when they were crossing
the river, and would have given notice in fime to
cnable the Pilot to manwuvre the ¢ Calabar,’ so as
to avoid the nceident. M. Lushington has also
inputed another act of negligence to the look-out;
hut the grounds upon which their Lordships pro-
ceed upon that point will apply to both Instunces
of imputed negligence.  Their Lordships have con-
gulted the sailing-masters by whom they arve as-
sisted, and have come to the conclusion that the
observation of this particular vessel was hardly
within the peculisr or proper duty of the look-out
men.  They arve statioved to see what vessels or
obstacles are in the Channel; and their atfention




i directed rather to such objects than to whet is
tnking phwes en the shore.  We are not propared
to impute negligenee to the look-out, properiy so
!.Jni‘(]_. beeauge it jgmot shown thit the existones of
this vessel in the Dasin, with its blue-peter fying,
wis mnide known by them to the pilot on tho bridg
bhefore the Hime at which heommd the Mustoed
proved to hnve oliserved it. We therefire thin
ilnt the first eround taken fiils to estafdindy pedi-
gyges conducive to the mocident neninst Elie Mastoe
or ¢rew of the * Calabar.?

The third peint taken (and T will tuks v before
the second) was, that if this vessel were veally of
s0 copentric'a chargotes ng th steer in the fanne
which T shall afterwards advert, that was o eirenn-
stincs \\1:?-11 >]lnll]¢1 1[:.‘\"' 'hm 1 ':r'.:llL- },'| rens Lo 2 ]qe
pilot.  Now we are not prepared fo affinm
there wis any extriordinary centridity in the

1 ; and, us far w8 the evidence goes, it seems
anble o presume that the cormmunicntion ns
to the nature of the serew, which the Captuin of the
']I------z' 1" suys 1 a thing generally told toa pilot
when he takes churge of a screw-steamaer, wins mude
to ﬂ'l. o pilot. Tnoone part of his evidence T think

Pilot himself says that ke knew what il
pature of the serew was
We come now to the second point talen, 1:"il:._’
that which was chiefly iusisted upon by Ml_. Bud

and was srgued by him with areat foree and ul --'1_'-'.
Tt is th 1HI—~ﬂlL‘ witnesses. for tha *'Calabor® o prose
thut the order givin by the Pilet immedivtely, or
hrtly Befre the collision, was to put the
a-starboard. Tt is, nevertheless, clear upon fho wvi-
dence that, at the tiine when that order 1= =0l to
have boon miven and executed, the head of 1 s5i]
pitid off to starhoard, as if she had been under o pos
bl 3 dad from this et the Appellant would hoy
their Lordships infor that the men at the wheal did
not, in fuct, obey the Pilot’s order, but ported when
thoy shonld have starboarded the helm, The
nesses for the *Calalmr have St.)ll'.',hf to eatahlisl
thnt this tion of tho vesael on a starbsacd halm
wis i to y reversial of the "'_f_i*'u My and the con-
et netion uf'lfl(' SOTCW,

This explanatien nppears to their Lerdships to
be vory unsatisfactory, because we musl ok it on
the evidenee that there was a considimblo way
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upon this vessel; and, in that case, there seems to
be no reason for supposing that the reverse action
of the serew would prevent the vessel from answer-
ing her helm in the ordinary way, so long as there
was way upon her. We have, however, the advan-
tage of being assisted by nautical assessors who
have fully considered the evidence and the facts,
and it seems to them and to their Lordships that
the motion of the vessel may be accounted for con-
sistently with the evidence in another way. If the
fact were incapable of explanation except upon the
hypothesis suggested by the Appellants, we should
be driven to the painful necessity of supposing that
the evidence given on the part of the  Calabar’ is
altogether and wilfully false, and that either the
order which the Pilot swears he gave, and the other
witnesses swear he gave, was not given, or that that
order was deliberately disobeyed. That it should
have been disobeyed—that the men at the wheel
should have done the opposite of what they were
told to do—is primd facie extremely improbable.
The following view of the case appears to their
Lordships, upon the information which they have
received from their assessors, to be far more pro-
bable.

There is some cvidence that the vessel, when she
was passing along this wall, was at one period
under a port-helm. She was going faster than she
ought to have gone. She must have becen, in their
Lordships’ view, very near the mouth of the basin
when the order to hard-a-starboard was given.
And if, as was suggested in the argument, she was
then seeking to run past the mouth of the basin,
she was probably more under the influence of a
port-helm than the Pilot admits her to have been.
Their Lordships are informed that in such circum-
stances some time would elapse before the helm,
when shifted, would act on a vessel of that size,
and that, therefore, it is not impossible that her
head may have gone off in the way in which it is
sworn to have gone off by almost all the witnesses,
although the order hard-a-starboard was given and
obeyed. In that state of things the Pilot would be
solely responsible for the improper navigation of
the ship. Their Lordships, therefore, are unable to
come to a contrary conclusion to that to which the
learned Judge in the Court below came to, or to



hold that the case ot contributory 1eglizence on

part of the erew has been made out ; and, sopine
no sutficwnt reason for disturbing the Judoment
af the Couwrt below, they must (ollow the ordinary

oourse, and humbly advise Her Majesty that thai
Judgment be sffivmed, aud the Appeal dismissid
with cosps.

'[‘lll-il' Ll'l‘t!-!.i]-:- (1-'*—1!.1‘ me fo add thisit, ;kii!v"'_:l:
that point may not be considered to have been full
argusd before them, thoy have, as at prosent -
vised, a very strong opmion that it wonld not
been open to the Respondents, wiio have not adlics
lu ﬂl‘;s _\1'|--';i!. lo rulse 11 (1llt'~'|.inl.l \\']-.l tlier
*Calabar’ was free trom foult, or whethor Tl
vessels were i Lt







