Judgment of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal of
Sree Eckowrie Sing and others v. Heeraloll
Seal and others, from Bengal; delivered
14th December, 1668,

Present :

Lorp CHELMSFORD.
Sik James W. CoLviLE.
Str Roserr PHILLIMORE.

Srr Lawresce PeeL.

THIS suit is brought to recover about 1,000 begahs
of land, claimed as alluviel, and contained within
the boundaries given in a mwap annexed to the
plaint. The Plaintiffs must suceeed or fail on their
title to the land as alluvial. It is not competent for
them now, the cause having been deeided on this title,
to raise at the hearing of their Appeal a different case,
viz., one simply of original ownership of the site of
the lands reformed. Tlad that been the case alleged,
some defence might have been made, founded on
the nature of a boundary river, the ownership of
its soil, the character, sudden or gradual, of the
original loss of land, and the effect of change from
such causes in the land itself on the ownership in the
soil ; which defence, us is apparent from the frame
of the Regulations of 1825, would admit of variation
with varying circumstances of inundations, identifi-
cation, and aceretion. The cause was tricd before
the Principal Sudder Ameen, who decided in the
Plaintiffs’ favour. On appeal to the High Court,
that decision was reversed, and from that decree of
reversal, the present Appeal bas been preferred.
The High Court simply decided that the proofs
adduced by the Plaintiffs were insufficient to justify
a decree in their favour.
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Had this been a case of ordinary claim to lands,
wherein a Plaintiff might advance, prove, and
recover on a primé facie title calling for some answer
of title in a Defendant, and entitling him to a
Decree in default of such an answer being made and
proved, the propriety of the decision of the High
Court might have been assailed with more prospect of
success. But this is a case of a claim to land washed
away and reformed in the bed of a navigable river,
the ownership of the soil of which is not commonly
in the riparian proprietors of its banks, and which is-
not proved in this case to have belonged to the pre-
decessor in title of either disputant. The reforming
of land in such a stream, after a considerable
intevval and frequent floods, is not primd facie to be
aseribed to a loss from any particular portion of
territory, nor is the land which has been removed
by a sudden avulsion reclaimable unless the circum-
stances supply evidence of identity, which is
wanting in the case before us, This reformed
land s not ascribed to avulsion, and several years
elapsed between the loss of the Plaintiffs’ land,
and the appearance of this chur, The title
by aeccretion to a new formation generally, is not
founded on equity of compensation, but on a gradual
aceretion by adherence to some particular land
which may be termed the nucleus of accretiop.
The land gained will then follow the title to that
parcel to whieh it adheres, ~ 1t is obvious, therefore,
that such a title is not established by mere proof of
general inclusive boundaries of land, at a time
long preceding the actual formation of the chur,
since the lands that have such a fluctuating
boundary as a tidal river, and which are themselves
subject to loss and gain of quantity by acts inde-
pendent of the owners’ coneurrence, and which may
pass from side to side of the river boundary, have
not the ordinary element of fixedness which belongs
to immoveable estate, in the common eourse of
things. « A detached chur, independent of usage,
in such a stream would belong to neither riparian
proprietor; and the circumstance that it was sub-
tended by the land of one would vot be enough to
entitle him to it. The decision of this case in the
Court below seems to have proceeded on the mere
presumptions which would have regulated the decision
of a question of parcel or no parcel in an ardinary
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boundary dispute; for no evidence whatever was
given by the Pluintiffs of the nature of the original
formation of the chur, where it first appeared, to
what it first adhered, and the case even now aflords
no ground for concluding anything with reasonable
certainty, as to the original title to it.

The Defendants, it was conceded by their able
Counsel, might be unable to sustain a title to the
chur, as Plaintiffs; but it was urged with force and
reason that; by reason of their long enjoyment and
being innhocent purchasers for value, they were entitled
to put every claimant to strict proof of title, They
are purchasers for value without notice of any
prior or superior claim. Acquisitions of the nature
of this chur are often doubtful in their ovigin ; they
must depend much on oral testimony, which time is
constantly destroying or twpairing, and 1t is often
hard to say who is the person to whom the law
would aseribe the legal ownership of them. The
mere cultivation of them, like that of waste or
jungle lands, carvies with it no primd fucie character
of “usurpation or wrong. An undisputed posses-
sion and cultivation, even though for a few years
ouly, would the more readily induce a purchase,
and a purchaser bond fide and without notice might
with perfect honesty, and even with the favourable
construction by a Court of Justice of his acts, defend
his possession by insisting on striet legal proof of an
adverse title.

The High Court appears to have acted upon this
principle, though the Judges have aseribed too long
a possession to the Defendunts, and may have erred
in " their view of portious of the evidence. The
grounds of their decision seem to their Lordships
correet ; the ratio decidendi is not a wistaken
one, though it is supported in part by mistuken
reasons. They have acted, in requiring adequate
doenmentary proof” in a conflict of oral proof, in
aceordance with the course ;:‘.!i-!"rh:rl 1)_\' the Judicia
Committee itself on this point, in a somewhat similar
case, rveported in. 4 ‘“Moore's Indian Appeals,™
p. 403, They were dissatistied with the documen-
tary proof exhibited ; they have smid that better
might have been brought forward liad the case of the
Plaintife obeen well founded.  Their I.nrq‘l_-,hip_q are
not prepsred to dissent from either expressien of

opimion, To admit documents, not strictly evidence
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at all, to prop up oral evidence too weak to be relied
upon, is not a course which their Lordships would
be inclined to approve; and none of the chittahs
which have been laid aside by the High Court are
shown to have been admissible in evidence according
to the laws of evidence regulating the decisions of
those Conrts. 1t would expose purchasers to much
danger if their possession could be disturbed by
_inferences from, or statemenls in documents not
legally admissible in proof against them. The
document on page 19 appears to be only a copy,
and it is introduced by no evidence preparing the
way for its reception. Whatever might be the
value of the chittahs in general in questions between
the Zemindar, and his tenants or vyots, to receive
them as evidence of boundary against a rival pro-
prietor without further account, introduction, or
verification would, if it obtained as a practice, and
each relaxation is apt to become a precedent for
another, tend further to encourage the manufacture
of evidenee in a place already too prone to the fabri-
cation of it. Their Lordships. therefore, are unable
to aseribe any error to the way in which the High
Court has dealt with the documentary evidence in
this cause.

It has not unfrequently happened that their Lord-
ships, in a conflict of decisions on questions of fact
between the Judge who heard the evidence and the
Court which reviewed it, have followed the finding
of him who saw the witnesses and heard them give
their evidence ; but in this case the Judge below
appears not to have sufficiently regarded the nature
of the claim and the proof it should receive. He
appears further to have acted mainly on the report of
the Ameen, and that report, like the Judgment which
was founded upon it, appears to their Lordships to
proceed upon a mistaken view of the issue between
the parties and of the burthen of proof which the
Plaintiffs in this suit had to support. The conclu-
sions of both are founded more upon the want of
proof to support the title alleged by the Defendants
than upon proof of that title which it was necessary
for the Plaintiffs to establish in order to disturb the
possession of the Defendants.

The map of the Ameen itself shows that there
were lands of other owners than the Plaintiffs so
situated ; that they might have been, in the course
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of things, a nuclens (o the iner¢ment, and thierefore
an inquiry into its origin and direction was oue that
ought not to have been neglected. The case itsell
1s one turning on views of evidence ou which their
Lordships would be reluctant to differ from the
opinion of a Court wore likely to know than
their Lordships ean be what weight of proof would
satisfy there the just expectations of a Court of
Justice,

Their Lordships, therefore, sgreemg with th
High Court in their disregurd of the chittahs, and

with their conelusion that the esse was unt sufii-

ciently proved, will humbly recommend to Her

Majesty thar the Appeal be dismissed with costs,







