Judgment of the Lords of the Judicial Committee
of the Privy Council on the Appeals of Iuman v.
Reck and others, ships * Cily of Antwerp’® and
s Friedrich,’ from the High Court of Admirally
of England ; delivered 10th February, 1868,

Present :
Lonp WesTBURY.
S James Wrirttay Cornvire.
Sir Ricwarp Torixy KINDERSLEY.

THIS ease comes before their Lordships in a
peculiar form,—a collision having occurred in the
Irish Channel between a Bremen sailing-ship of
large tonnage and one of the Liverpool American
steamers, the result of which was the total loss of
the ship and her cargo, and some damage to the
steamer. (ross-suits were instituted in the Court of
Admiralty by the owners of the steamer and by the
owners of the sailing-vessel, which came on to be
heard before the Judge of the Admiralty Court,
assisted by two of the Elder Brethren of the Trinity
House, who gave Judgment that both vessels were
to blame, and that the damages sustained ought to
be equally divided between them. The result is,
that the owners of the stecamer will have to pay a very
considerable sum of money, amounting probably to
£20,000, as one meoiety of the value of the ¢ Frie-
drich® and her cargo. The sentence therefore is, in
offact, a severe Judgment against the owners of the
steamship, The case made on behalf of the ¢ Frie-
drich’ in her petition is distinctly stated, and if it
had been believed by the Court below, it would
haye heen impossible to hold that the ¢ Friedrich®
was to blame ; but, as it was rejected by the Court
below, and the * Friedrich’ has not appealed from
the decision declaring that she was in the wrong, itis
res judicata that the case made by her pefition is
not substantiated, and that her allegations are not
entitled to credit,

We begin, therofore, with this admitted faet,
and we have only to inquire whether the steam-
ship is or is not to be held to have been in the
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wrong also. There is no statement in the peti-
tion of the ‘Friedrich’ of any ground or reason
why, supposing the ‘Friedrvich’ to have acted
wrongly, the ¢ City of Antwerp’ ought to be held
to have been in the wrong also ; and, unfortunately,
we are not told in the Judgment upon what ground
the Court, after having rejected the case of the
‘ Friedrich,’ held that the ‘ Antwerp’ ought to be
condemned to pay this large sum of money.

It is undoubtedly true, in cases of collision between
a sailing-ship and a steamer, that, although the sail-
ing-ship may be found to have been guilty of mis-
conduct, or not to have observed the sailing regula-
tions, yet the steamer will be held culpable if it
appears that it was in her power to have avoided
the collision. It cannot be too much insisted on
that it is the duty of a steamer, where there is risk
of collision, whatever may be the conduct of the
sailing-vessel, to do everything in her power that
can be done consistently with her own safety, in
order to avoid collision. DBut, according to the
settled rules for the administration of justice, the
party against whom judgment is given is entitled
to know from the complaint of his adversary what
is the default or misconduct imputed to him, that
he may have an opportunity of meeting the case by
his defence, and also by his evidence. And 1t is
difficult to suppose a greater case of hardship than
that a Defendant, after having met and disproved
the case made by the Plaintiff, should yet have
Judgment pronounced against him upon some gronnd
of complaint which was neither pleaded by his
adversary, nor stated in argument during the dis-
cussion of the cause, and not even disclosed in the
Judgment of the Court. But, inasmuch as this
has been done, it is our duty to examine with
great care the facts of the case, for the purpose of
ascertaining whether the conclusion is just that the
steamer, if she had dome something which it was
plainly in her power to do, might have prevented
the collision which octurred.

Taking the undisputed facts of the case, it appears
that the ¢ Friedrich,’” at about half-past two o’clock in
the morning of the 28th of March last, was shaping
her couwrse to Liverpool up St. George’s Channel,
with her head to the N.E. There was a fresh breeze
from the W.N.W., and the ¢ Friedrich’ therefore was
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running free. The weather was fine, and the night
clear. About half-past two in the morning she first
sighted the steamer, which had left Liverpool and
was on her way to Queenstown, her course being
8. W. half W. The ¢ Friedrich * was making about
nine knots an hour, and the steamer about eleven
knots. Taking, therefore, the combined speed of
the two vessels, they would pass over a naufical
mile in three minutes. Between the * Friedreich
and the steamer there was a schooner steering the
same course as the < Friedrich,” and which, accord-
ing to the evidence of the * Friedrich,” was, when
she first sighted the steamer, about 600 yards dis-
tant lying on the same course, but a little to wind-
ward.  When the * Friedrich ' first saw the lights of
the steamer she made out the white light and the red
light; and it is the case of both vessels that, when first
seen by each other, each vessel was ahout a point or
a point and a half on the port side of the other. The
‘ Friedrich,” being a better sailer, forereached the
schooner, passing her on the (schooner’s) starboard
side, and for that purpose ported about one point,
She then luffed up, so as to regain her former
course, and laid her head again to the N.E. Her
wifnesses say that from the time she ported to run
to leeward of the schooner and the time of Juffing
about eight minutes elapséd, and the ¢ Friedrich ’ is
then deseribed as afterwards sailing on her original
course for about a minute lnger before she again
observed the lights of the steamer,

These ciremmstances are material as tending to
show two things :—1st. That there was a very im-
perfect look-out on the part of the ¢ Friedrich 7
2nd. That she had got very near the steamer in-
deed before, as she alleges, she observed the green
light of the steamer. The evidence of the secand
mate of ‘the ‘ Friedrich” is that he suddenly saw
the green light of the steamer, and that the latter
vessel was then oily a gquarter of a mile distant
from the ‘Friedrich,” on the starboard-bow. The
mate says that he then Inffed, and put his vossel
under a starboard-helm, until she rounded to about
five poinfs from her original eourse, and her head
was brought N. by W.  But it is clear, upon the
evidence, that the stemmer never was on the star-
board-bow of the * Friedrich,” and sueh must have
been the opinion of the Court below, for otherwise
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it would have been impossible to hold that the
¢ Friedrich’ acted wrongly. With the exception of
the fact of the position of the steamer, there is an
agreement between the witnesses on both sides
as to the distance between the steamer and the
¢ Friedrich’ at the time when the latter began to
starboard her helm ; for the captain of the steamer
says that the ‘Friedrich’ was distant about a
quarter of a mile from the steamer at the time
when the ¢ Friedrich’ began to ronnd to under her
starboard-helm. The material inquiry then arises
whether, in this state of things, it being clear that the
steamer was on the port side of the ship, anything
was done by the steamer that ought not to have been
done, or whether anything was omitted to be done
that ought to have been done, and which, if omitted
or done, would have prevented the collision. 1t ap-
pears that the steamer made out the ‘ Friedrich’ as
soon as she passed the schooner, and that she ported
her helm whilst the ship was at least a mile dis-
tant, and afterwards, as the ¢Friedrich’ ap-
proached nearer, put her helm hard aport, and that
the steamer had, before the collision, gone off under
her port-helm five points to the westward; but
that the °Friedrich’ rounding to very quickly,
under her starboard-helm, bronght her head within
six points of the head of the steamer. In this state
of things, the captain of the ‘Friedrich,’ for the
first time, came on deck from below, and his evi-
dence is material. He tells us that, on his coming
on deck, he found the bow of his vessel only half
a ship’s length from the steamer, and that collision
was inevitable; in fact he states that the collision
actually took place within four or five seconds after
he came on deck. He describes the steamer as
lying, at the time when he came on deck, across
the bow of the ¢ Friedrich,” about half a length on
one side and half a length on the other side of the
bow, so that the stem of the ¢Friedrich’ was
pointing at the midships of the steamer, and that
the ¢ Friedrich’ was still luffing, but her sails had
begun to shake in the wind. Now, this position
of the two ships must have been produced either by
the steamer running down from the starhoard side
of the ¢ Friedrich,” close under her bows, or by the
¢ Friedrich’ rounding to, under a starboard-helm,
until she brought her stem within a few yards of
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the steamer's midships on the port side. We are
of opinion that the latter was clearly the case, and
that the steamer being on the port side of the
‘ Friedrich,” could not have anbmpated or avoided,

mmﬂ:nnahad.i& this unexpected, sadden, and
mmuﬂhpmoaad:.ﬁgon the. purt of the ship. "We
“are pressed by the counsel of the  Friedrich * to
ImIfl that, ‘when the stéamer first tihserved the
¢ Friedvich ' coming round under a stafboard-hehn
it 'was the duty of the steamer, by a’eopymgmdm
versing her engznes,tohavegoneustnmnutof
the way of the ¢ Friedrich,” and that she did wrong
in going dhesd. ” But there 18’ no witness who "
gives evidence to any such effoct, and even if we
were to conclude that the stoppm:g, reversing, and
gelfing sternway on 8o large a sfeamer as the
¢ Antwerp,” would not have occupied more than
three minutés, yetltseemsp]mnfmmtheaw-
denceé, and particalarly from the testimony of the
captain of the “Friedrich* himself, that such an
attemnpt would not have prévented the éollision. In
fiet, the act done by the captain of the ¢ Frxedrmh,
the instant he came on deck, conﬁrms the conclu-
sion, ‘thiat the best course for the Antwerp® to
pursue, was to go ahead us rapidly as she dould ; for
flie dourse taken by the captain was to put down his
helm as hard as possible, in order to throw his sails
aback;, so that e might avoid striking the * Ant-
werb' 2 lﬁnot Hlow with the stom of is’ vessel,
and Toight wenkml the collision by striking her
with his starbosrd-bow ; and tliis he appears to
have effected, for it is ‘clear,” npcsn the " evidence,
that the divection of the Blow was from aft to for-
ward on ﬂm gidle of the steamer. Tt was impossible
for the captam of the steamer, when he first ob-
served that the ¢ Priedrich * was luffing, to know or
suppose that she would do anythifig so unnecessary
~amd foolishas to round to five points under a star-
board-lielm. “She might have luffed oné or even tweo
- points without danger, and if €he had then steadied
anid kept on her course, she would have passed
clear of the steamer ; but the ovil arose from the
¢ Friedrich " rounding to five points under & star-
board-helm, very quickly, which, as she was so

~ very near the stesmer, gave no fime for any other
coursé to be adopfed than that which was adopted,
‘und which the Livérpool pilot on board, though not
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in charge of the steamer, and who is a disinterested
and competent witness, states was the only possible
thing to be done.

‘When a steamer is condemned for having omitted
to do something which she ought to have doue, it
seems just to require clear proof of three things—
first, that the thing omitted to be done was clearly
within the power of the steamer to do; secondly,
that if done, it would, in all probability, have pre-
vented collision; and thirdly, that it was an act
which would have occurred to any officer of com-
petent skill and experience in command of the
" steamer. These conditions do not appear to their
Lordships to be fulfilled by those who impute fault -
to the steamer in this case, and, in fact, all the
trustworthy evidence in the cause leads to a con-
trary conclusion. Our opinion, therefore, is, after
the most carcful examination of the case, that the
collision was due to the want of a proper look-out on
the part of the Friedrich; inasmuch as after
passing the schooner, the young man, who was the
second mate of the fFriedrich,” and was the
officer of the watch on board her, appears not to
have observed the lights of the steamer until he
was not more than five hundred yards distant from
her, and that then, in the anxiety and econfusion
of the moment, he gave the order to starbeard in-
stead of keeping on his course, which, if he had
done, would have avoided collision, inasmuch as
the steamer had, by keeping her helm hard aport,
gone off six points to the westward of the course
she was pursuing at the time when she first sighted
the sailing-vessel. = At that time the course of the
‘Friedrich’ was N.E., and the course of the
steamer being on the port-bow of the ¢ Friedrich,’
was S.W. half W.; but at the time of the colli-
sion the stcamer’s head was lying W.N.W,

Their Lordships do not find it cither stated or
proved upon the pleadings or the evidence, that
anything was done which ought not to have been
done by the steamer, or that anything was omitted
to have been done by her which it was possible to
do, and which, if done, would have prevented the
collision. They cannot, therefore, concur with the
conclusion of the Court below, and they will feel it
their duty humbly to advise Her Majesty that the
decrce of the Court of Admiralty ought to be re-
versed.




