Judgment of the Lords of the Judicial Commitise of
the Privy Council on the Appeal of Katchekaleyana
Rungappa Kulakks Tola Oodiar, and Kuchivijaye
Rungappa Kalakka Tola Oodiar from the High
Court of Judicaturs of Madras; delivered the
24k of February, 1869,

Present :

Sm Jamms W, Corvine,
Lorp Jusrice Sanwyw.
Lorp Josrice Grrramn.

THEIR LORDSHIPS have considered this case,
and they must in the first place express their great
regret that the Becord contams no statement of the
grounds of the decision of the High Court which is
*. now under Appeal. The Charter of the High Court
of Judicature expressly requires that the reasons of
its decisions should be recorded by the Judges, and
transmitted for the information of this Court, and it
is. the subject of great regret, especially in a case
which comes before their Lordships ex parte, that
the grounds of the Judgment appealed from should
be wanting on the Record. Buf in the absence of
any such information, their Lordehips must deal
with the case as it appears on the Record in this
present Sui,

The first objection which is taken is, that in this
case no issues were directed in the manner which
has been prescribed by the practice of the Courts in
India. - But the Order of the 19th of December,
1862, which directs that the matter shall be referred
to ascertain the amount of maintenance which may
appear to be justly and properly payable with refe-
rence to the means of the Defendant, and the other
facts of the case, and to proceed to decision in the
manner indieated in Section 351 of the Code of Civil’
Procedure, invalidates any such objection, because,
that is in substance an order for inguiry, and an
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order for inquiry raising the very points upon
whivh the Appellant has relied in the arguments
before this Court; for it is a direction to ascertain
the amount of the maintenance which may appear
to be justly and properly payable with reference
to the very point which it was urged ought to
have been taken into consideration, viz. the means
of the Defendant, in conneection with the other
facts of the case. It appears to their Lordships
to be impossible to object to such an ingmiry as
that, upon the ground of its not being sufficient.
It is therefore equivalent to issues, and rendered
any further issues, entirely unnecessary. The first
ground of objection, therefore, fails.

We proceed, then, to the second ground, viz. that
there was in this case an improper rejection of evi-
dence. Now it appears to their Lordships that,
under an inguiry such as that to which I have al-
luded, it was obviously competeént to either party
to produce evidence in support of his case during
the eonduect of that inquiry; and if evidence had
been properly tendered on the part of the Appel-
lant, and had been improperly rejected by the Judge,
such improper rejection of evidence would have con-
stituted a valid ground for Appeal. But we find
that, in fact, there was an appeal from the decision of
the Judge,—a decision arrived at in the prosecu-
tion of that inquiry,—and at page 10 of the Record
the eleven grounds for the Appeal from that Judg-
ment are stated. In considering these eleven
grounds, we find, in the first place, that the Ap-
pellant raised the case that the Plaintiff’s case was
barred by the Statute of Limitation ; and secondly,
the Plaintiff not having produced nor given notice
to the Defendant to produce the Istimirar Sunnud
of the Zemindar, no judgment could be passed as to
the nature of the property. Now, that appears to
be again raising the same question which had been
decided before, viz. as to whether this property was
acquired properfy, or whether it had been inhe-
rited ? It appears to have been originally acquired
by one Zemindar, but it had descended to the
then Zemindar, and therefore it could not then
be properly considered as acquired property., That
had been already decided, and that point, once
before decided, seems to be intended to be raised
again by the second ground of appeal. The third
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ground proceeds to reise the objection as to the
Plaintiff 's mother being entitled tomaintenance, snd
then the fourth is, “ The Civil Judge’s estimate of the
income of the Zemindary is erroneons, and even op-,
posed’ to the Plaintiff ’s own allegation.” - The fifth
is, “ The Civil Court has not correqtly estimated the
wants of the Plaintiff.” = 'We need not go at length
into the other grounds, but. it is fo he observed
that these groumds proceed mainly npon an insuffi-
cieney of the evidence produced by the Plaintiff, and
that they do not /in the least degree point to any
evidence having been tendered by the Appellant,
ar having been improperly rejected by the Judge ;
and under these circumstances, even if the Appel-
lant had any such ground of appeal, if he did not
think fit to produce it before the Court, where such
an appeal might tegularly have been prosecuted,
and where such a ground would have afforded a suf-
ficient ground for such an appeal, in the opinion of
their Lordships it is not competent for him to main-
tain it now ; and it sppears to have been raised for
the first time in the Petition of the 6th of August,
1864, No. 16, page 11, where it is said, “ Because
your Petitioner was not permitted to proye what the
net income of the Zemindary was,” Their Lord-
ships, therefore, are of opinion that that second
ground of complaint also fails.

Then it is said that the decision is erroneous, in-
asmuch as it is based upon an assumption that the
income of the Zemindary was Rs. 50,000, which is
more than has been alleged in the original plaint,
which only claimed maintenance as against an in-
come of Rs. 40000 But in the opinion of their
Lordships this is a misconception of the terms of
the Judgment. The Judgment appears to have
proceeded upon this. The claimant alleges that
the income of the Zemindary is Ra. 40,000, but
the Judge finds that upon a former cccasion, many
years ago, it is true, the Appellant had admitted
the income to be Rs, 50,000; and that on a former
occasion, also many years ago, in the year 1831,
a sum of Rs. 2560 per mensem, or Rs. 3000 s year,
had been awarded to another brother of the Ze-
mindar for maintenance, The Judge, proceeding
upon that, says, ““I find an allegation of Ra. 40,000
on the one side, an admission of Re.,50,000 on
the other, and a former Order allotting for mainte-
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nance Rs. 3000; and, in the absence of any evi-
dence to the confrary, the fair inference to be drawn
from these documents is that Rs. 2000 is a reason-
able sum for maintenance, with the addition of a
house.” Under the circumstances, their Lordships
are of opinion that it cannot with justice be said that
the Judge has proceeded upon the foundation of the

-income being Rs. 50,000, and therefore in excess of
the allegation made by the Claimant.

It remains only to notice the other point with
respect to the residence. It may, we think, be fairly
assumed that this question was taken into considera-
tion by the Judge in fixing the amount of the main-
tenance. It was a matter for the discretion of the
Judge, and a matter with which this Board would be
very reluctant to interfere, unless it could be shown
that that Judge had misearried in some very gross
and striking manner. Now, in the opinion of their
Lordships,there is no such miscarriage in this Judg-
ment, having regard to the documents which were
proved, and to the absence of any other evidence.
It appears to their Lordships not to be unreasonable
to award the sum which has been awarded by the
Judge, with the addition of the residence, and there-
fore their Lordships will feel it their duty humbly
to advise Her Majesty that this Decree should be
affirmed, and the Appeal dismissed,



