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nishee, (for it will be convenient in dealing with this
Appeal to treat the acts of the Bank of which he
was an officer as his acts), finding, as he says, that
the teas were not the teas of Threlkeld, that they
were claimed, and properly claimed, by Tange, and
that the Bank had not any lien upon them, parted
with the teas, and sent them back to Sydaey.

In these cireumstances the Appellants applied
against the garnishee for a summeons uuder the
215th Section of the Common Law Procedurs Act.
It is scarcely necessary fo read again that clause
which has been so much commented on, because if
is perfectly clear—it is almost admitted—that it
was essentinl both te the validity of the original
attachment and to the prosecution of the remedy
which the 215th Clause gives dgainst’ a garnishee
who parts with the property that has been at-
tached, that the pmperty ghould: belung $o the Du—
fendant in the actiom. A

The question to whom these tens balongeﬂ oannot,
in their Lordships' opinion, be affected by any of
those prineiples which are sometimes spplied to sales
by an agent on behalf of an undisclosed prineipal,
and give to the vendee such rights of sét<effor the
like a8 he would have had, if the propertyin the
thing sold hisd bean reaﬂy and not mﬁem:lbly Ain the
!lg&ﬂf [ gl S Az =98]

In those cases the eoutmut subsists, and the ques-
tion is in what mode it is to be carried out. . Here
there has been a breach of contract, and theparty is
guing in a particalar way for the money which-tie has
paid nuder that contraot a8 upan a failure of consi-
devation, and for damages sustained by reason of
the breach of contract.. The words of  the Btatute
require that the property attached should belong to
the Defendant. They imply aa aetusl andnot therely
a constructive ownership in him. Their Tordships
have alréady in the course of the argument infi-
mated that there is no ground for enying that the
garnishee was estopped by his eonduct from uhowmg
in whom the actual ownership was.. 0

Upon the summons various affidavits were ﬁled
upon both sidés, and the Judge came to the con-
clusion that the property in the teas was really in
Tange and nof in Threlkeld, the Defendant in the
action, and therefore that it waé impossible to say
that the Defendant had sustained axy damage by
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reason of the garnishes parting with property wiich
wos not properly subject to the attachment wt all
and aocondingly he dismissed the summons.

The only substuntinl questions that seem to be
mised by this Appeal, are whether the Court ao the
evidenoo befors it should have come to & contrary
vonelusion, or whether the case was loft in such a
state of doubt that the Court ought, under the power
which o subsequent section gives it, to have direoted
an issue a8 o the question of property to be tned ?

Their Lordships are of opinion thut the first ques
tion must be answered in the negative; that upon
the affiduvits it is impossible to say that the balance
of testimony wus not aguinst the contention of the
Appollants,

With respoct ta tho othor question, although at
times it the course of the argnment their Lordships
muy have felt more doubt converuing it, yef, look-
ing to the affiduvits as corroboruted by the wets of
the parties, and the inferences which arise from the
Bank at 8ydoey giving up its claim of lien agtinst
Throlkeld on the convietion that the property wus
the property of Tunge, they cannot say that there
was such u oase of doubt that the Court below, in
the exercise of ita disorotion, has erred in not grunt-
ing an issus to try that question. Thoy ware asked
to presume a sort of universal conspiracy against the
Appellants in this éase, and that these purties have
ull sworn fulsely in order to enable Threlkeld or
the germsher to escape from their respongihility
for the benefit of Tange. Judging by the ordinary
principles of human sction, their Lordships tlink
thut they would not be justified in dmwing any
such conelusion,

Their Lordships, therefore, foel that it 18 impos-
smble for them to say that the Judgment of the
Court below is wrong, or that tho Court was bound
in its disorwtion fo grant an issue, and thoy must
hombly advise Her Majesty to dismiss this Appeal,
with costs.
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