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we aware of any authority which sanetions the
exercise by the Country Courle of India of that
power which Courts of Equity in this country ocea-
sionally exercise, of dismissing a suit with liberty
to the Plaintiff to bring a fresh suit for the same
matter, Nor is, what is technically known in
England as a mnonsunit, known in those Courts.
There 18 a proceeding in them called a nonsuit,
which operates us a dismissal of the suit without
barring the right of the party to litigate the matter
in a fresh suif; bat that seems fo be limited to
cases of misjoinder either of parties or of the
matfers in eontest in the suit; to cases in which
a material document has heen rejected because it
has not horne the proper stamp, and to cases in
which there has been an erroncous valuation of the
subject of the suit, Tn all those cases the suit fails
by reason of some point of form, bLut their Lord-
ships are aware of no ecase in which, upen an issue
joined, and the party having failed to produce the
evidence which he was hound to produce in gupport
of that issue, liberty has heen given to him to bring
a second suit except in the particular instance that
is now before them.

The decision in this first suit was carried by
appeal hefore the Sudder Court. It was treated m
the first instance as not being the subject of such a
summary sppeal as would have taken place in the
case of what is ordinarily known as a nonsuit, but
as being necessarily the subject of a regular appeal.
A regular appeal was aceordingly bronght, and was
heard by three Judges, and, as their Lordships
read the opinion of those three Judges, each of
them seems to have had very considerable doubt,
to say the least, whether it was competent to the
Judge in the circumstances to make amy such re-
servation,

The result, however, was that they refused to re-
mand the Suit for rotrinl, and dismissed the Appeul.
They did not, however, make any correction of the
reservation, and so the cuse stood until the question
arose again in the present Suit. In the present
Suif the prineipsl Sudder Ameen seems to have
considered that he was bound by that reservation,
and therefore, he decided that issue in favour of
the Appellants,

e decided against ihem on the other question,
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which is now to be disposed of, nomely, of ther
titie to sue, They, therefore, sppealed aguinst his
docision, and the High Court, withiut going into
the sooond question upon which the case had been
dovided in the Court of first instante; appesrs fo
havo callsd upon the Appellanta to show that not-
withstanding the former dooree they werw still en-
titled to sue. "%

Tt hes been argued that that Decrse not huving
been nppealed against by the Respendents in the
original Suit, was, at all events, whother regularly
or irregulurly made, hinding in the partionlur cuse,
and that it was not competent to the High Court
in this Suit to question its propriety.  Their Lord-
ships are ot disposed to take that view. Without
luying down positively that in no ease could such a
reservation be properly made by a Tudge in one
of the Indian Courts, they think fhat it was open
to the High Court in & case in which the former
dooroe had besm ploaded o8 rer judicats, and in
which all the circumstances under which it wus
mude were befure the Court, to consider the pro-
priety of the ressrvation, and they entirely agree
with the Judges of the High Court in thinking
thut, wimitting that the Judge of the lower Court
bud in any cose such & diseretion as was exervised
in waking the reservation in question, that dis-
 eretion was improperly exervised in the partienlar

They pre of opinion that the appeal must fail
upon the first ground, They are, however, further
of opinion that the Appeal must also fuil, und that
the Decrea of the Pringipal Sudder Ameen is to
be supperted upon the sccond ground, namely,
that the present Appellants have shown no suffi-
cient title enabling them, supposing it wis open to
any person at this distance of time to do 80, to ques-
tion the propriety of the sale of the Putnee
Talook.

It will be convenient to consider first, what has
been the ostensible develution of the Tulook ; next,
what is the nsture of such & fenure | and, lustly,
how it is sought to establish, that the title to that
Tulock, and the consequent right to tmpesch the
sale, huve passed to the prosent Appellnsts.

The Talook was created in favour of Mr. John
Compton Abbatt, in May 1887, by the instrament
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which is at page 101 of the Appendix. Itis in
the ordinary form, their Lordships apprehend, of
a grant of a Putnee tenure, and it provides at line 40
of page 102 for that for which the regulation makes
provision, namely, the notice to the Zemindar of any
alienation of the talook in order that it may be
duly registered. The words are, *If yon make a
“ gift or sale or give away in durputnee the eight
““annas of the above mentioned dehee being your
‘“own putnee, you must give instant notice of the
“game in my Sudder Cutcherry.” On the 7th of
Pous 1248, which we are told was in 1841, Mr.
Abbott sold, for the expressed consideration of
C. B. 11,465: 12, this putnee to a firm kmown as
French, Hodges, and Company. In the Deed,
which is at pages 15 and 16, there is a requisition
at line 20 of page 16 to the purchasers to cause
themselves to be duly registered in the Archives
of the Zemindar, and although the instrument was
not registered in the ordinary register of Deeds
till 1844, it is probable that they were before that
date duly entered and accepted by the Zemindar as
the putneedars,

Of this there is some evidence in the Petition
which will be referred to hereafter, of the Assignees
of Cockerell and Company, for they speak of French,
Hodges, and Company as ““our benamee owners of
“the talook at the time of the sale,”

The sale took place in 1848, and the proceedings
from the Collector’s office show, that it was treated
as the sale of a puinee standing in the names of
French, Hodges, and Compaoy; inasmuch as it
appears from them that the surplus proceeds of tho
sale passed to and were divided amongst the Judg-
ment creditors of that firm. :

That is then the ostensible devolution of the
putnes talock. Of course the later Deed of the
4th of April, 1855, in which Mr. Compton Abhott
assuming to be the absolute owner of the putnee
talook, which had been long previously sold, con-
veyed it formally to Walson and Company, the
present Appellants, can have no bearing on the
guestion of title,

It only shows that if under the Deeds by which
the Appellants now endeavour to trace such title
or right the putnee talook had got back into
Mr. Abbott, or the right to question the sale of
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sumed nature of things—that this talook was part
of the assets of the Bansbarreah concern.

Now, before going to the Deeds on which the
Appellants rely, it may be eonyenient to look at
some of the provisions of the Regulation 8 of 1819,
which apply to this kind of tenure. The scope of
the Regulation is, first, to legalize the tenure, the
legality of which had been daubted ; after declaring
that Putnée tenures are vahd, it provides that they
shall be transterable and answerable for the debts of
the Putneedar. It next deelares that such tenures
are not voidable for arrears of rent, but that the
Zemindar's remedy, where there is an arrear of vent,
shall be a sale under the proyizions of the Regula-
tion. It farther deeclares that the Zemindar is not
entitled to refuse to give effect to a transfer; and
then follow certnin provisions which are in favour
of the Zemindar. The Regulation provides, thaf in
conformity with established usage, he shall be en-
titled to exnct a fee upon every snch alienation. It
fixes the maximum fee; it provides that he shall
also he enfitled to demand substantisl security from
the transferee, or purchaser, to the amount of half
the Jummsh rent, or yearly rent payable to him
from the temure transferred, and that the same
thing shall happen when the tenure passes in a sale
made in execution of a decres or Judement of
Court; that the Zemindar may refuse to sanction
a transfer until the fee and security be tendered;
that if' there is a dispute as to the sufficiency of
the security, it is to be determined by Appeal to
the eivil Court, and it gives him further powers.
In the 6th Section there is this express provision,
“That the rules of this, and of the preceding sec-
“ tion shall not be held to npply to transfers of any
“ fructional portion of a putnee talodk, nor to any
“ alienation other than that of the entire interest;
“ for no apportionment of the Zemindar's reserved
“yent can be allowed fo stand good unless made
“ ander his special sanetion.”

The 11th Section shows what the econsequence
of one of these sules is, It gives to the purchaser
—assuming, of course, that the sale huos been re-
gularly conducted—what we may call a Parlia-
mentury title. It declares that the tenure shall
be #old “fres of all incumbrances that may have
“acerned upon it by act of the defaulting pro-
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“ priotor, his vepresentatives or wssignees, unless
“the right of making such inoumbmnces shall have
“heen expressly vestad in the holder; by u stipuls-
“tion to that effect in the writton engugements
““under which the ssid talook mey bave been held
*No trunsfor by sale, gift, or otherwise, no mort-
“ guge or other limited essignmoent shall be per-
“ mitted to bar the indofeesible vight of the Zo-
* mindar to hold the tenure of his creation snswers
"lhla in the state in which he created it, for the

“rent, which is, in fact, his reserved property
“in the teture, oxcept the transfer or amgmn&nt.
“ ghould have bean muds with & condition to thet
“effuct under express suthority obtained from such
# Zowtindar.”

This being so, it seems extremoly questionable,
whother, if it bad besn even expressly stated in the
various deads about to be eonsidered, that shares in
this putnec talook were tansfersed iy that munner,
such transfers of intorest would have been binding
on the Zemindar; whether he would not have been
entitled to look to Frenoh, Hodges und Qompany us
the rogistered owners of that talook and whether
any of tho pamons who ook theso limited interoats,
some: by martgage, somo absolutely, tut of portions
anly, would have bern entitled to como forwnnd
and say, *“Wo elsim to be treatad as your putnee-
durs.” TIn faet, however, the deeds do not, any of
them, expresaly purport to convey this talook ; and
if the dates of the transactions are considered, thure
is strong ground for infirring that it was the in-
tention of the parties to kesp the two things sepa-
rate, the temre sepurite from the Bunsbarreah von-
aern,. jrohably from » knowledge that the former
could not be deslt with in° the way in which i is
now pretended thet it wus dealt with,

Tt has already been stated that Abbott sold the
putnee in 1841 to Fronoh, Hodges, and Company
for value. The foundation of Messrs, Cockerull's
interest in the Bansbarreah concen is the dead
of the 9th of March, 1842, That is the deod by
which Abbott #old out-and-out to Cockorell and
Company three-sixteenth shares of the Bunebarreah
omeern, Now, s he bad, the yesr before, mld the
putnes talook ax a whole to French, Hodgves, anil
Company, it is difficult o s upon what principle
tho genersl words coufained ju this conveyunce
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can be construed to inelude and convey three-six-
teenths of the talook, suppoesing that it was eompe-
tent fo the Putneedar to sell three-sixteenths of the
talook separately.

Then on the 23rd of May, 1842, Gilson Howe
French, who probably was one of French, Hedges
and Company—thongh it is not shown distmetly
that he was—mortgages to Cockerell five-six-
teenths, and a fraction of another pne-sixteenth of
the Bansbarreah concern. As far as a mere mort-
gage went, supposing that any interest in the talook
passed by the general words, that clearly would
not operate as against the right of the purchaser
under the sule, because the Regulation provides that
the effect of the sale shall be to sweep away any
mortgage created by the defaulting Puineedar.
Again, on the 30th of May, 1842, Septimus Hodges
mortgages two-sixteenths, and the remaining frac-
tion of another sixteenth, of the same indige con-
cern, to Cockerell and Company ; and on the 28th
of May, 1847, his executors sell to Cockerell a third
absolutely of the Bansbarresh concern, which, T
tuke it, included that which had been already
mortgaged by their testator. Therefore, at the
date of their insolvency, which, I think, preceded
the sale of the putnee talook, and cerfainly at the
date of the sale of the putnee talook, Cockerell and
Clompany, or their assignees, were owners of three-
sixteenths and one-third of the Bansbarresh con-
cern absolutely, and were mortgagees of the ghares
transferred by Gilson Rowe French, and thus either
as absolute owners or as absolute mortgagees, were
entitled to fourteen-sixteenths of that concern, but
the remaining two-sixteenths were still outstanding,
and belonged fo one Henry Gloster French, and in
respeet of those two-sixteenths Cockerell and Com-
pany seem at most to bave been equitable mort-
gagees by deposit of title deeds.

In this state of things the sale of the putnee
talook tovk place. An application was made by the
Asgignees impeaching the sale, in which they speak
of French, Hodges, and Company as the benamees
owners of the talook for them; but at that time, as
T have just shown, even supposing that the benefi-
cial interest had passed under the general words of
the conveyances of shares in the Bansharreah con-
cern, they were not absolute owners even of four-
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tocn-sixteenths of that conoern, and they were only
squitable mortgngees of two-sixteenths. The two.
wixtoonths were not vested in them until, T think,
the 14th of April, 1808, and probably the diffievlty
dmphﬁugtheﬁﬂ»htbﬂwwommw
the reason of the very groat delay which took place
before the Appellants came mto Court to fmpeach
the sule in & regular suit,

It is nanecessary to go in detail through the
subsequent decds.  The geveral effect of them i
that in 1853, the Assignoes, the represontatives
of Glyn, Halifix, wnd Company, who had scquived
some beneficinl interest in this Bansharreah eonoern
by the pledge of deeds from Coekerell and Com-
pany, of London, and o veriety of parties, all oon-
oerned in gotting the whole interest in the Bans-
barrenh fictories into the Assignees of Cookerell and
Company, who at the same date transferred it to
John Compton Abbott, All theso transfors wore,
however, of nothing but the Bansbarresh concorn,
Naither the title to the talook nor the right to im.
peach the sale of it could pass to John Cempton
Abbott, or from him to the Appellante, unless they
were previously vested in Cockerell end Co, Tt hus
been shown that, in their Lordsbip's opinion, the
general words in the several conyeyunees to Cocke-
rell und O, cannot be taken to have passed even an
equitable interest in the tulook ; whioh cannot be
assumed to have been un msset of the fastories
merely because it was originully taken by Mr. John
Jompton Abbott when sole proprietor of the fae-
tories, - To their Lordships’ opinion the putneedars,
at the date of the sale; wero Messrs, Frenoh, Hodges,
and Co. ; a firm which, sithough some of its mem-
bmmy have had shares in the Bansharreah oon-

oern, appears on the evidence to have been some-
I.}ungdnmnctﬁum that coneern ; und is not oven
proved to have heen trustoes for it.  In these air-
cumstanoes their Lordshipe, without laying down
any general rule s to the degres of intersst which
might entitle o party to impesch the sule of a putnes
tulook under the regulations, are of epinion that
the Appellants have failed to ahow that they bave
soquired that interest in this putnes taloek which
entities them to dispute the sale in 1849, wnd that
the docisicm; therefore, of the prindipal Sudder
Ameon gpon that point, wes carrect.

They must, therefore, humbly advise Her Ma-
jesty to dismiss this Appeal with costs of both Re-

spondents,













