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not departing from the wholesome rule—that, un-
leasﬂwymclmlynhsﬂed&stthnﬁndmgof.
two conenrrent Courts in_ India upon a question
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For if the Judgments in the Respondents’ favour
wre carefolly. exumined, it will sppesr, either
that “there  hes  beén no finding ‘et sl of the
facts which it was necessary to find, or that those
fnntshnvahaenfoundm&mnroftha.&ppoﬂmt.
Their Lordships may dismiss the Tudgment of the
High Court with the respect e to that tribunal,

. by auying that the learned Judges who then sat

appear fo. havie sonceived, rightly or vmngly, that
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of fact, und that they, under the mluwhmh et
late the hearing of Special: Ap[mln, had mo juris-
diction to disturb the finding of the Court belaw.
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Judgment of the Court of First Instance—it appears
to their Lordships that the Tudge never dealt with the:
regl question at issue between the parties, namely,
the question whether this property wus held bensmeo
by the son and wife of the Appellant, or whether

it was held by those persuns beneficinlly and for
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There were two issues before the Court, one
of which seems to be not very accurately framed.
It is in termns whether the Tkranamah was genuine
or not, which apparently is meant to raise the ques-
tion whether it was a forgery or not.

The real question between the parties and {hat
which appears to have been decided by the Judge
wag, however, whether the parties who executed, or
purported to have executed that document were, at
the time when they so executed it, infants or of
full age. The Principal Sudder Ameon has found
that fact against the Appellant; and the learned
Counsel at the bar have not called upon wus to
interfere with that finding. But what wus the
inference which the Principal Sudder Ameen
drew from the fact 2o found? It wus that this
document, which was @ mere declaration of trust,
and a document intended only to facilitate the mu-
fation of names, i.e. the trunsier of the property,
into the name of the Appellant, being execufed in
a manner which was not binding on the parties who
purported to have executed it, was a faet fatal to
the Appellant’s title; and that from the fact so
found it necessarily followed that the whole of the
Respondents’ case was established agninat the Appel-
lant, and that the property wus really held by those
who were the ostensible owners of it, in their own
right, and not benamee for the Appellant. That
sweeping inference will not stand a moment’s ex-
amination. .

The case then goes by Appeal to the Zillah
Judge, who, so fur as he finds any facts, appears to
have found the material fact in favour of the
Appellant; for he begins his Judgment by stating
that the procecdings before the Court proved
that the Appellant, during his son’s lifetime, had
purchased property in his name, and always acted
as if the son were the real proprietor of the .
estate. He goes on to state the Appellant’s case:
—4“It is urged by Azur Ali that all property
“ purchased by him wus purchased in his son’s name,
“but with his own funds, which is probably the
*“case.”” And therefore he has either done what the
Principal Sudder Ameen did, namely, omitted to
come fo any finding at all on the material issue in
the case, or he has found that issue in favour of the
Plaintiff.
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Thut being the effect of the Judgments, it ap-
poars to their Lordships that there has been really
no decision sgainsi the Appellant in the Courts
bolow, which is capable of beng supported on the
grounds upon which it professes to rest, The result
is, Uhnt it lies upon their Lordships to docide the onso
upon the evidemce in the reeord, putting those
decisions entirely out of eonsideration.

The cose is simply this. The Respondents bring
their suit in the nature of an ejectment suit, to re-
cover, we will take it, that share of the property
which would have belongod to their father, sup-
posing that the purchmses originally taken in the
juint usmes of their father and the wife of the
Appellant, had been teken for thom bemeficially,
The Defendant alloges that of that property,
of which he seems to be now the ostensiblo
owner, he was ull slong the beneflcial Gwner ; thnt
it wid purchased by him from his own funds, beua-
mee, in the namesd of his wife and son, and that
every aot of ostensible ownership which was done
was conmistent with that state of the title. It
is not a novel thing in India that that state of
things should exist. It has heen ropeatodly brought
bafore thin Committee ; and the law relating to it
wins reviewed in the case of Gosain v. Gosain, 6
Moore’s LA, Of sonrse we cannot apply to the deci-
sion of thik case, which s one betwesn Mabhome-
tans, any of the reasons which in the Judgmont
deliverad ot this Boird m that cikse, are drown
exclusively from Hindoo daw. Ibis, however, por-
feotly elear thut in so far us the practice of holding
lands and buying lands in the name of mnother
exists, that practice exists in India #8 much among
the Muahometuns ss among the Hindoos, and the
judgment in Cosain v. Gorain aud the cases therein
reforred to are, at all events, authority for the pro-
positions that the eritevion of thess cases fn India
is to ponsidar from what source the purchase-money
oomes 3 that the presumption is that purchase made
with the money of A in the name of B is for the
benefit of A} and that, Fom the purchuse by «
father, whether Maliomotan or Hindon fther, in
the name of his son, you ure not at Lberty o dmw
the presumption’ which the English law would
draw, of an advaneement in fuvonr of that wm,
Again, the mere fact that this property was pur-
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chaged, not in the sole name of the son, but in
the name of the wife as well as of the son, affords a
strong argument in favour of the hypothesis that it
was a benamee purchase, for there was no such
community of interest between the wife and the
son as would render it probable that they had been
made joint owners of the property; and the reason
for putting two names rather than one into a frust
applies almost as strongly in India as it would in -
this country.

Agam, when we come to the evidence which has
been given in the eause, it appears to their Lord-
ships to be all on one side. * As we have said before,
the evidence of acts of cstensible ownership proves
nothing ; but we have proof, so far as there is any
proof in the cause, of the source from which the
money proceeded, that the money was the father’s.

We have, moreover, the admission of the son.
whieh though it directly applies only to one por-
tion of the property, throws a light upon or at
least tends to corroborate the direct evidence which
has heen given as to the nature of the other transac-
tion. So that, without going through that evidence
in detail, it is sufficient to say that, in their Lord-
ships’ opinion, there was but one conclusion to
which, if the case were fairly tried out, the Judges
of the two Courts which dealt with the guestion of
fact ought to have come,

On these grounds their Lordships will humbly
advise Her Majesty that the decisions of all the three
Courts below be reversed, and that the suit of the
Plaintiffs be dismissed, with costs, They must also
pay the costs of this appeal.



