Judygment of the Lords of the Judicial Commities
of the Privy Council on the Appeal of Bamassn-
diry Dosset v. Radkike Chowdhrain and obhers,
from Bengal, deliversd December 1564, 1889,
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Sie Lawrayen FPari.
THE only question upon this Appeal is whether

the Respondent is entitled to enhanow the remts of
egrtain lands hold by the Amnl]lnhvﬁinntho

zomindary of which the Respoudent 1= the ownot

of a six-annd share. In the Courts below some
questions  were mmised touching the Respoudents
titlo to ber share; the suficiency of the notios
whieh is the statutory commencement of such a
suit; and the justice of the partioultr pssessment,
supposing that the rents ware linble to enbapce-
ment st all§ but these sre no longer in dispate.

A suit to enhanes proceeds on the presumption
that o semindar holding under the perpetusl suttle-
ment has the right, from time to time, to raise the
rents of ail the rent-paying lnnds within his semin-
dary, secording to the pergonah or eurrent rates,
unleas cither he be precluded from the axercise of
that right by a contraot binding on him, or the
lands it question ean be brought within onaof the

, exemptions recoguized by Regulation VIIL. of 1703,
and it also ussumes that the Defendint haa somo
valid tenure urnghsofm;mwymﬂuhnﬂt

which #re the subject of the auit. Before the

recent modifioation of the law (which, as Act X. of
1859 had not come into gperation when this suit
was oommenoced, does not affeet the case), the effoet
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of this presumption in favonr of the Zemindar was
undoubtedly to reliove the Plaintiff in a suit for
enhancement from much of the burden of proof,
which would have lain wpon him in an ordinary
suit, and to shift it upon the Defendant. Regula-
tion VIIL of 1793, however, does not apply an
uniform rule to all tenures and rights of oecupancy.
It may be broadly said that it divides them into
two great classes, viz. Talooks within the meaning
of its 5lst section ; and Ryotty and other under-
tenures for which proyision is made by the 49th
seetion. If it bo conceded that the law easts upon
those who claim the benefit of the Iatter section
the whole burden of proving that their land has
heen held at a fixed rent for a period commencing
at least twelve years before the date of the dacennial
seftlement, it is elear that the 51st section is more
favourable to the holders of talooks within its
meaning, by imposing upon the Zemindar the bur-
den of showing that he is entitled to raise the rent
either by speeial custom, or by contract, or hy
reason of certain specified conduct on the part of the
Talookdar, Tt follows that in every suit for en-
hancement of rent, the nature of the tenure is a
material guestion, irrespectively of the guestion
whether the rent is fixed or variable, since upon
the former question depends the extent and na-
ture of the proof which the Plaintiff is bound to
give.

In the present suit the Respondent has come
into Court treating the Defendants to the suit as
ryots, having a right of occupancy in cerfain lands
at a variable rent. The case set up by the Ap-
pellants was that they were Shilkmy Talookdars;
that they and their ancestors had become s0 many
years bofore the decennial settlement ; and that they
held the talook at a fixed rent. Tn this state of
things, it 18 obvious that the issue settled hy the
Principal Sudder Ameen, viz. “ whether the
“* mehal in dispute is liable fo enhancement or not
is not sufficiently pointed, because in order fo
determine not only that issue, but also the mode .
of trying it, it is necessary to determine the pre-
liminary gquestion whether the fenure of the Ap-
pellants was or was not a talook within the mean-
ing of the 51st section of Regulation VIIL of
1793.
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this holding from 1245 to 1264 ».s, or from 1838
to 1857 ; but that in those dakhilas the holding was
described as “Talook Roopram Ghose and Joykris-
““to Ghose.” The notice which was the com-
mencement of this litigation was served in the
year 1264 »s. The Jumma Wassil Bakee at p. 51
is, so far as it goes, corroborative evidence of the
Appellants’ case ; inasmuch as it ghows that by a
doenment which, from its nature; would seem to
have proceeded from the outchorry of the Zemindar,
and wus filed in the Collectorate in the year 1810,
the lands in question are describied a8 Talook Roo-
prain and Joykristo Ghose, and as held in 1804 ata
rent of 8. K, 168:4:15:1. Their Lordships, how-
ever, do not lay much stress on this document, in-
asmuch a3 the Respondent disputes its binding force
on her, and the evidence concerning it is scanty and
not very satisfactory.

The evidence, however, above stated, seems to
their Lordships sufficient to establish at least a
primd fueie oase that the holding of Rooprain Ghose
and Joykristo Ghose, which existed before and at
the date of the decennial settlement, wus a talook,
and is identical with the present helding of the
Appellants.  Such a case called for an auswer from
the Respondent, and no answer, in the way of evi-
dence, has been given by her to it.

It may he added, that the Judgment of the High
Court seems to treat the tenure as being in terms a
talouk, and even a talook in existence at the time
of the decennial settlement, though afterwards it
speaks of it as a talook creatad at some unknown
period, but having o fluetuating rent. The judg-
ment, too, of the Principal Sudder Ameen, which
also allows the deduction of 10 per cent. for the
expenses of collection, seems to treat the temure
as an intermediate ténure, 7. something higher
than a mere Ryot’s hereditary right of oceu-
pancy.

Tt is said, however, that the tenure, if a talook,
is not a talook within the meaning of the 51st
section of HRegulation VIII. of 1793, unless it is
shown to have been registered under the 48th sec-
tion of that Btatute.

This proposition is undoubtedly supported by the
cuses decided on the 30th of Juue and 10th of
Angust, 1847, and reported at pp. 293 and 413 of
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the Bengal Budder Dewnnny Adawlut Roports for
thet yesr; by the ease docided an the 20th of
August, 1850, and reported st p. 461 of the reports
for that year; and by the case decided on the 31st
of My, 1859, und reported ut p. 807 of tho reporis
for that year, But it is not consistent with the csse
decided on the 30th of April, 1858, and reported at
pi 902 of the volume: of reports for 1858, i which
two of the Judges, who wfterwards deaided tho case
of 1859, extended the bouofit of the Glst seotion to
the wnnm of a Kudeemeo ryot,—a tanure which
their Lordships apprehend was not subject to be e
gistered under the 48th sestion, and was certwinly
nof shown to have been o rogistered in fact.  And
this doctrine of the necessity of registration has
been questioned sad overruled by the cases desided
in the High Court on the 28th of Februsry, 1865,
und the 28rd of Junnary, 1867, of which the fist
is roported ot p. 220 of Hayes' Boports of the deci-
sions of the High Court for 1863, and the other @
roported at p. 63 of the Tth volume of the * Weekly
The offeet of the authorities in India seems to
their Lordshipsto be thet although for several years
it was held by the lute Sudder Dewsnny Adilut,
that in order to bring a talook within the scape of
the 51st section it must be ghown to have been
* registored " “recorded " or © recogmized " (for all
throe terms are used in the mses) at the tima of
the decennial sottlement, that construction s no
konger recognized as Jaw by the High Court ; aunid
that if is at all events sufficient to show that the
tenure existed, and was capable of being registered
af the duis of the deesnnial sottlement, It follows
that their Lordships are not eompelled by o Jong
voursé of ‘uniform decisions to pat upon the olunse
in question a constraotion narsowor than that which,
in their jndgmnt, its words warrant. And apply-
ing this view of the law to the evidemoe, whinh,
though seanty, is uncontradicted, they must find
as o faot that the tenure of the Appellant is » de-
peadent Talook within the memning of the Alst
sootion of Regulstion VIIL of 1798,
Whether such & finding ought not of itself to be
an answer to the present puit is a question which is
occriainly open to argument ; for it may well be said
that a Plaintiff who brings a suit founded on his
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rights against a Ryot in occupation of land, cught
not to be allowed to convert that suit into one
founded on a different right, and governed by a
different rule. Their Lordships, however, withont
pressing that point, think it sufficient to say that
the effect of such a finding is to cast upon the Re-
spoudent the burden of showing that the rent is
variable, and that if there i8 no evidence of that
fact in the cause her snit must fail,

It may be said, however, and that seems to have
heen the opinion of the High Court, that the evi-
dence given by the Appellants itself affords proof
that the lands were held at a variable rent. But
that opinion seems to their Lordships to be founded
on a misconception of the effect of the proceedings
before the Collector between 1797 and 1801. The
proceeding of the 2nd of September, 1800, at p.
49, shows that whatever inaccuracy there may
have been in the petition stated at p. 48, (and the
document appears on the face of it to be worm-
eaten and imperfect,) the case really put forward
at that date by the Appellants’ ancestors, was that
they were the holders of a talook at a rent of 8. R.
168:4:15:1. Their Lordships are, therefore, of
opinion that upon the evidence in the cause the
Respondent must be taken to have failed to show
that the Talook was held &t a fluctuating rent; or
that she is entitled to enhance the rent, which is
proved to have been paid at a uniform rate for so
Many years.

Their Lordships have further to observe, that if
the Bespondent's case were a true ome she would
have had little diffienlty in proving it. She does
not come into C'ourt as the purchaser at a sale for
arrears of revenue, who rests upon a statutory title
with no documents to support it. She derives title
from the Zemindar with whom the decennial settle-
ment was effected ; and she has presumably a right
of access to all the records of the Zemindary, Her
determination in such circumstances to rest upon
the supposed defects in the Appellant’s proof, and to
abstain from giving evidence of the truth of her
own case, affords strong grounds for supposing that
she had, in fact, no such evidence to give. If such
evidence were forthcoming, and she has negleeted
to give it, she must take the consequences of her
own misearriasge.










