Judyment of the Lords of the Judicial Commitlee of
the Privy Council on ihe Appeal of Mullen v.
The National Bank of Awsivalasia, from the Su-
prome Cowrt of South Awstralia, delivered Diecem-
ber 15, 1869,

Present

Loiin CHEELMSFORD.

Lown Jusnes Grevorp.

Sk Rosear J. Prinooone.
Sie Jaxes W. Convins

IN this oase an netion was brought by the Plain-
tiffs, tho Respondents, agminst the Defendant, the
Appellint, this being the third trisl of the setion;
the evidenes on the part of the Plaintiffe was
in substance this:—first of all, cerfain chegues
wers put in which wero clearly conneeted with the
£785 und mterest, for which the action wus
brought, the cheques were signed by the De.
fendant, but connected with an account ealled
“Nilun's Estate” In addition to these cheques
being put in, Mr. Young, the general Munager of
the Bank, wes cxumined ; he stuted that the De-
fendant callod upon him, made a distinet sdmission
of his indebtedness, and promised to puy the deht,

This evidenoe, if unoontradioted, was enough to
sappart o verdiot,

On the other hand, the only evidence on the part
of the Defendint wus the Defendant’s own testi-
mony ; and if his account was to be believed, ne
doubt the verdiet would have been the other way.
But the question of credibility was one entirely for
the jury; and there is this remark to be made on
the subject, namely, if Mr., Young wos to be be-
ligved, und that toek place between the Defendant
and Mr. Young which ho states, it is wholly in-
consistent with the sceount which the Defendant
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afferwards gave in his evidence, as to what took
place between himself and Mr. Nairne,

According to all reasonable probability, if that
had taken place between himself and Mr. Nairne
which he says did take place, he would have men-
tioned that fact to Mr. Young at the interview
to which Mr. Young deposes. He contradicted M,
Young, but did not allege that he mentioned what
he stated to have taken place between himself and
Mr. Nairne.

In this sfate of thmgs we haye the summing up
of the learned Judge, who says that he was satisfied
with the verdict. There is some complaint of mis-
direction in which the second learned Judge, who sat
on the motion for a new trial, does not concur. It is
quite clear that such misdirection (if misdireotion 1t
was) was of a nature which could have had no really
material effect upon the verdict, and that in point
of fact, taking every circumstance into consideration,
the matter was left fairly to the Jury, it being
simply this and nothing else,—was or was not M.
Young to be believed as to what he said the De-
fendant had said to him at the interview with him,
or, im the other hand, was the Defendant to be be-
lieyed ?

Some observations were made as to Mr: Nairne
not being ealled. 1t appears that Mr. Nairne was a
friend of the Defendant, that the Defendant had
been a guarantee for him, and that Mr. Nairne had
been discharged by the Bank., It was not incum-
bent on the Bank, if they did not choose to call Mr,
Nairne to contradict the Defendant. The Defend-
ant, if he had chosen, might have called Mr. Nairne
to support him. He did not choose to do so;
and of course it was not incumbent on him to
do so.

Under these circumstances, the question was one
entively for the Jury; they gave their verdiet after
it was fairly put before them, and their Lordships
certainly can see no reason for concluding that that
verdict was against the weight of the evidence.

For these reasons their Lordships will recom-
mend to Her Majesty that this Appeal shall be dis-
missed with costs.
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