Judgment of the Lords of the Judicial Comaittee of
the Privy Council on the Appeal of Hugo Levinger
v. fur Sovercign Lady the Queen, from Vieloria ;
delivered July 261h, 1870

Present :—

Lopn Camxs.
Sm James W. Convire,
Sig Josgran NArmn.

IN this case the Appellant was arraigned at Mel-
bowrne, in the Supreme Conrt of the Colony of
Victoria, upon an information for murder, to which
he plesded not guilty, and put himself upon the
country. He then snggested and set forth that he
was an alien, and prayed the Queen's writ for having
a Jury de medietate sommoned for his trial on the
information. This was granted, and @ jury was re-
turned and impanelled aeccordingly.  The single
question raised on this Appeal is whether the Ap-
pellant was entitled to challenge peremptorily one
of the jurors who was an alien. The Supreme
Court disallowed the challenge; the trial pro-
ceeded, and the Appellant was convicted.

The rule of the Common Law, as it has been
modified by the 37th section of the Victorian
Statute, provides that every person arrnigned for
any treason felony or misdemeanonr, shall e
admitted to challenge peremptorily to the num-
ber of twenty jurors. (Juries Statute 1865, No,
3T )

The right of peremptory challenge at Com-
mon Law, wits a principal incident of the tral of
felony. When Sir E. Coke comments upon the
33 Hen, VIIL c. 23. which for a time took away
the right of peremptory challenge in cases of high
treason, he says, “the end of challenge is to lave
““un indifferent trial, and which is required by s,
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“and to bar the party indicted of his lawful chal-
“lenge is to bar him of a principal matter con-
“ cerning his trial ” (3 Inst, 27). 1n Mansel v. Reg.
8 ElL & B. p. 71, Lord Campbell, €. J., observes that
«unless this power were given nnder certain restric-
“ tions to both sides, it is quite obvious that justice
weould not be satisfactorily admimistered ; for it
“must often happen that @ juror is retwrned.on the
“panel, who does ot stand andifferent, and who
“isnot fit to serve upon the trinl, although ne legal
“evidence could be adduced to preye his unfit-
“ ness,”

The Victorian Statute provides in section 56,
“ that in all inquests to be taken before any Court
« wherein the Queen is a purty, howsoever it he.
“ notwithstanding it be alleged by them that sue
< for the Queen that the jurors of these inquests or
“gome of them be not indifferent for the Queen,
“yet such inguests shall not remain untaken for
o that cange; but if they that sue for the Queen
s will challenge any of those jurors, they shall as-
“giom for their challenge a cause certain, and the
“truth of the same challenge shall he inguived of
“according to the custom of the Court, and it shall
= e proceeded to the taking of the same inquisi-
“ tions us it shall be found if the challenges be
“ true or not, after the diseretion of the Conrt,”

The right of the Crown, thus restricted, may be
consitlered as in effect equivalent to a peremptory
challenge if. without having to resort to such of
the jurors as have been *set by * for the time on the
part of the Crown, there can he procured, from
those returned on the panel, enough of persons not
objected to to make a jury, The reéstriction in
prictice imposed on the Crown is that it shall not
exercise its prerogative 5o as to make it necessary to
put off the trial for want of a jury. such as the
party arraigned is entitled to have upon his trinl.

The right of this party to challenge peremp-
torily (but restricted to the number of twenty) is
preserved under the 37th section in all cpses of
arraignment for any treason or felony, and it hns
been extended by this section to cases of misde-
MCANOnT.

1t has been contended on the part of the Crown
that this right of peremptory challenge, thus se-
cared, was taken away4n part by the Appellant’s
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having obtained the benefit of the 38th section, by
which he was enabled. when awrraigned for the fe-
louy, to claim a trial by a Jury de medictate.  The
carly statute which oonferred this privilege on aliens
i, cases at the suit of the king was the28 Edw. 111
€ 18,5 2, enacted * for the benefit and iy fivon: ef
“aliens.” The words of the enaetment are'in the
affirmative, professing to confer privilege, not 1o
take away a right confossedly material to swente wn
mndiffercnt tiial which is reguived by luw.

Under the 37th section of tlhe Vietorian Statute
the right of peremptory challenge on the part of
the prisener on his amaizument is certain; but
it is not equally certain that this right was taken
nwayin part by the necéssary operation of the 38t)
section ; or that the rule of the Common Law, us to
peremptory ehallenge, was interfered with in aay
such case by the ugcessary operation of 28 Fdw, 111
c.18:  Ina case where the question arose as 1o the
mking away by impliention the viehe of percraplary
f‘llﬂ].h'li;.;‘.r in felomy ( (Fray v. }g‘f'ﬂr, 11 CL & Fim. 480
Tindal, CJ., suid, * If the question be whether his
“right to the peremptory chailenge hias or has mot
* been taken away, it appears to me that in scenrds

ance with the geileral prinviple of decision applied
“to Crnginal Cases, “tutius ereatur in mition

®

*sénsu,’ the decision of suely fuestion is o bhe

given in fivour of the prisoner, who isnot to be

deprived by tmphication of a right of so muel

imporianes to him, given by the Common Law and
* enjoyeil for many centuries, nnless such implics
* tion ix absolutely necessary for the interpretation
“of the statute,”  Anexample of the like construe
tion is to be found in Hawk. P. C. bk, 1, ch. 7. @
(Felony snd Misprision of Felony), where it is sgid,
“1f a statute create a fislony, and says that the
= offender shall suffer death, yet he shall in sucl
* case hnve the benefit of clergy. for this, being &
“ privilege allowed by the Common Taw, canpo
* be taken away without express words.”

The composition of o jury de medietste is pre-
seribed: by the statute, but the inecidents of the tral
are annexed by the Common Law; and ave therefon
aplied aml included in the statute.  1f on a ws
of lalf denizens and half aliens, the Sheriff wotnrns
twelve as aliens, and among them some who in
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truth are not such, the party may challenge the
wrray for want of a sufficient number of aliens.
(Hawk. P, C. bk. 2, c¢h. 43, s 44.) . There 1s no ex-
press provision in the statute for this, but it is not
excluded, and that is enough. The right and the
privilege are consistent and stand well together.
Not only is there no inconsistency in retaining the
right of peremptory challenge in a ease like the
present, and claiming the privilege of haying a
trial by a juy de medietate, but there ave suffi-
cient reasans for making use of both.

In addition to what has been observed by Lord
Campbell, C.J., as to peremptory challenge, and
which applies to all jurors impanelled on a tried
for felony, there may be alions with national pre-
judices and hostile feclings against the prisoner:
and oljections which he could not make out by
legal evidence. There is not a réason assigned
in books of suthority in favenr of the right of
peremptory c’huﬂutng’e that is not at least as ap-
plicable (if not in some instances more 80) to° an

“alien us to any of the other jurors. Tt is to be
ohsevved that by the 38th section an alien juror
impanelled on a jury de medictate is not liable
to be challenged for want of freehold or of any
othier qualification required by the Aet.  This is
in accordance with the principle of the earlier
statutes (0 Hen. VI, ¢ 29, and others), by which
the laws relating to aliens ps to holding property,
were not allowed to interfere with the privilege
of having a trial by n jury de medistate. The
#4th section of the Vietorian Statute makes the
want of qualification according to the Act a
ground of challenge, and, therefove, it was neces-
sury to remove this hindranee to an alien juror
serving on such a jury, under the 38th seetion.
This section places him in the sane position: as
if e had the qualification reguired by the Aect,
but leaves him subject to be challenged for auy
other canse of challenze; that is to say, for any
personal disqualification at Common Law, except
alienuge itself,  The statite being in the affir-
niative, leaves the Common Law as to these unaf-
focted, ‘This is in accordance with the view of
Mr. Justice Willes in delivering the opinion of the
Judges in Mwlealy v, Lhe Queen, 3 L. R., H. of
L. Cas. 315.
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But for the express saving in favour of the alien
jurar, the disqualifications as to property would
have attached. as in the ease of a demzen juror.
In every instance where the Legislature has not
interfered in lds favour, it will be found that an
alien juror is dealt with as if he were a denizen,
The elosing words of the 38th section are obvionsly
mtroduced ex abundanti eanteld, and the words im-
medintely preceding refer 1o challenges for cause,
as distinguighed from these that are peremptory.

It was not necessary to draw any distinetion
hetween the alien and the denizen moioty of the
jury with reference to the law of peremptory chal-
lenge, the reason for which applied to both; lut
It was IOCESSOTY 1o iﬁﬁ[illg’ﬂjﬁh with reference to
challenges for cause, and to make special provision
as to these for the case of alien jurors on a jury de
medietate. 'The wonds of the section relate to chil-
lengres for cause only. sl are in the sffirmative
so that the right of peremptory challenge is not in
any wiy prejudiced

Whenever the case requires it, and the yeason
of the rule apphies, the law of juries in the absenco
of u positive provision to the contrary, is applicalil
to jurars on a jury de medietate,  The instance of o
challenge to the array lias been mentioned. There
is another mstance in the extension of the law as
to u falex, where althougl the words in the statute
were appropriate to the common trials of Englidy,
vet the law was extended to a jury de medietads,
The case is yeported iu Poplam 86, and is fully s
ont in 10th Rep. 104-6. No cnse has been cited
before the decision of the Supreme Clonrt in 1566,
and no text book of anthority has heen referred 1),
in which the distinetion contended for berween the
alien and the denizen portion of the jury de medio-
fate, as to the law of peremptory challenge, las
been suggested. The case of Feg. v. Georgetty.
Foster & Finlayson. 546, seems to have procecd:d
on the principle that an alien juror impanelled was
subject to peremptory challenge.  As to the exe.
cise of the right of the Crown, under the speci!
cireumstances of that case, it seems to have been
reasonably  restricted s0 as not to prejudice or
abridge the right of the prisoner to have a juty
de medivtate to try him, so far, at least, as jt wos
practicable to obtain such a jury,
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The result is, that their Lordships are of opinion
that the challenge put forward by the Appellant
in this case ought to have been allowed. That
neither in the provision for the composition of
the jury de medietate, nor in that for relieving
the alien jurors from linbility to be challenged
for want of a qualification under the Act, nor in
that for preserving the liability for other causes
of challenge existing at Common Law, is there
to be found anything that takes away, or is in-
consistent with, the right of peremptory challenge
given by the Common Law and preserved by the
Statute as a principal incident of the trial of the
felony, and consequent upon wrraignment. ‘heir
Lordships, therefore, will humbly advise her Ma-
jesty that the Appeal should be allowed, that the
verdict and conviction should be quashed, and a
venive de novo awarded,




