Judgment of the Lords of the Judicial Commiifee of
the Privy Council on the Appeal of Rajendro Nath
Holdar v. Jogendro Nath Banerjee, from the Iigh
Court of Judicature at Fort William in Bengal ;
delivered 8th February, 1871.

Present :—

Sig Jaues 'W. Cornvire.
Srr JoszPH INAPIER.
Lorp JusricE JaMEs.

Sie LawsexcE Prrr,

THIS case had been extremely well argued on
both sides; but their Lordships having had time to
cxamine the evidence, and having now weighed
the argnments on both sides, have come to a clear
conclusion that this Appeal ought to be allowed,
and the grounds of that conclusion I am now in-
strueted to state.

The question is one touching the right of suc-
cession. to the estate of one Kali Prosad Holdar, o
Brahmin, who seems to have been possessed of
a considerable estate, including certain spiritual
rights and privileges conneeted with the worship of
the Goddess Kalee in the well-known temple in the
vicinity of Caleutta. Kali Prosad died on the 1fith
Assin, 1244, a day which corresponds with some
day in September, 1837. He left a widow. «
mother, and four sisters. The mother pre-decessed
the widow, and died in 1855; the widow died in
July, 1864, Of the four sisters, two are dead; one
of them without issue, the other leaving a daughter.
And of the two surviving sisters, one is childless,
and the fourth only has male issue, namely, the
Respondent Jogendro Nath, and the infant Xe-
spondent Kameeka Nath Banerjee, and these two
persons, if Kali Prosad died intestate, are the per-
sons who, according to Hindoo law, would be
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entitled to inherit the estate in succession fo the
widow.

Shortly after the widow’s death, in 1844, the
Respondent, Jogendro Nath, suing i formd pauperis,
commenced this suit, in which he claims to recover
an eight annas share of the estate from the Appel-
lant, who claims under an adoption by the widow,
alleged to have been made by virtue of a testa-
mentary disposition: of heér husband, and from the
other persons claiming interests in the estate under
that testamentary disposition. The infant brother
is made a Defendant pro formd on the Record, and
is represented by his father and guardian Kassee-
puttee Bancrjee.

The Appeal, however, has been argued as if the
litigation were confined to the adopted som of the
widow, who is in possession, that is the Appellant,
and the Respondent Jogendro Nath; and in that
point of view it will be convenient to consider it.

The issues are stated at page 18: they are
these,—‘ Whether or not the suit is barred by the
¢ Btatute of Limitation ? 'Whether or not the Will,
“the Dan Unnoomottee puttro, of the 6th Assin,
“1244 B. 8., alluded to in the written statement
“filed by the Defendant Rajendro, was a genuine
“document : if so, whether the Defendant had been,
“according to the Shastras, adopted by Matunginee
“ Dabea, widow of Kalliprosad Holdar, deceased ?”
The next issue is, ‘‘ Whether, in the event of the
“aforesaid deed of gift being not proved, the
¢ Plaintiff is entitled, under the Hindoo law, to
“succeed to the estate or property included in the
‘“suit ? and if so, whether he is entitled to possess
‘the whole estate or not ?’

Of these issues, the second alone, and perhaps
only part of the second is material. The first issue,
that upon the Statute of Limitations, was originally
determined by the Principal Sudder Ameen, the
Judge of First Instance, in favour of the Defendant.
His decision was reversed on Appeal, and it has
been candidly and fairly admitted at the bar by
Mr. Bell that it is impossible to impeach that
decision ; that, according to the authorities in India,
time would only begin to run against the Respon-
dent from the date of the widow’s death.

Again, the third issue, it may he assumed, would,
if it were necessary to try it, be necessarily found




in favour of the Respondent, the Plaintiff in the
suit, to the extent of the inferest claimed by lim
in the estate, namely, a moiety, or eight annas.
With raspect to the seeond issne, it hus been
suggested by Mr. Doyne that it may admit ' of the
cortention on his part, that the adoption of the
Respondent was invalid, beeause it was not made
with the consent of the mother, which the Will
made a condition precedent to any adoption. Dur
their Lordships, as they have already intimated, do
not consider that that point is in terms open upon
the issue, the latter part of the issue being * whether
“ the Defendant had been, according to the Shastras,
“adopted by Matunginee Dabes, widew of Kal
“Prosad Holdar, deceased.” Those words really
raise only the question whether all the cercme-
nies, and whatever oflier requisites the Hindoo
law has made essential fo an adoption, had been
complied witl. = Their Lordships would not have
held the parties strictly bound to the terms of
the issue, if' they had seen any trace that it
had been understood in any other sense in the
Court below. But they cannot find that that was
the case, that it ever was raised below, that the
mother had not given her consent to that adoption ;
and they are eonfirmed in this by lovking at the
grounds of Appeal which were filed by the Re-
spondents in the Hizh Court in which he tukes
these two points with reference to the adoption :
“ The Lower Court has failed to eonsider that Ma-
“ tunginee had no right to adopt under the exist-
“ing Hindoo law of adoption. There is no proof
¢ to show that the ceremonies and formalifies pre-
“geribed by the Hindoo law weroe legally per-
“formed, and the Defendant’s adoption ought to
‘“have been cancelled on that score.” There is
not a word suggesting that the mother’s consent
had not been given. TUnder these eircumstances, if
the mother’s consent were necessary under the Will,
as to which their Lordships give no opinion, it
must be presumed that that consent was given.
That part of the issue which relates to the va-
lidity of the adoption according to the Shastres
wus found by the Court of First Instunce in favour
of the Appellant. The Tigh Court has intimatel
no upininn, as it Wis not neecssary for them to
decide that point whether the Judgment in that
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. respect was right or not ; but their Lordships have
heard no reason whatever, and no grounds have
been shown before their Lordships at the bar, for
impugning that part of the decision of the Prin-
cipal Sudder Ameen.

The sole question, therefore, on which the de-
termination of this Appeal depends, is the va-
lidity of that Dan Unnoomottee puttro, which it
will be convenient, as it is im its nature testa-
mentary, to call in the observations which I
shall hercafter make, ¢ the Will.” This Will pur-
ports on the face of it to have been executed on
the day of the testator’s death. The effect of it, so
far as it is necessary to read the passage, is cor-
rectly stated in the Judgment of the High Court.
The Judges say, ‘“ This deed,” as they call if, it
¢ will be observed, gives his wife Matunginee per-
“mission, with the consent of his mother Jeo-
“money, to adopt one son. It makes a present
“ division of his property into seven annas and
“ nine annas, but postpones the enjoyment of it by
“ the parties for whom the several shares are in-
‘ tended, until the death of his mother, who, during
“ her lifetime, is to be the proprietor and manager
“ of the whole sixteen annas of his property, and te
“pay his debts out of the nine annas share and
¢“other expenses of maintenance, etc, out of the
“gixteen annas. On the death of his mother his
“four sisters are to take possession of their seven
“annag share, and, in case of any one of them
“« dying childless, her share is to descend to the
¢ children of the other sisters. The nine annas
“ghare is to be the property, without power of
“alienation, of Matunginee during her life, and
‘“after her death it is to descend to her adopted
“son,” T stop there because I am not clear that
the Judges have really given the true construction
of the concluding clauses of the Will in what
follows, and it is unnecessary to consider whether
that construction is right or not.

The earliest production of the document was
within ten months of the testator’s death, in
August, 1838. In that month Jeomoney, the
mother of the deceased, came forward as execu-
trix, as we should say, under this Will, claiming
to be substituted as decree holder in a suit in
which her son had recovered a decree in his life-
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time., The widow appearcd on that oecasion by
her mooktear to support her mother-in-law’s appli-
cution. The Judge seems to have required, or the
parties to have tendered, proof of this instrument.
The writer of the instrument was examined, and
one, if not two, of the atfesting witnesses were also
examined. The evidence, such as it was, seoms to
Lave satisfied the Judge, at all events for the pur-
poses of the application that the document wos to
he treated as a true document, and, aceardingly,
the mother was substitated as the deeree holder.
8o far, therefore, the widow, who was the heiress-
at-law of the alleged testator, was supporting the
alleged testacy. In 1844, however, there seewms to
have been some change in her disposition in that
respect and some disagreement in the family, and
she then made the application which is found at
page 69 of the Record, to sue in furmd pauperis, in
order to assert her rights as heiress-at-law. She
appears from that document at that time to have
left her hushand's house and to be residing in her
father's house, where, of conrse, she would be under
the influcnce of parties who would urge her to
assert her extreme rights, and if they eonsiderad it
necessary for her rights to do so, to dispute the
Will. Whatever she may have actually done alter
that in the suit, does not appear, but it is clear that
in 1845 that litigation was compromised, and she
reverted to her original position of a person sujp-
porting the Will and taking under it. The com-
promise is at page 76. The offect of it wus thut
the Will was admitted as the foundation of the
rights of the family, but the mother retired from
that position in whieh the Will placed her of being
mooktear of the whole estate,—the person managing
the estate with whatever bencficial interest that
management might give her, and supporting the
whole family cut of the proceeds of the whols
ostate; and that she thenceforward agreed to be
entifled to receive maimtenanea only, and to put the
widow in the possession of that which the Wil
guve to her and the sisters—in immediate posses-
sion of that which the Will gaye to them. Now,
that compromise has been very much relied upon
by Mr. Doyne as affording an argument aguinst
the validity of the Will, Their Tordships are wu-
able to aceede to the argument which he has luid
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before them. His contention is that it must be
presumed that the mother would not have agreed
to those terms unless' she kneiw that the Will was
a false document, and was afraid of its validity
being contested in open Court. Dut, on the other
hand, it may equally be said that the widow wounld
not have agreed to relinquish her claim to the
whole estate if she had known that the document
could not be proved in open Court, and that she
had every chance of gaining her suit. "Without
imputing such a motive to the mother, it seems
not wholly unnatural te suppose that she might
be guided in that by the udvice of members of the
family,—that they might have put before her that
the estate would very likely be wasted in litiga-
tion,—that the proof of a Hindoo Will when a frue
document is always an uncertain thing, and that
being advanced in years and having her daughters
put in possession of seven unnas of the property,
her position would not be materially worse, and
that she might fairly agree for the sake of peace
to make the sacrifice which &l did make. On
the whole, their Lordships think that it is impos-
sible to draw any conclusion from that compromise
which militates strongly against the evidence in
favour of the Will.

From that time forth, with perhaps one éxcep-
tion, the family appear to have acted comsistently
upon the Will. This compromise was filed in 1845,
The adoption was, I thiuk, in 1848; but, inter-
mediately, there are several proceddings both before
and after the adoption in which all the family put
forward this Will, olaiming under the Will; aud,
in faet, there is nothing except the docuident to
which I am now about to refer which shows
that the Will was questioned by any of the im-
mediate family of Kali T'rosad. 'That document is
the one filed on the part of the Respondents, and
is at page 83 of the Hecord. It is the Petition of
the widow when a party, a rclation of the fumily
who had recovered n decree for costs aguinst the
mother, was secking, after the mothér’s death,
to get these costsfrom the widow; dnd she, alter
stating that she hiad no conuection with the widow
as heir, that the heirs of thc mother were her
daughters, no doubt does iu the second para-
graph of her petition speak of having been ins
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duced to eonsent to & division of the whole sixtecn
annss by collusion.  But this doeument 15 filod in
the Court ll}' her mooktear ¢ it does not =eom 1o
lave been signed by her, and their Lordships, con-
silering that in this very dotument she dosimibes
herself us the mother und guandlisn of the son
adopted under the Will, eanmot ascrilie any im-
portance to it or Suppose that this statement s
anvthing but one of those statements whicl 2 na-
tive mooktear iz so spt-to put in without much re-
gard 1o the truth of what is alleged in it, in aeder
to gain some immediate object in the suit in which
i 15 filed, The :i.dulﬂinll took ]rlur:t with great
publicity and  formality, wag known fo all the
members of the family, and must be presumed to
have been made under the Will.

We therefore find that for a period of twenty-
soven years this Will was, with the exceptions I
have mentioned, acted npon and recognized by the
whole of the family of Kali Prosad, and that the
logul 2fafus of the Appellant was soguired under it
with the li‘ill_v\\‘lt'tlj_{:' of all the members of the
fumily. If the document had been a fabricution,
and if there were persons whe might have inter-
veuod and have contestod the Willy the presumnip-
tive heir, who was in existence belure his title was
defoated by the birth of the present R spondent,
might bave ecome forward in one way or another
and eontested  the Will. Therefire there arises
from all these olrcumstances a very streng presump-
tion, which their Lordships do not foel thomselves
at liberty to disregard, in favour of the Will No
doubt these creumstances, as the law stands, are
not conclusive aguinst the Respondent. e has
the right to call upon the Appellant, the De-
fendant in the suif;, to prove his title; but their
Lordships eannot but feel that while he has that
extremo right, every allowance that can be fairly
made fur the less of cvidence during this long
period by death or otherwise, every allowanee
which can aeeount for any imperfection in the
evidence, ought to be made; and on the other
hand, that in testing the eredibility of the evidenee
which is aetually given, great weight should be
given to all’ those inferences and presumptions
which frise from the conduct of the family with
respeet to the Will and to the acts done by them
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under the Will. The case seems to their Lord-
ships to be analogous to one in which the legitimacy
of a person in possession is questioned, a very con-
siderable time after his possession has been ac-
quired, by a party who has a strict legal right to
question his legitimacy. In such a case the De-
fendant, in order to defend his s/afws, should be
allowed to invoke against the claimant every pre-
sumption which reasonably arises from the long
recognition of his legitimacy by members of the
family or other persons. The case of a Hindoo
claiming by adoption is perhaps as strong as any
case of the kind that can be put; because when,
under a document which is supposed and admitted
by the whole family to be genuine, he is adopted,
he loses the rights—he may lose them altogether—
which he would have in his own family; and it
would be most unjust after long lapse of time to
deprive him of the stafus which he has acquired in
the family into which he has been introduced, ex-
cept upon the strongest proof of the alleged defect
in his title.

With these observations, their Lordships proceed
to consider the direct evidence as to the validity of
this Will. They do not propose to go into it at
any great detail. It was fully considered in the
first instance by the Principal Sudder Ameen,
himself a Brahmin, who has embodied his con-
clusions in a Judgment, the careful preparation and
expression of which seem to their Lordships to be
highly creditable to that native Judge. He came
to a clear conclusion that the witnesses who were
called by the Respondent to show that Kali Prosad
was in such a state of body that it was impossible
that he could have executed this Will, were persons
of no credit and not to be believed. He, also
weighing all the circumstances, giving weight to
the proBabilities of the case, and considering the
positive testimony which had been adduced before
him, came to a clear conclusion that the Will was
genuine and ought to have been affirmed. Upon
appeal to the High Court, the learned Judges of
that Court, for reasons which they have not re-
corded, but which may casily be presumed to have
been a desire to cxamine the subscribing witnesses
for themselves, and also to examine the subscribing
witness who had not been called in the Court below,
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the father of the Respondent, re-examined the three
witnesses who bad been examined, and examined
for the first time Kassceputtee Danerjee. Of the
evidence then taken, it may be said that the
witnesses who were re-éxamined do mot appear
to have Leen in any degree shaken, and the cruss-
examination of ome of them, Shiboram Chatter-
jee, elicited gome fuller accvunt of the prepara-
tion of the Will, which is not altogether imma-
terial, if true, to the Appellant’s case. Of the
evidence of Kasseeputtee Banerjee it is suffisient to
say that it amounted eonly to this, that thoueh s
name did appear upon the decument, it had been
added some twenty days after the death of the
testator at (he instigation of the mother, who told
him that the arrangement was for the benefit of
his future som, end that her consent wias necessary
to any adoption. He does not venture to express
a conviction one way or the other as to the truth
or falschood of the Will, and it is obyious that his
gtatement, toking it in the most favourable sense,
that he merely put his signature at that time toa
docnment of which ke had not witnessed the exe-
cution, on that persuasion, does not entitle him
to very much credit. If, vu the other hand, he did
it believing the document to be a forgery, he would,
of course, be entitled to mueh less eredit, wnd
therefore his evidence is not that upon which any
reliance can be placed; and the Judges of the High
(‘ourt do not appear to have grounded their Judg-
ment upon it. All they say as to the evidence of
Kusseeputtee Banerjee is, * We think it better to
“ form our opinion on the merits of this ease irre-
U gpective of anything contained in it. Although,
“ notwithstanding the equiveeal posifion in which
“ he stands on his own showing, we ure inelined to
* think that there is some truth in what is stated
““g8 to the origin of the Deed now before the
“ Court.” That, therefore, may be left out of con.
sideration.

Now if the two judgments are looked at in op-
position to each other, it would appear that the
learned judges of the High Court have, in the first
place, diffeved somewhat from the Principal Suddes
Ameen m hig appreciation of the peolability that
guch a document us this should live boen exeoyted,
They say,—* As the Principal Sudder Amcen has
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“remarked, it is contended by the Plaintiff that
“that Deed was a concoction of Kalliprosad’s
“mother, Jeomoney, who fabricated it te provide
“for her daughters, for whom a Hindoo mother
‘¢ has greater affection than for male children, and
“ that it was only to quiet the wife that nine annas
“ of the property was allotted to her: whereas by
¢ the Defendant it is urged that Kalliprosad’s four
“ gisters were, according to the custom of the
¢ family, married to Koolin Brahmins, who never
“ take their wives to their home or otherwise main-
“ tain them; that, mindful of their helpless situa-
¢ tion and of his own salvation, he made a provision
¢ for the former at the same time that ke provided
¢ for the maintenance of the latter; and that as 2
¢ dutiful Hindoo son, he made the mother manager
‘““and proprietor; that, moreover, Kalliprosad’s
“ income was about rupees 800 a year, and that
¢ one quarter of seven annas of that sum, viz. 85
“ rupees per annum, was not an out-of-the-way sum
‘ for each of hissisters. There is no doubt that this
“ deed is for the benefit of the sisters of Kallipro-
‘ sgad Holdar, and that it is only in case his adopted
‘ gon has issue that nine annas of the property can
‘“ remain away from the sisters or their heirs even-
“ tuglly, Without going so far as saying that
¢ there is an antecedent improbability in this dis-
“ tribution of the testator’s property, the Court has
“ po hesitation in saying that that distribution is
‘ upusnal. A permission is not given to the wife
‘“to adopt more than one son, and the adopted
¢ son’s patrimony is cut down, and it does not
‘“ become vested in him wuntil affer his: mother’s
¢ death, and if he dies issueless the property goes
“ to the testator’s sisters and their heirs. As to
“ the necessity of Kalliprosad providing for his
“ gisters married to Koolins by a deed of that sort,
¢ that is not so apparent; whilst they live in the
¢ family house the obligation would remain on
¢ Kalliprosad and his heirs to maintain them and
“ their children, but to divide his estate in this
“ way is to go beyond the obligation which the
¢ Hindoo law imposed on Kalliprosad. Again, the
¢ Court does not see the justice of considering the
“ adopted son of a stranger, and of contrasting him
“ in the position of a stranger with that of the tes-
¢ tator’s sisters. After the adoption, the adopted
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¢ gon is no longer a stranger; he is the person who
¢ procures the salvation of his adopting father, and
# therefore in the face of so great a benefit aceruing
“ to the testator from the son adepted, any perma-
** nent diminution of the property left to him, even
“ to the amount of four times 85, 340 rupees a
¢ year, bears the semblance of injustice.”

On this it is to be observed, that the principal
point upon which they differ from the Sudder Ameen
is the probability of the provision made for the sis-
ters, by giving them specific shares in the property,
instead of giving them mere allowance for main-
tenance; and it may be very true, as the learned
Judges say, that these sisters being marricd to
Koolin Brahmins, there would remain the obligation
on Kalliprosad or his successors to maintain them,
The whole question was, however, raised before the
Principal Sudder Ameen, who, as a Brahmin, is at
least as likely as the Judges of the High Cowrt to
know what a Brahmin would be likely to do in
those circumstances, and he has expressed an opi-
nion, that the provision was not an unnatural one
for the testator to make in those circumstances.
Aguin, it is no doubt true that greater power
is given the wother than she would have nutu-
rally under the law, and that the interest of the
adopted son is postponed, and that the disposi-
tion is altogether different from that which might
have been made by a men who had in his mind the
single object of leaving an adopted son.

It is possible, and it has occurred to their Loxd-
ships, considering that evidence which points to
the provisions of the Will having been diseussed
a day or two before its actual execution, and 1«
the relations subsisting between the members of
this family, that there may have been somethint
like 2 compromise in the testator’s mind, namely.
that there may have been some pressure upon
him on the part of his mother to make a larger
provision for his sisters: on the other hand, that
he was anxious to carry out the prineciple, dear 1«
every Hindoo, of having an adopted son, and that
the actual disposition may have been the result of
some such a compromise. But their Lordships haye
to observe that they are not dealing here with a
question whether a disposition has been obtained
by any undue influence or under any pressure of
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that kind, but upon the issite whether this docu-
ment:is a forgery or is-the Will of the. testator.
Another point uponr which the learned Judges of
the Sudder have: intimated some dissent from the
Principal Sudder Ameen was the:oredit to be given
to:two.of the witnesses examined, mamely, the two
young met, Tlenonsath Heldur and Koylas Chunder
Banerjee, They say of tlat, ¥ We do not believe
“ the: statement’ of Denonath : Holdar: and Koylas
“ Chunder Bauerjee on this point. 'They were both
‘“ boys: no intelligible reason is given for~ their
“ being at Kalliprosad's at such a time, and the
‘¢ gvidence before us:as to the duration of Kalli-
¢ prosad’s sickness, as:to his state two days before
“ his death, and as t his state on the day of his
“ death, even if- it be eredited, does mot admit of
¢ gur believing ‘at the. samre time that he entered
“ into - those: explanatory eonversations with the
“ witnesses, which in - their. depositions theyde-
tail.¥ The observation: that is founded upon the
age of these two witnesses: might have some force
if this docuement:were now: produced for the .first
time and their nanies were'found upon it as sub-
scribing witnesses. ' But the argument is all the
other  way, when  it:is considered that the docu-
ment was beyond all question produced in 1838;
because it is in' the: highest degree improbable
that if persons were concooting a forgery, they
would ‘call into their evuncils two' boys sixteen
or seventeen years old, who would be manifestty:
from their youth mot likely persoms to be en-
trusted with the secret. - They have given an ex-.
planation which seemed plausible to the Principal
Sudder Ameen, and sectns plausible to their Lord-
ships for their presence on that occasion. The ex-
planation is, that a message came to the father of
one of them to go to the house, that he was pre-
vented by business frony.going to:the house, and he
said to the son, “'Will you go?” The son met a
companion, also apparently a relation of the family,
and they went together. There. may be some little
exaggeration as to the amount of explanation given,
but their Lordships sec no reason, as fthe Principal
Sudder Ameen saw 1o reason, why their statement,
that the testator did actually acknowledge before
them that the documeut was his Will, should be

discredited.
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Therefore, going through the whole of these tywo
Judgments, it appears to their Lordships hat really
the ratio decidendi, or ut loast the turning-noint
the minds of the Jearned Judges, was the pres-
sion; which they derived from the inspeetion of the
letter M. Now fhat point was not taken fur the
first time Tefire {he High Court, The suggestion
seems also. to have boen made in the Conurt of the
Principal Suddor Ameen. anid be, a8 wo umierstind
his Tudgnyent, thought that there was nothing in it
Now, with great respeet for the knowledge wihivh
the two learned Judges of the High Court possessidd,
as their Lordships douht uot, of the Bengules lny-
guage, their Lordships cannot Bt think that upon
such a point as that, the nafive Judge, examining 4
lefter in his own alphabet, is more likely to be o
competent Judge than the two Europeon Tudeys,
But independently of that, it appears to their Lowl-
ships to bea very unsafe ground of deeigion, The
evideneo as to the absoluto prostration and insepsi-
bility of the testator at the time has been discredited.
No doubt his own witnesses state that he put (liis
letter, foeling too weak fo write his name at full.
But it is impossible from the mere inspection of
the latter, as it appears to their Lordships, to be ahli
to predicato with any degroo of certainty or securucy,
that the man was too weuk to muke the impressio
with his pen which he is said to bove made. Tt ix
impossible to say what momentary rally of strength
might take place to do an. act of such hrevity as
that ; and, therefire, their Lovdships are unahle 1,
give to that, which is after all morely the fmipres-
sion of thess two Judges derived from aetunl
inspection, the weight which hias heen given to ir.
They cannot think (eonsidering that the evidence,
supparted as it is by the presumptions to which refir-
tnee Las been made), on the whole greatly prepon.
derates in favour of the genuineness of this instro-
ment; that the mero appearance to the eyes of those
Judges of that letter is sufficient to outweigh it;
and, therefore, their Lordships, however great thei
respect for the Judgment of the High Court, fi
that it is their duty in the present ease to advise
Her Mnjesty to allow this appeal, o reverse i
Judgment of the High Court, and to direct thar iy
lieu thereof an order he made rlismiss.iug the appisl
to the High Court. The party having sued
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Sformd pauperis, their Lordships will further recom-
mend that an order be made dismissing the Appeal
to the High Court, with such costs, if any, as ac-
cording to the praoctice of that Court are given to
an Appellant suing in jformd pauperis, and the
vepayment of any costs that have been paid by the
Appellant ; and their Lordships, considering that
they are dealing with an heir-at-law questioning
this Will and supporting a Judgment which has
really been in his favour sctting aside the Will, are
not disposed to make any order as to the costs of
this Appeal,









