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THERE is some obscurity and difficulty in this
vase, arising chiefly from the length of time durine
which the litigation has unfortunately coutinued.
and from some of the proceedings in the course of
that litieation not having been conducted with the
perfect regularity which would have been desirable.
But disembarrassing the case as far as possibil
from those difficulties, the facts appear on exami-
nation to he simple, and the law applicable to
them to be without doubt,

Now what their Lordships find is this. So long
ago as the year 1828 there was a cotitroversy
between the two persons whom T will term the
Appellant und Respondent, although there has
been a change of interest since that time, and ther
are now more Appellants than one, and more Re-
spondents than one. The Appellant apparertly
had become pussessed by purchase of the Zemin-
dary in question, and had sold a four annas share
of it to the Respondent. The Respondent appeirs
to have desired the fulfilment of that barenin. (o
be let in topossession’ and to have the Wasilat or

mesne profits for the four annas share during the
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time he had been kept outof possession, and he
instituted a suit for that purpose, and obtained a
decree from the Court of First Instance. He was
ordered to be put into possession. The owner of
the larger share appealed to the Sudder Court, and
pending the appeal the possession of the Respon-
dent was suspended, and the Appellant was left in
possession of the whole. In that state of things,
the parties, apprehending the delay and expense
of the prosecution of the case in the Sudder Court,
and the owner of the smaller share being anxious
to get into possession of his property, came to
an agreement which is upon record at pages 25
and 26, The substance of that agreement was
this. The facts that I have stated were recited.
The agreement provided that there should be an
immediate possession given to the Appellant and
to the Respondent of portions at all events of cul-
tivated land—an immediate separate possession of
portions of the cultivated land which were taken
provisionally, and only provisionally, to be as near
as then could be ascertained the proper propor-
tion to which each was entitled, viz. a share of
twelve annas, and a share of four annas. Those
proportions were mentioned by some general
names and descriptions which need not now be
specifigd.  Dut then, as it was apparently obvious
to both parties that that division and that posses-
sion would not be accurate with regard to the real
rights of the partics, it was carefully stipulated
that it should be only provisional, and that it
should be subject to rectification. The parties,
thetefore, proposed that the rectification should
tiuke place in this way. If either desired it in the
course of the ensuing twelve months, he was to
liave an arbitrator appointed, that is to say, he was
to propose some person who would be acceptuble
to the other person concerned, and the rectification
was to take place by the award of the arbitrutor,
but if the arbitrator was not appointed, then the per-
son who was injured by his not being appointed, was
to bave liberty to appeal to what is termed the
Hakim, which lias been very properly considered
to be the proper tribunal, whatever it might be
—to appeal to the proper tribunal for the purpose
of having eftect given to this agrecment as to the
rectification of shiares,  There was a proyision that
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the Appeal in the Sudder Court was not to be pro-
ceeded with, and that an application was to be
made to the Sudder Comt to have that Ap-
peal dismissed, and this instrument of compromise
put upon record in place of the deeree. Then the
agreement contained this clause, Tt is o clause
relating to Wasilat, but it is a clanse which, as
their Lordships think, is not a clause to be read as
giving a right in certain cases to Wasilat, but as
defeating a right to Wasilat which it is assumed
would exist if it is not taken away. It was natural
to suppose, and it would naturally follow, that if
upon the rectification of the provisional arrange
ment made by this agreement, it should appear
that one or other had been for a time in pos-
session of a larger share of the Zemindary than his
proper proportion, the person so in possession of
the larger share would have to pay Wasilat or
back rents—mesne profits—to him who had had
the share, which was not adequate to that 1o which
he was entitled. It was provided, therefore, in
these words,—* Should any one amongst us both,
“ through negligence, fail to appoint an arbitrator,
% then he who should think this injurious to his
“ right, shall, within the said period, apply to the
« Judges of Court"—that isthe Hakim—*for deter-
“ mination of the matters above mentioned, if by
¢ not doing this within the said mited period, uny
¢ one should bring a suit for the excess after the
“ expiration of the limited period, then he shall
“ have no claim for Wasilat, of the same which
“ had acerued during the period of dispossession ;
« if the claim for Wasilat be made, that will not
“ be valid."

I repeat their Lordships think this is clearly a
clause of defeasance, of forfeiture of that which
otherwise would plainly be the right of the person
in possession, of the share less than he was entitled to,
1t is obvious that an arrangement of a different kind
might have been mude. The rents might have
been impounded, they might have been kept iz
medio, or in the hands of some third party until it

-
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was ascertained what was the true proportion
which each should be putin possession of.  That
would have been clearly inconvenient to both par-
ties; that was the very thing they wanted to avoid.
Both parties. therefore, were put into possession
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of that which was the nearest estimate that could
be made of their respective rights, in order that
they might enjoy the advantages and the profits
of the land, but that was all subject to rectifica-
tion as to the quantity, and therefore subject also
to making good to the party injured any exoess of
profit which the other might have derived.

That being the agreement made in 1826, we
have next to consider what took place in the
twelve months which followed the date of the
agreement.  The agreement was dated the 22nd
September, 1826, What followed was this: On
the 26th June, 1827, both parties applied by
petition to. the Commissioner of the district in
which they both lived, putting before him this
deed of compromise and asking him te send it to
the Sudder Court, - The Judge to whom the ap-
plication was made thought this was an irregular
proceeding, that they ought themselves to forward
it to the Sudder Court, if they desired it. But
two days afterwards, on the 28th June, 1827, the
Respondent presented a petition in his own name
to the same Commissioner, the loeal Judge, asking
that effect might be given to this arrangement,
and that proceedings might be taken in substance
to rectify in his favour the division that had been
made of the land by the agreement. The Com-
missioner gave in substance the same answer which
he had given to the former petition, that the suit
was before the Sudder Court, and that the appli-
cation should be made to the Sudder Court.

Now at this point of the case their Lordships
must express their opinion that the application of
the Respondent being in the nature of an original
claim founded, not on the former cause of action,
but upon the agreement made in 1826 and the
special terms of that agreement, the application
to the original Judge might well have been enter-
tained by him, and af all events they are not pre-
pared to say that that application was made so im-
properly, so irregularly. to a person so entirely
devoid of jurisdiction; as to lead to & forfeiture
under the clause to which refercnce has been
made, on the score that the Respondent. had
not applied within twelve months to the proper
Hukim on the subject, Their Lovdships are
of opinion that the Commissioner o whom the




application was made might well either haye en-
tertained  the application himself as an original
<uit. or at all events might have kept possession
of it until a petition had beén presented to the
Sudder Conrt to make this agreement entered into
in 1826 a proceeding of that Court, and to have
an order giving effect to it by way of compromise,
However, the Commissioner took a different view;
but that in their Lordships' opinion cannot, if the
proceeding was a proper procevding on the part
of the Respondent, have the effect of subjecting
the Respondent to forfeiture pnder the clanse of
the agreement.

On the 13th September, 1827, it appears that
application was made to the Sudder Court by the
Appellant to make the compromise & procedding
or tecord of that Court and to give directions for
carrying it into effect, which the Sndder Court on
the 28th February, 1828, ordered accordingly.
That of course was ufter the expiration of the
twelve months.

Their Lordships, therefore, are of opinipn on
this part of the case that the deecision of the High
Court from which the present appeal is brought
was a corredt decision, and that the High Court
were warranted in holding that there had been no
forfeiture of the right to Wasilat under this clanse
in the mgreement, by reason of the Respondent
pot taking the proceedings within the twelve
months,

1t is necessary now to vefor to the subsequent pro-
ceedings in order to dispose of the sccomd part of
the case as to the Statute of Limitations, On the
28th Augnst, 1828, the Respoudent applied to the
local collector for a rectification of partition of the
Zemindary, That was uot in the form of a plant
or of an original action, but in the form of & peti-
tion. The collector thought that the Sudder hav-
ing had seisin of the appeal in the original cause,
he had not jurisdiction to entettain this petition,
and accordingly an application was made in the
year 1832 to the Sudder Court by the Respondent
to rectify the division of the land. Tt is someshal
difficult to nnderstand whether this is to be leoked
upon as an original proceeding or as a proceeding
carrying out and continuing the chuin of the for-

mer In‘mn-mii[_n:&' in the case.  Their Lovdshiups are
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disposed to think that it is in the latter point of
view that it ought to be looked at. There was
the original suit in 1826, to which I have already
referred ; there was the compromise, there was the
petition in the Sudder Court to have effect given
to the compromise, and there was then this fur-
ther proceeding in the Sudder Court to give that
particular effect to the compromise which consisted
in the rectification of the division of the Zemin-
dary. On the 28th July, 1858, that is, after a
lapse of twenty-one years, a scheme for the recti-
fication of the partition was submitted to the Sudder
Court by the officer who had been assigned for the
purpose, and on the 25th April, 1854, the Sud-
der Court confirmed that scheme. On the 25th
July, 1854, the Respondent, who had been found
by that scheme to be entitled to a very consider-
ably larger share of the Zemindary than he had
been in possession of, was put into possession of
the additional portion to which he thus was found
to be entitled.

Now I have stated already that their Lordships
are of opinion that, consequential upon the agree-
ment of 1826, there would be the right of claim
for Wasilat or mesne profits, if it should be ascer-
tained that either party had not, according to the
provisional partition then made, been put into pos-
session of the share to which he was rightfully en-
titled. Whether either party was in possession of
a larger share than his proper share could not be
ascertained, and was mot ascertained, until the
rightful and proper partition was finally made.
Until that period it was a matter of doubt and
uncertainty whether there would be any elaim for
mesne profits or Wasilat at all, and of still greater
uncertainty, necessarily, what the amount of that
claim might possibly be. On the other hand, when
once it was ascertained that either party had been
in possession of a share smaller than his own, his
right to Wasilat would follow as& matter of course,
unless barred by some special impediment which
at present does not appear in the case. Therefore,
in the year 1854, when possession was given to the
Respondent of the additional share to which he
had thus become entitled, his right primd Jacie
would be also to receive from the Appellant that
proportion of the mesne profits of the land which




would represent the exeess, in possession of which
the Appellant had been, and out of possession of
which the Respondent had been kept. ‘Lheir
Lordships are not prepared to say, that without any
substuntive or original proceeding, and merely by
means of an application to carry into effeet the
compromise in the suit, this right to Wasilal
might not have been asserted and enforeed.  But
the course which was taken by the Respondent was
this:—He did not upply by petition, or in the
original chnin of proceedings, but he commenced,
on the 258th January, 1862, a soparate and original
suit to recover this Wasilat, but to reécover it ns a
cluim which flowed out of the former procecdings
Now, putting aside for a moment the lapse of sime
bietween July, 1854, and January, 1862, their Lord-
ships, although they do not affirm the regularity
ar the 1n-rr5.-iit_\ for the pluim of 1862 a8 an ori-
ginal proceeding, are, notwithstanding, ol opinion
that if there is any irregularity. there is nol sl
an irregnlavity in originating that separate pro
coeding as should disentitle the Respondent to Iys
claim for Wasilat, if he otherwise was entitled to it
and that he was otherwise entitled to it their Lord-
hips have already expressed to be their opinion,
Is, then. the claim of the Respondent limited in
any, and what way, by any Statute of Limitation !
Their Lordships are of opinion that it is impos-
sible to show that the Statute of Limitations, the
Act of 1559, which cuts down n right in cases
of this kind to six years; was in foree in Assam ut
a period which would make it applicable to this
suit, and that therefore may be put aside. The
other period of Iimitation is the limitation of
twelve years, If the law of limitation on that
SCOTE 18 :1||{)|lil'1|.i)1t' ul n”. it could (ml_\ bhe IJ} G-
logy, und mot by any positive words of the law,
But when their Lordships consider all the cir-
crumstances of this case, they dre of opimion that it
would be cantrary to the “]\il’ii and lJ]th‘Cl of the
Statute of Limitations to apply that law, even by
:Ullll'l.‘_‘:}* in the ]ll't‘.-ﬂ'lll cuse, e ld;[‘llﬁllilis o
not desire to treat this case as 4 case of trust, as 1t
appears th have been viewed by the High Cours
from whom the appeal comes.  Their Londships
are unible to see that the Appellant and Ho-
spondent stoold to each other in the position of
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trustee and cestui g trnst.  But their Lordships
consider, as they have already said, that the right
to Wasilat was o right distinetly flowing out of and
consequentinl npon the right to the rectification of
the partition, that the right could not have been
ascertained or enforced until the rightful partition
was completed, that is to say, in the vear 1854, and
that it is to the year 1854 they must look as the
period when the right to Wasilat would accrue.
If that is so, their Lordships do uot think the lapse
of time between 1854 and 1862 should disentitle
the Respondent to that which he otherwise would
be entitled to. Tn saying this, their Tordships do
not mean to affirm that it may not be in the power
of the Appellant to show any special civenmstances
which he may be able to show which should limit,
as o matter of equity on the part of the Court, the
claim of the Respondent to mesne. profits to some
period short of the whale nnmber of years between
1854 and 1826, during which the Respondent was
kept ont of possession of the larger shave to which
he was entitled.  They desire to leave that gues-
tion open. 1t will be open to the Appellant, in
taking the account for whiclt the case has been re-
witted to the Court of First Instance by the High
Comt to show any speeial ease (if he is able to
show it), by way of appenl to the equity of the
Court to shorten the account which otherwise
would heve to betaken of the mesne profits.
Their Lordships leave that view of the ease, if it
can be presented by the Appellant, entirely un-
tonched by what has now been said.

On the whole, thevefore, their Lovdships are of
opinion that in substance the deeision of the Iligh
Court is correct; they think that the present ap-
peal ought not to succeed, and they will humbly
advise Her Majesty that it should be dismissed with
cOsls,




