Judgment of the Lords of the Judicial Commillee
of the Privy Council, on the Appeal of Mus-
samut Kamarunnissa  Bibi v, Mussamut
Husaini Bibi, from the High Court of Judi-
cature jfor the North-Mestern Provinces ;
delivered July 1lst, 1550.

PrESENT:
Sie James W. COLVILE.
Sir BarxEes PEacock.
SI® MoxTAGUE IE. SMITH.
Sirk RonsErT P. COLLIER,

THE suit out of whieh this Appeal arises
was brought by Kamarunnissa Bibi, one of the
heirs and a niece of Mehdi Ali, who died on
the 24th of April 1873, to recover a landed
estate deseribed in the plaint as the half of certain
talooks and mouzahs in the distriets of Jaunpnr
and Azimgurh, against the widow of Mehdi
Ali, who claims to hold the estate under a gift
made to her by her husband in her lifetime.
Mehdi Ali died childless. The state of the
family, so far as it is material, is this : The father
of Mchdi Ali was Shere Ali, who died on the
20th of December 1530, leaving two sons and a
daughier, the sons being Ali Naqui, and Mehdi
Ali, and the daughter Amani Bibi. The Appel-
lant, Kamarunnissa, is the only daughter of Naqui.
[t appears that the daughter of Shere Ali, Amani
Bibi, had three children, all daughters. Two
of the daughters were living at the time of the
commencement of the suit; the other was dead,
leaving a son, Mohamed Hassan. The Court
thought it right that those three persons should
he made Defendants in the suit, Kamarunnissa

remaining the sole Plaintiff. The addition of
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these Defendants, however, did not change"
the main issue, which 1is, whether Mehdi
Ali made a gift of the estatesin quesfion, or of
his share of those estates, to his wife. On the

part of the Plaintiff, the fact of the gift is

denied. It was alieged to be made orally, and

the Plaintiff asserts that no such gift was ever

made. But the Plaintiff further contends that,

if it were made, Mehdi'Ali was in a state of mind

in which he could not comprehend the full effect

of the act he was doing, and that, in fact, he

was imposed upon hy his wife, and by her brother,

Ghulam Abbas, who, it appears, had for some

time managed the estate.

Before going to the evidence relating to the
gift itself, it may be convenient to refer to what
appears upon. the record as to the state of Mehdi
Ali's mind. Undoubtedly, it appears that at
one time, if not a lunatic, he was treated by his
family as being one, and that he was confined
in a lunatic asylum at Benares, his mother,
Chand Bibi, being appointed guardian. That
state of things continued during the lifetime of
Al Naqui, his brother, who managed the whole
estate until his death. TUpon the death of Ali
Naqui it appears that the Government took
charge of the property. It does not appear that
there was any regular attachment, but it was
taken into the charge of an officer of the Govern-
ment. Mehidi Ali complained of his being kept
out of possession of his share of the property.
It may be as well here to state that Shere Ali
had in his lifetime made a gift of his property to
his two sons, Naqui and Mehdi, in equal
shares. On finding the Government in charge,
Mehdi Ali petitioned the Government, and
prayed that he might be allowed to go and
live upon his estate; and thereupon an investi-
gation was made by Mr. Best, the Judge of the
district. 'The following is his report of an
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interview he had with Mehdi Ali:—To-day
“ Syud Mehdi Ali, and Jai Mangal Lal, his
¢ karindah, having appeared, caused their respec-
“ tive statements to be taken dowm. It does
“ not appear primd fucie from the manuer of
“ Syud Mehdi Ali’s conversation that he is
*“ unable to do his work, though his intellect,
owing to his retirement, may not be mature
“ and keen, like the intelleet of those who are
“ continually engaged in transacting worldly
 business.” That being his finding, he comes
to this conclusion : *“ As it is necessary to inquire
‘“ under what law the Revenue Comrt has thus
“ interfered, it is ordered that a ecopy of this pro-
¢ ceeding be sent to the officiating colleetor, with
“ a request that he will inform me of this after
“ inquiring into the matter. After inspecting
“ the house, he should make such arrangements
“ for the residence of Mehdi Ali that he may
“ not be subjected to any inconvenience.” It
appears that he was permitted to take possession
of his property and to reside in his own house,
Medhi Ali then applied for a mufation of
names ; to which the present Appellant ohjected,
stating that he was of unsound mind; but
the officiating collector, and the Commis-
sioner upon appeal to . him, ordered the
mutation as prayed. The present Appellant
then appealed to the Sudder Board of Revenue,
who made this order: “ The Board observe that
“ the report of the Commissioner received lately
“ shows that each party is at liberty to manage
“ that portion of the estate of Syud Ali in respect
“ of which his name has been entered in the
proprietary column, Kamarunnissa hasnoright
“ to manage the estate of Mehdi Ali, hecause,
“ under Act XXXV, of 1838, no application has
“ been filed to prove that he was not gualified
“ to manage his estate.” The Appellant, upon
that, took no further step; but Mahomed, tlie
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great nephew of Mehdi, and grandson of his
sister, took proceedings under Act XXXV. of
1858 to obtain a certificate of his lunacy. With-
out going into the evidence that was fhen given
as to the state of his mind,—indeed, our attention
has not been called to it by Mr. Doyne, who
evidently felt that any Court which had now to
decide upon the question of sanity would be very
much guided by the reports then made,—their
Lordships will proceedto comsider what it was
that was found upon these inquiries.

The first investigation was made by Mr. Currie.
After going through the history of the case, he
says: “On the evidence before it, the Court
“ cannot adjudge Syud Mehdi Ali to be a lunatic,
‘¢ and incapable of managing his affairs; and this
“ application is, therefore, rejected.” Mahomed,
not satisfied with Mr. Currie's decision, appealed
to the High Court; and the High Court directed
a fuarther investigation, which was made by
Mr. Edwards, the then Judge of the district.
In his judgment, Mr. Edwards enters very
fully into the evidence, describes an inter-
view with Mehdi Ali, and gives the result
on his own mind of the evidence, and of his
interview with Mehdi Ali. The material
part of his judgment is this: “ It is clear from
“ the statements of the witnesses that they had
“ free access to him, yet the only acts they
“ speak to are very trivial, and would be taken
“ as idiotey rather than insanity ; and that he is
“ no idiot is fully proved by reports of both
“ medical men who had full opportunity of
“ judging. No one who saw Mehdi Ali could
¢« ever declare him to be an idiot. Agreeing in
¢ {he suggestion in the proceeding of the High
“ Court, I directed the attendance of the alleged
¢« lunatic at my house for a personal interview.
“ The civil surgeon was present. I conversed
¢ with Mehdi Ali for a considerable time on
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various subjects, avoiding those on which he
“ was likely to have been tutored. Neither in
“ appearance, manner, nor conversation did he
“ show any unsoundness of mind. He falked
‘ sensibly and to the purpose on any subject
introduced, and replied to questions in a way
which showed he fully understood them. Iis
memory is evidently good, as he described
matters which took place many years ago, suel
as Mr. William Frazer’s murder at Dellii; as
* well as matters of later date, e is now an old
“ man, of upwards of 60 years of age, I believe;

“ and though he may have no pretensions 1o be
“ an able or clever man, he is assuredly not a
11

lunatie, nor is he in any way to be itermed
incapable of managing his own affairs.” 'That
is a very strong opinion, not only that Mehdi
Ali was at the time of sound mind, but that,
though he was not of strong eapacity, he was
competent to manage his affairs and was fairly
intelligent upon the subjects on which he had
spoken. It is to be observed that their Lord-
ships’ attention has been called to no evidence
which in any way contravenes this report.
It may be that at an earlier period of his life
he was a lunatic, but he had apparently re-
covered at the time of his brother’s death. and
in the early part of 1869 he appears to be a
man, if not of stromg mind, yet competent to
deal with the orvdinary aflairs of life. The sub-
registrar who took his acknowlédgment of the
muktarnamah, to be hereafter referred 10,
describes  him  as  whimsieal. It appears
that he lived a secladed life; that he was
a great student of the Koran; and that
he did not attend to the pracfical management

-

of his affairs, but left them very much to he

conducted by his managers, the last of whom

appears to have been Ghulam Abbas, his wife’s

brother. On the whole, their Lordships have
Q 2048, B
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come to the conclusion that he was perfectly
able to comprehend such a transaction as a gift
of his property to his wife. :

‘We now approach the transaction in question.
It is said that on the 1st of May 1870, Mehdi,
in the presence of seven witnesses, made, in the
most formal way in which a verbal gift could be
made, a gift of the property in question to his
wife, who was present at the time. It is said
that the words of gift were repeated three times—
that is said by some of the witnesses, though
not by ali,—and the wife in a formal manner ex-
pressed her acceptance of the gift. The words
said to have been used are formal, and probably
were purposely formal. It is not alleged that, if
what is said to have passed really took place, the
gift was not a valid one, supposing that there was
either consideration for it, or a transfer of posses-
sion. But the fact of the gift was denied, and
it was strongly contended that if it had been in-
tended by Mehdi Ali fo give what is, no doubt,
a considerable property to his wife, he would
have taken the proper and ordinary precaution
of having some document in writing as evidence
of the gift, and that the fact that there was
no such instrument was in ifself a strong cir-.
cumstance against the probability of the gift
having been made. It was also said that no
relatives were present, and that none of the
neighbours in an independent position were
called in to witness and sanction the transaction.
However, there were seven persons present,
including two mukhtars and some karindahs.
These persons were, no doubt, more or less de-
pendent on the family, but no serious effort was
made to impeach their evidence, except so far
as the credibility of it is affected by their
position. Their Lordships are quitc prepared
to agree with the Subordinate Judge that the
Court is Dbound to watch with the greatest
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care, perhaps even with suspicion, the case of
a verbal gift set up after the alleged domnor's
death; and if the case had rested upon the
oral testimony alone, their Lordships probably
might not have had this Appeal before them.
It may have been that, in fhat case, the High
Court would not have dissented from the view
of the oral evidence which had been taken by
the Subordinate Judge. But the ecase does
not rest on this evidence alone, and it is not a
case where an oral gift is set up, after a man’s
death, which had not been heard of in his life-
time. An instrument was execufed by Mehdi
Ali, a mukhtarnama, to earry the gift into effect ;
and publicity was given to the fact of the gift
having been made, which drew forth, from the
present Appellant and others, opposition in the
lifetime of the donor. The gift was made an the
1st May 1870, and about six weeks afterwards a
mukhtarnama was executed which contains a
reference to the gift, and appoints a mukhtar
to effect a mutation of names. The iferms
of the mukhtarnama, and the way in whicl the
aift is referred to, are worthy of grédat consider-
ation. The gift is not cursorily mentioned, but
is described so mmch in detail, that if the
document was read to Mehdi Ali, and if he had
intelligence enough to comprehend if, it is im-
possible that he should not have known that it
was intended to earry into effect the gift which
it allezed that he had made a short time before.
The recital in the instrument is this: ¢ Whereas
“ 1 have made a final verbal gift of all my estates
“ mentioned above, which are my own property
and possession, without the partnership of any
other person, to Mussummat Husseini Bibi
alias Mehdi Bibi, my lawful wife, with all {he
rights appertaining therefo, and subject to all
the liabilities for debts due to the ereditors and
chargeable on the said property; and whereas
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I have caused the said donee to be put in pro-
“ prietary possession of the whole of the said
“ property as my representative, under the
“ managership of Syud Gholam Abbas, my
“ manager and genecral attorney and brother of
“ the said Mussummat; it is necessary that my
“ (the executant’s) name, shounld be expunged
“ from the Government papers, and that the
“ said Mussummat be entered therein as pro-
“ prietor and possessor of the said property. I,
“ accordingly, for the purpose of filing petitions
“ for the mutation of names in respect of the
“ above-mentioned properties, hereby appoint
“ Ialla Jassoda Nund, a vakil of the Court and
“ Revenue agent, and Mir Sabit Ali, Revenue
‘“ agent, my moukhtars,” in order to obtain the
mutation of names. This document is proved in
as satisfactory a manner as one can possibly
expect. The writer of it is examined as a
witness. One of the attorneys mentioned in it,
who is also called, is a vakil of the Court, and
is treated by the High Court as a respectable
man, He proves that the mukhtarnama was
executed. The sub-registrar went to the house of
Mehdi Ali, and obtained from him verification of
the instrument. His evidence hasalso been given.
The Respondent did not rely upon the formal en-
dorsement of registration on the document, but
examined the sub-registrar, who proved the
manner in which it was taken, and in his evi-
dence states : “ The document was read to him by
* me ; he heard it, and said * Yes, I have executed
“ it His conduct at that time did not show
“ that he was not in his senses. I stayed only
“ go long as was necessary for the purpose of
« registration, Mehdi Ali himself signed the
“ registration endorsement ; he did so after having
« read it.” TUnless it be held that the sub-
registrar is not entitled to credit, or that Mehdi
Ali was a man incompetent to understand what
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he heard and read, it is impossible not to per-
ceive that this document confirms, in the strongest
way, the evidence of the witnesses who say that
the gift was made.

The gift is stated to have been made in con-
sideration of a dower of Rs. 51,000, which 1re-
mained unpaid. It is said fhat that dower
is exorbitant, and there is positive evidence that
the dower actually agreed upon at the time of
the marriage was a much less sum; indeed, of
a sum which appears to be almost nominal,
little more than Rs. 100. 1In the first place, the
Courts do not appear to have given eredit to the
witnesses who have stated that the dower was
settled at that small sum; and if the persons
who proved the gift are worthy of credit, they
are entitled to receive credit as to what they
prove to have passed with rveference to the
consideration, as well as with vreference to
the gift itself. Their Lordships cannot come
to the conclusion that dower was not men-
tioned, or that the sum which the witnesses
state was not that which was mentioned. It
is unnecessary to affirm that that amount of
dower had been agreed upon prior to the iar-
riage. It may be that Mehdi Ali, thongh the
dower might be only nominal at the time of
his marriage, may have chesen to declarve this
large dower to be the consideration for the gift,
IIe may have thought that it wounld give validity
to the gift to declare that the dower was of
that amount. It is not mecessary by Mahom-
medan law that dower should be agreed upon
before marriage: it may be fixed afterwards.
Again, the sum itself, although a large one, is
not excessive compared with the property of the
donor. That some dower had been agreed upon
is acknowledged ; and the precise amount, as the
High Court says, is not material to sustain the
gift, because any amount would be a sufficient

Q) 2043, C
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consideration for that purpose. No doubt, if
their Lordships were satisfied that Mehdi Ali
had not mentioned that sum of Rs. 51,000, it
would go far to destroy the credit of the witnesses
as to the rest of the transaction. They cannot,
however, come to the conclusion that that sum
was not mentioned by Mehdi Ali, whether it was
- the real amount of dower which had been pre-
viously agreed upon or nof. But if the posses-
sion was changed in conformity with the terms
of the gift, that change-of possession would
be sufficient to support it, even without con-
sideration,

It appears that the application for mulation
of names was opposed by the present Appellant,
and that ultimately there was an appeal to the
Board of Hevenue. The Appellant in that
appeal was the present Respondent, the revenue
officers having decided against her. The opinion
of the Board of Revenue is this : “The point to
“ be decided is, Is Appellant in possession or
“ not? It appears to me that the proofs of her
¢ possession are many and strong. She has
« filed dakhilas for payment of Government.
“ money given in her name as far back as
“ November 1870. She paid income tax in
¢ 1871 and 1872, for which she holds reeeipts.
¢« She sued a tenant for ejectment in 1871, and
¢ obtained a decree. The Civil Court of
¢« Jaunpur; on the 19th February 1869, found
“ that her husband was of sound mind,” and so
on. The Board allowed the appeal.. Then the
present Respondent granted a zur-i-peshgi lease
of part of the property to secure a sum of
Rs. 2,000, which she did as owner, and being
dealt with as owner. Their Lordships have come
to the elear conclusion that there was a change
of possession, which, even without consideration,
would be sufficient to support the gift.

Various proceedings afterwards took place upon

e
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the objection of the Appellant. The officers,
perhaps with reasonable suspicion, declined to
effect the mutation of names unless Mehdi Ali
came before them and aunthenticated the mukh-
tarnama, and the petitions presented in his name
praying that the mutation might be made.
While, undoubtedly, an inference might not
unnaturally arise from his non-appearance, either
that he did not choose to come forward to support
the gift, or that those who had put forward
a false gift prevented his appearing, there are
circumstances which may explain his absence
without making an inference so hostile to the
case of the Respondent. It is evident that Medhi
was an infirm man, and that he suffered from a
painful complaint which made any exertion
difficult to him ; and, in addition to his physical
ailment, he was a man of retired and secluded
habits, who would be very reluctant to come
hefore a Court and be examined. On the whole,
therefore, their Lordships think that no inference
sufficient to overturn the strong case which has
been made on the part of the Respondent in
favour of the gift arises from Medhi not having
appeared hefore the officers when summoned on
the application referred to. It is further to be
observed that there is nothing improbable in the
fact that Medhi Ali should make a gift of his
property to his wife in his life-time. His father
had made such a gift to his two sons, and Naqui,
his brother, had given his property in his life-
time to his wife. Moreover, it was natural that
Medhi should prefer that his property should go
to his wife rather than to the members of his
own family who had taken or sanctioned the
proceedings in lunacy against him,

For these reasons, their Lordships think that
the judgment of the High Court is right; and
they will therefore humbly advise Ier Majesty
to affirm it, and with costs.







