Judgement of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal of
Balkisheir Doss v. Ruin Bahadoor Singh, from
the High Court of Judicature at Fort Williom,
in Bengal ; delivered 11th July 1883.

. Present:

Lorp WaATSON.

Stk Barves Pracock.
S1r RoBERT P. COLLIER.
Sir Rrcaarp CovucH.

This is an appeal by Rai Balkissen Dass, the
representative of Rai Narain Dass, from an
order of the High Court at Calcutta, dated
the 27th February 1880, by which an order of
the Subordinate Judge of Gya, of the 16th July
1879, was set aside, and the order appealed from
was substituted for it.

The determination of the questions which
arise in the appeal depends upon what is the
proper construction to be put upon the 3rd clause
of a decree of the Subordinate Judge of Gya,
dated 29th March 1873, in a suit in which Rai
Narain Dass was Plaintiff, and the Respondent,
Raja Run Babadoor Singh, was one of the
Defendants.

That decree was obtained by Rai Narain Dass
in pursuance of a solehnamah or compromise
between the parties to the suit.

The amount decreed was Rs. 2,38,000 principal,
with interest, and by the 2nd Article, it was
ordered, amongst other things, that,—

“'The Plaintiff shall get interest on the decretal money at
the rate of 8 annas per cent. per mensem from Defendants.

That the Defendants shall pay annually Rs. 30,000 out of the
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principal and intevest year after year by instalments to the
Plaintiff ; and the Plaintiff, after granting a receipt and filing a
petition in the Court, shall take the said sum from Defendants.
Out of the annual amount of Rs. 30,000, whatever may be
found due on account of interest, the decree holder shall deduct
the same on account of interest, and ecredit the balance to the
principal. The first instalment shall be in one lump, on the
30th Bhadon 1281 Fusli. In future, year after year, each
instalment shall be so paid in a Jump sum on the last day of
Bhadon of each year. The money covered by the instalment
shall be sent to the decrce holder at Benares, and Defendants
shall pay the expenses incurred in sending the same.

The 3rd Article, which is the important one,

is as follows :—

“If the first instalment be not paid on the 30th Bhadon
1281 Fusli, and two consecutive instalments be not paid, then
the Plaintiff shall have the power to take out execution of the
decree, and realize his entire decrctal money, with interest at
the rate of one rupee per cent. per mensem, from Defendants,
and their properties. In case of default, the decree holder shall
be entitled to take out cxecution, and realize interest on the
entire decretal money from the date of such default to that of
realization, at the rate of one rupec per cent. If the first
instalment be not paid on the 30th Bhadon 1281 Fusli, then
the decree holder shall have the power to realize the principal
with interest at the rate of one rupee per cent. per mensem
from the date of this solehnama, to which your petitioners,
Defendants, shall have no objection. If at any time within the
term Defendants desire to pay any sum over and above
Rs. 30,000, the Plaintift shall have no objection to receive the
same,”

The first instalment, which fell due on the
30th Bhadon 1281, corresponding with the 25th
September 1874, was not paid on that day. It
was, however, paid on the 31st of August 1875,
before the second instalment became payable,
and a receipt for the same, dated the 1st of
September 1875, was given by the decrec holder
acknowledging the payment, and stating that
Rs. 8,720 were appropriated to the payment of
. interest on Rs. 30,000 ifrom the 29th March
1873, the date of the solehnamah, to the said 31st
of August 1875, the date of payment, at the rate
of one rupee per cent. per mensem, which, by
reason of the default of payment of the instal-
ment on the due date, became payable under the
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terms of the solehnamah or compromise embodied
in the decree, at the rate of one rupee instead of
eight annas per cent. per month.

Subsequently, after two instalments had been
paid, and a third instalment had become due,
an application was made by the decree holder
to the Subordinate Judge of Gya for cxe-
cution of the full amount of the decree, with
interest at the rate of one rupee per cent. per
month, after deducting Rs. 60,000 on account
of the two instalments which had heen paid.
That application was made upon the ground that
default had been made in payment of the first
instalment on due date, and of two consecutive
instalments. The Subordinate Judge held that
two consecutive instalments were not unpaid
within the meaning of the third clause of the
decree. He therefore ordered that the petition
for the execution of the decree by realization of
the entire decretal money in one lump, with
interest at the rate of one rupee per cent. per
month, should be rejected, but that for the
instalment then overdue the decree should he
executed (Appendix, p. 23).

Upon appeal the High Court, on the 29th July
1878, affirmed the decision and no appeal to
Her Majesty in Council from that judgment
has been preferved. It therefore stands unrve-
versed. The Judges of the High Court stated
that, in their opinion, the view taken by the
Subordinate Judge of the arrangement between
the parties was correct, and iliat the intention
evidently was that no two instalments should he
outstanding at the same time, and that, provided
the debtor paid up the first instalment after due
date, but in sufficient time to guard against a
second instalment becoming overdue whilst the
first remained unpaid, he was to be allowed to do
so on payment of a double rate of interest as a
penalty, but that, if he went further, and allowed
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two instalments to be actually due and unpaid at
one and the same time, the arrangement would
fall to the ground, and the whole amount of the
decree would be realizable in a lump sum
(Appendix, p. 29).

Independently of the fact that no appeal was
preferred against that decision, their Lordships
are of opinion that the construction of the decree
was substantially correct, though they do not
concur with the High Court that the payment of
a double rate of interest was in the nature of a
penalty. The solehnamah was an agreement
fixing the rate of interest, which was to be at the
rate of 6 per cent. under certain circumstances,
and 12 per cent. under others.

In a subsequent judgment, dated the 25th
February 1880 (Record, p. 25), to which adver-
tence will be made presently, the High Court
say :—

“Tt was one of the terms of the solehnama that if at any
time two instaiments were due at the same time, the whole of
the debt should be recoverable forthwith, and the interest,
which otherwise was to be caleulated at 6 per cent. per annuin,
should be calenlated at 12 per cent.; and there was a further
term in the solehnama that if the first instalment was not paid
in due time, interest should be calculated at the rate of 12 per
cent. instead of 6 per cent. from the date of defanlt until
realization.

“There is no specific mention in the solelnama of any other
instalent than the first, but this being a decree of Court, we
think that the language of it is capable of n more liberal con-
struction than if it had been simply a deed between the parties,
and we are of opinion that the same conditions must be con-
sidered applicable to default on cvery imstalment which are
made applicable in default of the first instalment.”

Their Lordships think it right in this place to
refer to that part of the judgment, in order to point
out that, in their opinion, the decree holder could
not, under the first paragraph of the 8rd clause
of the solehnama, set out at linc 1, page 18, of
the Record, issue execution for the full amount
of the judgment, with 12 per cent. interest,
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unless both the first instalment should not be paid
on the 30th Bhadon 1281 Fusli, and two con-
secutive instalments should be in default and un.
paid at the same time. The High Court would
read the words “ first instalment” as if they had
been ““any instalment,” and the words “on the
¢ 30th Bhadon 1281 Fusli,” as if they had been
“ on the 30th Bhadon 1281 Fusli, or on the last
“ day of Bhadon in any year, as the case may
“ be.” Their Lordships think that the words
¢ first instalment” must be read in their strictly
literal sense, and that the word “and” in that
paragraph must be read in the conjunctive and
not in the disjunctive, and consequently that the
non-payment of the first instalment on the due
date was a material part of the contingency con.-
templated by the first clause, and the allowing of
two instalments to be in arrear at the same time
the other portion of that contingency.

The only remaining question is whether, in
default of payment of any instalment other than
the first on the due date, interest from the date
of such default until the realization of the in-
stalment was to be paid upon the full amount
of the principal remaining unpaid at the time,
or only upon the amount of the instalment.

The Subordinate Judge, in his judgment of the
16th July 1879, Record, p. 19, after giving his
reasons, says, “ Hence it clearly appears that the
 object aimed at by the solehnamah was that in
“ case of breach of instalment the decree holder
“ would get interest on the expired instalment at
‘“ one rupee per cent. per month in the place of
“eight annas per cent., and he decreed ac-
“ cordingly.” Both parties appealed to the High
Court from that decision.

On the 25th February 1880 the High Court
appear to have agreed with the Subordinate
Judge in thinking that the increased rate of

interest was to be paid on the amount of the in-
Q 9394. B
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stalment ir. default, and not upon the whole
amount of the debt. Their judgment and decree
are quite unintelligible. They order the decree
of the Subordinate Judge to be set aside, and
then they declare that the first instalment of
Rs. 30,000, which had been paid, is to be treated
as not having been paid ; afterwards they declare
that in adjusting the account between the parties
it must be taken that the said first instalment
was duly paid on the 25th September 1854, and
that all subsequent payments must be taken to
have been properly made for the purposes of
the subsequent instalment, and that in dealing
with those instalments interest will be calculated
at 6 per cent. per annum on the whole debt, and
the capital will be paid off by the residue of such
instalments, after providing for interest at that
date. Then they order the judgment debtor
within six months from the date of the decree to
pay to the decree holder the said first instalment,
with interest, at 12 per cent., and that in default
thereof the decree holder may apply, and the
Court reserves the power of reconsidering, and if
necessary of altering, the terms of the decree.

The reason given by the High Court for
holding that, in default of payment of a second or
subsequent instalment on due date, interest is to
be calculated upon the amount of the instalment,
and not upon the amount of the whole decretal
money, is that in the receipt given for the first
instalment a portion of it, viz., 8,720, is appro-
priated to the payment of interest at 12 per cent.
upon the amount of the first instalment, and not
upon the whole debt. It is said,—

% According to the strict construetion of the solehnama, I
myself have doubts whether the Plaintiff would not be entitled
to 12 per cent. interest upon the whole amount for the time
being due between the due. date of each instalment and the
time it was actually paid, that is, from the date of default of
payment until its realization; but inasmuch as the parties
themselves, when the first instalment was paid, have put a con-
struction upon this lnstrument, and have treated the interest as
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calculable on the Rs. 30,000 and not on the whole sum, and as
the Judge of the Court below, as we understand his judgment,
hag decided in the same way, we think we ought not to inter-
fere with tbat decision, because the effact of calculating interest
only upon the instalment upon that first occasion may have
misled the other side, and may very seriously prejudice them if
any other construction i3 now put upon the instrument; for, if
upon that occasion the Plaintiff had claimed to be entitled to 12
per cent. upon the whole amount of the debt. and not to 12
per cent. on the instalment only, it is not improbable that the
Defendant might have been careful to pay up what was due,
and not have continued in default, as he appears to have

done.”

Their Lordships are of opinion that, according
to Article 8 of the decree of 1878, three contin-
gencies were in the contemplation of the parties.

The first 1is, if the frst instalment be not
paid on the 30th Bhadon 1281 Fusli, and ftwo
consecutive instalments be not paid. The second,
“in case of default.” The third, if the fivst instal-
ment be not paid on the 30th Bhadon 1281 T'usli.
The first has already been considered and dealt
with. Upon the third the parties have put
their own construction, and have voluntarily
settled upon the basis of that construction,
which their Lordships cannot say was wrong.
The decree holder is bound by it, and cannot,
in the setflement of accounts, recover interest at
12 per cent. in respeet of the default in pay-
ment of the first instalment from the dafe of the
solehnamah to the date of realization of that in-
stalment except upon the amount of the instal-
ment, interest upon the remaining portion of the
debt during that period being calculated at six
per cent. per annum.

In determining wupon what amount interest
at 12 per cent. per annum is to be allowed in
consequence of a default in payment on the due
date of the second or any subsequent instahnent,
the decree holder is not bound by the construction
put by him upon the 8rd clause, nor by any

admission or settlement in respect of the default
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made in payment of the first instalment. The
wordings of the second and the third contingencies
respectively are very different. The second is clear
and explicit. It declares that in case of default
the decree holder shall be entitled to take out
execution and realize interest on the entire
decretial money from the date of such default to
the date of realization, at the rate of one rupee
per cent. per mensem. The third declares that
if the first instalment be not paid on the 30th
Bhadon 1281 Fusli, then the decree holder shall
have the power to realize the principal, with
interest at the rate of one rupee per cent. per
mensem from the date of the solehnamah.

It was contended that the words “in case of
default” were intended to refer to the default
provided against by the first contingency. But
in their Lordships’ opinion it cannot be construed
as having that meaning, for it was declared that
upon the happening of the first contingency the
entire decretal money, with interest at 12 per
cent., might be realized, whereas in case of
default it was declared merely that interest on
the entire decretal money might be realized at
the rate of one rupee per cent. per mensem.

The instalment itself would be of course
realizable under the decree, and out of it, accord-
ing to the 2nd Article, interest at 6 per cent.
apon the decretal money, except during the
period for which interest at 12 per cent. was to be
levied, would be payable.

If the words, ““in default, &c.,” referred to the
default contemplated in the first contingency, the
words “ the decree holder shall be entitled to
¢ take out execution and realize, &c.,” were
useless and inapplicable, for words to the same
effect had been previously used with reference
to principal and interest; whereas in the 2nd
Axticle they apply merely to the interest.
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The words “the principal” in the third con-
tingency, viz., the non-payment of the first instal-
ment on the due date, could not refer to the
whole decretal money, otherwise the third con-
tingency would be at variance with the first.

- By the words, “in case of default,” in the
second contingency, their Lordships are of
opinion that a default in payment on due date
of any instalment, except the first, was pro-
vided for. They bad no reference to the first
contingency for the reasons already expressed.
They did not refer to the non-payment of the
first instalment, for that is specifically provided
for, and to complete the first contingency it was
necessary that in addition to the non-payment
of the first instalment on the due date two con.
secutive instalments should also be unpaid at
the same time.

The word “ principal ” in the third contingency,
therefore, evidently referred to the principal of
the first instalment, and not to the entire decretal
money, as specified in the first and second con.
tingencies. The parties, by putting that con-
struction on the words of the third contingency,
are clearly not bound to have the same construc-
tion put upon the clear words used with refer.
ence to the second contingency, viz., ¢ to realize
¢ interest on the entire decretal money.”

It is scarcely necessary to refer to the argu-
ment that the stipulation for payment of interest
at 12 per cent. per annum upon the whole
decretal money was a penalty from which the
parties ought to be relieved. It was not a
penalty, and even if it were so, the stipulation is
not unreasonable, inasmuch as it was a mere
substitution of interest at 12 instead of 6 per
cent. per annum in a given state of circum-
stances.

Their Lordships are of opinion that the judg-
ment and decree of the High Court of the 25th




10

of Iebruary 1880 ought to be reversed, and that
it ought to be declared that in adjusting the
accounts between the parties, for the purpose of
the proceedings in execution of the decree of
1873, the Defendant is to be charged with the
principal sum of Rs. 2,38,000 and interest at
8 annas per cent. per mensem from the date of the
decree upon the said principal sum, or so much
thereof as from time to time remains due after
giving credit for all payments made on account,
together with additional interest at the same rate
on the first instalment from the date of the
solehnamah to the payment of such instalment,
and also additional interest at the same rate on
the principal sum remaining unpaid for the
period between the day on which the second or
any subsequent instalment became due and the
day on which it was paid or realized, and that
each instalment or any payment on account
thereof as paid is to be credited first in discharge
of the interest then due -and the balance towards
reduction of the prinecipal.

Their Lordships will humbly advise Her
Majesty to the above effect.

The Respondents must pay the costs of this
appeal.




