


 Court; had he considered the matter res integra he would have decided the other way. The Court was thus equally 
divided in opinion.

It is not contested that the enactment, the validity of which is in question, is within the legislative powers conferred 
on the provincial legislature by sect. 92 of the British North America Act, 1867, which enables that legislature to 
make laws in relation to property and civil rights in the province unless it is withdrawn from their legislative 
competency by the provisions of the 91st section of that Act which confers upon the Dominion Parliament the 
exclusive power of legislation with reference to bankruptcy and insolvency.

The point to be determined, therefore, is the meaning of those words in sect. 91 of the British North America Act, 
1867, and whether they render the enactment impeached ultrà vires of the provincial legislature. That enactment is 
sect. 9 of the Revised Statutes of Ontario of 1887, c. 124, entitled "An Act respecting Assignment and Preferences 
by Insolvent Persons." The section is as follows:— 

"An assignment for the general benefit of creditors under this Act shall take precedence of all judgments and of all 
executions not completely executed by payment, subject to the lien, if any, of an execution creditor for his costs, 
where there is but one execution in the sheriff's hands, or to the lien, if any, of the creditor for his costs, who has 
the first execution in the sheriff's hands."

In order to understand the effect of this enactment it is necessary to have recourse to other sections of the Act to 
see what is meant by the words "an assignment for the general benefit of creditors under this Act."
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The first section enacts that if any person in insolvent circumstances, or knowing himself to be 





 necessary to refer in order to explain the meaning of sect. 9.

Before discussing the effect of the enactments to which attention has been called, it will be convenient to glance at 
the course of legislation in relation to this and cognate matters both in the province and in the Dominion. The 
enactment's of the 1st and 2nd sections of the Act of 1887 are to be found in substance in sects. 18 and 19 of the 
Act of the Province of Canada passed in 1858 for the better prevention of fraud. There is a proviso to the latter 
section which excepts from its operation any assignment made for the purpose of paying all the creditors of the 
debtor rateably without preference. These provisions were repeated in the Revised Statutes of Ontario, 1877, c. 118. 
A slight amendment was made by the Act of 1884, and it was as thus amended that they were re-enacted in 1887. 
At the time when the statute of 1858 was passed there was no bankruptcy law in force in the Province of Canada. In 
the year 1864 an Act respecting insolvency was enacted. It applied in Lower Canada to traders only; in Upper 
Canada to all persons whether traders or non-traders. It provided that a debtor should be deemed insolvent and his 
estate should become subject to compulsory liquidation if he committed certain acts similar to those which had for 
a long period been made acts of bankruptcy in this country. Among these acts were the assignment or the procuring 
of his property to be seized in execution with intent to defeat or delay his creditors, and also a general assignment 
of his property for the benefit of his creditors otherwise than in manner provided by the statute. A person who was 
unable to meet his engagements might avoid compulsory liquidation by making an assignment of his estate in the 
manner provided by 





 it gives rise. The Act of 1887 which abolished priority as amongst execution creditors provided a simple means by 
which every creditor might obtain a share in the distribution of moneys levied under an execution by any particular 
creditor. The other Act of the same year, containing the section which is impeached, goes a step further, and gives 
to all creditors under an assignment for their general benefit a right to a rateable share of the assets of the debtor, 
including those which have been seized in execution.

But it is argued that inasmuch as this assignment contemplates the insolvency of the debtor, and would only be 
made if he were insolvent, such a provision purports to deal with insolvency, and therefore is a matter exclusively 
within the jurisdiction of the Dominion Parliament. Now it is to be observed that an assignment for the general 
benefit of creditors has long been known to the jurisprudence of this country and also of Canada, and has its force 
and effect at common law quite independently of any system of bankruptcy or insolvency, or any legislation 
relating thereto. So far from being regarded as an essential part of the bankruptcy law, such an assignment was 
made an act of bankruptcy on which an adjudication might be founded, and by the law of the Province of Canada 
which prevailed at the time when the Dominion Act was passed, it was one of the grounds for an adjudication of 
insolvency.

It is to be observed that the word "bankruptcy" was apparently not used in Canadian legislation, but the insolvency 
law of the Province of Canada was precisely analogous to what was known in England as the bankruptcy law.

Moreover, the operation of an assignment for the benefit of creditors was precisely the same, whether the assignor 
was or was not in fact 





 to provide for their release from custody on their making an assignment of the whole of their estate for the benefit 
of their creditors.

It is not necessary to refer in detail to the provisions of the Act of 1861. It is enough to say that it provided for a 
legal adjudication in bankruptcy with the consequence that the bankrupt was divested of all his property and its 
distribution amongst his creditors was provided for.

It is not necessary in their Lordships' opinion, nor would it be expedient to attempt to define, what is covered by the 
words "bankruptcy" and "insolvency" in sect. 91 of the British North America Act. But it will be seen that it is a 
feature common to all the systems of bankruptcy and insolvency to which reference has been made, that the 
enactments are designed to secure that in the case of an insolvent person his assets shall be rateably distributed 
amongst his creditors whether he is willing that they shall be so distributed or not. Although provision may be 
made for a voluntary assignment as an alternative, it is only as an alternative. In reply to a question put by their 
Lordships the learned counsel for the respondent were unable to point to any scheme of bankruptcy or insolvency 
legislation which did not involve some power of compulsion by process of law to secure to the creditors the 
distribution amongst them of the insolvent debtor's estate.

In their Lordships' opinion these considerations must be borne in mind when interpreting the words "bankruptcy" 
and "insolvency" in the British North America Act. It appears to their Lordships that such provisions as are found 
in the enactment in question, relating as they do to assignments purely voluntary, do not infringe on the exclusive 
legislative power conferred upon the Dominion Parliament. They would 






