Judgment of the Lords of the Judicial Com-
mitiee of the Privy Council on the Appeal
of The Attorney-General of Ontario v. The
Atiorney- General for the Dominion of Canada,
Jrom the Court of Appeal for Ontario;
delivered 24th February 1894.
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Lorp WaTson.

LoRp MACNAGHTEN.
Loap SHAND.

Sir RicEarD CoUcCH.

[Delivered by the Lord Chancellor.]

This appeal is presented by the Attorney-
General of Ontario against a decision of the
Court of Appeal of that province.

“The decision complained of was an answer
. given to a question referred to that Court by the
Lieutenant-Governor of the province in pursuance
of an Order in Council.

The question was as follows :—

“ Had the Legislature of Ontario jurisdiction
¢ to enact the 9th Section of the Revised Btatutes
“ of Outario, chapter 124, and entitled ‘ An Act
‘< respecting Assignments and Preferences by
¢ ¢ Ingolvent Persons ?’”

The majority of the Court answered this
question in the negative; but one of the Judges
who formed the majority only concurred with
his brethren because he thought the case was

governed by a previous decision of the same
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Court; had he considered the matter res integra he would have decided the other way. The Court was thus equally
divided in opinion.

It is not contested that the enactment, the validity of which is in question, is within the legislative powers conferred
on the provincial legislature by sect. 92 of the British North America Act, 1867, which enables that legislature to
make laws in relation to property and civil rights in the province unless it is withdrawn from their legislative
competency by the provisions of the 91st section of that Act which confers upon the Dominion Parliament the
exclusive power of legislation with reference to bankruptcy and insolvency.

The point to be determined, therefore, is the meaning of those words in sect. 91 of the British North America Act,
1867, and whether they render the enactment impeached ultra vires of the provincial legislature. That enactment is
sect. 9 of the Revised Statutes of Ontario of 1887, c. 124, entitled "An Act respecting Assignment and Preferences
by Insolvent Persons.” The section is as follows:—

"An assignment for the general benefit of creditors under this Act shall take precedence of all judgments and of all
executions not completely executed by payment, subject to the lien, if any, of an execution creditor for his costs,

where there is but one execution in the sheriff's hands, or to the lien, if any, of the creditor for his costs, who has
the first execution in the sheriff's hands."

In order to understand the effect of this enactment it is necessary to have recourse to other sections of the Act to
see what is meant by the words "an assignment for the general benefit of creditors under this Act."”
*196

The first section enacts that if any person in insolvent circumstances, or knowing himself to be
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on the eve of insolvency, volunfarily confesses
judgment, or gives a warrant of attorney to confess
judgment, with intent to defeat or delay his
creditors, or to give any creditor a preference over
his other ecreditors, every such confession or
warrant of attorney shall be void as against the
creditors of the party giving it.

The second section avoids as against the other
creditors any gift or assignment of goods or other
property made by a.person at a time when he is
ininsolvent circumstances, or knows that he is on
the eve of insolvency, with intent to defeat, delay,
or prejudice his creditors or give any of them
a preference. .

Then follows section three, which is im-
portant :—

Its first sub-section provides that nothing in
the preceding section shall apply to an assignment

. _ _— — — — — — —made to the sheriff of a county in which the =
debtor resides or carries on business, or to any
assignee resident within the province with the
consent of his creditors as thereinafter provided
for thé purpose of paying, rateably and pro-
portionately, and without preference or priority
all the creditors of the debtor their just debts.

The second sub-section enacts that every
assignment for the general benefit of creditors
which is not void under section two but is not
made to the sheriff nor to any other person with
the prescribed consent of the creditors shall be
void as against a subsequent assignment which
is in conformity with the Act, and shall be
subject in other respects to the provisions of the
Act, until and unless a subsequent assignment
is executed in accordance therewith.

The fifth sub-section states the nature of the
consent of the creditors which is requisite for
assignment in the first instance to some person
other than the Sheriff.

These arc the only sections to which it is




necessary to refer in order to explain the meaning of sect. 9.

Before discussing the effect of the enactments to which attention has been called, it will be convenient to glance at
the course of legislation in relation to this and cognate matters both in the province and in the Dominion. The
enactment's of the 1st and 2nd sections of the Act of 1887 are to be found in substance in sects. 18 and 19 of the
Act of the Province of Canada passed in 1858 for the better prevention of fraud. There is a proviso to the latter
section which excepts from its operation any assignment made for the purpose of paying all the creditors of the
debtor rateably without preference. These provisions were repeated in the Revised Statutes of Ontario, 1877, c. 118.
A dlight amendment was made by the Act of 1884, and it was as thus amended that they were re-enacted in 1887.
At the time when the statute of 1858 was passed there was no bankruptcy law in force in the Province of Canada. In
the year 1864 an Act respecting insolvency was enacted. It applied in Lower Canadato traders only; in Upper
Canadato all persons whether traders or non-traders. It provided that a debtor should be deemed insolvent and his
estate should become subject to compulsory liquidation if he committed certain acts similar to those which had for
a long period been made acts of bankruptcy in this country. Among these acts were the assignment or the procuring
of his property to be seized in execution with intent to defeat or delay his creditors, and also a general assignment
of his property for the benefit of his creditors otherwise than in manner provided by the statute. A person who was
unable to meet his engagements might avoid compulsory liquidation by making an assignment of his estate in the
manner provided by
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that Act; butunless he made such an assignment
within the time limited the liquidation became
compulsory.

This Act was in operation at the time when
the British North America Act came into force.

In 1869 the Dominion Parliament passed an
Insolvency Act which proceeded on much the
same lines as the Provincial Act of 1864, but
applied to traders only. This Act was repealed
by a new Insolvency Act of 18756 which, after
being twice amended, was, together with the
Amending Acts, repealed in 1880.

In 1887, the same year in which the Act
under consideration was passed, the Provincial
TLegislature abolished priority amongst creditors
by an execution in the High Court and County
Courts, and provided for the distribution of any
moneys levied on an execution rateably amongst
all execution creditors, and all other creditors
who within a month delivered to the Sheriff
writs and certificates obtained in the manner
provided for by that Act.

Their Lordships proceed now to consider the
nature of the enactment said to be wltra vires.
It postpones judgments and executions not
completely executed by payment to an assign-
ment for the henefit of creditors under the Act.
Now there can be no doubt that the effect to
be given to judgments and executions and the
manner and exient to which they may be made
available for the recovery of debts are primd facie
within the legislative powers of the Provincial
Parliament.  Executions are a part of the
machinery by which debts are recovered, and
are subject to regulation by that Parliament.
A creditor has no inherent right to have his
debt satisfied by means of a levy Dy the sheriff,
or to any priority in respect of such levy. The
execution is a mere creature of the law which

may determine and regulate the rights to which
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it givesrise. The Act of 1887 which abolished priority as amongst execution creditors provided a simple means by
which every creditor might obtain a share in the distribution of moneys levied under an execution by any particular
creditor. The other Act of the same year, containing the section which isimpeached, goes a step further, and gives
to all creditors under an assignment for their general benefit a right to a rateable share of the assets of the debtor,
including those which have been seized in execution.

But it is argued that inasmuch as this assignment contemplates the insolvency of the debtor, and would only be
made if he were insolvent, such a provision purports to deal with insolvency, and therefore is a matter exclusively
within the jurisdiction of the Dominion Parliament. Now it is to be observed that an assignment for the general
benefit of creditors has long been known to the jurisprudence of this country and also of Canada, and has its force
and effect at common law quite independently of any system of bankruptcy or insolvency, or any legislation
relating thereto. So far from being regarded as an essentia part of the bankruptcy law, such an assignment was
made an act of bankruptcy on which an adjudication might be founded, and by the law of the Province of Canada
which prevailed at the time when the Dominion Act was passed, it was one of the grounds for an adjudication of
insolvency.

It isto be observed that the word "bankruptcy” was apparently not used in Canadian legidation, but the insolvency
law of the Province of Canadawas precisely analogous to what was known in England as the bankruptcy law.

Moreover, the operation of an assignment for the benefit of creditors was precisely the same, whether the assignor
was or was not in fact
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insolvent. It was open to any debtor who might
deem his solvency doubtful, and who desired in
that case that his creditors should be equitably
dealt with, to make an assignment for their
benefit. The validity of the assignment and its
effect would in no way depend on the insolvency
of the assignor, and their Lordships think it clear
that the ninth section would equally apply
whether the assignor was or was not insolvent.
Stress was laid on the fact that the enactment
relates only to an assignment under the Act
containing the section, and that the Aect
prescribes that the sheriff of the county is to be
the assignee unless a majority of the creditors
consent to some other assignee being named.
This does not appear to their Lordships to be
material. If the enactment would have been
intre vires, supposing section nine had applied to

~ all assignments without these restrictions, it

seems difficult to contend that it became ulira
vires by reason of them. Moreover, it is to be
observed that by sub-section (2) of Bection 8,
assignments for the benefit of creditors not made
to the sheriff or to other persons with the pre-
scribed consent, although they are rendered void
as against assignments so made, are nevertheless,
unless and until so avoided, to be ¢subject in
¢ other respects to the provisions ” of the Act.

Atthetime when the British North America Act
was passed bankruptey and insolvency legislation
existed, and was based on very similar provisions
both in Great Britain and the Province of
Canada. Attention has already been drawn to
the Canadian Act.

The English Act then in force was that of
1861. That Act applied to traders and non-
traders alike. Prior to that date the operation
of the Bankruptey Acts had been confined to
traders. The statutes relating to insolvent

debtors, other than traders, had been designed
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to provide for their release from custody on their making an assignment of the whole of their estate for the benefit
of their creditors.

It is not necessary to refer in detail to the provisions of the Act of 1861. It is enough to say that it provided for a
legal adjudication in bankruptcy with the consequence that the bankrupt was divested of all his property and its
distribution amongst his creditors was provided for.

It is not necessary in their Lordships opinion, nor would it be expedient to attempt to define, what is covered by the
words "bankruptcy” and "insolvency" in sect. 91 of the British North America Act. But it will be seen that itisa
feature common to all the systems of bankruptcy and insolvency to which reference has been made, that the
enactments are designed to secure that in the case of an insolvent person his assets shall be rateably distributed
amongst his creditors whether he is willing that they shall be so distributed or not. Although provision may be
made for a voluntary assignment as an alternative, it isonly as an aternative. In reply to a question put by their
Lordshipsthe learned counsel for the respondent were unable to point to any scheme of bankruptcy or insolvency
legidlation which did not involve some power of compulsion by process of law to secure to the creditors the
distribution amongst them of the insolvent debtor's estate.

In their Lordships opinion these considerations must be borne in mind when interpreting the words "bankruptcy"
and "insolvency" in the British North America Act. It appears to their Lordships that such provisions as are found
in the enactment in question, relating as they do to assignments purely voluntary, do not infringe on the exclusive
legisative power conferred upon the Dominion Parliament. They would
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observe that a system of bankruptcy legislation
may frequently require various ancillary pro-
visions for the purpose of preventing the scheme
of the Act from being defeated. It may be
necessary for this purpose to deal with the effect
of executions and other matters which would
otherwise be within the legislative competence
of the Provincial Legislature. Their Lordships
do mnot doubt that it would be open to the
Dominion Parliament to deal with such matters
as part of a bankruptcy law, and the Provincial
Legislature would doubtless be then precluded
from interfering with this legislation inasmuch
as such interference would affect the bankruptey
law of the Dominion Parliament. But it does
not follow that such subjects, as might properly
be treated as ancillary to such a law and
therefore within the powers of the Dominion
Parliament, are excluded from the legislative
authority of the Provincial Legislature when
there is no bankruptcy or insolvency legislation
of the Dominion Parliament in existence.

Their Lordships will therefore humbly advise
Her Majesty that the decision of the Court
of Appeal ought to be reversed, and that the
question ought to be answered in the affirmarive.

The parties will bear their own costs of this
appeal.







