Judgment of the Lords of the Judiciul Com-
willee of the Privy Council on the Appeal
of  Banairsi Pavshad v, Ram Narain and
Others, from the High Court of Judiculure
Jor the North- W estern Provinces, Allahabad ;
delivered the 25th Iareh 1903,

Fresent at the Hearvinge -
Lorp MACNAGHTEN.
Lorp lLINDLEY.

Sin ANDREW SCOBLE.

IR Artour Winsox,
SIR JorN Boxser.
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[ Delivered by Lord Maciagltein. |

This is an Appeal er parlfe from a Deerce
of the High Court at Allahabad reversing
a Deeree of the Distriet Judge of DBareilly
and restorine the Decree of the Subordinate
Judee.

The Plaintills, wlo are now represented by
the Respondents, claimed to redecm withonut
paynient a mortgage held by the Apuellunt over
certain villages and a shop whieh helonged to
them.

The mortgage was aated the 8th of September
1884. 1t was expressed to be {or aterm of seven
years, with aa extension of five years more if
both parties agreed. On the execution of the
mortzage the wiortuagee entered into possession
of the mortgaged premires, and continued in
possession until apparently a receiver was ap-
peinted in the suit. The mortgage deed is a
very obscure document, confused throughout and
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in places contradictery. It partakes of the
chavacter of an agency or receivership deed as
well as of the character of a usufructuary mort-
gage. The two purposes of the deed are so
mixed up together that it is difficult, if not
impossible, to determine the rights of the parties
with anything like certainty. The Subordinate
Judge and the High Court both came to the
conclusion that the meaning of the deed was that
the amount of the gross rental as shown in the
Jamabandi or rent-roll, whether actually realized
or not, was to be taken as the income for
which the mortgagee in posscssion was to be
respousible.

This view does not seem to have been pre-
sented by the Plaintiffs themselves. Indeed, the
point was not taken in the pleadings at all. It
appears to have been an inference drawn by the
Sabordinate Judge from certain  expressions
found in the mortgage deed, which are by no
means clear. On this footing the Subordinate
Judge determined that the mortgage had been
discharged and gave the Plaintiffs a decree
without determining the issues raised in the suit.
The Distriet Judge, on the other band, thonght
that was not the meaning of the document, and
went so far as to say that no sane man of
business would have assented to such an
arrangement. He diswissed the plaint with
costs on the ground that the mortgagee was
entitled to hold the mortgaged property for the
extended term under an agreement alleged,
but not proved, and the subject of one of
the issues on which no finding was pronounced.
He further held that during that extended
term the mortgagors were not entitled to any
accounts. :

Their Lovdships are unable to agree either
with the District Judge or the High Court.
They do mnot think that the mortgagee was
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intended to he respousible for the rent-roll in the
Janabandi under all ecircumstances. On the
other hand, they cannot doubt that under such a
deed as that on which the suit is founded the
principal must be entitled to call upon his
agent to furnish auccounts of reeeipls and
payments.

Possibly if the evidence which appears to have
been before the Subordinate Judge had been
available on the appeal their Lovdships might
have been able to arrive at a decision on the
merits. As it is, there i1s no evidence hefore
their Lordships on whielh it is possible to come
to avy conclusion—all their Lordships can do is
to express their dissent {rom the Judgiment of
the IHigh Court as well as from the Judyment of
the District Judge and fn remit the case o the
Subordinate Judee with such divections as secwn
te them to be necessary nnder the eivewmnstances,

In their Lordships opinion the proper Order
will be as follows :—-

Order the Appellant to bear his own cosls
of 1his Appeal.

Discharge the Decrees of the High Court and
ol the Distriet Judge without costs.

Discharge thie Decree of the Subordinate
Judge, the costs of the hearing before Lim to
be costs in the cuuse.

Remit the suit to tiie Subordinate Judge.

Declare that according to the true construetion
of the mortgage deed of the 8th of September
1854, the Defendant, the mortgagee, is not respon-
sible for the amount of the gross rental as shewn
in the jamalandi, but only for such snms as
were actrally received by him or on his behalf,
and such sums, if any, as might have Leen
received by Lim but for bis own negleet or fanlt.

Take an account of the Defendant’s reccipts
and payments under the said morfgage deed,
and let the ultimate halance due to or from
the Defendant be cerlilied.
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Enquire what, if anything, was due to or from
the Defendant in respect of the said mortgage at
the date of the commaencement of the suit, and
what was the amount, if any, in the hands of the
Pefendant at that time.

Let the ultimate balance be paid to the party
to whom it shall appear to be due within such
time as the Judge shall divect, and let the costs
of the suit be borne and paid by the Defendant
if it shall appear that nothing was due to him in
respect of the said mortgage at the date of the
commencement of the said suil, but if it shall
appear that at that time anything was due to the
Defendant in respect of the said mortgage, let
the costs of.the suit be horne and paid by the
Respondents.

Their Lordships will humbly advise his Majesty
accordingly.




