Judgment of the Lords of the Judicial Cominittee.
of the Privy Conncii on the Appeal of
Buastings and others v. Callaghan, from the
Court of Awpeal of New Zealand ; delivered
the 12th May 1905.

Present at the Hearing :

Lorp MACNAGHTEN.
Lorp DavEeY.

Lorp RoOBERTSON.
Sir Forp Norii.

[Delivered by Lord Macuaghlen.]

The question raised on this Appeal is whether
Mr. Graham, a Stipendiary Magistrate within the
Colony of New Zealand, duly appointed under
The Magistrates’ Courts Act, 1893, had juris-
diction to hear a petition in the matter of the
Alecoholic Liquors Sale Ccntrol Act Amendment
Act, 1895, which was filed in the office of the
Magistrate’s Court, Port Chalmers. The question
turns upon the construction of the Act of 1895,
and involves consideration of provisions in three
other Acts, the Regulation of Local Elections
Act 1876, the Act of 1893, and the Resident
Magistrates Act, 1867, which the Act of 1893
repealed.

There was no appearance at their Lordships’ Bar
on behalf of the Respondent. But, inasmuch
as the question depends simply on the meaning
and effect of certain statutory provisions, and as
the arguments on the one side and on the other
are presented very fully and ably by the learned
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Judges in the Court of Appeal, who differed
in opinion, their Lordships arc at less dis-
advantage than usual in dealing with an Appeal
ex parte.

By Section 3 of the Act of 1895 it is pro-
vided that no liceuse shall be granted or renewed
until the electors of the district shall have deter-
mined whether the number of licenses in the
district shall be continued or be reduced, or
whether no licenses shall be granted in the
district. Then follow provisions for the taking
of a Licensing Poll. By Section 7, Sub-
section 1, paragravh (o), it is provided that if
the result of any poll is disputed, any 50
electors may require an inguiry to be held
in mauner providel by Secction 15 and the
subsequent sections of the Act of 187, and
that the matter in dispute shall he determined
in the same manner, mutilis mutbandis, as 1f the
Licensing Poll were an electoral poll.

By Section 48 of the Act of 1876 it is pro-
vided that if within 14 days after any election
any six electors make and sign a declaration in
the form set out in the 6th Schedule to the Act
and “file the same in any Resident Magistrate’s
* Courtin the district in which such election took
‘“ place, orif there is no such Court in the district,
¢ then in the Resident Magistrate’s Court nearest
“ thereto, the Resident Magistrate of such Court
‘ shall hold an inquiry as to the matter alleged
*in such petition.”

On the 25th of November 1902 a Licensing
Poll was taken in the electoral district of
Chalmers. The result of the Poll was declared
to be that no licenses should be granted in the
said district.

On the 9th of December 1902 the Appellants
and other electors of the electoral district of
Chalmers being above 50 in number filed a
petition in the office of the Magistrate’s Court of
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Port Chalmers praying that the declaration of
the result of the Poll might be declared void.

The petition was brought before Mr. Graliam
who occasionally sits at Port Chalmers, though
Mur. Carcw usually sits there, while Mr. Graham
is in the habit of presiding at Dunedin which is
outside the electoral district of Chalmers. Mu.
Graham was proceeding to deal witl the appli-
cation when the Respondeant, who is o store-
keeper near Dunedin and an elector of the
electoral district of Chalmers, appeared by
Counsel and objected to the petition Dbeing
heard by My, Graham on the graund thal he
had no jurisdiction in the matter and that the
jurisdiction was vested in Mr. Carew. On
motion before the Supreme Court Williams, J.,
ordered that a Writ of Prohibition should issue
out of the Supreme Court prohibiting Mr,
Graham from proceeding to hear the petition.
On appeal the Judgment of Willinmns, J. was
affirmed by the Court of Appeal, Denniston, J.,
and Edwards, J., dissenting.

At the date when the Act of 1576 was passed
there were in the Colony of New Zealand
Resident Magistrates appointed and holding
office under the Act of 1867. By that Act the
Government was authorised to constitute throucoh-
out the Colony districts to De called Resident
Magistrates’ Districts, and to appoint for each
district a Resident Magistrate to exercise his
office therein, who should hld eourts in and for
such distriets at such time and places as should
be deemed most convenient by the Resident
Magistrate, or as should from time to time be
appointed by the Governor. The 19th Section of
the Act provided that the Eesident Magistrate’s
Court of any district should have jurisdiction
only where the cause of action had arisen either
wholly or in some material point within the
district in which the action was hrought, or the
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party sought to be charged was residing or
carrying on business, or was scrved with the
process of the Court, within such district.

The jurisdiction, therefore, of Resident Magis-
trates and Resident Magistrates’ Courts under
this Act was purely local.

The Act of 1867 was repealed by the Acl of
1843, which contains the following provision in
Section 6: “ Where in an unrepealed Act .

“ reference is made to any Act repealed by this
“ Act, or to any provisions thereof, or to any
“ court, office, or officer established, constituted,
“ or appointed under any Act hereby repealed,
‘“such reference sball be construed aund shall
“ operate as if made to this Act, or to the provi-
“ sions of this Act corresponding to the provisions
¢ referred to, or to the court, office, or officer
“ constituted or appointed under this Act.” By
the Act of 1893 the system in force under the
Act of 1867 was entirely changed. Magistrates
were no longer to be appointed or to hold office
for particular distriets. ‘There were no longer to
be separate courts with merely local jurisdiction.
The very name of the office was altered. Instead
of Resident Magistrates there were to be Stipen-
diary Magistrates appointed to hold office *“ within
the Colony.” The Magistrates’ Court was no
longer a collection of separate courts. It was
to be one court throughout the whole Colony.
There is no provision in the Act making one
Stipendiary Magistrate subordinate to another.
Apart from any question of * ordinary”™ or
“ extended jurisdiction " as provided for by the
Act, all Stipendiary Magisirates are of equal
rank and of equal authority. In this respect the
Magistrates’ Court has been assimilated to the
Supreme Court. *Before the Supreme Court
Act,” as Denniston, J., observes, ‘‘the Judges
“ were appointed to specific districts in which
“ alone they (except under special circumstances)
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“ had jurisdiction. In scrae cases two Judges
* were appointed to the same district. In such
¢« case each Judge would be the Judge of such
‘ district. Under the Supreme Court Act, 1882,
“ these territorial appointments were abolished.
“ Every Judge is appointed aund acts as Judge in
“ every Court in the Colony. In practice Judges
“are in fact resident in and act in separate
““judicial districts. But this does not affect
“ their jurisdiction or right to sit and act in any
“mart of the Colony. The Supreme Court
“ Judge who in practice takes, say, the Wanganui
“sittings, is no more the Judge of that Court
““ than is his colleague.”

The opinion of HLdwards, J., is to the same
effect: ¢ Wherever there are two Judges or
“ two Magistrates,” says his Honour, ¢ exercising
“the same jurisdiction in the same Court
“and at the same places, the work of the
“ Court must of necessity be distribufed by
“ arrangement Letween them, but ncither
“ derives his jurisdiction from such arrange-
ment nor is his jurisdiction limited by
‘“ such arrangement. That jurisdiction depends
“ entirely upon his appointment, and it is
“ general.  The sphere within which it is to
be exercised is, in the case of Mlagistrates,
undoubtedly controlled in practice by depart-
mental arrangements, but the jurisdiction is
“ general. Any Stipendiary Magistrate who, as
part of his official duty in accordance with
departmental arrangements, from time to time
as occasion requires exercises jurisdiction at
any place is, in my opinion, one of the Magis-
“ trates of the Magistrate’s Court at that place.”
In these observations their Lordships concur.
This view is suflicient tor the determination of
the present case, because Mr. Graham, as part
of his official duty in accordance with depart-
mental arrangements, does from time to time
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exercise jurisdiction at Port Chalmers, though he
sits there less frequently than Mr. Carew. By
arrangement with Mr. Carew, Mr. Graham has
taken up this matter, and is apparently peculiarly
qualified to deal with it, being Chairman ex
officio of the Licensing Committee of Chalmers
under Section 19 of the Act of 1895. Their
Lerdships, indeed, ave prepared to go further.
They think that as every Magistrate is now a
Magistrate throughout the Colony and all
separate local jurisdiction has been abolished in
the Magistrate’s Court, a Stipendiary Magistrate
who in his official capacity receives a petition
presented under the Act of 1895 and assumes
the duty of dealing with it has jurisdiction to
act.

Their Lordships are therefore of opinion that
the Appeal should be allowed. And they will
humbly advise His Majesty to allow the Appeal
and dismiss the action with costs in the Supreme
Court and the Court of Appeal.

The Respondent must pay the costs of this
Appeal.




