Judgment of the Lords of the Judicial Com-
. wmiltee of the Privy Council on the Appeal
of Kuannepalli Suryanarayana and others v.
Pucha  Venkataramana alias Kannepalli
Ramavadhanuly an@ another, from the High
Court of Judicature at Madras; delivered the
21st June 1906. |

Present at the Hearing :

LorD MACNAGHTEN.
Sir ANDREW SCOBLE.
S1r ARTHUR WILSON.
Sir ALFRED WILLS.

[Delivered by Sir Andrew Scoble.]

In this case there is no dispute about the
facts, but two questions of law arise, both of
which are of considerable importance.

Venkata Narasu, a Brahmin landholder in the
district of Ganjam in the Madras Presidency,
died intestate and without issue on the 6th of
February 1861, leaving the second Respondent,
Venkata Ratnamma, his widow and sole heiress,
him surviving. Before his death he verbally
authorized his wife to adopt to him, and it is
found by the learned Judges of the High Court
that the authority was “in general terms,
““ requiring her to adopt so as to continuo his
‘ line, and to provide for his spiritual benefit.
“ He did not indicate any particular person for
‘“ adoption, either by name or otherwise, and
‘“ placed no restrictions whatever on his wife’s
“ discretion.”
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Twenty-four years after her husband’s death,
on the 1st May 1885, the widow adopted a son
of one of her sisters, but this child died in
February 18S6, and twelve years later, on the
10th June 1898, she adopted the first Respon-
dent. Prior to making this second adoption she
obtained the consent of the elder representatives
of two branches of her husband’s family. The
representatives of two other branches refused
their consent, and on the 7th October 1899
brought the present suit to set aside the second
adoption, as having been neither authorized by
her husband nor made with the consent of his
sapindas.

Upon these facts, the first question which
their Lordships have to determine is whether the
authority to adopt given by the husband was
exhausted by the first adoption; or whether, on
the death of the son first adopted, the authority
of the husband survived so as to empower the
widow to make a second adoption.

So far as their Lordships have been informed,
there is no decisive text of the ancient Hindu
lawgivers upon this point. The earlier English
authorities express conflicting views. Sir F.
Macnaghten, writing in 1824, at page 175 of his
“ Considerations on the Hindu Law,” says:—

“If a woman be empowered by her husband to adopt & son,
“and if she does adopt one accordingly, it has never, I believe,
“ been declared by any writer that this power can go beyond
“ the adoption of one, or, without special authority from the
“ husband, be extended to the adoption of another if the first
“ adopted should die.” .

Sir William Macnaghten, writing in 1829, is
less positive—

“It is a disputed point,” he says, “ whether a widow
“ having, with the sanction of her husband, adopted one son,
“and such son dying, she is at liberty to adopt another
“ without having received conditional permission to that effect
¢ from her husband. Aceording to the doctrine of the Dattaka
“ Mimansa, the act would clearly be illegal ; but Jagannatha
% holds that the second adoption in such case would be valid,
‘ the object of the first having been defeated.” (Hindu Law,
i. 86.)
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Sir Thomas Strange, writing in 1830 as to
the law prevalent in Madras, says :—

“There exists nothing to prevent two succeszive adoptions,
“ the first having failed, whether cffected by a man himself,
“ or by his widow or widaws after his death, duly authorized.”
(Hivdu Law, i. 78.)

There are not many reported cases on the
point. In Morley’s Digest (i. 14) published
in 1850, there is a note to the effect that
“ instances have occurred in which a widow
“ has made a second adoption on the failure of
¢ the first by death, in fulfilment of a single
¢ injunction or authority from her husband, the
“ object of such injunction being unattained
¢ unless the child live.”

The case of Gournath Chowdhree v. Arno-
poorna Chowdrain (8 S.D.A. 332) is a distinct
authority that where a widow is directed to
adopt a son, she canunot adopt a second if the
first adopted son dies. This case was decided by
the Bengal Sudder Court in 1852, and is cited in
modern text-books as estublishing the proposition.
The issue to be determined in the case is thus
stated in the report :—

-

~

-~

“ There being no permission in the unoomuttee putiur”
(or deed of adoption) “tn adopt (children) one after
“ another, is it proper, according to the shaster, to adopt one
*¢ (child) after the death of another?”

The bywuste of the pundit to whom this
question was submitted by the Court, was :—

“ The deed put in dces not restrict the adoption to one son

‘“ only, and therefore, on the death of the previous adopted
¢ son, another may be adopted.”

In their judgment, the learned Judges first
cite the passage from Sir William Macnaghten
quoted above, omitting the last sentence relating
to Jagannatha’s opinion, and go on to say :—

“As it is a principle of Hindoo law that, without
‘ permission, no son can be adopted, it is a fair legal
“ ipference that a gecond adoption on the death of the first
¢ child, when the lusband is no longer alive to grant
¢ permissien to adopt, cannot be valid.”
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Their Lordships are unable to attach much
weight to this decision. It discards the opinion
of the pundlt, refers to no previous decisions,
does not attempt to discuss the conflicting
views of the vernacular authorities cited by
Macnaghten, and rests upon an inference which
begs the whole question. Whether, and how
far, this case is still followed in Bengal, it is
not necessary now to enquire. For the purposes
of this Appeal, it is enough to say that it is not
a binding authority in Madras.

The learned Judges of the High Court, one
of whom is a Hindu lawyer of great distinction,
in their judgment say :—

“ The cases in Calcutta to which our attention has been
“ drawn adopt what appears to us to be too artificial a rule of

« construction in that they practically disregard the question
“ of intention ;”

and they hold that—

“ when the general inteution of a Hindu to be represented by
‘ an adopted son is clear, as in this case, there seems no reason
“ why effect should not be given to such intention, if it is
¢ possible to do so without contravening the law.”

The practice of the community, they add,
has been in accordance with this view. As
regards this particular case, they say :—

“ The object and purpose of the authority given by the
“ husband was to perpetuate his family as well as to secure his
“ gpiritual beaefit, and it would be unreasonable to hold that
“ an accident such as the early death of the boy first adopted
“ should be allowed to frustrate the fulfilment of his object,
“and to preclude the widow from making another adoption in
“ the absence of any legal impediment to her doing s0.”

T'heir Lordships agree with the learned
Judges of the High Court in the opinion that
the main factor for consideration in these cases
is the intention of the husband. Any special
instructions which he may give for the guidance
of his widew must be strictly followed; where
no such instructions have been given, but .a
general intention has been expressed to be
represented by a son, their Lordships are of
opinion that effect should, if possible, be given
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to that intention. This more liberal rule has
been followed by the High Court of Bombay, as
well as in Madras, and is not without support
in Bengal. In a comparatively recent case re-
ported in I.L.R., 18 Cal. 385 (Surendra Nandan
v. Sailajo. Kaint Das MWahopatia) the learned
Judges of the High Court at Calcutta say, at
page 392 :—

“ Looking at the religious eflicacy that ensues from the
“ adoption of a son by a widow to her deceased lLusbaud, we
“think the Court should not be too astute to defeat an
“ adoption, but should rather do its utmost to support it unless

“ guch adoption is clearly in excess or in breach of the power
“ 1o make it.”

The limitations to the application of the rule
are indicated in the Judgment of this Committee
in the Ramnad case (12 Moo. I. A., 897, at
page 443), in which their Lordships say :—

“ Inasmuch as the authorities in favour of the widow's
“ power to adopt with the assent of her husband's kinsmen
“ proceed in n great measure upon the assumption that his
“ assent to this meritorious act is to be implied wherever he
‘“ has not forbidden it, so the power cannot be inferred when a
“ prohibition by the husband either has been directly ex-
¢« pressed by him, or can be rcasunably deduced from his
“ disposition of his propert; or the existence of a direct line
“ competent to the full performance of religious duties, or
“ from other circumstances of his family which aftord no plea
“ for a supersession of heirs on the ground of religinus

“ obligation to adopt a son in order to complete or fulfil
¢ defective religious rites.”

In the present case it is abundantly clear
that the husband desited to be represented by a
son after his death, and that he placed no
specitic limitation on the power to adopt, which
he entrusted to his widow. His object was
twofold—to sccure spiritual benefit to himself,
and to continue his line. Both these objects are
meritorious in the view of the Hindu law, and
both are in consonance with the feelings known
to prevail throughout the Hindu community.
In the absence of a matural son, both can be
attained only by adoption. Funeral rites may

be performed, and certain spiritual advantages
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secured, to the deceased by a near male relative ;
but it is stated in the ¢ Dattaka Chandrika,” a
work of some authority in Southern India
(Sec. 1, pl. 22), that—

“ Although by reason of the nephew’s possessing the repre-
‘ gentation of the filial relation, he may be the means of
“ procuring exemption from exclusion from heaven, and so
“ forth; still, as the celebration of name and the due
¢ perpetuation of lineage would not be attained, for the sake of
“the same, the constituting him (an adopted son) is
*¢ indispensable.”

In his able argument on behalf of the
Appellants, Mr. De Gruyther contended that, by
the adoption of the first adopted son, all the
spiritual benefit to be derived from the act was
secured to the deceased, and that the adoption of
a second boy was, therefore, supererogatory and
could not be held to be justified by the husband’s
sanction. This contention is disposed of by the
Judgment of Mr. Justice Romesh Chunder
Mitter in the case of Ram Soonder Singh v.
Surbanee Dossee (22 W.R. 121), in which a
similar argument was put forward :—

“Is there anything,” says that learned Judge, “in the
“general Hindu law in support of the coutention . . .7
# No passage from any of the treatises on the Hindu law, and
“ no texts of the Hindu shaster have been cited. As far as I
“ am aware there is none in its support. On the other hand,
“ the broad proposition for which the learned Counsel ¢ontends
“ will in a great many cases defeat the essential objeet for
“ which every Hindu desires to adopt, viz., the continuance of
“ the spiritual benefit to be conferred upon him after his death.
“ An adopted son attaining an age of sufficient maturity and
“ by performing the religious services enjoined by the shasters,
“ cannot exhaust the whole of the spiritual benefit which a son
“ is capabla of conferring upon the soul of his deceased father;
“ because these services are enjoined to be repeated at certain
“ stated intervals, and the performance of them on each
“ successive occasion secures fresh spiritual benefit to the soul
¢ of the deceased father . . . I am, therefore, of opinion
“ that the contention . . . 1is opposed to the genera)
« principles of the Hindu law.”

These observations apply with the greater
force to the present case, as the boy first adopted
died when little more than two years of age.



7

For the reasons stated, their Lordships agree
with the High Court that the adoption of a
second boy in this case was valid, and that the
widow’s authority to adopt was not exhausted by
the first adoption. In the view which they take
of the case it is not necessary for their Lordships
to consider the second question raised upon this
Appeal, viz., whether, if the widow’s authority
had been held to have been exhausted, there was
sufficient consent on the part of the husband’s
sapindas to validate the second adoption.

Their Lordships will humbly advise His
Majesty that the Decree of the High Court of
Madras ought to be confirmed and the Appeal
dismissed. =~ The Appellants must pay the
Respondents’ costs of the Appeal.







