Judgment of the Lovds of the Judicial Commuttee
of the Privy Council on the Appeal of
Lala Bhagwat Sahai, since deceased, and
others v. Bepin Behari BMutter, since
deceased, and others, from the High Couit
of Judicature at Fort William wn Bengal ;
delivered the 15th July, 1910.

Present at the Hearing :

LorD MACNAGHTEN.
Lorp CoLLINS.
Siz ARTHUR WILSON.

Mr. AMEER AL

[Delivered by Sir Arthur Wailson.]

This is an Appeal from the Judgment and
Decree of the High Court of Calcutta, dated the
5th May, 1905, which reversed those of the
Subordinate Judge of Gaya, dated the 4th Feb-
ruary, 1904.

The sole question for decision on the Appeal
is whether the Appellants are entitled to partition
of certain properties, as against the opposing
Respondents.
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In order to dispose of this question, it is
sufficient to deal very broadly with the facts.
It is enough to say that the Appellants are
proprietors of a Mokurrari interest in the pro-
perties in question, the opposing Respondents
being owners of a fractional share in the
Zemindari interest in the same properties.

In the Judgment appealed against 1t was
held, in accordunce with an earlier decision of
a full Bench of the same Court, that the fact of
the party on one side of the dispute being in a
lower grade of title than those on the other side
was not necessarily a bar to partition.

Their Lordships agree with the opinion of
the full Bench in the case referred to that the
right of partition exists when two parties are in
joint possession of land under permanent titles,
although those titles may not be identical. Tt
is unnecessary for their Lordships to consider
whether a right to partition exists in any other
casc, and they are desirous to avoid indicating
any view npon any such subject.

In the present case all parties concerned in
the Appeal have joint shares in the land, of
course under different titles, and this has heen
recognised by the learned Judges whose decision
18 under Appeal. But those learned Judges held
that the right of partition, which would otherwise
have belonged to the Appellants, the Mokurrari-
dars, was lost by reason of the fact that their
Mokurrart 1s hiable to forfeiture in certain con-
tingencies, and therefore is lacking in the
permancnce of nterest necessary to support a
cliiwe for partition.  Their  Lordships are of
opition that the distinction thus introduced can-
not be supported,

The title of the Appellants is a permanent
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title, though liable to forfeiture in events which
have not occurred, and the rights incidental to
that title must, in their Lordships’ opinion, be
those which attach to it as it exists, without
reference to what might be lost in future under
changed circumstances.

Their Lordships will humbly advise His
Majesty that this Appeal should be allowed, and
that the Judgment and Dceree of the High Court
should be set aside and that of the Subordinate
Judge restored with costs in the Court below.

The opposing Responcents will pay the costs
of the present Appeal.



In the Privy Counecil.

LALA BHAGWAT SAHAI, SINCE
DECEASED, AND OTHERS
.
BEPIN BEHARI MITTER, SINCE
DECEASED, AND OTHERS.
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