Judgment of the Lords of the Judicial Com-
miltee of the Priwvy Council on the Appeal
of John BMatthew Vincent Smith and others
v. Charles Matthew Germain Cock and others,
from the High Court of Australia; delivered
the 2nd February 1911.
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The real question in this case 1s whether the
Appellants, John Matthew Vincent Smith, Harry
Immerton, and Willlam Aitken, who are the
trustees under the will of John Matthew Smith,
deceased, have lawf{ully exercised the discretion
reposed in them hy the terms of the will in
relation to a trust for the maintenance of one
of the testator's daughters. The facts are as
follows: On the 21st April 1898 John Matthew
Smith died, having made his will, dated the 11th
March 1890, by which he left all his property to
the Appellants upon trust to sell and get in the
same and to dispose of the proceeds in manner
therein set out. Dealing with the disposal of
the proceeds the will provides as follows : —

“ And as to eight hundred pounds a year during the life
 of my daughter Alice Smith upon trust from time to time
“ to apply the same or such part as my trustees may think
‘ fit for the personal maimtenance and support or otherwise
“ for the personal benefit of the said Alice Smith or to pay

* the same| or such part as they shall think fit to her or to

“ any other person to be so applied without liability on the
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“ trustees’ part to enquire into the application thereof or at
“ the option of my trustees to pay the whole or such part to
“ my executors to be applied as part of the residue and
¢ yltimate surplus hereinafter mentioned.”

It will be observed that this trust enables the
trustees to apply the whole or any portion of the
800l. to Alice’s maintenance, or to allow the
whole to fall into resicdlue. The will then pro-
vides that the “residue and ultimate surplus”
shall be held in trust for the testator’s son and
daughter, John Matthew Vincent Smith (one of
the Appellants) and Lucy Smith, in equal shares
and absolutely. The estate was sworn for pro-
bate at 240,000l., and the residue was of the
value of 110,000l. The daughter, Alice Smith,
was an invalid, and on the death of her father
she went to reside with her sister Lucy. From this
time onwards and wuntil the death of Lucy, the
Appellants acting under this trust paid to Lucy
Smith the sum of 400{. in each year for the
maintenance of Alice Smith. TLucy Smith died
on the 12th November 1903, leaving a will which
was dated the 6th April 1900. By this will she
devised and bequeathed .her real and personal
estate to the Appellants, John Mathew Vincent
Smith and William Aitken, upon trust to convert
the same into money, but with a proviso that her
house *‘ Castlefield " should not be sold during
her sister Alice’s lifetime, but should be main-
tained by the trustees as a residence for Alice.

The will then directed that the trustees
should stand possessed of the trust moneys—

“ upon trust after payment thereout of such sum or sums
“ as they shall from time to time in their absolute and
“ uncontrolled discretion think fit to pay or apply in or
“ towards the upkeep of my said Castlefield house and
“ property and the rates taxes insurance and other out-
‘“ goings in respect thereof and in and towards the
‘“ manitenance and personal support of my said sister during
“herlife . . . . topay the residue of the income of
‘“ the said trust premises to my nephew, Charles Matthew
* Germain Cock.”
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After the death of Charles Cock the corpus
was to go in equal shares to his children. The
gentleman here named—CharlesMatthew Germain
Cock—1is the first Respondent on the record in
the present Appeal, and he was the original
Plaintiff in the action. He is a grandson of John
Matthew Smith. Since action cornmenced he has
become insolvent, and the trustee of his estate
(John McAlister Howden) has been added as a
co-Plaintiff.

Lucy Smith left rcal and personal estate
valued at about 92,5001, a large part of which
was derived from her father’s estate. John
Matthew Vincent Smith renounced probate of
Lucy Smith’s will, and prohate was granted to
the Appellant, William Aitken alone. Subse-
quently, namely on the 10th November 1904, the
Respondent Alfred John Noall was appointed a
trustee of Lucy’s will to act jointly with William
Aitken; and they are the trustees of her will at
the present time.

Since Lucy Smith’s death Alice Smith has
continued to reside at Castlefield, and the trustees
of Lucy’s will have paid from 700L to 800L. a year
in the upkeep of the house and in and towards
Alice Smith’s maintenance.  Meanwhile the
Appellants (the trustees under the will of John
Matthew Smuth) bave reduced the allowance made
by them in respect of Alice Smith’s maintenance
from 400l. to 100l. a year. To this state of
things Mr. Cock objects. The effect of the pay-
ment out of Lucy Smith’s estate of 700l. or 800I.
a year is of course, pro tanto, to lessen the
amount of Mr. Cock’s annual income from the
estate ; and he apparently thinks that if the
trustees under the father’s will can be compelled
or induced to pay more than 100l a year towards
Alice’s maintenance, the trustees under Lucy’s
will will pay less and so his income will be
greater than it now 1s. Alice Smith, the bene-
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ficiary, has made no complaint against either set
of trustees, nor has the one set of trustees made
any complaint against the other; the complaint
1s by Mr. Cock alone and by the trustee of his
insolvent estate. Ifor some time Mr. Cock tried
by expostulation to induce the Appellants to
increase the allowance from John Matthew
Smith’s estate, but without success, and on the
17th October 1907 he issued his writ in this
action to compel them to doso. He made the
trustees of the will of John Matthew Smith, the
first Defendants, adding also the trustees of the
will of Lucy Smith, Alice Smith (the beneficiary),
and lastly his own infant children. It 1s unneces-
sary to set out his cause of action, as disclosed
10 his pleadings in the action. His complaint is
summarised with sufficient accuracy, and in
sufficient detail, in the sixth paragraph of his
case filed in answer to the present Appeal, which
1s in the following words :—

*“The reduction in the allowance out of the estate of
“ John Matthew Smith to Alice Smith was made by John
¢ Matthew Vincent Smith and Henry Immerton, two of the
“ trastees of his will, nobt in the bond fide exercise of the
“ discretion counferred on them by the will, but with the
“ object of throwing, in the interests of John Matthew
“ Vincent Smith, a greater burthen on the estate of Lucy
“ Smith in relief of the burthen on the estate of John
“ Mathew Smith . . . . and the third trustee, William
« Aitken, did mot excrcise his discretion at all in the

“ matter.”

He claimed a declaration that the three
trustees, or alternatively that the first two of
them, had improperly, unfairly, and unreasonably,
and in breach of their duties as trustees, exer-
cised or purported to exercise the powers and
discretion given by the will, and he asked for an
order that the amounts necessary for the proper
maintenance and support of the Defendant Alice
Smith should be provided out of the said two
separate funds either in proportion to the




5

respective amounts of such funds or by allotting
400L. a year out of the income of John Matthew
Smith’s estate and the balance out of the income
of Luey’s estate, or otherwise as the Court should
think just.

These being the facts the case came on for
trial before Mr. Justice Hood in December 1908.
All the parties were represented with the
exception of Alice Smith, who did not appear.
The Plaintiff gave evidence himself and called
William  Aitken, one of the Appellants, to
support his case. The Defendants called no
evidence.  After argument the learned Judge
on the Sth February 1909 dismissed the action,
holding that the Plamtiff had made out no case
andd holding further that the Appellants owed
no duty to the Plaintiff in counection with the
trust created by the will of John Matthew Smith. — — — -
From this judgment there was an appeal to the
High Court of Australia. That Court, which
consisted of four judges allowed the appeal; two
judges, one of whom was the Chief Justice, taking
the view that the Plaintiff was entitled to judg-
nment, and the other two taking the view that the
present Appellants were entitled to judgment.
The Chief Justice gave his casting vote in favour
of the Appeal.

The gnestions of fact litigated before the
Judge of First Instance were two. The first was
whether the discretion vested in the trustees of
the will of John AMatthew Swmith had been exer-
cised at all. The second was whether, if so, 1t
had been honestly exercised. As to the first of
these two questions 1t was said that the discretion
required by the will was to be a joint discretion
of all three trustees, and that one of them, William
Aitken, had never consented to the reduction to
100L. a year. It was in order to prove this alle-
gation that William Aitken was called as a

witness. The learned Trial Judge heard and saw
331, B
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this witness and came to the conclusion that he
had consented to the reduction. A careful
examination of the Judge’s note of the evidence
satisfies their Lordships that this was a right
conclusion. The effect of the evidence is clear.
It is that up to Lucy Smith’s death the allowance
in respect of Alice out of J. M. Smith’s estate
had been at the rate of 400L. a year. After Lucy
Smith’s death the question as to what the allow-
ance should be in the future was discussed.
Emmerton thought it ought to be discontinued
altogether, but he was willing that 1t should be

. continued at the reduced rate of 100l a year.

Smith thought it ought to be fixed at 200l. a
vear. Ailtken thought the existing allowance of
400L. a year should not be disturbed. In these
circumstances Counsel’s opinion was taken, but
with no result, for the views of the three remained
unchanged. This was in or abouf, February 1904.
Then Smith had an interview with Aitken at
which he pointed out that both he and Aitken
were interested in the matter, (he as being
entitled to one half of the residue of J. M.
Smith'’s estate, and Aitken as being one of the
executors and trustees of Lucy Smith’s will),
whereas Emmerton was “ neutral.” Smith then,
according to Aitken, suggesteil that it would be
right to adopt Emimerton’s view. Aitken, after
giving this account of the interview, adds in his
evidence, “1 thought this a feasible way to look
‘“atitandso gave way.” From this time onwards
the allowance from J. M. Smith’s estate was paid
at the rate of 100l a year, Aitken himself drawing
out the cheques and the trustees signing them.
In the face of this evidence it is Impossible to
say that Altken did not consent to the reduction.
He thought it wise to adopt the view of the
“neutral” Emmerton. He withdrew his own
opinion and thenceforward he concurred in pay-
ment at the rate of 100l a year. It may be that
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he still thought it would have been better to
continue the payment at 400l a year, but there
can be no doubt that he consented to and
approved of the payment at the lower rate.
Regard cannot be had to any secret reservations
that mnay or may not have been in the minds of
any of the three men; the question of whether
they arrived at a common understanding must
be judged of solely by what they did.

But then it was said that the exercise of the
discretion was not honest. This point was not
very seriously ipsisted upon by the Respondents’
Counsel, nor, indeed, could it be. It rested, so
far as J. M. V. Smith was concerned, upon the mere
fact that in reducing the payment he was benefit-
ting himself. No doubt he was henefitting him-
self, for by reducing the payment he was
increasing the residue of the testator’s estate
in which residue lhie was personally interested
to the extent of one half. But this fact
standing alone proves nothing. If it were con-
nected with other circumstances tending to show
that J. M. V. Smith was influenced by a desire to
benefit himself at the expense of his cestui que
trust it would be worthy of consideration, but it
is not. Moreover, when the testator created the
trust, and gave to the trustees a discretion to pay
to Alice less than 800(. a year, e must have fore-
seen that the very result might happen which 1s
now relied upon as proof of some sinister motive on
J.M.V.Smith’s part. The Judge of First Instance
held that no dishonest motive had been brought
home to J. M. V. Smith. Their Lordships are of
opinion that this finding was also right, and that
there is no ground for the suggestion that Smith
had acted otherwise than quite honestly.

Allegations of bad faith were made before the
Judge of First Instance against Emmerton and
Aitken, hut they were so frivolous as to be

unworthy of notice. They were not insisted
3.1, c
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upon by the Counsel who appeared to support
this Appeal, and in their Lordships’ opinion they
ought never to have been made. There, is, how-
ever, one point in the case which appears to have
commended 1tself to the Chief Justice, and which
it 1s desirable to deal with. It was said that
there being two trust estates from which pay-
ments towards the maintenance of one aud the
same cestur que trust were to be drawn, the doctrine
of equitable contribution ought to be applied
by apportioning the payments between the two
estates. Without attempting to. give a compre-
hensive definition of the expression “ equitable
“ contribution,’” it is clear that the present case
does not fall within it. Before there can he any
question of contribution there must he a common
obligation upon those who are required to con-
tribute. Here there is none. The trusts are not
only different in their terms, but each trust
requires a separate and independent exercise of
the discretion of the trustees of the particular
estate as to the sum to be paid by that estate to
Alice. When that discretion has heen exercised
it may be said that a consequent obligation
arises to pay the amount, but it is a separate
obligation which has no connection with the
obligation upon the trustees of the other estate,
and cannot therefore afford any ground for =
claim to contribntion. The Order appealed from
seems to require the two sets of trustees to meet
together and fix the amount to be paid to Alice
and then to apportion the amount between the
two estates. This would cause the sum payable
by each estate to depend upon the joint dis-
cretion of two sets of trustees, a state of things
never intenced either by John Matthew Smith or
by Lucy Smith. It would be to defeat instead of
to carry out the intention expressed in the wills
which create the trusts.

The terms of the trust in J. M. Smith’s will
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require the Appellants to exercise their own joint
discretion in fixing the sum to be paid for Alice
Smith’s maintenance, and, of course, to do it
honestly. This they have done. 'Their duties
are, therefore, discharged, and no action lies
against them.

For these reasons their Lordships are of
opinion that this Appeal should be allowed, and
they will humbly advise His Majesty accordingly.

The Order of the Court below is in two parts,
the first relating to the method by which income
and corpus should be distinguished in the
accounts kept by Lucy Smith’s trustees for the
purpose of regulating the rights of Mr. Cock and
his chiidren inter se; the second relating to the
method of discharging the trusts of J. M. Smith’s
will. It was suggested at the end of the argument
before their Lordships that in the event of the
Appeal Leing allowed, it would be necessary only
to discharge the second part of the Order. DBut
the two parts in reality form only one Order, and
therefore, the whole of it must be discharged,
and the Judgment of the Judge of First Instance
must be restored. The Respondents Cock and
Howden must pay the Appellants’ costs in the
Courts below and of this Appeal. .
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