Judgment of the Lords of the Judicial Commattee
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for the North-Western Provinces, Allahabad
(P.C. Appeal No. 28 of 1911; Allahabad
Appeals Nos. 20 and Z1 of 1908); delivered
the 26th November 1912,
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SIR JOHN EDGE.
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[(DeLiverep BY LORD MACNAGHTEN ]

These are consolidated Appeals from a
Judgment and two Decrees ol the High Court
of Allahabad pronounced in favour of the
Respondent Musammat Moti Kunwar.

In the Court of the Assistant Collector of
Etawah, Moti Kunwar, widow of Baldeo Singh,
who died in 1895, succeeded in making good
her claim to arrears in respect of a specific
share of property which undoubtedly at one
time formed part of the joint property of an
undivided Hindu family to which her husband
belonged.  Thereupon the Appellants, who
alleged that Baldeo Singh was not separated
at the time of his death, brought a suit in the

Court of the Subordinate Judge of Mainipuri
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and obtained a declaration that they were the
absolute owners of the property claimed by
Moti Kunwar aud that she had no right of
ownership therein but merely a right to main-
tenance. There was an Appeal to the High
Court by Moti Kunwar against the decree of
the Subordinate Judge and an Appeal by the
present Appellants against the order of the
Assistant Collector. The two Appeals were
consolidated. The [igh Court reversed the
decree of the Subordinate Judge and dismissed
the suit of the present Appellants, as well as
their Appeal against the order of the Assistant
Collector.

The whole controversy depends wupon the
question whether Baldeo Singh was separate in
title and interest at the time of his death.
~ In 1871 Madan Mohan Singh, who was a

member of the undivided family, separated and

received his share. For the purpose of this
transaction and in settlement of all disputes
“relating to the Zamindari, the household
‘“ articles, and the money-lending business, &ec.,”
an agreement was executed on the 19th of
December 1871 by Baldeo Singh, Lalta Parshad
the adopted son of a deceased member of the
undivided family, and Madan Mohan Singh. On
the 10th of October 1873 another agreement was
executed between and by Baldeo Singh, Lalta
Parshad, and Madan MobanSingh. After declaring
that the executants along with Raghunath Singh
~and Sati Parshad were sharers in the villages
specified below, the agreement proceeded as
follows :—

“Now we have already come to terms and according to
“ the shares given below we have been in possession and
“ enjoyment of our respective shares. As regards it we
* have with ouwr mutual consent entered into an agreement
“ according to the terms given below.

“The same share in the property which is in the
““ possession of a particular person as given below shall be
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“ considered to be the property ot that very person who is
** in possession thereof. If any of us brings any suit in civil
“ or Revenue Court to the effect that his shave is less or he
*“ is a loser, it shall be considered to be false in every Court.
“ By virtue of this agreement no person shall be competent
¢ to bring any claim in any Comrt in vespect of any portion
‘“ of the property other than the property detailed below.”

Then after some provisions which it 1s not
necessary to set out, there followed a specification
of the villages belonging to the family and the
shares in which those villages were thereafter to
be held. The agreement was registered on the
same day. Irom that time the property has
been entered in the register in accordance with
the arrangement contained in the agreement.
And on the death of Baldeo Singh his share was
entered in the name of his widow, the Respon-
dent Moti Kunwar.

Irom the terms of the Agreement of 1873
the learned Judges of the High Court rightly,
as 1t appears to their Lordships, *‘ gather that
‘““ the members ol the family were in separate pos-
“ session of defined shares of the family property
“ before the date of its execution” and they
also gather from it “that Raghunath Singh as
“ well as Sati Parshad,” who was then a minor,
“ go far as the latter could ussent to an arrange-
“ ment, had agreed to the allotment of shares
“ specified in the instrument.” The learned
Jucges further point out that the khewats of two
of the villages specified in the Agreement of 1873
which were in evidence show that at the close of
1872 the entry of names was altered and the
names of Lalta Parshad, Sati Parshad, Raghunath
Singh, Baldeo Singh, and Madan Mohan Singh
were entered separately in respect of their
separate specific shares.

As regards the share of Raghunath who was
not a party to the Agreement of 1873 the
partition appears to bave been accepted and

acted upon by him up to the time of his death
J. 188, Az



which occurred in 1879.  On his death the name
of his widow was recorded in his place and she
was appointed lambardar of the village which
had been allotted to him. On her death the
names of Baldeo Singh, Lalta Parshad, and Sat
Parshad were entered in her place, not jointly,
but in respect of specific shares.

Sat1 Parshad, as already stated, was a minor
at the date of the Agreement of 1873, but it
appears that on attaining majority he made no
objection to it. He seems to have recognised
the partition and acted upon it until Moti
Kunwar applied for complete partition in the
Revenue Court.

The contention on the part of the Appellants
was (1) that the Agreement of 1873 was a
partition only as regards the share of Madan
Mohan Singh, and that the other members of the
family remained joint, or (2) that the other
niembers reunited either immediately or shortly
afterwards.  There seems to be no foundation
for the latter contention, and indeed 1t was only
faintly put forward. Reunion is a question of
fact, and there 1s not a scrap of evidence to show
that any members of the family reunited or even
contemplated reunion.

In support of their prinecipal contention the
Appellants put in a mass of parol evidence
which was contradicted by parol evidence on the
other sicde. The learned Judges of the High
(lourt thonght the parcl evidence vague, nnsatis-
factory, and inconclusive.

The TTigh Court also rejected, and in their
Lordships’ opinion rightly rejected, a petition of
Baldeo Singh himsell, in which he alleged that
Ragunath’s widow was entered as owner solely
for her consolation. This petition was In answer
to an application by the widow to remove him
from: the office of sarbarahkar, and is irrecon-
cilable with an earlier petition presented hy him,




5

in which he distinctly admitted that he paid to
the widow the annual profits of her share, and
that the Agreement of 1373 had been acted
upon.

The High Court also rejected as unworthy ot
consideration a document which was referred to
as proving that Moti Nunwar herself admitted
that the property registered in ler name was
joint family property. This document purports
to be a certified copy of a certitied copy of a
deposition made by Moti Kunwar in another suit
which was not even put to her in cross-exami-
nation although she averred that she had never
made an admission to that effect.

The High Court also rejected as inconclusive
certain accounts which purported to show that
the expenses of the marriage of Baldeo Singh’s
daughter and his funeral expenses were paid out
of joint family property.

In conclusion the learned Judges say that it
was sufliclent for them that an agreement was
committed to writing, which was clear and
definite in 1its terms, and they add that that
agreement has been shown to have heen acted
upoun up to the present time.

Their Lordships agree in the result at which
the High Court arrived. Having regard to the
Agreenment of 1373 they fhink that the case is
concluded by authority. The result is entirely
in accordance with the principle laid down by
this DBoard in the Judgment delivered by Lord
Westhury mm the Appovier case, 11 Moore’s Indl.
Ap. 79, and in the more recent cases of Balkishen
Das v. Ram Naram Sahw, 30 1. A. 139, and
Parbaty v. Naunsial Singh, 36 1. A. 71.

Their Lordships will therefore hwinbly advise
His Majesty that this Appeal should be dis-
missed.

The Appellants will pay the costs of the
Appeal.
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