Privy Couneil Appeal No. 32 of 1912,
Allahabad Appeal No. 3T of 1910,

Musammat Bilas Kunwar, since deceased
(now represented by the Collector of

Jaunpur) - - < . - Appellant,
V.
Desraj Ranjit Singh and others - - Respondents,
FROM

THE HIGH COURT OF JUDICATURE FOR THE NORTH-
WESTERN PROVINCES, ALLAHABAD.

JUDGMENT OF THE T.ORDS OF T1E JUDICTAT. CONMITTEE OF
THE PRIVY COUNCIL, peovered rae 1L3mn Jory 1915,

Present at the Hearing :

ViscoUrnt HaLpave. Sip (iporar Fanwenr,
[LORD Siaw, Sir Joun Tpgr.

Mr. AvMEER ALl

[Delivered by Stk GEORGE FARWELL. ]

This 15 an A pl)P:'l]_ from «a ]:l(i;;‘:'ln"ftt an(
decree dated LOth May 1010, of the High Court
at Allalabad, which reversed 2 judgment and
dlecree dated 20th August 1908, of the Judge of
the Swall Causes Court of Allahabad exerecising
the powers of a Subordinate Judge.

Rui Bisheshar Bakhsh Singh was a Talugdar
of Dudh ; he was a man of some wealth, a Rajput
of _El'f_'aud 1_={>hiti011: he had two HEL_iI:ul wives but
no son; he had, however, one daughter by oue
of the wives. He had also a Mohammedan
mistress nawmed Jagmar Bibi, by whom he had
two sous, aud for whom he had made provision
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on a fairly liberal scale, and had given [full
possession thereof in 1876 and in 18858. On
9th June 1387, the Talugdar purchased for
Rs. 9,000 the bungalow 11 dispute in this
action ; he raised the purchuse money by a mort-
gage on his own property and paid for it, and
had the sole use and enjovinent of it lor himsell
and his wives during his own life, but the deed

of sale was made out and regisrered in .lagmar’s
name. The Talugdar spent money on the house,
built a well and walls and kept a gardener in
occupation, he and his wives lived there, and the
mother of one of his wives lived and died there.
His wives used the bungalow by his permission
for ¢ Kalabbas ’—i.e., to live at the bank of the
(ranges for religions purposes for a month at a
time ; the purchase seems to have been made for
the purpose of the Kalabbas. Jagmar Bihi waz
never in the bungalow during this period; she
would, of course, as a Mahomedan mistress,
have no part or lot in the Hindoo religious
observances of Rajput wives, and it 1is
inconceivable that she could have associated
iu any way 1 the bungalow with them.

The bungalow was useless to her for any
personal use, and it was wholly inappropriate as
a provision for her if the Talnqdar ever had any
mtention or 1dea ol making a further provision
for her ; the net income was very small—in some
years the out-goings exceeded the income. There
1s no evidence of any intention to give the
bungalow to Jagmar as a provision for her or
otherwise bevond the bare fact of the regis-
tration 1n ler namie; 1t 1s not clear how or
when she got possession of the title deed ; it
may he that 1t was in the Talugdar’s possession
at his death, and at some subsequent period.
As the deed was made out 1n her name there
Is no importance in this. Down to the
Taluqdar’s cleath the wuatural inference 1is




that  the purchase was a  henami irans-
action 3 a Jdealing common to  llindoos and
Mahomedans alike, and wneh in use in India;
it is quite anobjectionable and has a cnrous
resemblance to tie doctrine of our English law
that the trust of the legal estate results to the
man who pays the purchase money and this
again follows the analogy of our Conumon Law
that where a feoffinent is made without con-
sideration the use results to the feoffor.  The
exception in our law by way of advancemnent in
favour of wife or child does not apply tn Tndia
(Gopreekest v Hungapersaud, 6 Mor, [nd. App. 53,
but the relationship 1s a civeumstance whicl is
taken into consideration in India in determining
whether the transaction 18 henami or not. The
general rule in India in the absence of all other
relevant circumstances 1= thus stated by Lord
Camphell yu Dhirm Das Pandey and Musswmnat
Shama Soandry Dibiale (5 Moore Ind. App. 220).
“ The criterion in these cases in India is to

“eonsider from what source the monev comes
* with which the purchase money is puid.”

On the 3lst Angust 1890 the Talugdar died,
and by un agreement of 21st Marell 1894 between
hi= two widows the possession amd management
on behalf of hotli was given to one of them, viz.,
Thakurain Balraj Kunwar, and she las through-
out managed the property i question.  Whether
any acts or amissions by any of the parties alter
the death of the [alugdir could alteet the nature
of the henami transaction as it stood at his death
1t is unnecessary to consider, for thewr Lordships
are ol opimion that nothing has been given in
evidence which could have any effect at ull on
the trausactions as benami. 'The evidence given
by Jugmar s quite untrustworthy and she has
uot even called her sons whom she purports

to vouch as actors on her hehalf @ the Trial
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Judge does not place any confidence in Roshan
Lal’s evidence, and his conduct certainly is open
to comment. On the facts as accepted by tlieir
Lordships as the result of the evidence, all rates,
rents and faxes and repairs and the gronnd-
rent of the bungalow have been paid by the
Thakurain. She has had possession of the
premises by her servant Bhairon, and has let
them to various tenants from 1891 down to the
commencementt of this action, the last tenant
being Dr. Ranjit Singh, to whom the plaintff
let and gave possession in 1390 and to whom
also she gave notice to qumt on 13th October
1905.

On these facts their [Lordships are of opinion
that the transaction was and remains throughout
benami. Thev are unable to agree with the
opinion expressed by the High Court; they find
no ground on which to treat a purchase by the
Talugdar of such a property as this bungalow in
the name of his Mahomedan mistress in a manner
differing from that on which a similar purchase
by a Hindoo 1n the name of « complete siranger
would be treated, nor is there any ground for
asserting that the probabilities of the cuse are in
favour of an intention by the Talugdar to henefit
his mistress; for the reasons stated above the
exact contrary appears to their Lordships to be
the case. The High Court Judges *“ attach great
to the moun-production of the

“ significance ”’
books showing the accounts of the general estate,
and appear to draw an inference tlerefrom
adverse to the plaintiff's claim; any such infer-
ence is, in their Lordships’ opinion, unwarranted.
These books do not necessarily form auy part of
the plaintiff’s case; it is of course possible that
some entries might have appeared therein relating
to the buugalow. But it is open to a litigant to
reframn from producing any documents that he
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considers irrelevant; if the other Jitigant 1s dis-
safistied it 1s for him to apply for an athidavit of
documents, and he can obtain inspeetion and
production of all that appears to hint 1 such
affiduvit to be relevant and proper.  If he
fails s0 to do, neither he nor the Conrt at his
suggestion 15 entitled to draw any inference as to
the contents of uny =uch documents. "There is
no ground for any inference such as is mwude in
the High Court that the books if produced would
have shown rent eredited to Jagmar or set oll
against some claim agaist her. They related to
a different property, and the possibility ol entries
relating to the bungalow theeein is verv remote,
but even il it had been greater, the Court was
not entitled to draw any such inferences. It is
for the liugant who desires to rely on the
conteut~ of documents to pur them in evidence
in the usual und proper-was; it he fails to do so
no infereuce in his favour can he drawn as to the
contents thereof.

The other point in the case 1s one of estoppel.
The property was let by the plantiff to the

delendant Ranjit Singh; he was let into pos-
session by the plaintiff's gardener Bhairon, on her
behall and by her divection, and he regularly
paid rent to her and applied to her to do all the
necessary repairs; he hus never given up pos-
session to her although he duly received notice
to guit, and he has denied her title.  Section 116
of the Indian Evidence Act is perfectly clear
on the ypoint, and rests on the principle well
established by many Fonglish cases, that a tenant
who has bheen let into possession cannot Jdeny his
landlord’s title however delective it may be, so
long as he has not openly restored possession by
surrender to his landlord.  The Subordinate
Judge was clearly right on this point,  The Higli
Court appears to have been under some 1uis-
3. 439, ‘B
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apprehension, and Counsel for the respondents
have not atteinpted to support their judgment on
this point. Their Lordships are of opinion, and
will hwmbly advise His Majesty, that the decree
of the Higlh Court should be reversed and
‘that of the Trial Judge should be restored,
and that the respondents should pay all the costs
here and below.
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