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These are appeals from two judgments of the
P'resident of the Probate, Divorce and Admiralty
Division of the High Court of .lustice sitting i
Prize.

There is very much in common in the points
ariging in both cases, but as the facts and
argiments are not identieal, it is desirable to
consider each case separately.

Tue Carco exr Odessa.

The facts in this case are as follows: The
appellants, Messrs. .J. H. Schroeder & ('o., are
hankers carrying on business in London. The
partuers are Baron Bruno von Sechroeder, a
naturalised British subject, and Frank Tiarks,
a natural born British subject. In the ordinary

course of their business, the appellants had 1
[58.] J. 452 350—11/1915. . & S. A
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Mareh 1914 agreed with a (Grerman Company in
Hamburg called The Rbederer Actien (resell-
schaft von 1896, to accept the drafts of
Weber & (., a tirm carrying oun its business in
Chili, for the price of a quantity of nitrate of
soda to be sold and shipped by Weber & (‘o., to
the (yerman Company.

The drafts were to be drawn at ninety days’
sight and the appellants, upon aceeptance of them,
were to receive by way of security the bill of lading
for the cargo, together with a policy of marine
lusurance.  I'he consideration lor this accom-
modation was to be a commission of one quarter
per cent. payahle by the (rerman Company to the
appellants.  In  due course Weber and Co.
shipp&d a cargo of nitrate on loard a sailing ship
called The Odessa, helonging to the (ierman
(‘fompany, and took Irom the captain a bill of
lading dated the Sth May 1914, in which the
voyage was deserthed as from Mejillones (the
port of shipment in Chilt) to the “Channel for
orders,” and by which the cargo was made
deliverable to the appellants or their assigns.
This bill of lading incorporated the terms of a
charter party (of whicli there 1s no copy), and
made the chartered [reight payable by the
consignees upon delivery ol the cargo.  Drafts
for a total amount of +1,1530. Ls. Hd. (said to be
the full price of the cargo) were drawn by
Weber and Co. upon the appellants, and accepted
hy them on the 9th June 1914, they receiving in
exchange the bill of lading. War broke out
between Great Britain and (rermany on the
4th August 1914 The Odessa being then on her
voyage to the Channel.  On the 19th the
ship was captured on the Iligh Seas by
HL.M.S. Carounia, and brought into Bantry Bay
and on the 3lst a writ was 1ssued against ship
and cargo at the suit of the Procurator-Creneral
claiming condemmation of both as lawful prize.
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On the 10Uth September the drafts of Weber & Co.
fell due, and were paid by the appellants. The
ship was duly condemmned, and no question arises
with reference to ler condemnation, but In
respect of the cargo the appellants intervened,
and by their elaim alleged it to be their property
as holders, for full value of the hill of lading
therefor aud as Brirish property not lable to con-
demnation The case was heard by the learned
President on the Tth and 14th December 1914,
with the result that lhe condemned the cargo
on the ground that the general property was in
the German (‘ompany at the date of the seizure,
and that the appellints were merely pledgees,
and as such not entitled to any precedence over
the Crown.

Their Lordships arc of apinion that the lexrned
l'resident was right in the inferences which he
drew from the facts, namely, that the general
property in the cargo was in the German (om-
pany, and that the appellants were nierely pledgees
thereof at the date of the seizure. This indeed
1s hardly disputable, having regard to the case of
Sewell v. Burdiek, 10 A.C. 74, The property
vested m the Company upon the ascertainment
of the goods at Mejillones, and the pledge was
perfected when the appellants accepted the drafts
and received the bill of lading.

The appellants indeed did not dispute the
correctness of these inferences, but what thev
say 1s that, thongh correct, they do not justify a
decree which has the effect of forfeiting thei
rights as pledgees, Thus the guestion in the
appeal 18 whether in casc of a pledge such as
existed here a Court of Prize ought to condemn
the cargo, and, if so, whether 1t should direct the
appellants’ claim to be paid ont of the proceeds
to arise from the sale thereof.

It 18 worth while to recall generally the
principles which have hitherto guided British
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Courts of Prize in dealing with a claim hy a
captor for condemnation. All civilised nations
up to the present time have recognised the right
of a belligerent to serze witl a view to condemna-
tion by a competent Court of Prize enemy ships
found on the high seas or in the belligerents’
territorial waters and enemy cirgoes.  But such
seizure does not, according to British Prize Law,
affect the ownership of the thing seized. Before
that can happen the thing seized he it ship or
goods must be brought into the possession of a law-
ully constituted Court ol Prize, and the captor
must then ask for and oblain its condemnation as
prize, 'The suit may be initiated by the repre-
sentative of the capturing State, in this country
by the Procurator-General. Lt 1s a suit i rem,
and the funetion of the Court is to enquire into
the national character of the thing seized. It it
is found to be ol cnemy character the duty ol the
(‘onrt 1s 1o condemn it, 1l not, then to restore 1t
to those entitled toits possession. The question
ol national character is made to depend upon
the ownership at the date of seizure, and 1s to he
determinerl by evidence.  The elfect of a condem-
nation is 1o «ivest the cnemy subjeet of his
ownership as from the date of the seizure, and to
transler it as from that Jdate 1o the Sovereign or
o his grantees.  The thing  the res  is then
his for i o deal with as e thinks 1if, and the
proceeding 1s at an end.

As the right to seize is nuiversally recognised
so also 1s the title which the judgment of the
Court creates. I'he judgment is of international
force, and it is because of this circumsiance that
Courts of Prize have always been guided by
weneral principles ol law capable of nniversal
acceptance rather than by consideratious of
special rules of mumcipal law., Thus it has
come about that 1n determining the national
character of the thing seized, the courts in this
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country have taken ownership us the criterion,
meaning by ownership the property or dominan
as opposed to any special rvights created by
contracts or dealings between individuals, without
considering whether these special rights are or
are not, according to the municipal law
applicable to the case, proprietary rights or
otherwise. The rule hy which ownership is
taken as the ecriterion is not a mere rule of
practice or convenience; 1t 1s not a rule of
thumb. It lays down a test capable of universal
application, and thevelore pecnliarly appropriate
to questions with which a Court of Prize has
to deal. It ix a rule not complicated by con-
siderations of the effect of the nunmerous interests
which under different svstems of jurisjiudence
may be acquired by individuals either e or in
relation to chattels.  All the world knows what
ownership 1s, and that 1t is not lost by the
creation ol a security upon the thing owned.
It in each case the Court of Prize had to
mvestigate  the wunieipal law of a loreign
country in order to ascertain the various rights
and 1interests of evervone who might claim to
be directly or indirectly interested in the vessel
or goods seized, and if 1n addition it had to
mvestigate the particular facts of each case
(as to which it would have few, if anyv, means
of learning the truth), the Court would e
subject to a burthen which it could not well
discharge.

There 1s a further reason for the adoption
of the rule. If special rights of property
created by the enemy owner were recognised
in a Court of Prize, it wonld be easy for such
owner to protect his own interests upon ship-
went of the goods to or from the ports of his
own country. Ile might, for example, in every
case borrow on the security of the goods an

amount approximating to their value from a
I, 452, B
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neutral lender and create in favour of such
lender a charge or lien or mortgage on the
goods in question. He would thus stand to
lose nothing in the transaction, for the proceeds
of the goods if captured would, if recovered by
the lender, have to be applied by him i dis-
charge of his debt. Again, if a neutral pledgee
were allowed to use the Prize Court as a means
of obtaining payment of his debt instead of
being lelt to recover it in the enemy’s courts
the door would be opened to the enemy for
obtaining {resh bauking credit for his trade, to
the great injury of the captor helligerent.

Acting upon the principle of this rule Courts
of Prize in this country have from before the
days of T.ord Stowell, refused to recoguise or give
effect to any right in the nature ol a “special ”
property or interest or any mortgage or con-
tractual lien created by the eunemy whose
vessel or goods have bheen seized. Liens
arising otherwise than Dy contract stand on
a different footing and involve different con-
siderations ; but even as to these it is doubtful
whether the Court will give effect to them.
Where the goods have been increased in value
by the services which give rise to the possessory
lien, it appears to have been the practice of the
Court to make an equitable allowance to the
national or neutral lienholder in respect of sucl
services. In the judgment in The [rances
(8 Cranch 419) speaking ol freight, 1t is said :—
“ on the one hand the captor by stepping into the shoes of
“ the enemy vwner of the goods is persomally benefited by
“ the labour of a friend, and ought in justice to make him
« proper compensation, and on the other, the shipowner by
“ not having carried the goods to the place of sheir destina-
< tion, and this in consequence of the act of the captor,
“ would be totally without vemedy to vecover his freight
“ against the owner of the goods.”

It is, however, unnecessary to deal with the
question of liens arising apart from contract,




the present case heing one o pledge founded
on a contract made with the eneiny.

When the anthorities are exaniined it will
be found that they bear out the view thal enery
ownership 1s the true crvitevion of the liability
to condemmnation.  The case of The Tolago
(6 Ch. Robinson 218) is in point. There the
clannant was a British subject.  [n tone of peace
he had honestly advanced money to a Trench
shipowner to enable the latter to repair his ship
which was disabled, and by wav of seecurity v
had taken from the owner a bottorry bond.
Alterwards war broke out with Frunce and tle
vessel was captured.  In the proceedings in the
Prize Court for condemmnation, the holder of the
bottomry hond asked that his security might Le
protected, hut T.ord Stowell (then Sir William
Scott', alter observing that the contract of
hottoniry was one which the Admiralty Court
recarded with great attention and tenderness,
woent on to asko:

“hut can the Court revognise bonds of thisx kind as titles of
ool property so ous to give persons a right o stand in
*judgment and demand restitution of such interests ina
“Cowrt of Prize ¥ 7

and he states thut it had never been the practice

to do su. e points out that a bottomry hond
works no change ol property in the vessel and

there is no cliige of propevty there cun be wo change
sof nativeal charieter. Those lending weoney ou such
“ security take 1his security sobject to all the chunces
i én(-i:_lm'm to it, and amougst the rest. the chunces of war,”

The deciston in The Mary (9 Cranch 147)
i= to the same clfect. Similarly in The Aina
(1 Spink's Prize Cases 8) the Court refused to
recoguise or give effect to a mortgage on the
ship captured, and the same point arose and was
siniilarly decided in The Hampton (5 Wall. 372).
Again, i The Battle (6 Wall. 198) the Court

relused to recognise a maritime lien for neces-
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saries, a deciston which was followed in The
Rossia (2 Russian and Japanese Prize Cases 43).
The Ariel (11 Moore 1. C. 119) was the converse
case of an attempt to obtain condemnation not of
enemy goods but an enemy lien on goods; it
failed on the same principle. In that case Sir
John Patteson said :— )
¢ liens whether in favour of a neutral on an enemy’s ship, or
“in favour of an enemy on a neutral ship, ave equally to be
“ disvegarded in a Court of Prize.”

All these cases were fully discussed by the
President in 1he Marie Glaeser,(P.D. 1914, p. 218).

Passing to cases which in their circumstances
more resemble the present case there is The
Marianna (6 C. Rob. 24), in which the Court
refused to give effect to a contract of pledge on
goods consignerd to the agent of the pledgee.

¢« Captors,”
savs Sir W. Scott 1n that case,
‘“are supposed to lay their hands on the gross tangible

<

property on which there may be many just claims out-
standing between other partiex which can have no
operation as to them. If such a rule did not exist it
* would be quite impossible for captors to know upon what
* grounds they were proceeding to make seizure.

The doctrine of liens depends very much on the particular

¢

‘

* rules of jurisprudence which prevail in different countries. .
To decide judicially on such claims would requive of the
Court a perfect knowledge of the law of covenant and the

application of that law in all countries under all the
diversities in which that law exists. Irom necessity,
therefore, the Court would be obliged to shut the door
against such discussions and to decide on the simple title

of property with scarcely any exceptions.”

There is The ['rances (8 Cranch 418), in
which the Court refused to recognise or give
effect to the rights of a consignee under the bill
of lading for advances against the goods to
which the bill of lading related. In that case

the Court laid it down that—

“ in cages of liens created by the mere private contract of
“ individuals, depending upon the different luws of different
“ countries, the difficulties’ which an examination of such
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“elatis would nupese npon the captors and even npon the

* Prize Courts in deciding upon them and the door which

such a doctrine would open to collusion between the

Cenciny owners ol the property wd neatral elaiwnnts have

excluded such cises from the consideration of  those

8

Conrts.”

There i= another Awerican case The Carlos
[, Roses (177 U.S. Reports, 655) in which
the claim pnt forward by a neutral who had
advanced money upon a cargo on a captured
ship and who had received bills of lading
covering the shipneut was rejected.

It is diflicult to distinguish the facts in any of
the three cases last mentioned from the facts of
the present claim by Messrs. Schroeder & Co.
Some stress wes laid by the appellants upom the
dissenting Judgments in The Carlos I, Roses,
hut a perusal of these judgments will show that
they proceeded upon the asswinption that m the
circumstances the general property in the goods
had passed to the holder of the bills of lading.
The case was decided before the judgmeut in
Sewell v Burdick.  Uinally  The Hampton
tHh Wallace, p. 372) 15 a case in which the claim
of & mortgagee on a ship was rejected.

Before adverting to the argun.ents by which
the appellants seek to displace this weight of
authority 1t 1s necessary to deal with a contention
put ‘orward by them to the cffect that by their
title as pledgees they are clothed with a suflicient
owner=iip to bring their case within the rule.
T'his contention is based upon the right of sale
accorded to a pledgee by the law of England by
which in the event of default by the pledgor in
pavment of his debt, the pledgee cun sell the
pledge without first having recourse to a court
of law for authority to do so. This right it is

€

satd creates a “ special” property in the pledge
m favour of the pledgee and is a right i
re constituting or equivalent to ownership and

distinguishable in character from the mere right
J. 432, C
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wn rem possessed by a lien holder. 1t is first to
e observed of this right to sell without recourse
to a court of law that 1t 1s peculiar to the English
law of pledge. [t is thus precisely one of those
matters which a Prize Court should leave out of
consideration when applying to its decision
general principles common to all systems of
law to the exclusion of principles of municipal
law.

The subject was very fully examined Dby
Chancellor Kent in Lord Stowell's time in 1805,
in a learned judgment declaring the decision of
the Supreme Court of the State of New York
(Cortelyon v. Lansing, 2 Cairnes’ Cases in Lrror,
p. 202) : —

“ [ believe,” he says * that there is no country at present,

133

unless it be lingland, that allows a pledge to be sold but

I3

in pursuance of a judicial sentence.”

And secondly it is to be observed that if the
right clothes the pledgees with ownership 1t
precludes the Court from making any decree at
all of condemnation.

The ownership by which a Court of Prize is
guided cannot subsist both in the pledgecs and
in the pledgors.

If it exists in the appellants in the present
case no decree can be made against them for
they are British subjects, and the interest left in
the enemy subject cannot be condemned for ex
hypothesi it is not an interest which includes
ownership. See The Ariel (11 Moore P.C. 119)
in which it was laid down that as a Court of
Prize ignores a lien in favour of a neutral on an
enemy’s ship, so will it ignore a lien in favour of
an enemy on a neufral ship.

But when the nature of the right of a pledgee
to sell is examined it will be seen that the so-
called “special” property which it 1s said to
create 1s in truth no property at all. This has
been recognised by many judges who have used
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the expression “ special inforest” as a substitice
for “special property.” Sce Nores v, Conham
(Owen 123 7 Jac. 1) and Donald v. Suckling
(1.1 QB at p. 613).

If 1t were not for the somewliat unfortuunate
peculiarity of linglish terminology involved in
the established use of the words *“special pro-
“special Interest” would seem
better, it 1s difficult to see how an argument
could be maintained which would effectively

pertv”  when

distinguish pledge from lien for present purposes.
The very expression ‘‘special property’
scems to exclude the notion of that general
property which is the badge of ownership., [If
the pledgee sells he does =0 by virtue and to the
extent of the pledgor's ownership, and not with
a new title of his own. e must appropriate the
proceeds of the sale to the pavment of the
pledgor's debt, for the monev resulting from the
sale is the pledgor’s monev to be so applied.
The pledgee must account to the pledgor for
any surplus alter paying the debi. He must
tale care that the sale is a provident sule, and 1f
the goods are m bulk he must not sell wiore than
1s reasonably suflicient to pay off the debt, {or he
only holds possession for the purpose of securing
himself the advance which he has made. lle
cannot use the goods as his own. These con-
siderations show that the right of sale is exer-
ciseable by virtue of an implied authority from
the pledgor and for the benefit of both parties.
It creates 1o jus in e 1n favour of the pledgee;
1t gives him no more than a jus (n rem such as a
hen holder possesses, hut with this added incident
that he can sell the property wmotu proprio and
without any assistance from the Court.
Returning to the authorities the appellants
attempt to displace them 1n the [ollowing way.
They say, in the first place that Lord Stowell in



Thy Tobago was referring ounly to “secret”
lieus which they mterpres to mean licus not
ippearing on the ship’s papers, and they contend
that theirs was not secret for that it appears on
the ship’s papers namely on the face ol the hills
of lading. But when the judgment in 7he
Tobago 1s examined 1t will bs found that
Tiord Stowell used the term
equivalent to liens created hy the act of the

<

‘secret liens” as

parties as opposed to those arising under the
general law merchant. IFurther, it cannot in
the present case he said with any truth that
Messrs. Schroeder’'s lien 1s disclosed on the ship’s
papers. It is true that the bill ol lading was
made out in favour of them or their assigns, but
this 1s quite consistent with their having no
charge at all, and the consigninent having been
made to them merely as the factors or agents
of the enemy owner. The contract of pledge
under which alone their claim arises, however
probable iu\the ordinary course of commerce, 1s
nowhere disclosed in the ship's papers. Again,
such as 1t was, the disclosure was certainly no
more than existed in the cases of The Mar:-
anna, The [rances and The Carlos I7. L2oses.

Secondly, the appellants contend that heing
by virtue ol the bill of lading in possession of
the goods in question there can be no reason in
principle why the Court should not recognise an
interest arising out of such possession just as it
recognises the carrier's possessory lien for
freight. But such possession as the appellants
had is not an actual possession such as forms
the basis of a possessory lien at common law
but merely such possession as according to the
law relating to pledge arises out of constructive
er symbolical delivery. There is not, to use the
words of Lord Stowell in The Tobago, that

(%

aterest directly and visibly residing in the
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“ substance of the thing itself”™ which is to he
found in the actual possession held by a carrier.
Further, 1t will be found that a possession,
sttnilar in character to  that  which Messrs,
Schroeder had, existed 1 several of the cases
already referred to on the part of lien holders
whose cluims were rejected by the Court

']"]ﬁr{iw[:.,', the Court was asked to acecept the
suggestion that the practice of making advances
on the security ol bills of lading had arisen after
the decistons referred to had been pronounced
and that i the interest of commmeree the adverse
decisions shoudd now be disregarded., With
recard to this argument it is to be observed that
at any rate The Carlos I'. Roses was decided at
i time when the practice referred to was well
known, and although the decisien cannot bind
an Fnglish Court, still the considered judgiment
of the Supreme Court of the United States is
entitled to the greatest possible weight.  T'urther,
it is difficult 1o see how any change—if there
has been any change—in commercial practice
invalidates thie reasons which led w the deeisions
1 (uestion.

Tastly, the appellants urged that if the Court
now applies the prineiples illustruted by the
cases nbove referred to very serious injusiice
will be done to and serious loss incurred by
neutrals or subjects who, belore the commence-
nient of the war and in the normal course of
husiness, have made advances against bills of
lading. Tt isto beobserved that siinilar injustice
and loss, though possibly on a less extensive
scale, must have been oceasioned by the applica-
tion of the sane rules in the ISth and early
19th centuries, and similar arguments were
in fact addressed to Lord Stowell as a reason
whyv they should not be applied in individual
cases. The reason why such argunients cannot

be sustained is fairly obvious.  War must in its
3. 452, D
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very nature work hardship to individuals, and in
laying down rules to he applied internationally
to circumstances arising out of a state of war it
would be impossible to avoid 1it. All that can
be done is to lay down rules which, if applied
generally by civilised nations, will, without
terfering with the belligerent r1ght of capture,
avold as far as may be any loss to innocent
parties. It is precisely because the recognition
of liens or other rights arising out of private
contracts would so seriously interfere with the
belligerent right of capture that the Courts have
refused to recognise such liens or rights in spite
of the hardship which might he occasioned to
individuals from such want of recognition. It is
sald that m Lord Stowell’s time there was a
possibility of redressing any individval hardship
which might be caused to neutral or subject by
an appeal to the bounty of the Crown and that
I some way or other the Crown has lost its
power of hounty in the matter. It s true that
Lord Stowell, when pressed with the individual
hardship of decisions he was about to pronounce,
sometimes referred to the fact that any apparent
injustice might be met by an exercise of the
Crown’s bounty. See 1Te Delvidere 1 Dods 353
and The Constantia Harlessen, Iidwards Adm.
232.

Whether his judgments were in any way
based on that consideration or whether they
would not have been the same 1f the possibility
of the exercise of the Crown’s hounty had not
existed 1s an arguable point.

In their Lordships’ opinion, however, it is
unnecessary to decide this point, for after
hearing the Attorney-General they have come
to the conclusion not only that the Crown had
and was accustomed to exercise a power of
bounty by way of redress of hardships, but that
such power still exists unimpaired.
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Uerhaps the most notable 1nstance of the
exercise ol such power was the Order in Couneil
made at the commencement of the war with
Denumark m 1807, It was thereby ordered that
in case any advances should have been made before
the then late embargo (viz, the 2nd September
then last passed) by any British subject upon
the credit and security of any ship, freight, or
coods belonging to Danish subjects which might
be condemned as prize to llis Majesty. the
amoint ol such advances so actually wmade (bt
without further compensation) should be paid to
the British subjects out of the proceeds ol the
property so condemned upon the credit of which
the advances were respectively made upon due
proof thereof to the satisfaction of the Iligh
Court of Admiralty.

If the Crown could order this generally, 1t
must also have had the power to order it in
particular instances.  Turther, if it could make
such an order in favour of DBritish subjects, it
must also have had the power to mnuke it in
favour of neutrals, and crreumstances can easily
be imagined in which the exercise of suell a
power i favour ol nentrals might as a matter
of policy be deemed desirable.

I[ the Crown had and was aecustomed to
excreise the power of redressing hardship by
way of bounty such right must still exist unless
tuken awav by Aet of Parliament, and it must be
remembered that the (‘rown’s Prerogative can
only be abridged by express words or necessary
iplication.  The argument of the Attorney-
General to the effect that the power in question
has ceased to exist 1s solely based on the effect
to be given to the statutas which have been from
time to time passed in reference to the Civil
List. The first Civil List Act which affects
Droits of Adiniralty and Drotts of the Crown is
the Aet of 1 Geo. IV. ¢. 1. By Section 2 of this

1
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Act the produce of certamm Crown Revenues
(which did not include Droits of Admiralty or
Droits of the Crown or other small casual reve-
nues) were for the life ol King George IV, carried
to the Clonsolidated [Fund. It was provided that an
account of all moneys to Dhe received in respect
of the casual revenues of the Crown including
Droits of Adiniralty and Droits ol the Crown and
of the application therveol should annually be
laid before Parliament. DBy S. 2 of 1 Will. IV,
¢. 25, the casual revenues of the Crown
inclading Droits of Admiralty and Droits of the
Crown were treated in the same way as the
other hereditary revenues and carried during the
life of King William IV. to the Consolidated Fund,
it being provided that all such revenues should
after his death be payable to his Ifeirs and
Successors.  The 12th Section ol this Act pro-
vides that nothing therein contained should
tmpalr or prejudice any rights or powers of
control, management, or direction, relative to
(inter alia) the granting of any Droits of
Admiralty or any Droits of the Crown as a
reward or remuneration to any ollicer or officers
or other person or persons seizing or taking the
same or giving any information relating thereto,
it being the true intent and meaning ol the Act
that the said rights and powers should not in
any degree be prejudiced 1 any manner but
only that the moneys accruing to the Crown after
the full and free exercise and enjoyment of the
saild rights and powers should during His
Majesty’s life be carried to the Consolidated
T'und. It was obviously the intention
of this clause that the Crown’s right
of making grants out of Droits of Admiralty
and Droits ol the Crown in favour of captors or
persons giving information leading to the capture
should be preserved, but nothing being expressly
sald as to making grants in order to redress
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hardships, it 1= arguable that on the principle of
ewpressio wnins est exelusio alterius the Crown's
right in this respect was mtended to be taken
away. PFurther, the same argnment is open
upnn the construction of | & 2 Viet, ¢. 2, whech
i effect re-enacts the Act of 1 Will. V. e. 25
during the reign of Queen Vietorin. [t is
nonecessary actually to decide the point aud their
Lordships will assime for the piurpose of thix case
that during the reigns of King William 1V, and
Queen Vietoria the right of the Crown in vespect
ol Mdwiralty Droits and Droirs of the Crown wiis
confined to rewarding captors and persons giving
information leading to the capture. [t seens
clear, however, that «on the death of Queen
Victoria her successor, King Edward VI, hecame
entitled to Droirs of Ndmiralty and Droits of the
Crown to the same extent as if there had never
heen a surrender in favour of the Clonsolidated
Fund. In other words any restriction created
during the lives of King William I'V. and (ueen
Victoria ceased ta apply.  1f, thevefore, the ancient
right of the (‘rown to dispose of these droits is
now eurtatled it must e hy virtue of some statute
passed subsequently to the death of Queen
Vietoria. In other words it must be by virtue
of the Civil Lists Acts 1 Edward VIL ¢. 4 and
| Geo. V. . 28.

By 1 Fdward VII. e. 4, s. 1, it ie provided
that the hereditary revenues which were hy
Section 2 of 1 & ? Viet. e. 2 directed to be carried
to and made part of the Consolidated Fund
should, during the life of King Fdward VIL
and six months afterwards, be paid into the
Fxchequer and made part of the Consolidated
Fund. By Section 9 (2) 1t is provided that
nothing in the Act coutained should affect auy
rights or powers for the time being exerciseable
with respect to any of the hereditary revenues

which were by the Act directed to be paid into
1. 469, K
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the Fixchequer, and by Sub-section 3 of the same

Section the 1 & 2 Viet. ¢. 2 was with linmaterial
exceptions repealed.  The Act of 1 Geo. V. e. 28
re-enacts 1o the same terms the Act of
L Edward VII. c¢. I for the life of his present
Majesty and six months afterwards.

The question therefore is as to the meaning
and effect of the reservation contained In the
two last-mentioned Aects of the rights and
powers of the C‘rown for the time being exer-
ciseable. It should be noticed in contrast to
the Acts of 1 Will. IV. ¢ 25 and 1 & 2 Vietl. ¢. 2
that the reservation is not specific but general in
its terms. [t should be noticed also that it is
not a reservation of rights and powers which
were or might have heen exercised by some
former Sovereign or Sovereigns ithe form of
reservation in some ol the earlier Civil Lists
Acts) but a reservation of rights and powers
“for the ttime being 7 exerciseable. This must
mean powers which have not at the date of their
proposald exercise heen taken away by et of
Parliament To ascertain the nature of  the
rights and powers  mtended  to he reserved
it s permissible 1o consider the object  lor
whiel the Nets themselves and the carlier Mets
hercinbelore mentioned were passed.

The object of each of these Acts 15 a
surrender by the Crown of 1ts  hereditary
revennes o consideration of a lixed  grant
from Parhament.  lach Aet has been intended
to carry to the Consolidated Fund revenue which
would otherwise have gone to the Sovereigu,
and not revenne which because of the exercise
of some right or power in the (‘rown would
never have gouce to the Sovereign at all.  This
object was inthe Acts of George IV, William IV,
ard Vietoria, sought to be attained by a
spectfie etvuneration of the rnghts reserved.  In
the Avts of lidward VIL and (George V. it Is
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sought to be attained by a general reservation
of all rights. It could hardly bhe contended
that the rights aud powers expressly reserved
in the earliecr Acts are not ineluded in the
general reservation contained m the latter Acts.
If such a contention were well founded, the
Crown would have lost many rights, the exist-
euce of which is ol great importance in the
publicinterest. It would have lost, for instance,
the right to make grants to the natural children
of a bastard intestate or to reward captors or
persons giving information leading to the cap-
ture of enemy gools. It is of equal 1mportance
m the public interest, aud indeed of friendly
relations with neutral powers, that the Crown
should retain the power of making in the interests
either of Diritish subjects or of neutrals such an
Ovder in Council as was done at the outbreak
of the Danish wavin 18307, The only distinetion
ix that no sinch power was expressly reserved in
the eavlier Cietl Liast Nets. Tt is in their Lord-
ships’ opinion much more reusonable to suppose
that the general words woere used to cover such
a cuse than to confine the words themselves, 1
spite of their generality, to rights and powers
expressly reserved by the earlier Aects. 1 the
words of reservation now in foree ave sufficient
to cover a right ol so important and useful a
nature, 1t would, in their Lordships” opinion, be
wrong to hold that it had heen destroyed merely
because 1t had coased to be exerciseable during
the reigns of Ning William IV. and Queen
Victoria.  Their Tordships therefore hold that
the power i question scll exists. They desire,
however, to state that thev express no opinion as
to whether the present case is one in which the
power ought to he exercised.

There were two other points suggested in
argument which deserve some consideration.
Lirst 1t was said that the difliculty of recognising

J 52,
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liens on captured enemy goods might be less
in the case of a lien Tholder being a subject
than in the case of his Deing a neatral.
Tn the case of o neutral it is obvious that
the payment of the lien out of the proceeds
of a sale ol the goods woull enure directly
to the beneflit of the enemy. The enemy
debt would thus Dbe paid at the expense
of the captors instead of the neutral being lelt
to recover it in the enemy courts. A right of
capture at sca would thus he deprived of its
national advantage. On the other hand, if the
lien holder e a subject his right of proceeding
in the enemy courts is, if not lost, at any rate
suspended by the existence of a state of way. 1f
the right be lost the recognition of the lien
would not, i1t is said, enure to the advantage of
the alien ecnemy but merely to one of His
Majesty’s subjects. If the right be merely
suspended it could not enure to the advantage
of the alien enemy, at any rate until after the
war, and the Court it is said should only consider
the existing state of war and not be guided by
what will happen when the war is over. T'here
may be some force in these considerations, but,
on the other hand, it 1s to be remembered that
by international comity the Courts of Prize in
this country have, In general, extended {o
neutrals the same advantages as they afford
to His Majesty’s subjects, and it would De
difficult to make an exception. Moreover, hoth
in the case of a neutral and of a subject the
lien holder may have in his hands assets
belonging to the enemy to whicli he can have
recourse for the payment of his debt; and into
such a matter the Courts have no means of
enquiring.

The second suggestion does not involve the
sume difficulty. It is that the rules laid down in
the cases referred to should be confined to
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fransactions originating  during  the war, and
that liens created bond fide before the war began
might well he recogunised whether held by
subjects or neutrals.  There iz, however, no
authority for such a distinetion, mdeed authority
1s the other wav. See The Tobago, ubi sup.,

Neither of the ahove suggestions was seriously
pressed on thenr Lordships, nor could either of
them be accepted.

For the [oregoing  reasons their Lc:('t|.~lli|)~;
will humbly advise His Majesty that the appeal

hionld be dismissed.

Tur Cawco ex Woolston.

The above julgment in the case of the cargo
v Odessa applies equally 1n the case of the curgo
ex VWoolston. The only difference between the
two cases is that The Odessa was an enemny ship
and The Woolston was a British ship.  Their
[Lovdships are ol opinion that enemy goods on
hourd British ships at the commencement of
hostilities are the proper subject ol aritime
prize. The pomnt has heen more [fully dealt
with in the judgment in the case of The
Rowmencian. The fact that The Waoolston was a
British  ship can therefore have no hmport-
ance unless 1t be necessary for the (‘ourt to act
npon some preswnption arising [rom the cha-
racter of the ship. 1t 1s unnecessary to act on
any such preswinption, where, as in the present
case, the whole facts are 1u evidence and the
rnemy character of the cargo is fully established.

In this case, also, their Lordships will humbly
advise Hig Majesty that the appeal should be
Jdismissed.
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