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On the 2nd Septewber 1901 Kisliun Benode
executed two kobalas or conveyances, the one to
Kamta Prashad aud the other to Hakim Lal.
They were convevanees of certain lands, the
parcels o the second deed being muell more
nuimerons than those in the first deed. Kawita
Prashad was the nephew of Ran Aotar Tal, a
brother of Ilakim Lal. He was a mincr and
[tam Aotar [al was his guardian.

The plaintiff, Musahar Sahlu, was at tlis date
a creditor of Nishun Benode. He had on the
I4th December 1900 sued for the debt and on
the 5th January 1901 had presented a petition
[or security by way of attachment before judg-
ment.  On the lth February 1901, Kishun
Benode had wade an affidavit that lie did oot
intend to transfer any of hLis properties, and
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accordingly on the 11th TFebruary 1901 the
petition was dismissed.

In this state of facts the two hobalas were
executed by the debtor on the 2nd Septemhber
1901.

On the 5th December 1901 the plaintift
obtained judgment in hisaction for Rs. 12,695, 10
and costs. The defendant did not appear at the
trial.  On the 2Ist December 1901, Kishun
Benode applied for a re-hearing, but on the 2nd
August 1902 that application was dismissed by
default. In the interval, viz., on the 11th June
1902, the transferees had obtained an order for
registration of their names in respect of the
properties transferred.

Under these circumstances two suits were
brought to set aside the kobalas on the ground
that within Section 53 of the Transfer of Property
Act IV. of 1882, the transfers were made with
intent to deleat or deiay rthe creditors of Kishun
Benode.

The Subordinate Judge set aside the first
kobala on the ground that no consideration was
paid, that a debt of Rs. 6,335 therein alleged to
e due to Kamta Prashad was fictitious, that the
transfer was made gratuitously, and that the
transfer was made with intent to defraud. An
appeal was dismissed with costs, and this
decision is not questioned before this Board.

As regards the second hobalu, there arve
concurrent findings that the consideration for
this deed was real and not fictitious. 'The
Subordinate Judge nevertheless decided 1n
favour of the plaintiff.  Upon appeal this
decision was reversed, and the second kobala
upheld. From that decision the plaintifi has
brought this appeal.

The appellant has not argued that the law is
wrongly laid down in the judgment of the High
Court. His contention is that the two deeds




of the 2nd =September 1901 form really

transaction, and that the second fobala vt fall

with the first.

As matter ol law their Lordships take 1t 1o
be elear that in a case in which no consideration
of the law of bunkruptey applies there is nothing
to prevent a debtor paving once creditor in Mull
and leaving others unpaid although the resuly
may be that the rest of Lis assets will be
msufficient 1o provide for the payment of the
rest of hisdebts.  The Taw is, in their Lordships’
opinton  rightly  stated by Palles, . DL, 1
Re Moroney (TR 2] Irish 27y, where he says i —

= The vight of the credivors wken ax o whole 14 that ali
“the property of the debtor shondd be applied niy nent
= of dewands of them or sone of them. without avy portion
“of it being purted with without coustderation o roserved
“or retatned by the debtor o their prejudice. Tt fullows
“from thise thar =ecuriey given by o debtor to one crveditor
“upon a purtion of or upon all Lis propevty, although the
spffect of it or even e tnterest of the delitor in mnking i,
“may be to defeat wn expected execution of  another
Cereditor. s not o franud within the Statwre. heenuse not-
“withstaiding sueh an act,

the enthve property renains
“avaibuble for the creditors ov somme or one nf then, and as
“the Sratute gives no vight 1o rateable distribution. the

tog

coright of the creditors by ~uele aet s mvaded ar
L

saflected,”

The transler which defeats or delays creditors
15 not an instrument which prelers one creditor
to another, but an instrument swhich removes
property frem the creditors to the Lenefit of the
debtor. The debtor must not retain a henefit
for himself.  He may pay one creditor and leave
another unpaid (Middleton v. Pollock, 2 L.
Div. 108). So soon as it is found that the
transfer here nmpeached was made [or adequate
consideration 1n satisfaction ol genuine delts,
and without reservation of any benefit to the
debtor it follows that no ground for impeaching
it lies in the fact that the plaintift who also was
a creditor was a loser by payiment bheing made to
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ihis prelerred ereditor—there being in the case
no guestion of bankruptey.

The argument preseuted to their Lovdships
has in substance heen that the transaction ol the
2nd September 1901 was one transaction : that
(1) Kamta Prashad, the nephew, the minor and
ward, and (2) Hakim lal, the unecle of Ramta
and brother ol Ram ANotar lal, the mincr’s
guardian, are for this purpose not distinguishable
as independent transferees, that from the [1th
Vebruary 1901 until alter the 11th June 1902
Nishun Benode wasz playing for time, and that
this fact and the fact that the {ormmer Lobala was
fictitious and fraudulent show that the latter
kobala was fraudulent also,  "Uheir lordships do
not accept this contentton.  The kobale in
favour of Hakim Tlal must stand or fall on its
own merits. The concwrrent findings that the
consideration for the deed was real reduces the
case to one In whiclh the debtor has preferred
one creditor to the detriment of another, hut
this in itself is no ground for hupeaching it
under the section even if the debtor was intend-
ing to defeat an anticipated execntion by the
plamtiff.

Their lLordships will humbly advise His
Majesty that the Appeal should stand dismissed
with costs.
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