Privy Council Appeal No. 65 of 1918.

Sheokuarbai - - - - - - - Appellant

Jeoraj - - - - - - - - Respondent

LILOD

THE COURT OF THE JUDICIAL COMMISSIONER, CENTRAL
PROVINCES.

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCILL, peLiveren THE 9tH JULY, 1920.

Present at the Hearing :
LorD BUCKMASTER.
LoRD ATKINSON.

Sir Joux Ebpce.

Mr. AMEER ALL

[ Delivered by SIR JoHN EDGE.]

This is an appeal by the plaintiff, Musammat Sheokuarbali,
from a decree, dated the 5th April, 1917, of the Court of the
Judicial Commissioner, Central Provinces, which set aside a decree
of the District Judge of Nimar and dismissed her suit.

The parties to the suit are Sitambari Jains. The plaintiff 1=
the widow of Shrichand Das, Gujrathi, who died about thirty
years ago and left no son, but left a daughter who died some
years before 1909, The plaintiff in her suit claimed a declaration
that the defendant Jeoraj, whose natural father, Punamchand,
had been her brother, was not the legally adopted son of her
deceased husband. Punamchand died before 1909, leaving his
widow Munnabal him surviving, who died before this suit was
instituted. The defendunt alleged that the plaintiff had validly
adopted him on 28th June, 1909, as a son to her deceased husband.

1'he Jains are of Ilindu origin; they are Hindu dissenters,
and clthough, as was pointed out by Mr. Mayne in paragraph 4:_5
of s “ indu Law and Usaye.”

“ Generally adhering to the ordinary Hindu law, that is the law of
the three superior cast s, they recognise no divine authority in the Vedas
and do nof practise the Shradhs. or ceremony for the dead.”
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The due performance of the Shradhs, or religious ceremonies
for the dead, is at the base of the religious theory of adoption,
but the Jains have so generally adopted the Hindu law that the
Hindu rules of adoption are applied to them in the absence of some
contrary usage (Mayne’s “ Hindu Law,”” paragraphs 148 and 106,
and cases there cited). It is common ground that in the sect of
the Jains to which the parties in this suit belong, the only ceremony
necessary to the validity of an adoption is the giving and taking
of the adopted son. In this sect of Jains the widow of a sonless
Jain can legally adopt to him a son without any express or implied
authority from her deceased husband to make an adoption, and
the adopted son may be at the time of his adoption a grown-up
and married man. The question in this case is, was the defendant
in fact given by his mother to and taken by the plaintiff as an
adopted son to the plaintiff’'s deceased husband ?

The plaintiff in her plaint alleged that she had not legally
taken the defendant as an adopted son to her deceased husband
according to Jain custom. The defendant in his written statement
alleged that he ““ was given by his natural mother in adoption to
the plaintiff by placing him on the lap of the plaintiff, who accepted
him as the adopted son of her late husband.” The defendant
supported that allegation by his evidence as to how the adoption
was made. Probably it was his pleader who was responsible for
the allegation in the written statement that the defendant’s natural
mother had placed him upon the lap of the plaintiff. It was in
the opinion of their Lordships an unnecessary allegation. So
long as it was proved that the defendant’s natural mother did in
fact give her son to the plaintiff as an adopted son and the plaintiff
did 1n fact accept him as an adopted son to her deceased husband
the adoption was valid, although the defendant was not placed
on the lap of the plaintiff. The Trial Judge, finding that there
had been no physical giving and taking of the defendant as an
adopted son, made the declaration which the plaintiff claimed.
The learned Judges of the Court of the Judicial Commissioner
on appeal, finding that in fact there had been a valid adoption
although the defendant had not been put upon the plaintifi’s lap,
set aside the decree of the Trial Judge and by their decree dismissed
the suit. From that decree this appeal has been brought.

Shrichand Das Thakurdas was a money lender and cloth
merchant whose principal place of business and residence was at
Burhanpur; he had a branch place of business and a house at
Ellichpur, which is about 500 miles distant from Burhanpur,
and since his death the plaintiff has carried on the money-lending
and cloth business at Burhanpur and at the branch at Ellichpur.
The defendant was in her employment at Burhanpur. In June
1909 the defendant was over 25 years of age and he was married.
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T 1909-the-defendant-wentdremBurhanpuar to Ellichpur and the
plaintiff followed him to Ellichpur. Her duughter had died
some ycars before, and the plaintiff in her cvidence stated that
she had been for some time intending to make an adoption, but
until after her arrival at Ellichpur she does not sppear to have



decided to adopt the defendant. After the plaintiff arrived at
Ellichpur the defendant’s mother, Musammat Munnabai, who was
Iiving with her son at Burhanpur, was sent for, but by whom is
not certain. Munnabai went to Ellichpur and the plaintiff ad-
mitted in erosz-examination that she told Munnabai that she
intended to adopt Jeoraj, the defendunt. The plaintiff had
undoubtedly invited 2 Bralunin priest, Ramashastri, to be present
at the ceremony of her adoption of the defendant,

He gave evidence as to the adoption in another suit on 19th
" October, 1913, and again in 1916, in this sutt.  His deposition
in the former suit has been put in evidence in this suit. Many
people had been asserubled on the 28th June, 1909, at the plaintifi's
house at BEllichpur for the ceremony of the adoprion of the de-
fendant, and the plaintiff appointed Ramashastri to act as the
officinting priest.  She said that Ramashastri should perform
“ the ceremony vidhi, which was ordinarily done amongst the
shopkeepers assembled there.” Ramashastri said in his evidence :

“ She (the plaintiff) told me that there were no Jains present on the
occasion. She had got a house at Burhanpur and there she would go through
the adoption according to the (ceremony) of Jains at Burhanpur. She
asked me to do the cercmony that prevailed at Ellichpur amongst our (the
Brahmin) community.”

He mentioned what was done and that Jeoraj was not placed
exactly on the plaintiff’s lap, but was asked to sit near her.
He said :—

“ Then I told the woman (whose boy was adopted) to say the words
" roay be taken ’ to Sheokorbai (Sheorkuarbai), and then I told Sheokerbal
to say the words, ' I do take.” DBoth the ladies uttered these words that
1 asked them to utter. After this the ceremony ended. Pansuparl was
distributed amongst the guests. Dakshna was also distributed amongs
the Brahmins assembled there. Some pregsents werc also given to me as
the officiating priest.”

If the evidence ot Ramashastri is accepted as true, the valid
adoption of the defendant at Ellichpur 1 established, and it has
not been proved that any turther ceremony at Burhanpur or
elsewhere was necessary to the validity of the adoption. Rama-
shastri’s evidence is corroborated by the evidence of a respectable
pleader, Ramuchandra, who was present at tle adoption. Other
witpesses spoke to the adoption and discrepancies have been
pointed out in their evidence, but 1t i1s to be remembered that
their evidence was given some six years after the ceremony at
KEichpur.

Ramachandra gave his evidence in this suit on the 6th
February, 1916, and Ramashastri gave his evidence on the 3rd
April, 1916. The plaintiff gave her evidence on the 18th April
1916.

The plaintiff in her evidence in chiet said: I have not
adopted Jeoraj us my son. Nothing regarding Jeoraj’s adoption
took place at Iilllichpur,” that she refused to take Jeoraj on her
lap, and * I said to Ramashastri that I would take Jeoraj on my
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lap at Burhanpur, as my caste-people were there.” She also said
in her evidence in chief that Jeoraj did not sit near her at Ellichpur,
and “ Neither I nor Munnabai were asked by Ramashastri to
repeat anything in Sanskrit. I do not know 1f Ramashastri
spoke any word like * I do take.” Even if he may have spoken it,
I did not understand.” In cross-examination the plaintiff said :—

*“ At first Jeoraj went to Ellichpur and I followed him for some purpose
I do not remember. I had no intention of adopting Jeoraj when I left Bur-
hanpur. At Ellichpur I thought of adopting Jeoraj. . . . I did not ask
Munnabai whether she would give Jeoraj in adoption. I had told her
‘ There are two or four boys, my daughter is dead, and therefore I should
adopt some one.” On this, Munnabai said, * Do as you like.” There was
talk with her as to who should be adopted. I did tell her that I intended
to adopt Jeoraj.”

The learned Judge who heard the appeal believed the evidence
of Ramashastri and of the pleader Ramachandra, as do their
Lordships. The oral evidence of the adoption given by those two
witnesses 1s most strongly corroborated by a deed which the
plaintiff executed on the 28th June, 1909. That deed is as follows :

“ Deed of adoption executed in favour of Jeora] Punamchand Gujrati
of Burhanpur, Taluq Burhanpur, District Khandwa, now at Ellichpur,
Talug Ellichpur, District Amraoti, by Sheokuar Bai, widow of Shrichand
Das Gujrati of Ellichpur, Talug Ellichpur, District Amraoti, in 1319 Fasli,
to the following effect :—

“ My husband Shrichand Das died about 25 years ago, and 1 have been
the manager and owner since then of the .shop. Shrichand Das having

" left no male issue, [ have taken you in adoption from your mother to-day,
with due ceremonies and in accordance with the Shastras, with a view
to perpetuating our line and name and to securing spiritual benefit as
enjoined by the Shastras, and you have been named Jeoraj Shrichand Das.
Now, under this deed, you have become my adopted son and acquired all
the rights of my son. You have consequently executed to-day a separate
deed of agreement in my favour. Acting up to those conditions, and
behaving like my natural son, you should celebrate our name and perpetuate
our line. You have come into my family and become my son under the
Shastras. God bless you with prosperity. This deed has been executed.
To-day the 28th June 1509. .

“In the handwriting of Dhanaji Vithoba Saolapurkar of Illichpur.

Signature—
Saeokuar Bar, widow of Shrichand
Das Gujrati, of Ellichpur. Jeora]
has been adopted, in the hand of

self.”

Munnabail, the natural mother of Jeoraj, and seven other
persons, amongst whom were Nawab Dand Khan and five Hindus,
witnessed that deed. On the 9th July, 1909, the plaintiff person-
ally presented that deed for registration to Narayan Yadao, the
Sub-Registrar at Ellichpur, and having admitted its execution
the deed was registered. The separate deed of agreement referred
to In this deed was as follows :—

“ Deed of agreement executed in favour of Sheokuar Bai, widow of

Srichand Das Gujrathi, residing at Ellichpur, Taluq Illichpur, District
Amraoti, by Jeoraj Punamchand, caste Gujrathi, present name Jeoraj



Shrichand Das. now residing at Ellichpur, Talug Ellichpur, District Amraofi,
in the year 1319 Fasli, to the following effect :—

“ You have adopted me this day to Shricgand Das with due ceremonies
and according to the Shastras, and invested me with all the rights of a
natural son by executing even a deed of adoption. Therefore, executing
this deed of agreement, I promise to abide by the following terms settled
between us both. Acting up to those terms, I will protect the property
and continue the name of Shrichand Dasji. The terms are as under :—

“1. Continuing the name of the shop by which it has hitherto
been known, I will manage it as wahiwatdar adopted son, according
to your orders.

“ 2. During your lifetime, the ownership and possession of the
whole estate shall be yours; and I will manage it under your
directions. I will not act against your orders. You are, however, at
liberty to give me, whenever you think fit, the absolute ownership and
possession of the estate by a public notice or in any other public
mAanner.

3. I will render to you without any objection an account of
my management of the estate, whenever you demand it. You are
at liberty to incur expenses in any way you like. But I will incur my
private expenses according to your orders; and the responsibility
for incurring more shall be mine.

“4. If I act against your orders, you arc authorised to keep me
off by fixing for me whatever allowance vou may deem fit. After
your death, absolute ownership and possession shall be mine.

“5. I will not fail to carry out according to your orders the
arrangements that you may make or ask me to make about charity
or the maintenance of relations ; and I will continue these arrangements
according to your orders, cven after your lifetime.

“1 have knowingly agreed to the above conditions ; and you have
adopted me subject to those conditions. You are my mother. Pray,
you will support me and bless me wholelieartedly. This day, the 28th June,
1909 a.p.

“In the handwriting of Dhanaji Vithoba Saola himself.

 (Signed) JEORAJ SHRICHAND,
in the hand of self.”

The last mentioned deed also was registered.

The plaintiff had been managing the business as her own
for some twenty years since her husband’s death and it is obvious
that she was determined to keep the absolute control of it in her
own hands, notwithstanding the adoption, and possibly she
wished that it should not be generally known at Burhanpur that
she had actually adopted the defendant, whatever the reason
may have been the adoption was to be kept sccret at Burhanpur.
The defendant on the 30th June, 1909, wrote to his brother
Kesrichand, who was at Bombay, dirccting him to keep the
matter secret and not to speak of it, and not to write to any one
at Burhampur, and he continucd to refer to himself in entries
in the account-books of the business as Jeoraj Punamchand,
that is as the son of Punamchand who had been his natural father.
The defendant also on the 12th April, 1910, described himself as
son of Punamchund in an application to a Munsifi's Court, made in
a sutt which the plaintiff had brought sgainst one Supdu, and in
his evidence given in that suit stated, My father’s name is
Punamchand.” His brothers continued to write to him as tne



son of Punamchand. The fact that the detendant continued tc
describe himself and to be described by his natural brothers as a
son of Punamchand 1s l’indoubtedly inconsistent with his having
been validly adopted, but in face of the evidence of Ramashastr
and Ramachandra, which their Lordships believe. and the cor-
roboration afforded by the two deeds to which reference has been
made, this Board would not be justified in discarding that evidence.
and their Lordships find as a fact that the defendant was validly
adopted by the plaintiff to her deceased husband.

Their Lordships will humbly advise his Majesty that this
appeal should be dismissed with costs.
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