Ma Shwe Mya

Privy Council Appeal No. 63 of 1921.

. - - - - - - Appellant

Maung Ho Hnaung - - - - - - Respondent

FROM

THE COURT OF THE JUDICIAL COMMISSIONER, UPPER BURMA.
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[Delivered by Viscount CavE.]

The question arising for determination upon this appeal is
whether a certain security bond dated the 8th January, 1920 was
validly registered under the Indian Registration Act No. XVI of
1908. Section 32 of that Act, so far as it is now material, requires
that every document to be registered under the Act *“shall be
presented at the proper registration office (¢) by some person
executing or claiming under the same . . .; or (b) by the represen-
tative or assign of such person ; or (c) by the agent of such person,
representative or assign, duly authorised by power of attorney
executed and authenticated in manner hereinafter mentioned.”
It 1s established by a series of decisions, of which one of the most
recent is Jambu Parshad v. Muhammaed Aftal Ali Khan (L.R.
42 Tndian Appeals 22) that the provisions of the section are im-
perative, and that, unless a document presented for registration
is so presented by one of the persons described in the section,
the presentation does not give to the registrar the indispensable
foundation of his authority to register it, and the registration, if
made, 1s Invalid.
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In the present case the document in question—a mortgage
bond given by certair. persons to the District Judyge of Yenang-
yaung, to secure the performance of any Order which His Majesty
in Council might make on an appeal then pending in this suit—
was presented for registration (as the endorsement shows) to the
Sub-Registrar at Yenangvaung = by Maung U on behalf of the
Additional District Judge, Yenangyaung,” and was registered
by the Sub-Registrar who gave tiie usual certificate of registration:
Maung U appears to have been a clerk of the District Court.
On application being made to the District Judge for the approval
of this security as sufficient, the appellant objected that 1t had not
been duly presented for registration under the Act; buv the Dis-
trict Judge overruled the objection and approved the security,
and his decision was affirmed by the Judicial Commissioner.
Hence the present appeal. It should be added that the principal
appcal in the suit has since been allowed by His Majesty in Council,
so that the bond, 1f valid, has become operative ; and that the
appellant is desirous, hefore seeking to enforce the bond asainst
the obligors and the mortgaged property, to have it determined
whether the bond is effective or requires re-registration under
Act XV of 1917.

The respondent was not represented on the appeal, and their
Lordships have accordingly not heard an argument in support
of the validity of the bond ; but on the facts brought to their
notice they are of opinion that there was no proper presentation
under the section, and accordingly that the registration was
invalid. The bond was not presented by any person executing
or claiming under it. For the District Judge was not present ;
and, although the obligors appear to have attended for the purpose
of admitting execution, they did not join in the presentation.
Nor was the document presented by any agent holding a power of
attorney. The only question, therefore, is whether Maung U,
who appears to have attended and presented the deed on behalf
of the District Judge, can be said to have been a “ representative
of the District Judge within the meaning of paragraph (D) of
Section 32. In their Lordships’ opinion, he cannot. The word
“ representative ’ is a term of ambiguous meaning, and must be
construed according to its context. In ordinary legal use, it
denotes the executor or administrator, or sometimes the heir or
next of kin. In a certain context it may mean an agent ; but in
the present case, that meaning is excluded by the circumstance
that under paragraph (c) of the section, the agent is separately
referred to and is required to hold a duly authenticated power
of attorney. By Section 88 of the Act, it is provided that Govern-
ment officers and certain public functionaries need not appear in
person or by agent at a registration office In any proceeding
connected with the registration of instruments executed by them
in their official capacity, and that, in such cases, reference may be
made to the office for information ; but no similar provision is
made for the case of instruments under which any such officer




or functionary may claim. Probably the omission is inadvertent
but if so, this must be remedied (if at all) by legislation. Their
Lordships” attention has not been called to any enactment which
makes a clerk of a Court the representative, in any legal sense, of
the Judge.

Upon the whole their Lordships are satisfied that the term
“ representative ”’ in Section 32 refers to the legal personal re-
presentative or (by virtue of Section 2) the guardian or committee
of the person described and does not include a clerk or agent.
The resnlt is that, in their Lordships® opinion, this appeal should
be allowed, and it should be declarecd that the registration of the
security bond was invalid, and that the security was insufficient.
Upon this declaration being made, the District Judge will, no
doubt, give facilities for the re-registration of the bond under
Act XV of 1917. The appellant should be at liberty to add her
costs of the appeal to the Judicial Cominissioner on the question
of the securitv, and her costs of this appeal. to her security.

Their Lordships will humbly advise His Majesty accordingly.
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