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ICR* STUART BEVAN: Hy Lords, I appear for the appellant in 
this ease, 

VISCOUNT HALDANE; We have read the Cases and the Judgments, 
and we find that this is simply a question of dealing with 
concurrent findings of faot hy the two Courts, The question is 
as to the validity of the will made in 1914, and both Courts 
have found that the testator exeouted the will properly, being 
of sane mind, and also that he was not subject to any undue 
influenoe in doing so. No doubt there was a oonfliot of 
testimony, but the Court below had the witnesses before them, 
there was a trial extending over eight days, and they came to 
a definite and detailed oonolusion, and the Court of Appeal 
of Ontario, without calling upon the other side, affirmed the 
oonolusion of the Court of First Instanoe, whioh was a 
conclusion of faot, and thereby disposed of the appeal. No 
doubt it is quite true that any body has a right to appeal 
from the Supreme Court of Ontario in a case that is within 
the limits as regards money, as this case is, and no doubt 
it is true that concurrent findings of faot do not form an 
absolute bar; if, for instance, we saw on the faoe of them 
that there had been some obvious error committed by the two 
Courts, we should not feel ourselves bound by the rule; but 
it has been laid down in a succession of oases, by Lord 
Cairns, Lord Kingsdown and other eminent Judges, that, when 
there are concurrent findings, the Board will not entertain 
appeals. I put this to you, having regard to your position 
as a Counsel of great eminence at the Bar, before you begin 
to open the oase, that, if we are to run up against concurrent 
findings and if we find there are concurrent findings, we 
should not proceed with the appeal. 

ISR. STUART BEVAN: I appreciate that; I am indebted to 
your Lordship for pointing out at the commencement of the oase, 
or I might say even before the commencement of the case, the 



difficulties that exist in your Lordship's mind. I need hardly^ 
say that my learned fridnds and myself have very carefully 
considered the position and we have oome to the conolusion 
that we are justified in opening this oase before the Board, 
on the ground that the concurrent findings of fact in this 
case are not a bar to the appeal within the meaning of the 
deoisions to which your lordship has referred. 

VISCOUNT HALDANE 
MR. STUART BEVAN 
VISCOUNT HALDANE 

Are the findings oonourrent? 
The facts are found concurrently. 
First, that the testator could make the 

will and was advised by one of the most eminent people in 
Ontario, the late Mr. Lash, K.C., who drew it for him? 

MR. STUART BEVAN: Yes. 
VISCOUNT HALDANE: And that he was with him on the day when 

he exeouted it? 
MR. STUART BEVAN: No, my Lord. 
VISCOUNT HALDANE: He was with him before? 
MR. STUART BEVAN: Yes, a month before* 
VISCOUNT HALDANE: And in correspondence with him about its 

provisions and then he sent it down. Then two witnesses of 
repute, in his business, were with the testator when he 
exeouted it, and on that very day he went down to his offioe 
and transacted business and signed cheques. It is on that 
evidence that Mr; Justice Mowat found that he had properly 
exeouted the will and the Court of Appeal xm almost contemp-
tuously dismissed the appeal. How do you think you are going 
to get over that? 

MR. STUART BEVAN: There are various ways in whiofa I hope to 
get over it. I anticipated that at ^ very early stage this 
position would be plaoed before me arid that I should be asked 

t', 
how I proposed to deal with it. In 1?he first plaoe I want to 
draw your Lordships' attention to thai fact that one of the 

\ } 

grounds of appeal is that the. learned trial Judge and the 



learned Judgeb in the Court of Appeal all misdirected them-
selves as to the onas of proof. They have regarded the onas 
of proof as heing on the plaintiff throughout the trial. My 
case is that the onus of proof is on the defendants who are 
propounding the will; it is for them to prove the signature 
and that the mind went with the signature. 

VISCOUNT HALDANE: let me remind you that your olient was 
no relation of the testator; he was a benefioiary under an old 
will. The testator struok him out of the will by getting rid 
of the will of 1901, under whioh your olient was to benefit, 
and he did not put him into the will of 1914. Then your 
olient allowed six years to elapse before bringing the aotion, 
and the will had been admitted to probate• How can you say 
the burden of proof was not on him and on him very heavily? 

MR. STUART BEVAN: I submit it was not on him according to 
the authorities. Probate was granted in common form. 

VISCOUNT EALDANE: Probate having been granted in common 
form, he brings his aotion after six years, when the witnesses, 
or many of them, are dead, to set aside the will. All X am 
saying is that the burden of proof is on the plaintiff in suoh 
a oase most emphatic^ally. 

MR. STUART BEVAN: I hope to have an opportunity of dealing 
with that, beoause, notwithstanding the lapse of time, I am 
going to submit that the burden was on the respondents. 

VISOOUNT HALDANE: The will was admitted to probate.' 
MR, STUART BEVAN: That makes no difference. 
VISCOUNT HALDANE: It was admitted to probate six years 

before. Surely, if you wanted to revoke the probate, you had 
to make out a oase• 

MR. STUART BEVAN: No, with greq,t respeot, upon the 
authorities. My I draw attention to another matter, which is 
very material IntiLeed upon this question of concurrent findings 



of feot? Shore is a statement contained in the judgment 
of the trial Jadge which has a great hearing upon this. 
Your lordships will find it at page 589, line 20. She 
learned Judge says: "I wish to point out that the evidenoe 
in this oase has impressed me favourably, on both sides. 
I do not believe that there ever was a oase tried where a 

i 

more respectable body of witnesses appeared in court. I 
do not intend to go over the evidence in detail, though 
I have it olear in my mind^ both as to the appearance and 
demeanour of the witnesses, and what they said; I shall not 
deal with the vital points of their evidence because it 
has all been taken down and it oan be treated in a higher 
place, if this oase goes farther, just es well as if I 
expressed my opinion. There was no oontradiotion in the 
facts of the case, there was no discrepancy which would 
need me to give my opinion as to the oomparative truth of 
different witnesses, and another court oan come to a conclu-
sion upon their evidenoe the same as if I had stated my 
conclusion." I pray that in xsdoc aid as putting this oase 
in exaotly the same category as those oases where evidence 
is reoeived by affidavit or taken on commission and is found 
in the depositions. 

VISCOUNT HALDANE: The Trial lasted eight' days. 
MR. STUART BEVAN: I agree. Your lordship sees what the 

trial Judge says about it. 
VISCOUNT HALDAHE: What he says is the result of the 

evidence given as to the faots. That is what he says. 
MR. STUART BEVAN: With great respect, I do not think 

he sdys that; I may be misreading it. As I understand it, 
he shys the witnesses all impressed me; they were witnesses 
Of tẑ uth; there is nothing in the demeanour of one of them 
w^ioh enables me to prefer the evidenoe of one to that of 
another, because his demeanour was not as favourable; the 



evidence is before me; I take it all bb of equal value ana 
any Tribunal before whom this oase goes in the future will 
be in just as good a position as I have been in this oase 
to draw the proper inferenoes of fact. 

LORD SHAW OP DUNFERMLINE: Having said that, which I. 
quite appreciate, He states the result in a single sentenoe 
at the fact of page 589, 

MR, STUART BEVAN: Yes, my Lord. "The result of this 
evidence pieced together, dovetailed together, combined 
end considered as a whole, does not make me thinlqthat there 
was anything which would affect the mind, or whioh would 
show the incapacity* of the late E.G.Walker to make his will 
when he did*" I am challenging that. The learned Judge 
says: Here is the evidence before me for the purpose of my 
decision; I can treat it as if it was affidavit evidence 
or depositions and as if the witnesses had not been called. 

LORE SHAW OP DUNFERMLINE: The reason I am interposing 
is, that being the state of his mind as to the proper way of 
dealing with the! evidenoe, the Court of Appeal tried the 
oase upon the same footing presumably, and the question is 
whether the rule which has been stated to yopc by the noble 
Viscount does not apply equally to suoh a case? 

MR.' STUART BE VAN: I submit not, because, as I am going 
to submit, the learned Judge In that process, which he 
picturesquely described as piecing together, dovetailing 
facts, combining them and considering them as a whole, has 
drawn wrong inferences from those facts; and not only so, 
but pdny of the facts on which he has entered into the piecing 
and/da vatailing together were not the faots as proved at the 
trial. He has misstated or forgotten certain facts, overlooked 
other facts and in respect of most of the faots, as I submit, 
both he and the Appellate Oourt have drawn the wrong inferenoes 
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VISCOUNT HALDANE: How can you say that? Look at what 
Mr* Justice Orde, who is a little more plain in his language, 
says, at the bottom of pagd 607. "Eight years after the 
testator's death this will is attacked on the ground -that the 
testator was not mentally competent to make a will at the 
date of its execution. ThlB attack involves the implication 
either that Mr. LaBh spent a whole day with, and reoelved 
instructions from a man who was not aware of what he waB doing, 
or that he was in some dlreot or indireot way a party to a 
fraud upon the testator in drawing and proouring the exeoution 
of a will whioh did not in faot embody the testator's wisheB, 
assuming him to have been oapable of expressing them. In the 
oiroumdtanoes the plaintiff's task would appear to be well 
nigh hopeless, but he undertakes it with an energy and deter-
mination worthy of a better cause." 

MR. STUART BEVAN: That is perfeotly right, up to a point. 
The attack does involve the implication that a month before the 
will was exeouted Mr. Lash spent, I will not say a whole day, 
but some part of a day with the testator and received instruc-
tions from a man who was not aware of what he was doing. I do 
not think a charge of fraud is necessary. 

VISCOUNT HALDANE: That is found against you. 
MR. STUART BEVAN: There 1b plenty of evidence, in my 

submission, whioh will support thiB view and will only support 
this view. 

VISCOUNT HALDANE: There is also plenty of evidence the other 
way, as the Court has found, and you have oonourrent findings. 

MR. STUART BEVAN: May I deal with the law first? It is 
very diffioult, if I may say so with great respeot, to deal with 
what your Lordship has extraoted from the Judgments for the 
purpose of putting my difficulties to ma, beoause I am challeng-
ing every finding of faot In the Judgments, as not being 
founded on the evidence. It is the finding of a Judge not 



supported by evidenoe at all. I do not mean the finding 
as to the testamentary capacity. 

VISCOUNT HAEDANE: You do not challenge that, do you? 
MR. STUART BEVAN: I am ohallenfclng the fact of the 

testamentary capacity, and there are various facts upon 
which the trial Judge relies as showing testamentary capacity; 
I am ohallengingthose in many oases as not being facts at 
all; and, with regard to the inferences from the faots, I 
say they are inferences which the faots do not support. 

VISCOUNT HALDANE: They had the facts before them; they 
had the people who were about the testator before them and 
they had his own partners and brothers. 

MR. STUART BEVAN: His brothers were dead, my Lord. 
VISCOUNT HALDANE: They had his partners and people from 

his firm, and the two witnesses to the will were reputable 
people employed in the firm, who came to the house. 

MR. STUART BEVAN: They added nothing by their testimony." 
All they Bald was that they said to the testator: "How are you?" 
and he said: "Pretty well." 

VISCOUNT HAL BANE: He knew what he was doing and he went to 
his office afterwards and transacted business at his offioe on 
the same day. 

MR.. STUART BEVAN: Your Lordship may have got that from the 
judgment, but there is no evidenoe of it at all. I say with a 
full sense of responsibility that I oannot respond to your 
Lordships1 invitation to withdraw thiB case from the considera-
tion of the Board upon the ground that it is determined by 
those authorities which deal with concurrent findings of fact. 
The matter is well summed up in the Privy Council Practice. 

VISCOUNT, HALDANE: I would rather you referred us to the 
judgments of Lord Kingsdown and Lord Calms. 

MR./ STUjlRT BEVAN: I will; I have all the authorities here. 
i 

I am anxious, if I may, to remove the Impression that Is in your 
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Lordship's mind that by no manner of means is it open to me 
to persnade this Board that the appeal is open to me In view 
of these findings of feat. 

VISCOUNT HALDANE: I did not say that concurrent findings 
of faot were absolutely conclusive; but, unlesB there is a 
manifest error, they are conclusive and it is a waste of time 
to occupy our time, unless you are going to show that there is 
a manifest error* 

MR. 3TUART BEVAN: May I read from Safford and Wheeler's 
Privy Council Praotioe, 1901 Edition, at page 884? "The 
Judioial Committee will disregard the oonourrent Judgment of 
two lower Courts, and decide the oase upon the evidence 
contained in the reoord where the lower Courts have never 

4 

dealt with the reql question raised by the issues, and have 
drawn wrong inferences from the evidenoe." That is my oase 

•4 here. 
VISCOUNT HALDAKE: I have no doubt that is true; but here 

the question was whether the man executed his will knowing > 
what he was doing and whether he was unduly influenced. You 
do not dispute that Mr. Lash advised him and went over the » 
will very oarefully with him some time before? 

MR. STUART BEVAN: I do dispute it. 
VISCOUNT HALDANE: And yet you did not bring your action 

for six years? 
. MR •. STUART 'BEVAN: Beoause my olient left Canada in 1914. 

The testator died in March, 1918, a jL year and a month or two 
afterwards. He had been told before 1901 that the testator 
would like to matehim one of the exeoutors of his will; he had 
not :been told whether or not he had been made executor, but he 
rather assumed that he had. 

i . • 
VISCOUNT HALDANE: That waB fourteen years before the 

testator's death? 



MR. STUART BEVAN: YOB, 
VISCOUNT HALDANE: Then he loft the testator's employment? 
MR. STUART BEVAN: Yes,,in 1912, and he left Canada in 1914. 

The testator died in 1915. My olient did not enquire whether 
he was executor under the last will;of the testator or not; he 
had left the country, which would have heen a good reason, if 
he ever had heen executor under the 1901 will, for his having 
heen removed from that offioe• 

.VISCOUNT HALDANE; He was not a relative? 
MR. STUART BEVAN: No, 
VISCOUNT HALDANE: He had no claim? 
MR. STUART BEVAN: No. He never knew that under the 1901 

will he was a legatee of stook of the nominal value of 100,000 
Dollars, but whioh was worth considerably more. He did not 
know it in 1915, when he heard of the death of the testator, . 
and it was not until the year 1923, when the testator's widow 
was in England and saw him, that he heard from her, not only 
that he had been a legatee for this oonsiderable sum of money 
under the 1901 will, but as to the oiroumstanoes under whioh 
the 1914 will had been exeouted. 

VISCOUNT HALDANE: So lot he proceeded to try to set aside 
the 1914 will, in order to set up again the revoked will of 
1901? 

MR. STUART BEVAN: Certainly}, but ha had no opportunity 
of doing it before, beoause he knew nothing about it, and as > 
soon as he heard he went over to Canada, made the neoessary 
enquiries and started the suit. 

VISCOUNT HALDANE: He doeB not seem to have expected it. 
MR. STUART BEVAN: I do not think he expected anything. 

y VISCOUNT HALDANE: It is no UBe telling us this in general 
. < 

terms. The Judicial Committee is not hound by concurrent 
bindings where there ie an obvious error. What was the issue 

! 
herp? Did the testator execute his will knowing what he was 
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doing?, 
MR. STUART EE VAN: That is the issue. 
VISCOUNT HALDANE; Both Courts have found that against 

you. 
MR. STUART BEVAN: Yes, and on the view that the burdon 

of proving that he did not know was upon the plaintiff, and, 
therefore, every faot that was relevant to that issue they 
have looked at through distorted glasses. 

4 

VISCOUNT HALDANE: They had a lot of evidence before them 
at the trial, whioh took eight days. 

MR, STUART BEVAN: -Over and over again in his Judgment the 
learned Judge refers to the burden of proof, whioh, in my 
submission, was never shifted. It is not a question of law; 
but, if I am right in my submission, the trial 'Judge and 
every Judge in the Appellate Court looked at the faots of this ' 
oase and at the evidence on the one side and on the other with 
the view that the onuB was on the plaintiff, and therefore they 
never have oome to a proper oonolusion on the matter; that is 
always supposing i am right in my submission as to the law. 

VISCOUNT HALDANE: Assuming that it was so, the plaintiff 
oalled a great deal of evidence and the defendants oalled a 
great body of evidenoe, and the trial Judge said: I believe 
the defendant's witnesses. 

MR. STUART BEVAN: That is not what he says. 
VISCOUNT HALDANE: He found that the testator knew what he 

was doing? 
MR. STUART BEVAH: He says: ' I believe all the witnesses on 

both sides. 
VISCOUNT HALDANE: He found the will was duly executed. 
LORD DARLING: It seems to me he started off wrongly in the 

way he' laid down the law. 
VISCOUNT HALDANE; When there is someone who challenges the 
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will he opens his oase, evidenoe Is taken and then in the oourse 
of time other evidenoe is taken, and the burden shifts. 

MR. STUART BEVAN: In my submission the burden never shifted. 
Hay I put this oase, in order to test the position I am 
contending for? A body of evidence was oalled by the Plaintiff 
and a body of evidence was oalled by the defendants; the learned 
Judge says to himself: There are estimable people on each side, 
really I do not know whloh way to decide; when I think of the 
plaintiff*s witnesses I am rather inclined to think they must 
be right; but, at the same time, when I look at the defendants* 
witnesses I have my doubts, and in those ciroumstanoes your 
Lordships observe the importance of this question of the onus 
df proof. If the onus of proof is on the plaintiff, the 
learned. Judge would find for the defendants. 

VISCOUNT HALDANE: I cannot find any doubt in Mr. Justice 
Mowat*s judgment. All sorts of things were imputed to the 
testator. 

MR. STUART BEVAN: I am challenging those facts. 
VISCOUNT HALDANE: You are challenging the finding that the 

testator knew what he was doing when he made his will? Mr. 
JuBtloe Mowat finds emphatically on that. 

MR. STUART BEVAN: For oertain reasons, he says, I find that 
the testator knew what he was doing. 

VISCOUNT HALDANE: On the evidenoe? 
MR? STUART BEVAN; Yes. He summarises the evidence and says: 

The evidence of witnesses A., B., and C. amounts to this. I 
hope to show it does not amount to this, but to something entirely 
different. , 

LORD SHAW OF DUNFERMLINE: This is a vital question in this way, 
that it coversJthe whole ground. May I oall your attention again 
to what the nofcjle Viscount has been saying, to see whether you 
oan justify whdjt you have said. Will you look at page 689, 

; i 
where the learned Judge says: "The result of this evidenoe 
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pieced together, dovetailed together, combined and considered 
•i 

as a whole, does not make me think that there was anything 
which would affeot the mind, or whioh would show the 
incapacity, of the late E.O.Walker to make hiB will when he 
did," He does not say: That does not inbline me to think 
that the burden has not been discharged} but he says: It does 
not make me think that there was anything that would affeot 
the mind or whioh would show the capacity of the late Mr. 
Walker. 

MR. STUART BEVAN: He does say so there; but may I draw 
attention to where he putB it quite plainly? 
, LORD SHAW OP DUNFERMLINE: In Scotland the man 

challenging the will has the onus; Have you not a prooedure 
here for application for probate? 

MR. STUART BEVAN: Yes. 
LORD SHAW OF DUNFERMLINE: And in the course of that 

proceeding, those objecting to probate come forwqrd? 
MR. STUART BEVAN: They are not bound to, and they 

cannot if they do not know of the will. 
LORD SHAW OF DUNFERMLINE: The person asks for probate, 

probate is granted and that stands on the record? 
MRi STUART BEVAN: Yes. When it is granted in common 

form, it is the same as if it had not been granted; but, when 
it is granted in solemn form, that probate stands against the 
party *rho has oontended it for all time afterwards. 

Lto SHAW OF DUNFERMLINE: I can quite understand there 
; .'V!"'' 

1b verjr considerable force in what you are presenting. The 
onu^'is on the propounder of the will? 
j' MR'. STUART BEVAN: Yes. It does not affect those 

propounding the will in the veBt least. The Courts have said 
L̂t would be absurd if people interested in property by stealing 
a march could get the probate in oommon form, and they could shift 
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what up to them had been the burden upon them, upon the 
shoulders of somebody else. The Court has laid down that, 
whether probate In common form is granted or not, the onus of 
proving the exeoution, the signature of the testator and the 
onus of proving the understanding state of mind are on those 
who are propounding the will. 

VISCOUNT HALDANE: Those two things are found as matters 
of faot. 

MR. STUART BEVAN: There is no doubt about the faot that he 
exeouted it with his own hand; but we say his mind dldnot go 
with his hand, when one seeB what the witnesses way. There 
were two witnesses to the will. 

VISCOUNT HALDANE: Two people who knew the testator well in 
business. 

LORD WRENBURY: May I make one observation as to those words 
on page 589, to whioh attention has been called? I am assuming 
for the purpose of what I am going to say to you, that you are 
right in saying that the person who propounds the will haB 
to prove affirmatively mental oapaoity. The learned Judge 
says: "The result of this evidenoe pleoed together, dovetailed 
together, combined and considered as a whole, does not make 
me think that there was anything which would affect the mind." 
If he had said: It does not make me think there was anything 
that would affect the mind, that would be another matter? 

MR. STUART BEVAN: Yes. 
LORD WRENBURY: What he says is: It does not make me think 

there was anything which would affect the mind? 
MR. STUART BEVAN: Yes. 
LORD WRENBURY: There you say he went wrong? 
MR. STUART BEVAN: Yes. 
LORD WRENBURY: You say he ought to have arrived at a oon-

wluslon that there was nothing whioh would affect the mind? 
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HE. STUART BEVAN: The passage that "both your Lordship and 
hare 

Lord Shaw/put to me would rather eeem to indicate that he was 
considering the question apart from the question of onus 
altogether. 

! 

LORD SHAW OF DUNFERMLINE: He is throwing the onus the wrong 
way in that sentence you say? 

MR. STUART BEVAN: Yes. While there might be some doubt, I 
should aooept your Lordship's view with regard to that. 

LORD WRENBUHY: I suppose you say that at the oonoluslon of 
the oase they ought to have expressed the opinion as to whether 
the testator was of mental capacity? 

MR. STUART BEVAN: He finds for the will because we had not 
been able to satisfy him. 

LORD DARLING: He says: It does not make me think there was 
anything whioh would show the incapacity of Mr. Walker, You say 
that was not the question, hut that he ought to have said there 

« , 

was something whioh would make him think Mr, Walker was absolutely 
capable? 

MR. STUART BEVAN: Yes; it does not rest upon that, 
LORD SHAW OF DUNFERMLINE: The defenoe was put in to the 

effeot that he was incapable; then says the Judge; There is 
i , nothing that will make me think he was anything of the sort? 

MR. STUART BEVAN: That is to say, taking it on that 
oonstruotion, there is nothing whioh the plaintiff has brought 
forward to show that he was incapable of making a will. The 
learned Judge Is addressing himself to the wrong issue. He says: 
Have the defendants satisfied me that he was capable of making 
the will? 

LORD SHAW OF DUNFERMLINE: A oase of this kind will not depend 
sqmc on a distinction like that. 

MR. STUART BEVAN: I am not putting my oase upon any suoh 
distinction. 

LORD DARLING: Supposing somebody submitted at the end of a 
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oase that there was no oase to go to the Jury, it would he 
enough for the Judge to say: I do not think anything has heen 
proved whioh I ought to leave to the Jury; hut he ought not to 
say: I think nothing has been proved to show that I ought not 
to leave this oase to the Jury? 

> . 

MR. STUART BEVAN: Yes, my Lord. That is what thei learned 
Judge has said. 

VISCOUNT HALDANE: The Board will he rising at 3.30 tomorrow. 
It is obvious that this oase oannot be finished by then, and the 
question Is whether, in those olroumstanoes, it will not be 
better that it shall go over until next term. 

MR. STUART BEVAN: If your Lordship pleases. 
MR. HELLMUTH: My Lords, it will be quite impossible for me 

to be here next term, and I should aBk that it might not be 
taken before the term following. 

MR. STUART BEVAN: I do not objeot to that; I do not want to 
inoommode my friends in any way. 

VISCOUNT HALDANE: Very well, then it will stand over until 
the term beginning in Ootober. 
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