Privy Council Appeal No. 28 of 1929.
Allahabad Appeal No. 19 of 1927.

Ganeshi Lal and another - - - - - - dAppellants

Thakur Charan Singh and others - - - - - Respondents

FROM

THE HIGH COURT OF JUDICATURE AT ALLAHABAD.

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL, periverep 13tH MARCH, 1930.

Picsent at the Hearing :

Lorp ToMLIN.
Siz EorRGE LowinDES.
Sk Bixop MirTER.

[ Delivered by LorDp ToMLIN.]

This 1s an appeal from a judgment of the High Court of
Judicature of Allahabad which reversed a judgment and decree
of the Subordinate Judge of Aligarh.

In the swit the respondents, before their Lordships’ Board,
being the rcpresentatives of the purchaser of one property (which
may be called K) sued for contribution from the appellants, the
purchasers of a second property (which may be called M), on
the ground that the purchaser ¢f K had paid off a mortgage
which covered both properties.

Now the section of the Transfer of Property Act which deals
with the right of contribution is section 82, and it is in these
terms i—

“Where several propertics, whether of one or of several owners, are
mortgaged to secure onc debt, such properties arc, in the absence of &
contract to the contrary, liable to contribute rateably to the debt secured
by the mortgage after deducting from the value of each property the
amount of any other encumbrance to which it is subject at the date of
the mortgage.”

[29] (= 306—3073)r




That is the statutory provision by which contribution as
between owners of equities of redemption subject to a common
mortgage 1s regulated.

The facts of this case are as follows. On the 8th November,
1906, the original owner of both properties created a mortgage
for 8,000 rupees in favour of one Mangal. On the 19th May,
1914, he purported to sell property KX to Sher Singh, the ancestor
of the respondents for 33,000 rupees, and a sum of 32,000 rupees
out of the purchase price was left with Sher Singh to enable him to
discharge the mortgage of the 8th November, 1906, and other
debts of the vendor, including certain debts for which creditors
had already obtained decrces and had attached the properties.
In July, 1914, the other property M was sold to the first appellant
on behalf of himself and the second appellant in cxecution of a
decrvee obtained by Kishin Singh, a creditor of ‘the mortgagor
before the 19th May, 1914. It was sold for 2,900 rupees subject
to Mangal’s mortgage. That sale constituted the title of the
appellants to property M. Then on the 14th November, 1914,
property K was sold under a decree obtained by another creditor
of the mortgagor betore the 19th May, 1914. This sale was also
subject to Mangal’s mortgage and was for 1,950 rupees. The
purchaser later on, on the 16th April, 1915, conveyed property K
to Sher Singh. These sales, of course, overrode the sale of both
properties to Sher Singh purported to have been made on the
19th May, 1914. Sher Singh having failed to pay off Mangal’s
mortgage and the other debts of the mortgagor out of the money
left with him for that purpose, Mangal’s mortgage continued in
force against both properties. In 1918 Mangal took proceedings
to enforce his mortgage by the sale of both properties, and he
obtained judgment and a decrec for sale. On the 20th August,
1921, both properties were put up for sale and were sold, but
before the sale was confirmed, namely, on the 19th September,
1921, Sher Singh, the purchaser under the contract of the 19th
May 1914, and the assign of the purchaser of property K under
the sale of the 14th November, 1914, intervened and deposited
the amount required to satisfy the mortgagee’s claim and thus
obtained a setting aside of the sale of the 20th August, 1921.
‘The position therefore was this, that subject to Mangal’s mortgage,
Sher Singh held property K under the title made by the execution
sale of the 14th November, 1914, and that subject to the same
mortgage, the appellants held property M under the title made
by the execution sale of July, 1914. Sher Singh had not
carried out his obligation to the mortgagor under the sale deed
of the 19th May, 1914, in respect of the money left with him,
but in 1921 he provided all the money then necessary to
pay off Mangal’s mortgage, which necessarily was a greater
sum than would have been required 1if the mortgage had
been paid off in 1914. Sher Singh died, and his representa-
tives, the present respondents, launched the suit to compel from



the appellants as owners of property M contribution towards the
amount whieh Sher Singh had applied in paving off Mangals
nortgage. The appellants’ answer was this : “ Your ancestor had
the money, or at any rate a substantial portion of it, 17,000
rupees. from the original meortgagor, and he ought to have applied
that money in paying off the mortgage in 1914, and so far as it
becanie necessary in 1921 to pay more than the 17,000 rupees
that was due to your ancestor’s negligence, and therefore we are
not liable to contribute, because he had a contract with the
mortgagor to apply the moncy.” The Subordinate Judge took
the view, founding himself apparently on the case of Muhammad
Abbas v. Muhammad Haomid 9, A L.J.R. 499, that there was an
equitable prineiple which precluded the respondents from insisting
onr the r1ght of contribution cenferred by section 82. The High
Court. on the other hand, took a different view. and held that the
appellants were not parties to the contract between Sher Singh
and the mortgagor for the application of the money, and that
the benefit of the contract had not in any way passed to them,
and that m these circwnstances the provistons of section 82
applied and that the appellants were bound to make contribution.

Their Lordships are of opinion that the conclusion at which
the High Cowxt arrived 1s correct. It would indeed be somewhat
surprismg if the result were otherwise. The appellants bought
subject to the mortgage and paid a price for the property on
that footing, and thew contention really amounts to this, that
having paid for the property on the basis of its being subject to
the mortgage they ought now to be allowed to have the benefit
of 1t frce from the mortgage and that without making any pay-
nent towards the attainment of rhat satisfactory result.

It seems to their Lordskips that section 82 is the section
that governs the case and that as the Act prescribes the conditions
i whicli contribution is payable 1t is not proper to introduce
mto the matter any extrinsic principle to modify the statutory
provisions. The decision in the case to which the Subordinate
Judge referred may be justified on the footing that in that case
there passed to the party from whom the contribution was sought
the benefit of the contract by which the money was to be applied,
so that he could say “I have a contract which frees me from
the liability to contribution which the section would otherwise
nnpose on me.”  No such plea is available to the appellants in
this case. They were not parties to the contract of the 19th May,
1914, nor has the benefit of that contract passed to them mn law
or In equity.

Their Lordslups are of opinion this appeal fails, and they
will humbly advise His Majesty accordingly.

The appellants will pay the cests of the respondents in the
appeal.
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