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ViscounT DUNEDIX.
SiR LANCELOT SRANDERSON.

SR GEORGE LOWNDES.

| Delivered by ViscoUrNT DUNEDIN. |

This case i1s In a curiously unsatisfactory position. The
plaintiff in it is the Zamindar of Parlakiniedi in his capacity as
trustee for two Gods. The defendants are the oceupying tenants
of the village of Kosamala, 183 in number. The only relief asked
in the plaint was as follows :—

* (a) For a declaration that the settlement of the Mokkasa dmaniya
village of Kosamala made in or about 1869 by the Court of Wards acting
on behalf of the Plaintifi’s late grandfather, the then Trustee of the Gods
Sri Ramzswami and Sri Jagannadhaswami of Parlakimedi. and continued
since about 1R69, biv which the said village has heen annually leased out
at a monev-rent determined according to fixed block-rates, 18 beyond the
powers of & Trustee and is not binding on the Plaintifl, who is the present
Trustee of the said Gods ;

“ (b) For a declaration that the Plaintiff ax the present Trustee of the
sald Gods is entitled to claim rent in kind from the Defendants in respect of
their holdings in the said A neniya village of Kosamala ;

" (¢} For an injunction directing Defendants to pay rent in kind to
Plaintiff from Fasli 1326 in respect of their holdings in the said village of

Kosamala.”

Now it is perfectly clear that the only real question raised by
the above-recited praver is the question whether the plaintiff was
entitled to have the rent in kind mstead of money rent. But when
the case got before the temporary Subordinate Judge he framed
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1ssues which strayee far heyond that simple question and theso
ssues were adopted by tie Distriet Judge before whom  tae
case came to depend.  Leaving out issues which were ettior
irrelevant or vedundant. the eritical tssues are as follows :

“(3) Are the Defendants rygots of Kosamala with no permanent rights
of occupaney !

By Was the welrarwn (the Government or landlord’s share of the
crop) and hudivarem of the lands in Kosamala vested o the Gods Sre
Ramaswami and Sri Jagannadhaswami ¢

“(7) Did the Defendants ever pay rain rent, rent in kind accovding to
sharing system, to the landlord ?

(%) What was the system of tenure prevalent priorto 1869 2

“(11) Is the Plaintiff entitlecd to elaim rent in kind from the Defendants

for all or any of the reasons stated in plaint, pavagraphs & to 1277

Takng 7. 8 and 11 Hrst, as the ssues wlheeh the plaing
justificd. they ralse pure questions of faect.  Pavment in money
had. cven as the plaint admitted. being going on since 1869—that
1s. nearly 50 vears: and it was proved to have been a rule since
at least about the begmning of last centuwryv. The plammtff’s
right to have a rent in kind depends on s betng able to show
that the rent in olden days used to be in kind.  This he was quite
unable to show. as found by the Distriet Judge, and this finding
was affirmed by the High Court when the appellant appealed
against a dismissal of the suit. These are conenrrent findings
in fact, so that this point, the only point really raised by the
plamnt. could not be argued before this Board. But. as has
already been shown, the District Judge fixed issues which strayed
mto other matters. and evidence was led upon these points as
raised by issues 5 and 6. The District Judge, notwithstanding
that he dismissed the suit, held that the respondents had not
proved occupancy rights. This finding was reversed by the
High Court, who held that the respondents had occupancy rights,
but that the settlement by the Court of Wards of 1869 was not a
permanent settlement. They therefore dismissed the appeal and
the suit was dismissed.

As their Lordships have pointed out. all this enguiry about
occupancy rights and as to whether the settlement of 1869 was a
permanent one, was not properly rawsed by the plaint, but as
both parties have without protest chosen to join issue upon
these points, their Lordships see no reason why these matters in
dispute should not be res judicata between them. On considera-
tion of the evidence on these questions, which are questions of
fact, their Lordships see no reason to differ from the vesult arrived
at by the High Court, viz.. that the respondents have occupancy
rights, but that the settlement of 1869 was not a permanent
settlement.

Their Lordships will therefore humbly advise His Majesty
to dismiss the appeal and: find the appellant Lhiable in costs to the
respondents.
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