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In the Exchequer Court of Canada

BETWEEN:

HIS MAJESTY THE KING, on the Information of the Attorney-General of

Canada,

AND

PLAINTIFF,

THE CARLING EXPORT BREWING AND MALTING COMPANY,

LIMITED,

Filed the 22nd day of October, A.D. 1927.

DEFENDANT.

Amended May 6th, 1929, pursuant to order of May 10th, 1928.

To the Honorable the President of the Exchequer Court of Canada:

The Information of the Attorney-General of Canada sheweth as follows:

1. The defendant is and was during the periods hereinafter referred to licensed
to carry on the trade or business of a brewer, and as such manufactured and sold beer.

2. Under Section 198838 of the Special War Revenue Act, 1915, as amended from
time to time, and the Regulations made thereunder, the defendant became liable
to pay a tax on and in respect of sales of beer hereinafter referred to made by it
and to pay the said tax to His Majesty on or before the last day of the month next
20 succeeding the month in which the sales took place.

3. On and after the first day of April, 1924, and prior to the first day of May,
1927, the Defendant made sales of beer subject to the tax hereinbefore referred to, as
a result of which it became liable to pay to His Majesty the following sums, payable

on the last day of each month, as follows:

1924—June................$ 6,930 17 1925—December........... 580 04
July............. ... 5,119 79 1926—January............ $ 1,426 05
August............. 5,130 91 February........... 1,437 94
September.......... 5,003 27 March.............. 2,937 05
October............. 3,346 05 April................ 3,096 95
November........... 2,114 41 May............... 5,252 09
December........... 549 49 June............... 7,644 65

1925—January............. 1,261 14 July................ 9,547 09
February............ 1,299 10 August............. 9,933 61
March.............. 3,131 30 September.......... 9,404 09
April............. .. 3,285 01 October............ 12,077 55
May................ 3,775 56 November.......... 7,023 44
June................ 7,695 22 December........... 3,277 71
July..........L L 3,893 49 1927—January............ 10,451 35
August............. 3,250 58 February........... 7,849 92
September.......... 6,608 79 March.............. 3,086 87
October............. 1,820 40 April............... 4,196 22

November........... 1,209 69

In the
Ezxchequer
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of Canada

No. 1
Amended

Information
October 22, 1927
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Eigl (f(’;fm 6. Under Section 198 of the Special War Revenue Act, 1915, as amended from

Court time to time, and the Regulations made thereunder, the defendant became liable

f Canad . .
of Canada to pay a tax per gallon on and in respect of beer, hereinafter referred to, manu-
No. 1 factured and sold by it, and to pay the said tax to His Majesty on or before the
Amended

Informetion  last day of the month next succeeding the month in which the sales took place.

Oct. 22, 1927 7. On and after the first day of April 1924 and prior to the first day of May,

(contined) 1927, the Defendant manufactured and sold beer subject to the tax in the preceding
paragraph hereof referred to, as a result of which it became liable to pay to His
Majesty the following sums, payable on the last day of each month as follows:

1924—May................ by 105 1926—March.............. $ 9,269 8410
June................ 56 19 April............... 10,359 89
September. ......... 43 42 May............... 17,821 75
December........... 252 15 June............... 27,414 73

1925—February............ 327 24 July................ 34,362 70
March.............. 61 33 August............. 23,590 51
April............... 16 94 September.......... 26,275 94
July................ 76 70 October............. 19,213 25
August.............. 8,091 44 November.......... 16,746 99
September.......... 7,543 80 December........... 6,787 03
October............. 4,760 69 1927—January............ 3,870 7020
November......... .. 4,992 57 February........... 7,129 15
December........... 2,613 14 March,............. 8,876 47

1926—January............. 4,726 73 April............... 11,505 63
February............ 4,751 66

8. The defendant has omitted or refused to pay the said taxes to His Majesty.

9. In the alternative, the Attorney-General says the defendant is indebted to
His Majesty on account of income tax inasmuch as the defendant deducted the
aforesaid items of sales tax and gallonage tax as expenses in making the returns
under the Income War Tax Act of 1917. If the said items of sales tax and gallonage
tax are not payable to His Majesty, the Attorney-General says the same should not 30
have been deducted as aforesaid and that the taxable income of the defendant
during the period mentioned should be thereby increased.

10. By the said Special War Revenue Act, 1915, as amended, all taxes or sums
payable under the said Act are recoverable at any time after the same ought to have

been accounted for and paid, as a debt due to His Majesty, in the Exchequer Court
of Canada.
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The Attorney-General on behalf of His Majesty claims judgment against the
defendant as follows:

(a) judgment for sales tax under Section 19 BBB of the Special War Revenue
Act, 1915, and regulations, in the sum of 3163,828.07, and

(b) judgment for gallonage tax under Section 19 B of the Special War Revenue
Act, 1915, and regulations, in the sum of $260,662.21.

(c) Judgment for interest at the rate of 5 per centum per annum from the
dates hereinbefore mentioned when the taxes became due and owing to the Ist
day of June, 1927, and thereafter at the rate of 3 of 1 per centum per month

10 as provided by section 19cc of the Special War Revenue Act, as enacted by
Section 4 of Chapter 69 of the statutes of 1926-1927.

(d) In the alternative, judgment for income tax on the amount of sales tax
and gallonage tax hereinbefore mentioned which the defendant is held not
liable to pay and which it deducted for the purpose of its returns under the
Income War Tax Act, 1917.

(e) The costs of this action. .

(f) Such further and other relief as to this Honourable Court may seem

meet.
Sgd. ERNEST LAPOINTE,

20 Atlorney-General of Canada.
This information is filed by
W. Stuart Epwarbs, K.C., Solicitor for the Attorney-General of Canada.

No. 2

STATEMENT OF DEFENCE
Filed the 22nd day of November, 1927.

The Defendant, in answer to the Information herein, states as follows:—

1. The Defendant admits the allegations contained in paragraph 1 of the
Information herein.

2. The Defendant denies the allegations contained in paragraphs Numbers 2,
30 3 and 4 of the said Information.

3. In answer to the allegations contained in the said paragraphs Numbers 2, 3
and 4 of the Information, the Defendant states that the beer therein mentioned was
exported and was not subject to the tax provided for under section 19BBB of the
Special War Revenue Act, but, on the contrary, was exempt from the said tax by the
provisions of the said section of the Act as amended from time to time.

88136--1}
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Ex’c"h:g;e . 4. The Defendant states however that even if it were liable for the said taxes
ofgz?gda as claimed in sections 2, 3 and 4 of the Information, which the Defendant does not
— admit but denies, then the amounts claimed in the said paragraphs of the Informa-

No. 2 tion are in error in that the computations of the amounts are not in accordance
§fwi"3fgg;‘g; with the amounts of beer exported by the Defendants in the periods referred to in

I(%viz%?’ 115)927 the said paragraphs and the claim is greatly in excess of the Defendant’s liability,
conirnued . '
if any.

5. In answer to paragraph 5 of the Information the Defendant says that it has
not received on account of sales any amounts whatsoever that have not been
accounted for and that the Defendant is therefore not liable and is not indebted to 10
His Majesty in respect of the sum of $5,000.00 as claimed in paragraph 5 of the
Information.

6. The Defendant denies the allegations contained in paragraphs 6 and 7 of
the said Information and states and the fact is that the beer manufactured by it
during the period or periods mentioned in said paragraphs was manufactured for
export and was exported within the meaning of section 19B of the Special War
Revenue Act and amendments thereto, and the Defendant is not liable to pay a
tax per gallon thereon as alleged in the Information.

7. The Defendant says further that even if it were liable for the said tax as
claimed in paragraphs 6 and 7 of the Information, which the Defendant does not 20
admit but denies, then the amounts claimed in the said paragraphs of the Informa-
tion are in error in that the computations of the amounts are not in accordance
with the amounts of beer exported by the Defendants in the periods referred to in
the said paragraphs and the claim is greatly in excess of the Defendant’s liability,
if any.

8. The Defendant denies the allegations contained in paragraph 9 of the Infor-
mation and states that in making its income tax returns, it did not deduct the items
of sales tax and gallonage tax as expenses, but, on the contrary, it paid income tax
on the amounts now claimed to be due by its for sales tax and gallonage tax as set
forth in the information. 30

The Defendant therefore claims that this action should be dismissed with costs.

DELIVERED at the City of Windsor, Ontario, this 21st day of November,
1927, by McTague, Clark & Racine, 401 Heintzman Building, Windsor, Ontario,
Solicitors for the said Defendant, The Carling Export Brewing & Malting Com-
pany Limited.
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PROCEEDINGS AT TRIAL

In the @xtbequer Court of Canada

BETWEEN:
HIS MAJESTY THE KING,
No. 8809 AND
THE CARLING EXPORT BREWING AND MALTING COMPANY,

LIMITED.

Before the Honourable Mr. Justice Audette, at Toronto, on this 7th day of May,
1928.

10 Mgr. Rowert, K.C., and Mg. G. A. UrQuuArT appeared for the Crown, and
Mke. TiLLEY, K.C., and MR. J. H. CLARK for the Carling Export Brewing and Malting
Co. Limited.

Mg. RowELL: I presume your Lordship has read the petition and defence?

His Lorpsure: The Information.

Mg. RoweLL: The Information.

His Lorpsurr: I have perused it in a general way—I have an idea of what the
matter is about.

M-gr. RoweLL: Your Lordship will observe that the Crown’s claim is for Excise
taxes consisting of gallonage taxes and Sales tax on beer manufactured and sold by

90 the defendant company. That is the case for the Crown.

His Lorpsurp: I understand that there are two or three counts—is there not—
first is the Sales tax?

Mgr. RoweLL: Yes.

His LorpsaIip: And second is the Gallonage.

Mgz. RoweLL: And the third is in the alternative.

His LorpsHip: Yes. That is the one I had in mind. The third is an adjust-
ment of the income tax.

Mgz. RowerL: Your Lordship is familiar with cases of this kind, and it is not ne-
cessary that I should enter into any explanation, but will call the witnesses.

30 His Lorpsurp: I am familiar with section 198BB. I have decided a number of

cases. If there is anything special you might mention it?

Mr. RoweLr: I do not think so. I might start by calling the witnesses. I will
call Mr. Nash.

His Lorpsuip: Let me understand you well. You are going to prove yow
allegation,' and the quantities?

Mg: RoweLL: Yes.

In the
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His Lorpsuip: Well, Mr. Tilley, you deny both?

M-gr. TiLLeY: I did not hear what your Lordship started, by saying—

His LorpsHip: When he was putting the witness in the box, I said, from his
allegation, I suppose now you are going to prove the quantity.

Mzr. TiLLEY: Yes, quantity.

His LorpsHip: And that the goods are subject to the tax. And your case is that
you deny they were—

Mr. TiLLEy—Subject to the tax.

His Lorpsuip: They were not for. domestic use—and do you attack the
quantities. 10

M-gr. TiLLEY: I have not heard what he will say.

His Lorpsair: I mean as alleged?

Mg. TiLLEY: Yes.

His Lorpsuir: That is the case in a nut-shell.

MR. RoweLL: Our position is this, that it is necessary for the Crown to prove in
chief the sale in Canada, of these goods. My learned friend says they were exported
and come within the exception.

His Lorpsuip: That will be one of the debated questions.

ALBERT E. NasH: Called, sworn and examined by Mr. Rowell, K.C.

Q. Mi. Nash, you are a member of the firm of Clarkson, Gordon & Dilworth?— 20
A. And company, yes.

His Lorpsuip: Say what that firm is?

Q. Mr RowkLL: They are auditors and accountants?— A. Chartered accoun-
tants, yes.

Q. Your firm was employed by the Government in connection with the Customs
investigation, to examine into the accounts of certain breweries in Ontario and else-
where?—A. Yes.

Q. In connection with the Customs investigation, did your firm make an
examination of the books of the defendant company, with a view of ascertaining the
amount of the gallonage and sales tax?—A. Yes, we did make an investigation of 30
the Carling Export Brewing and Malting Company.

Q. And I believe your firm prepared the claim upon which this suit is brought,
as set out in the petition?—A. We gave the figures to the solicitors, to the depart-
ment.

Q. Of the particulars set out—of the particulars set out in the Information—
they were furnished by your firm to the Solicitors for the department?

His LorpsHip: Do you mean, your question will cover all the figures?

MR. TiLLEY: I object to that.

MgR. RoweLL: I am coming to the details.

His Lorpsuip: There could not be any objection to the witness saying that he 40
had investigated the books, and the figures correspond.



7

Mgz. TiLLEY: But this witness does not know anything about that. Eln the
His LorpsHrp: Do you or do you not know about these figures. I notice that Zohequer
" of Canada

you said ‘“we”’. an
A. I will put it this way, that the firm of which I am a member through its Plaintiff’s

Evidence

staff with me directing that staff, prepared the figures. —

His Lorpsurp: Will you put it this way. In other words that you had the No. 3
control of preparing that statement, and you were directing different officers to work Elbl(\?:sh
for you, and the result was arrived at? A. Yes. %I)f:;n;miggg

Q. Mr. Tiiey: Do you say that you were on the Carling plant, or saw the (continued)

10 books yourself at all?—A. No.

Q. Mr. TiLLEY: Any directions you gave was absent treatment. You would
give them instructions to go up to London, and make some investigation? A. Yes.

Q. Mg. TiLLeY: And return and hand you the figures. But you never saw the
books, as I am instructed?—A. I did see the books.

Q. MR. TiLEY: Where?—A. But not while the investigation was going on.
I saw the books at the time the Customs inquiry was held in Toronto.

Q. Mr. TiLLeY: When they were produced?—A. Yes.

Q. Mr. Tiey: But you made no study of them?—A. I made a partial
study. I cannot say I made a study, but I can personally speak as to the entire

20 accuracy of this claim.

His Lorpsuir: The Chief Engineer directs the whole work, and he is the man
who gives the certificate. The Chief Engineer does not see anything himself.

Mg. TiLLEY: Who has not seen anything?

His LorpsHipr: No.

Me. TiLLEY: I would certainly object to his evidence.

His Lorpsuip: With respect to the matter in question, as the case might be, he
has a Resident Engineer who is on the locus, and who directs it, and who gives him
the progress estimates and the rest—but the final certificate is given by the Chief
Engineer. :

Mg. TiLLey: Under a contract, the certificate of the Chief Engineer governs.

His Lorpsuip: This obtains in every big enterprise. You could not exact it
from a clerk.

Mg. TitLey: All I can do is to object to any person who has not made an
examination of our books, giving evidence to what they contain.

His Lorpsarp: I will allow the question, subject to the objection, and reserving
all of your rights—and we will know how the books were prepared—and if you do
want any of these books they could be produced for your cross-examination.

Mg. TrLieY: It is all subject to my objection.

Mr. Rowern: The figures which are set out in the Information in this

40 action—

His LorpsuIp: I think that is too general. You might say in paragraph so
and so.
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Mgz. RoweLL: Take paragraph 3 of the Information with respect to the
Sales Tax. Are those the figures prepared by your firm? Do they correspond with
the figures you have already made, by your firm?

MgR. TiLLey: I object. We have not a thing how this is got up. He has not
made an investigation, and he is asked whether that corresponds with some other
statement. I object to that as strongly as I can.

His Lorpsuip: Have you not a statement saying this is the result. I think you
should put in his statement of the result of the investigation of his firm.

Me. TiLey: I will have to consider whether I will cross examine him at all,
if he does not say more than that. 10

MRr. RowerLL: Did you prepare a statement of the particulars of the account
as taken from the books of the company?—A. My firm did. My assistants did
under my directions.

Q. Your assistants did under your direction—and what is that particular docu-
ment?

Mke. TiLLey: He said his firm prepared a statement. A. This statement I
bave in my hand is one of the -copies of the statement—several were
taken off at one time—and this is one of the typewritten copies of a statement pre-
pared for the purpose of arriving at the amount.

His Lorpsuare: What does it show?—A. It shows on the first page partie- 20
ulars of sales tax claimed in paragraphs 3 and 4 of the Information—and the figures
follow, month by month, arriving at a total figure at the end. And on page two
are the particulars of the gallonage tax claimed in paragraph 7 of the Information.

His Lorpsuip: How would you get the information?—A. How did we get
the information?

His Lorpsuip: Q. Yes?—A. I do not think I can answer that question.
I do not recollect how we got it. If I may explain without going outside of your
question. This was done in Ottawa.

MR. TiLtey: At where—A. Ottawa. This statement I have in my hand
was prepared in Ottawa and submitted to the officials, to the legal officers of the 30
Department, during its preparation and after.

His Lorpsuip: You are answering my question from the wrong end. I
want to know how you got this information?>—A. For this statement?

His Lorpsuir: Yes. The answer is obvious>—A. We got this information
—my firm, my assistants, got the information from the books of the company.

His Lorpsuir: From the books of the company?—A. Yes. (Mr. Rowell
put the statement in as Exhibit Number 1.)

Mk. TiLLeY: I object to the document as not being proof against us at all.

His Lorpsuip: Well, if it is proven to my satisfaction that it is from your books——

Mg. TiLLey: This witness says he never made an examination of the books ; 40
he said that subject to what he was informed by his staff.
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Mer. RoweLL: I intend to call the man who took it from the books.

Mg. TiLLeEy: What I am objecting to is what we are proceeding on at the
moment, and I object to it being made an exhibit on this witness’s evidence.

His Lorpsuip: Your objection is noted, reserving all of your rights.

Mr. RoweLL: What is the total of the sales tax, as shown on Exhipit
Number 17 Does that correspond with the total as shown in the Information?

His Lorpsuip: In paragraph (a) of the prayer?

Mgr. RoweLL: In paragraph (a) of the prayer?—A. $149,160.07 is the total
of the sales tax claimed, and appearing in this document.

10 Q. Then the gallonage tax—what is the total as shown in Exhibit Number 1?
—A. The total of the gallonage tax is $272,240.59.

Q. Then referring to Exhibit Number 1, in respect of both gallonage and sales
taxes, it shows the amount from month to month?—A. It shows the amount from
month to month. The sales tax shows it from month to month. Yes, both show it
from month to month.

Q. Then does it show the total amount for each month, with a credit in each
month for the amount paid?—A. Yes, it shows the total amount of tax claimed
to be payable, and the total of the tax paid, leaving the balance.

His Lorpsurp: Q. If I understand that right—they have an entry of goods

20 that they sell for $100,000 in that month, and they have a tax on a certain amount—
is that what you mean?—A. Yes.

His LorpsHIP: Q. And then the balance of that $100,000, on which they have
not paid a tax will be represented by your figures>—A. Yes, There are cases, to
answer your question—cases where nothing in the month was paid; and there are
two months what they paid actually exceeded the amount claimed to be payable.

His Lorpsuip: Did you give them credit for that?—A. Yes.

M=r. RoweLL: And the figures you have given us, of both gallonage and
sales taxes, are the balances in respect to both as shown by Exhibit Number 17—
A. Yes.

30 Q. Now then, since you prepared this statement, Exhibit Number 1, has your
firm made a further investigation of the books of the defendant company ?—A. Yes.

His Lorpsuip: What does that mean?

M=z. RoweLL: In connection with this suit—Exhibit No. 1, Mr. Nash states
was prepared in connection with the Customs investigation.

His LorpsaIp: I did not realize that. That was made for the Cuatomb inquiry.

Mzg. RoweLL: The investigation was made for the Customs inquiry.

- His Lorpsuip: Not the Customs Department?
Mgr. RoweLL: No. The Royal Customs Commission investigation.
His Lorpsuip: And now you say since that, you mean since the commission or
40 inquiry, since the audit of the account—
Mg. RoweLL: Since the Commission of inquiry, and since the statements
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were made in preparing for the trial of this action, has your firm made further
investigation of the books of the defendant company?—A. Yes.

Q. Now in connection with the gallonage tax, have you made any change as
the result of the further investigation?—A. Yes.

Q. Will you just explain to His Lordship what change?

His Lorpsaip: Let me understand. Does the statement you put in contain
the changes. Is that a correct statement?

MER. RoweLL: Exhibit Number 1 agrees with the Information.

His LorpsHir: You are not giving the claim?

MER. RoweLL: No, slightly less—there are certain credits. 10

MR. TrLLEY: Again, this is not an investigation you made?—A. It was under
my direction.

Mgr. TiLLEY: In the way you described, you sent people from Toronto to
London?—A. Yes.

Mr. RoweLL: What change, if any, has been made in connection with the
amount for gallonage?—A. The amount for gallonage on the statement you now
have which is the result of subsequent investigation, is $258,638.31.

His Lorpsuir: Instead of $272,240.59?

Mzr. RowerL: What is the explanation of that change?—A. When the
inquiry was made for the purposes of the Royal Commission, the time that was<20
permitted for the making of the investigation was not sufficient to arrive with
absolute accuracy at the amount claimed to be owing, and I may say that it was not
contemplated that the statement that we were preparing for the Royal Commission
should necessarily be absolutely accurate; it was dealing rather more with the prin-
ciples generally than to arrive at the exact amount—although an attempt was made
to get as close as possible. Now, after going over the books, changes have been
made in respect of beer returned which were not treated as deductable in the first
statement, and are now treated as deductable—that is, beer returned reduces the
number of net gallons sold and therefore reduces the tax.

Q. Is that the explanation of the difference between the two statements?— 30
A. That is the explanation of the difference between the two statements.

Q. Then have you also made a revised statement in connection with the sales
tax?—A. Before I answer that question, may I also give another reason for the differ-
ence in the gallonage tax, and that is that certain payments which have been made
since the session of the Royal Commission have now been deducted from this sub-
sequent statement.

Q. Then what do you say with reference to the sales tax? Have you made a
further investigation as to the sales tax, and have you prepared a revised statement?—
A. Yes.

Q. What is the rcsult of that?—A. The revised amount of sales taxes claimed 40
is $159,172.51.
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Q. Now that is, the sales tax appears to be more, while the gallonage tax is Ei:héhfm
less, but the total of the two is?—A. $417,810.82. Court
of Canada

Q. As compared with?—A. As against $421,400.66 in the prior statement.
Q. What is the explanation of the differences in the sales tax statement?— Plv“l‘(;‘:;fg;
A. Firstly, the sales tax is increased in those cases where the gallonage taxes is —

No. 3
decreased, for the reason that the sales taxes are computable upon the sales less the Al >
gallonage tax. E.bﬁ.tsh

His LorpsHip: Say that again?—A. The sales tax is increased in those cases %dx:y‘“;nﬁggg

where the gallonage tax is decreased for the reason that the sales tax is calculated (continued)
10 upon the sales less the gallonage tax; that is, the Department says that the sales tax

is not calculable upon the gross sales after deducting the gallonage tax paid to the

department, so that there is no tax on tax. So that every time you change the

amount of gallonage tax, you automatically change the amount of sales tax.

His Lorpsuir: Let me understand that. Supposing you had 100 gallons, you
would get your sales tax on those 100 gallons, and you deduct that?—A. You get
your gallonage tax first, and then you say the 100 gallons produced so much.

Q. Say $25—that leaves you $75, and your sales tax would be calculated on
the $75?—A. Yes. That is how the Department says the tax should be applied.

His LorpsaIr: You do not take the same total?—A. The gallonage is

20 applied on quantity, and the sales tax is on dollars. You cannot speak of the same
total, because one is in quantity and one is in dollars.

His Lorpsuip: When you get your total, you deduct the amount of gallonage
in figures?—A. Yes

Mg. RoweLL: Are there -any other reasons for the change in the amount?—
A. Yes. The same reasons that affects the sales tax are referred to as affecting
the gallonage tax, that is beer returned. Certain credits for beer returned together
with packages have been allowed. I am using the expression as being treated by
the Department as being allowed. Then there is also the question of freight in the
original claim that was made up for the Royal Commission—the items shown in

30 the books as freight paid upon shipments out of the brewery were allowed as deduct-
‘able, treated as deductable without enquiring at that time closely into the circum-
stances. Since the second inquiry the amount actually paid by the company to
freight companies, or transportation companies, has been allowed and that only, as
under the rulings of the department that is all that may be allowed.

His Lorpsuip: Is that freight for home consumption as well>—A. We even
allowed the freight—in all cases we have allowed the total freight paid. We have
not considered where the goods were going. We merely considered what the com-
pany paid. It 'is what the Department said we will allow. They cannot allow
something that has not been paid.

40 His LorpsHIP: Are you treating the freight on account of export, or do you




In the
Exchequer
Court
of Canada

Plaintifi’s
Evidence
No. 3

Albert

E. Nash
Examination
May 7, 1928
(conlinued )

12

have deducted all freight—all freight paid independently to transportation com-
panies.

Mzg. RowerL: This revised statement I will put in as Exhibit Number 2.

His Lorpsuir: That will be the same statement, but revised.

Mg. RoweLL: It is the same as Exhibit Number 1, but revised and gives other
particulars. '

MR. TiLLEY: I need not be objecting all the time—but I make objection to it.

Me. RoweLL: Does that set forth the amount of gallonage and sales tax,
as your firm has now ascertained it, from this further investigation of the books?

Mgr. TiLLeY: My learned friend is putting a statement into the action that the 10
witness has not yet acceded to at all. The witness has not said—he said that is what
the government claim, and I gathered from the expression he used that he got instruc-
tions—he does not say that is what is due.

Mr. RoweLL: Tell me what you say that statement JExhibit Number 2
shows—Afirst with respect to the gallonage tax?—A. I think I can treat both. The
statement sets out what we have computed as the claim of the government for sales
and gallonage taxes, under the existing Regulations.

Q. My learned friend has suggested that you have not said what you believe
to be the correct amount?

MRg. TiLLeEY: Surely that is not admissible. This witness has not made any 20
examination that entitles him to express an opinion at all, is my submission. '

His Lorpsuip: That goes subject to your objection. He gives instructions for
the examination of the books and says what he wants—he say$ I want this and I
want that—and they go to the company’s office and examine the books, and they
give him this information. That is what we have. It is the only thing we could
have—and the information is got in the enemy’s camp.

Mg. RoweLL: Can you say whether in your view as an auditor with the
knowledge of the sales tax and regulations that correctly sets forth the government’s
claim?

His Lorpsuip: That is his opinion. 30

Mg. TiLLEY: And your Lordship is admitting it. I think your Lordship
is here to try that question.

Mg. RowerL: It is Mr. Nash’s view as computed under the gallonage and
sales tax.

His LorpsHip: Any accountant in the land would say get me this information.

I am not making the calculation, although I am going to make the finding.—A. If
I may put my answer in this way, I believe it to be a correct computation of the tax
claimed under the existing regulations.

His LorpsuiP: May I ask you this. Are you in a position to say that it pre-
sents an accurate statement, which according to you the defendant should have paid 40

. in taxes, from the information that you got from their own books—is that what
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you mean?—A. The only thing I do not want to say, I am not in a position to say Eic’;ézze .
whether this tax is payable or not,—that is a matter for the court to decide,—but I Court
say if the tax is payable, then that is a correct computation of the amount so payable. (.)f (.}a_Mda

Q. What is it based on?—A. It is based first, on the records of the company; g‘v*‘,glg;};’,;
and secondly, upon the Regulations of the Department—the regulations and rulings No 3
I should say. —

Alt
His Lorpsuip: I have not seen those statements Do they show the total E. fﬂfsh

sales? Caminatn
Mg. RowEgLL: Yes. (conlinued)
10 Tae WirNess: Look at the second page of the statement.
His Lorpsurp: Perhaps Mr. Tilley will bring it out. I will leave it to you—
if you do not bring it out, I will bring it out afterwards.
Mgz, TiLiey: I ask to be allowed to cross-examine subject to my objections.
His LorpsHIP: Yes.
Cross-examined by Mr. Tilley, K.C. gbﬁtsh
TOS8~

Q. Let us deal with the last statement you made. This statement you say you examination
believe to be correct, and shows the amount payable, provided the tax on the goods May 7, 1928
included in your statement is payable—you make that proviso?—A. Yes. '

Q. Provided there is a tax payable?—A. Yes.

20 Q. You say assuming there is a tax payable then these figures are based on two
things, the records of the company ; and secondly, the rulings and regulations of the
department?—A. Yes.

His LorpsaIp: I do not know whether he really means that.

Mg. TiLLEY: Mr. Nash always means exactly what he says.

Q. What do you mean by a ruling,—something you have been told to do by the
department, I suppose?—A. Yes, and—

Q. I want that first?

Mgz. RoweLL: He is entitled to finish his answer.

MRg. TiLLEY: Are you including the instructions given to you as to how you

30 should make up the statement—rulings?

A. I am including them but not confining it to that.

Q. But you used the expression, regulations and rulings—and I assume rulings
is a broad word, including instructions given to you from time to time about the
preparation of the various statements?—A. I want to answer you fully.

Q. I would like you to answer me that first?—A. I do not at the moment
recollect any ruling given to me that has not been placed upon some record. Idonot
recollect one. '

Q. Do you mean a letter?—A. A letter.

Q. I am including among the rulings instructions to you?—A. No, I had no

40 instructions outside of rulings dealing with a specific point. '
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Q. When I say rulings include instructions, I do not mean that you had instruc-
tions outside of rulings?—A. I did not have any instructions as to how to make up
the claim, except to follow the rulings of the department?

Q. You mean that were made without reference to the statement itself?—A.
Without reference to the statement itself—so I think with particular reference to
the Carling Export Brewing & Malting Co. brewery?

Q. What do you mean with reference to the Carling brewery?—A. We did
discuss with the department certain points in the making up of the claim.

Q. That is what I mean. So that the rulings you referred to include specifie
instructions with regard to the Carling claim?—A. In respect of one or two par-10
ticular points.

Q. We will come to the items—but it includes that®—A. Yes.

Q. And the one or two points that you now carry in mind possibly might
include the price at which you were to say the sale took place?—A. Quite right.

Q. That is one of the things. That is to say, when you are making up this
claim, you and the accountant went to the department and took their instructions
as to the price at which the goods were to be treated as being sold by the Carling
Company?—A. Yes.

His Lorpsuip: What do you mean by that?

MR. TiLLEY: I will get him to say. 20

Q. You were in difficulty as to whether you would put the price we will say
at $1.75, or 82.75 or $3.50, or $2.25?—A. No, I do not think I was. I was not in
any particular difficulty.

Q. At any rate you treated it as a matter for the department to tell?—A. I
treated it as a matter for discussion with the department before I completed the claim.

Q. And you received instructions from them?—A. Yes. :

Q. And you followed their instructions?>—A. Yes.

Q. What were the instructions>—A. That the price that was shown in the
books, $1.75 in respect to some of the sales was not the full price of the beer for tax
computation. 30

Q. So that we start with this, that the price in the books as showing the price
which the goods were sold at should be disregarded?—A. The price at which they
were invoiced.

Q. The price shown by the books at which they were sold>—A. Yes.

Q. Is that right?>—A. Yes.

Q. The price that according to the books was the sale price?—A. It is not
easy to answer that question without a qualification, because there were sections in
the period covered in which the treatment was different.

Q. For my purposes that is with respect to some of the goods at any rate, the

price at which they were shown as having been sold in the books was disregarded ?— 40
A. Oh no, no.
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Q. You did not use that price?>—A. Yes, for the period where they did appear In the

Ezchequer
to be sold at that price, we did use that price. Court
Q. And when they were not sold according to the books, nevertheless you (')f (.szda
used the price although it was not the proper price?—A. I cannot answer that. Elvai‘;:,‘lg;s
In the period in which the price, taking $1.75 as an example appeared as the only No.3
price, or the only proceeds of the sale, then $1.75 is charged, and the 31.75 is taxed. Albert
In the period were where the additional proceeds than $1.75 were received, then the E. Nash
additional proceeds are treated as taxable. g;;’;f{nation
Q. The books in the latter case—the books show the price that the company ?ﬁ;‘,{t;;u},?ﬁs

10 realized for the goods it sold, that is the price you used—the price that the company
realized for the goods it sold, is the price you used?—A. By the price the company
realized, you mean the money that was received?

Q. I am not talking about money received?—A. What do you mean by the
price realized?

Q. That when the transaction was through and concluded they had some net
returns for the goods they sold, is that the price you used?—A. No, not net returns,
but gross returns.

His LorpsHIP: But was not that the price you took, the price shown in the
books?—A. No, not in all cases.

Hi1s LorpsHIip: Where did you get your information?

Mg. TiLLeY: From the department.

Q. We will come back to that when we are in a position to straighten it out
more definitely. In the first place may I start with this, that the company made its
returns periodically, all taxes payable according to the company’s contention in
respect of sales?™ —A. Yes.

Q. And was that put in a form to the government?—A. Yes, on the regular
monthly form.

Q. Have you those forms here?

Hi1s LorpsHIP: Does that cover 1924, 1925 and 19267

Mgr. RowEeLL: These are the returns made to the government of gallonage and
sales tax.

His Lorpsuip: During 1924, 1925 and 1926?

Mg. RoweLL: Commencing on the 30th April, 1924—covering the entire period.
I see these go beyond— )

Mgr. TiLLEY: Are these the returns you are referring to?—A. I do not
recognize these particularly.

Q. Please do not commence drawing fine distinctions between documents
you have seen. You would not recognize the company’s papers here if I produced
them.—A. I certainly can say that.

Q. They come from Mr. Rowell>—A. I do not doubt they are from the com-
pany to the department.
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Mgr. TiLEY: You will admit that?

Mgr. RoweLL: Yes, I will admit that. I produced them.

His LorpsHip: You produced them for his inspection.

MR. TiLLey: I will put them in.

His Lorpsuip: Mark them now for identification.

Mgr. RoweLL: My learned friend may put them in as part of his case.

Mgr. TiLLeY: I will put them in now, as Exhibit “A.”

His LorpsHaip: I will have them marked as Exhibit “A.”

His LorpsHIP: Would these be the returns covering the period in question?

MR. TiLLey: I do not know what your Lordship’s ruling is. If I refer to any 10
documents that show the differences in this evidence, I do not know that I am putting
them in. '

His Lorpsuip: I may mark them for the purpose of identification. If the
witness speaks to them, they will have to be marked; and when you come to your
case you may put them in.

Mgr.: TiLLeY: I do not understand that.

His Lorpsaip: We have done that in every case. Would you rather that I
should not mark them. I am not anxious to mark them. It is to understand what
the witness is going to speak to.

Mkr. TiLLey: You will speak to this exhibit “A”—and I suppose you will 20
tell me that these statements showing certain amounts payable for sales tax being
received, were followed up by payments to the government, as shown by the receipts
and by your own statements, because you have given credit?—A. Yes.

Q. You have given credit for these sums?—A. Our statement shows the
amount.

Q. Will you tell me whether I have them all for the period we are concerned
with, or if there are any statements afterwards?>—A. I don’t think there are any
statements but these, except late in 1927 when the company paid certain additional
taxes for the period we are now reviewing.

Q. Some correction?—A. Yes. By Exhibit No. 2 they paid £4,655.56 for30
sales tax; and, $2,023.90 for gallonage taxes. They paid those in respect of the
periods now under review.

Q. Your statement on the first page of it, shows less additional amounts paid
July, 1927,—that means in respect of-—?—A. No, that is the date of payment,
July.

Q. July, 1927, $969.52 was paid in respect of some prior period.—A. Yes.

His Lorpsair: I understand it would be with respect to the period mentioned
above?

MRgr. TiLLEY: Some part of it.

Q. And the same remark applies to all of these, and the same to October?—40
A. Yes.
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Q. And you will find those for me?—A. Yes. The statements filed by the ﬁfzz({l’]';e)
company. ( 'vo wrt
Q. And then they can be attached to this. Now those returns are returns that of Canada
are required by the regulations?—A. Yes. flv“l‘&‘:r‘fcf;
Q. And the Act?—A. Yes. No. 3
Q. And just to get an understanding of what we have to deal with here, they Albert

reflect what the company puts forward as sales that are taxable under the Act?— g Nash
A. Yes. I think they state so on their face. o

examination
Q. Now then your statement on the other hand brings up terms that the ?f;",ﬂg;uigﬁg
10 company makes another contention about, that they are not taxable under the Act
being export sales?—A. You must assume that.

Q. You assume that, do you?

His LorpsHIP: Do they state that?

Mg. TiLLeY: These are domestic sales.

His Lorpsuir: The total amount covers everything.

Mgr. TiLLey: The total amount covers everything. I will clear it up.

Q. Now the books I am speaking about, and the books on which you say you
are giving evidence, show that the other sales were export sales?—A. That is a
very difficult question to answer.

Q. But I put it to a man who can answer difficult questions?—A. Certain ot
the books and records at any rate show that persons purchasing the beer from the
company, as having addresses in the United States—that is one part of your question.

Q. I am not saying what effect it may have for the moment—1I want to know
whether you were going into their books to make a division according to their books
of their export business from their domestic business—would you show that these
sales on which you are claiming the tax, or the government is now claiming the tax,
were export sales according to their books.?—A. No, I could not say on the whole.

Q. According to their books?—A. No. '

Q. Do they not keep a separate set of books for export, from domestic?

30 A. A separate set?

Q. Yes—that the books showing the exports are different from the domestic
books?—A. No. _

Q. Do you say that>—A. Yes. I don’t know of a separate set of books show-
ing export.

Q. They only have one set of books taking them as a whole—but let us have
the books then?

Mgr. RoweLL: You have the books.

MgR. TiLLEY: This witness is saying that the statement is made up from the
books,—

Q. I understand you to say that the books do not show that these are export

88135—2
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El&(‘g;m sales>—A. That is a question I cannot answer fully. I de not say that there are
gou1‘td no indications that purchasers of beer have addresses in the United States.
‘.’j _T_w “ Q. I am asking you something more. All the books can do is to indicate that
E‘v"i‘(’l‘et,‘ges these are export sales?—A. There are indications of persons outside of Canada
No.3 appearing as purchasers of beer.
Albert Q. In a normal case you would agree with me at once that they were export
1. Ngsh sales?—A. You must excuse my being reluctant to admit that anything is an ex-
Cross- t sal
examination port sale.
May 7, 1928 MR. TiLLEY: I understand you are reluctant to do that—of course you are.

(continued ) .
His LorpsHip: Take for instance the second page of your statement. Take the 10

first item there,—during the month of April, $41,000. Then in May $100,000—
does not that cover all the sales made by the company as well as the beer that might
have been exported or for domestic use?—A. That is the total sales.

His Lorpsuir. Which cover both? Whatever may have been exported and
whatever may have been domestic?—A. Yes, that shows all sales.

MR. TiLLEY: But in the end you take off all the sales for which they made
payments?—A. Yes.

Q. So I am taking the ones shown there as constituting the claim. No, donot
keep coming back. You say your are in difficulty about answering a question
that is based on whether or not the books indicate that those were export sales. 120
am no} saying whether it is true or false, but they indicate that—and you say that
you are embarrassed about that?—A. I cannot answer that they were export
sales. I say they do indicate that they were sold to persons with addresses in the
Carling Company’s books outside of Canada.

His Lorpsuir: Was the total amount of the sales taxable under that state-
ment Exhibit Number 2. Was any allowance made for the anything sold outside
of Canada?—A. No. .

His Lorpsuip. It was treated as all sold in Canada?—A. I won’t say that.

Mg. TiuLey: Q. That is what T am getting at. You are treating these as all sales
made in Canada, in this statement>—A. No, I cannot say that. I am treat-30
ing them all as taxable sales.

Q. Is not that playing on words. You know that the tax only applies on
goods sold for domestic consumption?

Mk. RoweLL: It is a question of law.

Mg. TiLLey: I don’t know that it is a question of law. He has made up the
statement. On what have you made it up—Have you made it up on the view that
these sales in the statement are sales for domestic consumption, or that they are sales
both for domestic consumption and for export >—A. I have made it upon the
basis that they are taxable sales. I cannot say whether they were sales for domes-
tic consumption—whether they were domestic consumption or otherwise. 40
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Q. You have found all the beer that was sold by the Carling Company in this In the

period, and you have brought it into that statement?—A. Yes. Excc*%qr?er
Q. And you have treated it as all being taxable?—A. Yes. of Canada
Q. And even if it was sold for export, it would be still taxable on that view?— gl‘fl’é‘;f:
A. Tt is all treated as being taxable No. 3
Q. Are you putting that forward as your opinion?—A. No. I have no opinion —
in the matter. I do not hold any opinion in the matter at all. i’%“’%ﬁsh

Q. Then the statement does not at all reflect that in your opinion after going g";;fi}mion
through the books that amount is payable by the defendant?>—A. I said that at the May 7, 1928
10 beginning. I said that if the sales are taxable it is a correct computation of the tax (eoutinuied)
payable.
His Lorpsuip: It is a record of all the sales of the company.
Mgr. TiLLEY: Let us take a particular month. Let us take the month of April
and see how it is worked out—April, 1924—look at that,—is that the first month?—
A. That is the first month.
His Lorpsuip: You are now taking the case from the returns made by the
defendants themselves?
Mg. TiLLEY: Yes.
Q. Will you tell me what the total sales were according to you?—A. $41,296.30.
20 Q. Is not that the same as the return?—A. Yes.

Q. That is not a very good illustration because we are not concerned with fifty
cents among sporting people like breweries—A. Both in April and May, they
overpaid the sales tax.

Q. Take one down further—take the one for May?—A. Here is June, 1924,
the sales—the total sales were, $161,589.54—that is the total of the 9 and the 23
per cent beer.

His Lorpsuip: What do you mean?—A. That is the description the com-
pany uses in respect of their beer—9 and 23 per cent.

His Lorpsurp: He has 9 per cent on the first line, and 2% per cent on the second

30 line.

Mr. TiLEy: According to the books of the company, which are the things
on which you are basing you evidence, the beer was all of that strength?—A. There
is only one book that records the strength, and that is the government mash book.

Q. You say that'is the description. It is more than a description of the beers
It is a description of the beer according to its strength?—A. Yes.

His LorpsHIP: It is the brand?—A. It is the strength. So we get $161,589.54.

Q. As a total in the month?>—A. Yes. The return says the total taxable
sales, $1,149.29. They paid on $1,149.29.

Q. There might be some stronger beer sent to other provinces that would not

40 answer to two and a half, that was sold in Canada?—A. No. This would likely
include some strong beer sold to the government dispensaries.
88135—24



In the
Exchequer
Court
of Canada

Plaintiff’s
Evidence

No. 3
Albert
E. Nash
Cross-
examination
May 7, 1928
(continued )

20

Q. That means this that you have not made any examination of their books
to ascertain whether the goods were exported or not exported. You have not done
that in point of fact?—A. There is no examination of the books I could make as
to whether they were actually exported or not exported. The books would only
show what they record—and I have made an examination of the books to see if they
were recorded as exported.

Q. Were they recorded as exported?—A. They were recorded to have been
sold to a person with a United States address.

Q. All of them?—A. I would like to verify it. That was in June, 1924. 1
think I am right in stating all of them, in 1924. 10

Q. So that if the books were the sole guide, you would treat them as exported
goods,—if the books were the sole guide? —A. I cannot say I would. I would not
say I would.

Q. Have you got to be so suspicious since you have been acting for the govern-
ment, that you suspect everybody?—A. No, I have to be satisfied.

Q. I am not asking you whether that is absolute proof. I am asking you

‘whether on such a showing that the books would give, you would put them in the

list of exported if you were dividing the export sales from the domestic sales?—A.

It is impossible to put myself in that position. I know from being in touch with
sales tax matters for so long it is impossible for me to assume it is on one side—I 20
would not be satisfied that they were exported, merely because the books say they
were exported. I do not want to doubt it, but I could not accept it without further
enquiry.

Q. Outside of the books?>—A. Wherever I could get it.

Q. Outside of the books? —A. Yes.

Q. Will you answer my question—according to the books. What would you
say about it if you had no outside opinion?>—A. The books show the goods to be
sold to a person with an address outside of Canada. '

Q. And the books show if the sales were made to New Brunswick or whatever
the province was. If the sales were to the provinces the books show it?—A. Yes.30

Q. That is to say, the books show whether the sales are in Ontario, or- New
Brunswick, or Quebec, or the United States?—A. Well let us say to persons which

‘the books show to have addresses in those places.

His LorpsHip: Ask him whether the discrepancy of the difference between
the amount of his return of sales for June, and the amount of the returns made by
the company, would be explained so far as it went by the entry, that it was sold: to
some American citizen?

MRr. TiLLey: That would be so?>—A. Yes, I think I can go further. I can
say this that the difference reflects the sale of the so-called 9 per cent beer to every-
body but the Ontario government dispensaries. 40



21

His LorpsHir: Except to what?—A. Except to the government dispensary
sales of strong beer were reported and paid upon.

His Lorpsuip: It would be explained by the entries in the books of the company
that the difference was sold outside of those. Will you go as far as to say the

United States. What will you say to that?>—A. They were certainly sold to per-

sons in the books who had United States addresses.

His Lorpsurp: That is what you mean?—A. Yes.

Mg. TiLLey: I am not sure I am quite understanding you. Sales made for
instance in New Brunswick, or to persons with New Brunswick addresses—do not

10 let us quarrel about that. If you found a New Brunswick address, you would at
once say that it was a New Brunswick sale—that is what you would say?—A. I
would accept what the books say, that it was a New Brunswick address.

Q. Let me ask you this. The sale to New Brunswick—or for instance to
Quebec—to persons in those provinces were paid on>—A. They were paid on.

Q. And what we can take it to be as appearing from the books is this, that
they paid on all the beer which according to the books was sold to ‘persons who
according to the books were in Canada. We will start with that; and what they
did not pay on were sales to persons whose addresses were in the United States?—A. I
cannot say that.

20 Q. Why not?>—A. Because in certain cases the strong beer that was not sold
to the Ontario Government dispensaries, or Quebec or New Brunswick, appear in
the books as sold to addresses in Canada in certain cases.

Q. What cases—give me any case’—A. There is the case of P. C. Crooks,
care of the Genuine Dollar Taxi Co., in Toronto.

Q. How much?—A. Those were sales from the 24th May, 1924, to the 9th
August, 1924, and were approximately $10,000.

Q. Of what?—A. Strong beer. Now in that casc the invoices were made out
to Canadian addresses. P. C. Crooks, Chippewa; P. (. Crooks, Port Credit: H. J.
Jones, care of P. V. Crooks, Port Colborne—and there is one H. J. Jones, Buffalo,

30 care of P. C. Crooks, Chippewa.

Q. Have you copies here?—A. We have not any of the books of the company
here.

Q. I want to have what you are going to refer to usin that book?>—A.—H. P.
Crooks and H. Carrick, Port Colborne. Do you want me to go through the list?

Q. Give me the names of those with Canadian addresses?—A. There is
another class of Canadian addresses. In that case there is no mention of any place
outside of Canada.

Q. Do you find no mention of it?—A. I went through one case. H. J. Jones,
Buffalo, care of P. C. Crooks, Chippewa that is one of these invoices. The other

40 five indicate only Canadian addresses.
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In the Q. The indication is P. C. Crooks, Chippewa, or P. C. Crooks, Port Credit?—

Exch
%of)%” A. Yes, and the charge in the books is made to P. C. Crooks, Toronto, Ontario.

of Canada Q. Do you say you saw the shipping bills for those, I am told that the shipping

gf;‘iic’[‘gg;s bills were not for any Canadian?—A. I was not excluding the shipping bills,
No. 3 Q. Did you see them?—A. I will find out whether we have them.

Albort . Nash Q. Where would you get them, from us?—A. We got the bills of lading a few
er' . N8, .

Cross- days ago. I would like to refer to, if I may, to my assistant.
eﬁ‘;’;‘;“{ggg Q. Who is your assistant?>—A. Mr. Troop.
(continued ) Q. He works with you?—A. Yes.

Q. Well now, tell me, did the company pay the tax on those goods?

His LorpsHir: Be specific.

MRr. TiLLEY: On all of Crooks?—A. I don’t think so.

Q. Well, check it up?—A. It will take some time.

Mg. TiLey: I know—call Mr. Troop.

Q. Will you not see whether I am right in saying that all the goods sold that
month, that payment was made on them?—A. These goods to Crooks, from May
24th to August—

Q. From May to August, did we pay the tax on everything?—A. From May
to August, no. We will deal with June, and we find a difference of $160,000. You
will remember we referred to the June account.

His LorpsHir: There was a difference.

. A. The gross sales were $161,000, and they paid on $1,149. Now take July,
we have $140,000 of sales, and they paid on $13,000.

Q. That is 1924?—A. Those are the gross sales.

Q. Let us have August?—A. In August they paid on $870, and the gross
sales were $127,000.

Q. Will you look up and see whether Crooks were paid?—A. Yes.

Q. We have now Crooks. Any others?>—A. That is one class.

Q. Why do you call it a class>—A. It is a class because in respect of those

sales. There is no mention except in one instance of any address outside of Canada. 30

Now there is another class where the account is in the-name of Canadian addres-
ses, but the invoice shows the name and address in some cases of a person with a
United States address. I will give you an example of that. Take the account in
the name of Disburg, Belle River, Ontario—that is an account in the ledger. That
on the face of it is a Canadian address—sales in May, June and July, 1924—

Q. The amount roughly?—A. $85,000. The goods were invoiced to C. B.
Grandi, care of A. Disburg, Belle River, for Grandi. ~ Miss B. Strong, Belle
River. I am told she is a local customs officer—I do not think there is any local
significance. That is another class. I will give you another instance of that. Take

the case of O. Paquette, in the books, Ford City. The sales from September, 1924, 40
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to June 1925, were about $30,000. The invoice is made to C. B. Grandi, Detroit, Eé’;’ :Sicr
Michigan, F. Paquette, Ford City, Ontario. Court
Q. How much?—A. $30,000. That is the second class—I have given you of Canada
two instances. Then there is a third class where the books show in this particular {:‘\f’lﬁ‘fr“ﬁ’
case a United States address—and this is why I have been hesitating to answer your
question as to whether the records all show United States addresses should be
accepted by me. albort
Q. I am asking you to say what the books show. I am not asking you to pass g;’;si'nm on
judgment on anything. I am relying on His Lordship to do that. Now, with that May 7, 1928
10 explanation what do you say?—A. I want to be clear about my difficulty. In (comtinted)
this case the following address is a United States address—Mr. Hopt, New York.
Sales from the 9th September, 1924, to the Ist April, 1925. The goods were invoiced
to Hopt in some cases—just Hopt—Hopt, New York—in other cases, Hopt, New
York. In respect of those there were no settlements in the account, no cash credits
if T may use that term. The sales or sales charged were offset by certain credits
which came from another account. '
Q. Name it?—A. Called the export insurance account—and one item was
charged through the private ledger, and another to the LaSalle account marked Car
~«T " Number 13492, diverted. In respect of that there was some doubt as to what
90 those transactions and entries meant; and we had to rely upon the statements of the
company’s officials as to how the sale was effected, and why it was so stated on the
documents.
Q. And the information you got would confirm it that it was?—A. No, it
would not.
Q. Did you see them yourself>—A. No. I cannot speak of first hand knowl-
edge, but from conversation with the officials,— but I have given you examples.
Q. Did you give the amount of the first>—A. The amount was $19,075. Do
you want more instances?

No. 3

Q. Yes, anything you can find from the books that makes it questionable in
30 your mind, as to whether the goods went to the United States.—A. I could give
instances for some hours.

Q. How do you mean instances?—A. Similar to what I have given you. I
have given you three classes, with one or two instances of each.

Q. Of the three classes, describing the classes generally —how are they
divided?7—
A. The first class shows goods sold to persons with Canadian addresses, without
indication on the books themselves of United States addresses.

The second class shows goods sold to persons with Canadian addresses, with
reference to the fact that they are for some person with a United States address, care

40 of somebody with a Canadian address.
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And the third class shows goods sold to persons with United States addresses,
but were no settlements—and we had to rely upon the officials of the company.

Q. What do you mean by no settlements?—A. I mean no cash settlements.

Q. They were transfer settlements?—A. Yes.

Q. But no cash payments by the consignee indicated in the books, is that what
you mean?—A. Yes.

Q. Have you exhausted such eriticism as you think ought to be made, speaking
generally, so that you could divide it into classes before you accede to the proposition
that the books show that the goods on which the sales tax and gallonage tax was not
paid, according to your statement, were goods exported to the United States, so far as 10
the books show?—A. No, I cannot accede to that statement.

Q. Have you any other general criticism to make?—A. I think that these
cover it generally. The books show merely sales to persons with a United States
address. They do not show any more than that, the books themselves.

Q. Well, did you check ilp the B.13s held by the government to ascertain
whether any of these shipments of beer were not exported?—A. We checked up the
B.13s of the government.

Q. Youdid?—A. Yes.

Q. When did you check thém up?—A. Within the first few days.

Q. How long did it take you?—A. I do not think we are pearly finished. 20

His Lorpsuip: What are B.13s?—A. That is the government number for a form.

Q. For exporting goods?—A. IExporting goods.

Q. Wet and dry?—A. Yes, all goods.

Q. Now, make it clear. The practice is as you found it for a person shipping
goods to the United States, that is exporting goods, to make out several copies of a
form supplied by the government?—A. It is a form—if not supplied by the gov-
ernment, in the same form.

Q. Approved by the government, an approved form?—A. In the approved
form.

Q. And on one time there was a certificate, and at a later date an affidavit 30
attached to the form—do you remember that?>—A. Yes.

Q. Then one of the copies ought to be sent to Ottawa?—A. Yes, under the
regulations, it has to be sent to Ottawa. ,

Q. Then another form is handed to the consignor, kept by him—stamped by
him?

His Lorspuir: Another copy?—2A. I do not know that that is imperative.

Q. It is convenient?—A. It is frequently needed. It has been needed in
many cases, but I do not think it is compulsory.

Q. You do not think it is compulsory to return that to the consignor, but that
it is frequently done?—A. Yes. 40

Q. And are copies kept at the port of export?—A. At the port.
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Q. Where did you make your investigation?—A. We got the B.13s from In the

Ottawa. E%ﬁff’r’f”
Q. When did you get them?—A. I would say a month or five weeks ago— o Canada

perhaps not more than a month—not quite a month. {:lv‘l‘é‘(f;g’es
Q. And are you checking them now, or have you checked them?—A. We No 3

started to check them a week or ten days ago. —
Q. And are you through?—A. No. ﬁlbfffbh
Q. May we put it this way, that you have obtained from the government the &ﬂﬁf{mtion
B.13s sent to Ottawa in the ordinary course of business; and you have examined May 7, 1928
10 them, and find that as to a great quantity of the goods on which you are now claim- (continied)
ing sales tax, that according to those documents the goods were exported?—A. Well,
I can say that according to the B.13s the goods are shown to be exported. I cannot
say that they were those goods, because the B.13s you cannot match them up. You
cannot match the B.13s up with the sales. There is a sale to one of these persons
I have referred to—
Q. Let me put it to you broadly. Have you checked up to see how much beer
was exported according to the B.13s during the period for which your statement
is made up?—A. Yes.
Q. Exported to the United States?—A. We have added up the B.13s and
920 arrived at the value of the beer as stated on the face of them.
Q. I thought you had not finished yet>—A. That is adding up the total. That
is an adding machine check. We have not finished comparison or matching them
up with the sales. .
His Lorpsurr: But you have the B.13s representing an amount of so much and
you are verifying this amount, is that what you mean?—A. We have the B.13s
for so much in dollars and cents. Now what we are doing, we are taking the B.13s
and are trying to match them up with the sales made.
Q. What is the total you have matched?
His Lorpsuip: Have you got it>—A. I think I have that. The total of the
30B.13s being the total of the value stated on the face of them?
His Lorpsuip: Yes?—A. $3,605,892.14. 1 will give the round figures.
His Lorpsaip: How much have you investigated now?—A. I would not think
ten per cent; not ten per cent—that is, to match up the B.13s with the sales. We
have not done ten per cent of them.
Q. I would like to know first. You say that you have got a total in your
period of $3,605,893 worth of beer exported—I want to know—
His Lorpsurr: You are asking two or three questions in that one question.
I want to know first—answer that first question, would that be the amount repre-
sented by the sales in that period?—A. It is the amount represented by the amount
40 stated on the face of the B.13s in that period.
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Mg. TiLLEY: Please be fair. All you have, from which you are speaking is
documentary evidence?—A. The B.13s.

Q. Please do not throw doubt on those—according to the documents on file
with the government, $3,605,892 of the beer covered by your statement, Exhibit
Number 1, went to the United States? —A. I can’t say that.

Q. According to the documents?—A. I can’t say that.

His Lorpsuip: Listen to the question?—A. I cannot say that the B.13s
that are in Ottawa represent the sales that we have in our statement.

Q. Why?—A. Because I don’t know.

Mg. TiLLEy: Well, the sales by that company within that time?—A. I do10
not know that they represent sales at all. _

Q. You are speaking from documents?—A. I have answered your question
by saying that the total of the value on the face of the B.13s is $3,605,892—the court
must draw the conclusion whether that is a sale or whether it is not a sale.

Q. Things are quite clearly established one way, but not in another. You
have gone to our books—you have had them thrown open to you?—A. Everything.

Q. Has any been held back?—A. I do not know of any.

Q. This company began business in April, 1924?—A. Yes.

Q. So that the beer that went across is not the beer made before this?—
A. No. 20

Q. Your statement starts with its business in 1924?—A. Yes.

Q. And you include in that statement every bit of beer they sold, and wherever
they sold it? _

His Lorpsuir: According to their books?>—A. Yes. More than according to
their books. According to the books and other records that we built it up from.

MR. TiLLEY: What do you mean by that?>—A. A bank account in Windsor
that was dealing with Carling beer.

Q. I don’t know—I wish you would be clear?>—A. I am trying to be clear.
But I cannot stay with the question as you put it to me.

Q. Which question?—A. Whether the B.13s represent sales. 30

His LorpsHip: Can you tell me what is the total amount of the sales you
have gathered from their books?—A. From the books, $3,451,520.77—that is from
the company’s books.

Me. TiLLEY: In the first place you have in your statement put the sales at
higher prices than the books show,—have you not?—A. Than the actual books
show, yes.

Q. That is why there may be some difference in the figures?—A. But if I
may say, what figures do you refer to now?

Q. I will come to that>—A. I must ask you the figures you mean? I will
answer you fully. 40

Q. I will come to them. Do you suggest that the records of the company as
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to beer manufactured and sold from 1924 down to the end of your statement period,
that all such beer is not included in your statement?—A. I cannot say all such
beer. I say all such prices.

Q. I am not asking you about prices. Does your statement that you have
there show all the beer that they manufactured — and we will come to the price in a
moment?—A. Let us say that they sold. Manufactured is another term—apart
from that.

Q. Apart from what they have on hand at your statement period, it represents
all they made?—A. Yes—all recorded.

10 Q. Am I to say what they made? A. Iam tosay what they have recorded to
have made. You cannot put words into my mouth. They certainly have recorded it.

Q. When you made your investigation, did you make any check to ascertain
whether they were accounting, never mind the price,—whether they were accounting
for in some form or other in their books for all the beer they made, subject to any that
may be on hand; or did you not make any test at all to see if they were not accounting
for it at all’—A. We tested the sales against the production in the earlier investi-
gation any way.

Q. And were you satisfied that they were showing the disposition of all the beer
they manufactured?—A. I did not doubt that.

20 Q. Let us start with that first. I am assuming now that they have accounted
for all the beer they made—never mind the price for the moment. Is all of that beer
included in your statement or is there other beer that was on their books, and dis-
posed of by the books, and not in your statement?>—A. No, if you confine it to beer.
I think that all the beer that they manufactured, subject to any matter of stock in
hand, is shown in this statement.

His Lorpsuip: The statement Number 27—A. Yes. That is quite clear.

Q. As I understand it the breweries do have a certain amount of wastage of
beer?—A. Yes.

Q. And I am instructed that the wastage by the Carling Co. is the least you

30 have met with by any company?—A. It was very low.

Q. So that we may reasonably say that this company has shown you its dis-
position of all the beer manufactured since 19247—A. Yes.

Q. Now will you tell me according to your statement what the total amount of
beer that was sold in the period under review by you was?—A\. In gallons?

Q. Yes, if you can?—A. I cannot tell you.

Q. You cannot tell us that?>—A. No.

Q. Can you tell us in money according to your statement?—A. Yes.

Q. I want the money first>—A. According to the books first,—may I take
that first?

40 Q. I am asking you for your statement, if you say it is more logical to take
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that first?—A. I will take the books first,—according to the books the sales were
$3,451,520.77.

Q. According to the books, the total sales of beer in the period?—A. $3,451,-
520.77. That is the books for nine per cent beer, exclusive of the nine per cent beer
sold to the Ontario Government dispensaries or to Quebec or the Maritimes.

Q. $3,451,520.77—This is 9 per cent beer?—A. This is nine per cent beer.
It excludes the two and one half per beer.

Q. It excludes the 21 per cent beer?—A. Yes and 4.4.

Q. You call that beer, do you?—A. I am generous in my description of it.

Q. It excludes all 21 per cent, all 4.4 per cent, and excludes all beer sold to10
dispensaries?>—A. To dispensaries or Quebec.

Q. First, we have excluded all 2} per cent and all 4.47—A. Yes.

Q. Now we are going to exclude the 9 per cent?—A. Yes.

Q. What 9 per cent beer is not in that figure?—A. Sales to dispensaries,
Quebee, and the maritimes.

Q. And Ontario?—A. The dispensaries are in Ontario.

His Lorpsaip: I thought he said to the contrary. If you turn to the notes?—
A. I might explain it to you.

His LorpsHip: According to me you have made two statements. Let us under-
stand it perfectly?—A. $3,451,520.77 is the total sales according to-the books of 20
the company, excluding the 2} per cent, the 4.4 and the 9 per cent beer sold defi-
nitely to people in Canada.

Mg. TiLLey: To people in Canada?—A. Exclusive of the examples I have
referred to.

Q. When you say definitely in Canada, we know what you mean. It is to
dispensaries or to Quebec?—A. Yes.

Q. We can say legitimate sales in Canada, something of that kind?—A. If
you allow me to use the word legitimate.

Q. So that to put it'in the language in which we might also put it to show what
it includes, it includes only 9 per cent beer in the first place?—A. Yes. 30

Q. And it includes all 9 per cent beer that would be in the realm of doubtful
whether in Ontario, or United States, for our present purposes?—A. Yes.

His Lorpsuip: If it is exclusive of the beer sold to the Ontario dispensaries, to
whom was it sold?

Mgr. TiLLeY: It was sold to the United States. It was a great boon to the
people over there to get this beer. :

Q. Of course we paid the sales tax on the 2} per cent and the 4.4?—A. Yes.
The only difference in the 2} and 4.4 were in minor differences in the treatment
of freight that does not amount to anything.

Q. It is not worth bothering about?—A. No. 40
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Q. It is the 9 per cent beer—and we want to find out whether this $3,451,520.77 In the

Ezxcheq
worth of 9 per cent beer was exported, or not cxported—that is the problem?—A. I(Z‘oiqutbjr
Yes. Unfortunately I have to add something, that is the book figure. (.'f "ﬂm‘ “

Q. I should have said according to the book figure?—A. Yes. g‘;‘iﬁ‘;“ﬁc;

Q. And then I understand you are going to say that you found in that account No 3
certain moneys that were devoted to increase that amount. But I just want to —
. ep s Albert
identify it?—A. Yes. E. Nash

Q. If there is any change in that, it is because the sales price should be at a S;:snfi;mﬁon
higher price?—A. Yes. May 7, 1928

. . (continued )
10 Q. Tt is not because we find more beer to deal with?—A. No.

Q. Just before we pass from that, to illustrate what these things mean in
amount. How much was sold to the Ontario government dispensaries—have you
that?>—A. I could not separate it—but the sales to dispensaries, Quebec, and the
maritimes, were fairly substantial, amounting to some hundreds of thousands of
dollars.

Q. I wish during the adjournment you would find out, if you can, what was
sold to government dispensaries in Ontario under the O.T.A.?—A. We have not
that figzure. We could only get it from the books. We have built up this exclusive
of that.

20 Q. Now then I want to return. You have $3,451,520 of beer to be considered
according to the books, the price in the books?—A. Yes.

Q. And you have already found $3,604,892 worth of beer, which according to
the face of the B. 13s was exported—and that beer would be beer that is included
in your statement. I think that is right?—A. I can say yes, except the last sentence,
I cannot possibly state.

Q. You have no reason to think it is not, because they have accounted for all
they made?—A. Yes.

Q. Now I want to ask you this. Have you compared the prices in the books
with the prices that are on the B.13s, to ascertain whether these two figuresI have just

30 mentioned are on a comparable basis?>—A. We have examined at least a number of
the B. 13s, and I think in no case so far have we found the prices to be different from
the price in the books. That is to say, the $1.75 is mentioned in the books, and
$1.75 is in the B. 13s.

Q. When we are trying to account for beer, that would be the proper way to
deal with it>—A. I cannot say that. I think the Department required that the
amount stated on the face of the B. 13s should be the actual price at which the beer
was sold.

Q. I am not asking you about that. I have got to the point at least I think
I have, and I want to be sure I have it, each step—I have got to the point that I

40 have three and a half millions of dollars of beer that we are concerned with following
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E:c"hé(’;zer —and I have got the B. 13s representing about the same or a little more—?—A. A
Court little more.
of Canada

T = Q. From Ottawa,—showing, I would gather, if the prices are made on the same
Tlaintiff’s basis on the books, as on the B. 13s, that then if the B. 13s are right, I have shown

Evidence
No.3 that I have exported all the beer that is in doubt here. Now I want to know what

Albert you have to say to that?>—A. You certainly show that the value on $100,000 of

E. Nash B. 13s is approximately the same as the amounts charged in the books for the same

g;:r?i-nation period.

*%%1.7,;“}3338 Q. And if the B. 13s mean anything at all, as evidence, there is that much
evidence that the beer was exported?—A. Do you think I should answer that 10
question?

Q. Unless you have a criticism of my statement, to make from your own know-
ledge. Imay be making a false step, and I want to be kept right>—A. I do not want
to give an opinion that the B. 13s means exported.

Q. No, no, perish the thought. But what I do want you to say is, that if the
B. 13s do mean export, that we seem to have exported the beer in question in your
statement?—A. If they mean export, I suppose so.

His LorpsHipP: In other words, if the B. 13s are supposed to show prima facie,
that would explain the difference. That is as far as the B. 13s go. The other
questions as to whether it got there is all incidental. 20

Mgr. TiLLEy: Q. I am speaking to a witness who is an accountant, and I say
from an accounting standpoint if you take our B. 13s that are on file with the
government at Ottawa, they would seem from an accounting standpoint to account
for all the beer?—A. They account for $150,000 more.

Mg. TiLLeY: Then as a matter of fact, the government on my client’s submission
do owe them money. But whether that has so happened, we have accounted for it
in that way from an accounting standpoint. Now, as to the B. 13s we may have
to argue that.

(The court then took a recess from 1 to 2.30 p.m.)

The Court resumed at 2.30 p.m. 30
ALBERT E. NasH: Cross examination resumed by Mr. Tilley, K.C.

Q. There was something that you were to get>—A. No, I told you I could not
get it.

Q. Will you let us have a sample of a B. 13?—A. This is one of the Com-
pany’s copies. (Exhibit “B”.)

Q. It is an actual B. 13 but it is a sample of the rest?>—A. Yes.

Q. And that particular B. 13 is one in which the formreads: “I.......... for
The Carling Export Brewing and Malting Co., Limited, make oath and say’’; and
there were earlier ones which said I do hereby certity? —A. Yes.

Q. And that particular document comes from the government archives at 40
Ottawa?—A. Yes.
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Q. Were these B. 13s transmitted from the department files?—A. Yes. Ea{:hégfm

Q. And these documents are completed at the port of export, and then are Court
returned in bunches I think, or at stated intervals?—A. According to the size of the of Canada
port—sometimes daily. Plaintiff's

Q. By the Collector of Customs at the port, or under his jurisdietion?— No 3
A. Yes. —

Q. To Ottawa?—A. Yes. ?}?bﬁgqh

Q. To the Customs Department at Ottawa? g;:;si'mﬁon

His Lorpsuip: Do you know?—A. I want to be quite clear. Dealing with 1;3731;”3;“}338
10 ports and outports, the outport sends them to the port; and the port sends one copy
to Ottawa.

Q. Windsor would have some outports?—A. Yes.

Q. And the Collector at the outport would not send his direct to Ottawa—he
would send bis to the Collector at the port?—A. Yes.

Q. And then the Collector at the port would transmit them to the Customs
Department at Ottawa?—A. Yes.

Q. And then you have got on this sample report, Number 4163. What is that
taken from?—A. One is the port number, and the other is the outport number. I
think the port number there deals with the report of the vessel.

20 Q. That is Number 4163?—A. This typewritten Number would be the out-
port.

Q. May we refer to the actual figures. First is the export entry, and then the
Number stamped 95294. That I think is the Number at the port—and they number
them when they are sending them to Ottawa?—A. Yes.

Q. And below that you have report Number 4163; and below that again
another number, 17223—if I am right in that?—A. No. 17233.

Q. Those would refer to the Number of the report and the vessel possibly;
and the other would be the outport number?—A. I think so.

Q. And then those are filed as received at Ottawa; and there are huge quanti-

30 ties of them, of course?—A. Yes. They are filed in Ottawa under ports, but not
under companies.

Q. Under what?—A. Under ports.

Q. Consecutively according to this top number from the port?—A. Yes.

Q. And this form of document is used for furniture or any other goods that are
exported?—A. I think that is the regular form.

Q. The regular form of export entry?—A. Yes.

Q. And when you want to get these for the purpose of checking, you would
have to go through each port, at least, the officers would have to go through each port
and get those that were issued by the Carlings?—A. Yes.

40 His Lorpsuip: Have you compared the prices mentioned on this B.13 with the
prices in the books of the defendant?—A. We have in a number of cases.
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His Lorpsuip: Would they be the same?—A. In those cases we compared
them, they were the same.

MR. TiLLey: You have made a sufficient check?—A. We have compared
some hundreds.

Q. When you checked ten per cent, you were checking the ten per cent for
other purposes?—A. We were trying to match up the B.13s.

His Lorpsuip: What do you mean by that?—A. I mean, to compare the B.13s
with the sales in the various books.

Q. The price there would seem to be a sufficient check to warrant the statement
that the books and the B.13s are placed on the same basis >—A. We have not found 10
any differences yet.

Q. You spoke of the amount of beer exported, according to the B.13s as being
even in excess of the beer not accounted for in the sales returns—?

His Lorpsuip: That is what I suggested?—A. Yes.

Q. To Ottawa?—A. Yes.

Q. Would there not enter into that computation some beer returned on account
of quality. I think we had some instances of that, were there not?—A. Spoiled
beer, do you mean?

Q. Yes?—A. Tt might.

Q. That is to say there might be a fluctuation, and an apparent overplus due 20
to beer being sent over and sent back?—A. Yes, that might occur.

Q. Now did you check up from one other standpoint. I suppose that the
beer wholly or in part is sent away in bottles>—A. In bottles and kegs.

Q. I was referring particularly to bottles?>—A. Yes.

Q. Alot of it is bottled beer?—A. Yes; a large part of it.

Q. Did you find in the books entries for the returned empty bottles from the
United States to Canada?—A. We found entries for payment of Customs duty on
bottles returned.

Q. And they would be subject to duty on coming back, the bottles, would be ?
—A. Yes. 30

Q. Now then, can you say to what extent the bottles were returned from
1924, on to a period that would include what we are concerned with here?—A. No.
We did not attempt to check up the quantity.

Q. But there would be considerable?—A. There were a number of entries
representing quite a number of bottles, a quantity of bottles.

Q. T am told that the returned empty bottles passed through the Customs
returning to Canada, would amount to a couple of thousands of dollars in value a
week?—A. I do not think I could answer that. I could refer to my papers. I
could not tell you that offhand.

Q. I am willing you should get it in the way you have got all the rest of the 40
information. You cannot give me an answer?—A. No. We were speaking of
bottles enﬁrely?
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Q. I was, but I might be wrong?—A. It was the kegs that are covered by the In the

customs entries not bottles. Exgﬁmm
Q. Not bottles?—A. No. There were returned bottles in the books, but not of Canada
indicated by the customs entries. Kegs were covered by the customs entries. Plaintiff’s

Evidence
Q. The kegs were covered by customs entries, and returned bottles shown? —

—A. Returned in the customs accounts, as returned containers. No. 3
Q. Was the duty paid?—A. They were returned, but not imported—not in ‘g‘fbﬁ{;tsh
respect to the bottles. To make myself clear, there are no customs entries that g;:;fl; ation
relate to the importation of bottles. May 7, 1928
Q. For the Carlings?—A. But there are in respect of kegs. In respect of (continued)
bottles there are entries indicating bottles were returned, but not returned from the
United States.
Q. Returned from where?—A. From Windsor or other ports.
His Lorbpsuip: You have mixed it up. You first spoke of returned kegs. Now
you speak of the importation of the kegs?—A. I am referring to the same thing.
His LorpsHIp: It is not the same thing. Returned kegs would be kegs that
have been used before. Importation might be new kegs?>—A.—It may be new
kegs.
His Lorpsuip: There is nothing tangible.
Meg. TiLLEy: Q. I possibly do not understand the practice well enough to
keep it straight. Let us keep to the bottles first—we will come to the kegs later.
I do not know what help this will be to you, but would you please look at that, and
see whether with this information you can find anything in your returns that will
enable you to answer about bottles. I am suggesting that this may assist you in
locating what I want?>—A. That is a car of second-hand empty bottles. Yes,
there are certain entries here indicating second-hand bottles returned.
Q. A second-hand bottle is a bottle that has been used. These are customs
forms?—A. Yes.
Q. And you are familiar with the form?—A. T am familiar with the form, yes.
Q. And apparently the fact is different from what you recollect?—A. Yes.
I am sorry I made that mistake. That is quite so. Those are customs entries for
second-hand bottles.

Q. You mean second-hand bottles—bottles that have been filled at least once
and returned?—A. They are second hand.

Q. What do you mean by second-hand. In the beer business,—it is a bottle
that has been used before?

His Lorpsurr: They may have a label on them—that would earmark them.
The result is that there are customs entries showing that second-hand bottles have
passed back by the entry, and that answers to the entries in the book. '

Mg. TiLLEY: Can you find the entries for that in the book. I was wondering

88135—3
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Ea{:'hetqhzer with the help that these would afford—?—A. I could only match them up if I had

Court the books.

of Canada Q. It would appear now that there ought to be entries in the books for the
E&‘é‘:ﬁf bottles>—A. They were certainly brought into Canada according to these entries.
No 3 Q. Are the bottles that are used for the business in the United States, and you
Albert can call it so-called business—I am not trying to pin you to that—for the United

E. Nash States business are those bottles special bottles, or are they the same bottles ordi-
g;':;fi‘naﬁon narily found in the Canadian trade,—are they specially made or labelled?—A. I
May 7, 1928  don’t know.

(continued ) .

His LorpsaIP: You have not seen them?—A. No. I have not examined the 10
bottles to see.

Q. You will see these run in substantial amounts—a whole carload. Does it
show where it comes from?—A. The Port of London—imported by Carling. And
the goods were exported to Canada direct—it does not say the point.

Q. It says U.S.A.?—A. Yes. It is all London, apparently.

Q. All brought back to London?—A. Yes. .

Q. Do you happen to know whether the duty on those is a special rate for
returned empties?—A. Yes, I think there is a special rate.

Q. And it would be a rate to each brewery for its own empties. It would not
be with second-hand bottles different?>—A. I do not think there are different rates20
for different breweries. .

Q. But a brewery to get a special rate would have to get back its own bottles
I would think?—A. I don’t know that. I could look it up in the tariff.

Q. Well, I cannot ask you to identify these, but I will be glad to have the books
here, and to have Mr. Troop examine them. Now then you were going to speak
about the kegs. My understanding is that the kegs are used only in certain seasons
of the year. That is, it is not a usual thing to ship in kegs—I think in the summer
the kegs are used?—A. I don’t know that.

Q. Well now did you make any enquiry. I think when you investigate these
breweries, you go at it to follow through the whole process pretty well, don’t you?— 30
A. Well, we try to.

Q. Will you answer me this—do you find there is any distinction in the busi-
ness, by the book as shown, in the United States, and the business in the books, in
Canada—do you find anything to show where the bulk sold is beer or ale?—A. I
did not study that. It would be an easy matter to give you an answer by looking up
the papers. I did not study that. )

Q. Did you examine to see whether the beer that is manufactured for the
United States trade is a beer that is not acceptable to the Canadian trade—did you
examine that?—A. No.

Q. You did not examine to see whether the process was different from the usual 40
process of breweries supplying the Canadian trade?—A. No. TUnless the manu-
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facture of Rice Beer in the latter part of 1926 or 1927 would be an answer to your In the

question. Exgﬁ%m
Q. It only started then?—A. In the latter part of the period. I have not the of Canada

exact date they did manufacture rice beer. Flaintiff's
Q. My instructions are that all the beer for the United States trade was what No 3

is called rice beer,—that would be distinct from malt beer?—A. Yes—lager beer— —
they show in the mash book the production of malt beer, and in the later period EIbNash
rice . beer. S;:rsr;-natlon

Q. Is it not so that the beer that is so to speak in controversy here was rice %%g;ulegz)s

10 beer, and that that beer is not made at all for Canadian consumption, but only for
United States consumption.—A. I could not answer that.

Q. Is it not more expensive. Did you not find on your investigation of their
costs that they were paying as much as fifteen cents a gallon more, because they were
making rice beer for the United States trade—I will leave off the last few words.

We will say rice beer?>—A. I did not go into their manufacturing costs. The manu-
facture of it in various places costs more.

Q. Costs more?—A. Yes.

Q. It has a super tax?—A. There is a tax on the malt.

Q. On the rice?—A. Yes.

20 Q. Can you from the information available to you and the way you get your
information about these things, tell me whether I am right in suggesting that this
beer upon which a sales tax is being demanded here was rice beer>—A. I cannot for
the moment. I do not know whether it is possible to do that. I would say no,
because the manufacture of rice beer, according to our records, only started in De-
cember, 1925.

Q. That is a little better than late in 1926. Are you sure that is when it
commenced, or when you made your notation?—A. That is when we first have the
notation of it.

Q. Can we say that from the end of 1925 on that my statement was right, that

30 the beer we are dealing with in this case on which no sales tax was paid was rice beer?
—A. I could only answer that if the invoices to the trade indicated the sale of rice
beer.

Q. You cannot tell it in any other way?—A. No. If the invoice on its face
does not show, we have no means of telling which beer was sold.

Q. Would it depend on the label>—A. They would be labelled differently.

The label is not given on the invoice.

Q. Do the books not show that the brewery paid the government this fifteen

cents extra a gallon?—A Yes.

Q. So we can take that, that the books show that the brewery paid the govern-
40 ment fifteen cents per gallon extra?—A. That is the tax on rice beer.

Q. The government got the money. The government received that?—A Yes
88135—3}
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Q. And the fifteen cents a gallon extra was because it was rice beer?—A. Yes.

Q. Was all the beer rice beer, or did they make some that was not rice beer?—
A. T think they were manufacturing all kinds of beer, that is three kinds of beer—
that is ale, lager and rice beer.

His Lorpsnurp: I do not quite understand why you say it would not apply to the
sale tax?—A. I don’t think I said that.

Q. His Lorpsurr: That was in answer to Mr. Tilley?—A. No, I do not think
so. I don’t think he asked that.

Q. MR. TiLLEY: Whether what would apply?

Hrs Lorpsuir: Whether rice beer?

MR. TiLLEY: I don’t think I asked him that. I don’t think he said that.

Q. I am speaking of the beer on which no sales tax had been paid, that would
be rice beer. Now, you said to me properly that you are not able to say that?—

A. No.

His LorpsHir: And you gave as a reason, in December?—A. No.

MRr. TiLLEY: Q. But even since that date, he said he cannot do that because
he said T would have to follow the particular sale and see what they were profess-
ing to sell?—A. Yes. ‘

Q. And it might be that my suggestion would be correct, or it might not?—
A. Quite so, depending on what would be sold.

Q. I may be wrong. Am I right in saying that the two kinds of beer, lager
beer and rice beer can be made from malt or rice?>—A. I can only speak of the pro-
duction as shown. They show ale, lager and rice beer.

Q. Can you tell the proportions?—A. From December, 1925, the mash-book
shows the production, the quantities of each. '

Q. Supposing you appropriate the beers other than the rice beer to the Cana-
dian trade, and then appropriate the rice beer to the American trade, would it esta-
blish, would it show that probably, although not necessarily, that the rice beer was
for the American trade? —A. I do not see how I can answer that.

Q. The only way would be to compute what the Canadian trade took, and how 30

much there was other than rice beer?—A. Yes.

Q. You can do that?>—A. We can take the quantities sald for the so called
Canadian trade, and we can take the quantities produced of ale and lager, elimin-
ating the American trade, and the rice beer, in the matching up. We have not done
that. ’

Q. One other thing. Do you find that the manufacture of rice beer was special
to this brewery, or is it common practice to the extent that they were doing it in all
breweries?—A. No it is not a common practice in all breweries. Some breweries
make rice beer.

Q. And can you tell us which brewery was the pioneer in making rice beer?— 40

A. No,
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Q. I am instructed it was the Carlings?—A. T would not like to doubt it.

Q. And then can you say whether you found anything to indicate the Cana-
dian trade favoured rice beer, or whether the Canadian trade has never been developed
along that line?—A. I really do not know. My experience of rice beer throughout
the breweries of Canada is limited to a few breweries.

Q. My instructions are that it is a special beer made for the Awerican trade
and is not sold here in Canada. When I say that it is not sold, I mean sold to any
substantial degree?—A. I cannot answer that.

Q. The older form is now produced, and I do not know that we make this a

10 copy—but it reads this way: “I.......... Carlings etc hereby certify that this is a
full and true statement. At one time they were certifying; afterwards they made an
affidavit?>—A. Yes.

Mz. TiLLeY: I will put in two of the earlier ones.

His LorpsHIP: Are they all put in as samples?

Mg. TiLLEY: In this sense that they are actual B.13s for the Carling shipments.
I am not putting them all in because your lordship sees the heap of them back in
the court room; but in the sense of illustrations I put them in. They illustrate the
forms. ‘

His Lorpsuip: I understood the other one was put in as a sample, but it was

20 actually used.

Mgz. TiLLEY: Yes. These are the same.

His Lorpsure: We might group them together, and call the one filed Exhibit
B,1, and these will be Exhibits B,2, and B,3.

His LorpsHIp: Can we sty'e the three the same?

Mgr. TiLLEY: They are samples of B.13s.

His Lorpsuir: Which have been used in the transactions.

Mg. TiLLey: Exhibit B,2, is of the 28th April, 1924; and B,3, is of the 15th
July, 1925. But they are both in the form of certificates. In one case the attorney
signs for the shippers. .

30 His LorpsHip: Is the third one different?

Mg. TrLiey: One is signed by the Company; and the other is signed by an
individual as attorney for the company-—that is why I am putting them both in.

Q. I don’t know whether I asked you to what extent were empty kegs returned,
largely, or do you know?—A. There were substantial quantities returned. .

Q. You said that you did not like to take the B.13s as proof yourself. I am

not asking you whether you are right or wrong—but you are not suggesting that
where there are B.13s that the beer was not sent to the United States?—A. That

is passing an opinion or judgment on the B.13s.
Q. I want to know. You spoke of having a doubt. I do not want to leave
40 it so that it might be said that you had something more behind it, than I think there
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is behind it. I assume you are not passing any judgment on it?—A. I am not
passing any opinion on the bona fides of the B.13s.

Q. Or whether they represent goods exported or not—that is what you mean ?
A. Yes.

Q. You are not suggesting that they are not genuine?—A. I would sooner
leave it where I did. I am not passing judgment on it. There are certain indications
that throw some doubt on them.

Q. The ones you have already given?—A. Those are examp'es.

Q. How much beer do you find went into the County of Essex between 1924
and 1927?—A. I don’t know. . 10

Q. Give us the beer the consumers used that did not go across the border.
How much went to the County of Essex either in transit to the United States or
not?—A. T could not answer that at all. I have not the shipments for the County
of Essex.

Q. I thought you did give some estimate of that when you were testifying at
the Commission—or to the border?—A. I think we have something for a period
when the Commission was sitting, of the ‘quantity of liquor that went through Wind-
sor or neighbourhood.

Q. How much. While Mr. Troop is looking that up for you, have you a
government blue book showing the amount of beer exported from Canada to the20
United States in those years?—A. I have not got them. I have seen them.

Q. There is no doubt about this, is there, that in the government returns
showing beer exported to the United States, the beer that we are dealing with here
would be a part of the bulk?—A. I would say this, that the government blue book
figures include the beer on all B.13s that reached Ottawa. That is where they are
compiled from.

His LorpsHip: Those are statistical figures?—A. Yes.

Q. When the government get those B.13s it shows they get them and put
them in their returns?—A. Yes.

MRr. RoweLL: Statistical returns from breweries other than the Carling30
Brewery can have no bearing on the issue which your lordship is called upon to try.

MR. TiLLEY: I think it is important for us to know how much beer was required
to satisfy the people of the County of Essex.

His Lorpsnir: They may be more thirsty than others—they are further west.

M-zr. RoweLL: The evidence is entirely irrelevant.

His LorpsHIr: It is not strictly relevant—it has nothing to do with the prin-
cipal facts.

Mgr. TiLLEY: If it was not irrelevant— .

His LorpsHiP: Anything connected with it might be relevant—it may not be
essential, and perhaps have no bearing. But in this class of case you allow this40
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class of evidence and it is for the Judge in the end to sift it. I cannot say it is Eg;éq’wm
irrelevant. Court
MR. TiLLEY: Then I ask to put it in. @ Canada
His LorpsHir: You may build up an argument, but I do not know. Eﬁ‘l‘é‘;‘gf
Mgr. TiLLEY: It is relevant. Take the converse, if you were to prove that no No.3
beer ever went to those places it would be relevant. —
Mg. RoweLL: What other breweries may do or send can have no bearing on %lbf?xash
what this company did, I respectfully submit. g{,;’,ii;mm
His LorpsHip: Absolutely so. I am afraid it is burdening the record. How- %gy{‘;uﬁgz)s
10 ever, if Mr. Tilley can find some consolation for his client I will give him a chance.
Mgz. RowgLL: Subject to my objection.
His Lorpsnir: Yes.
Mg. TiLieY: Q. What do you say?—A. Give me the question.
Q. Let us have the County of Essex first?—A. I have got certain figures for
particular months in 1926 taken from the Carling records, as given for the district.
In July, 1926, $286,405.27—that is in respect of the ports of Windsor, LaSalle,
Ambherstburg and Port Lambton.
His Lorpsa1p: I thought it was the trade?
Mgr. TiLLeY: He will give me that?—A. I have only Carlings for the moment.
20 Q. You cannot give me the total trade?—A. I will give it to you when I get
my Commission statement. I will give you the trade for the whole of Canada or
any particular port.
Q. Have you the blue-book?—A. No. It isin my office.
M=g. RoweLL: The blue-book does not prove anything. It means simply that
certain documents went to Ottawa, from which statistics were compiled.

His LorpsHrp: It might help you to prove that B.13s are only good for stat-
istical purposes.
Mg. TiLLey: We will discuss the B.13s in time. Possibly it has a little more
force than he is willing to admit.
30 TeE WITNEsS: You want the quantity of beer from the government blue-books
that went through the district of the County of Essex?

Q. Through the ports along there?—A. Yes. Within the period we have
covered.

His Lorpsuir: We should have first the quantity of beer manufactured in
Canada.

Mr. TiLLEY: No.

His Lorpsare: And then what portion of that went to other parts of Canada,
and whether this western part was consuming a larger portion than the other. Is
not that it. If we have it that they have got half a million, that does not tell us

40 anything about the rest.
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MRr. TiLLey: Q. Well, let us have that. You can tell what the total output

of all of them is?

Mr. RowgrL: Your Lordship’s observations show, I submit, how irrelevant

this line of questioning is.

His Lorpsarp: If we had only a statement of the quantity that went there—

it would have to be compared.

M=z. RowELL: Are we to enter into a comparison of how much is consumed in

each part of Canada?

His Lorpsnip: It can be explained by somebody. Perhaps there is too much

for their own consumption. 10

Mk. TiLLeY: Q. You will be able to get us that?>—A. The information as to

the total amount of beer?

MR. TiLLeY: Q. Manufactured and sold?—A. Sold in Canada, yes, I think

we can get that.

Q. From the different breweries—and the percentage of the beer that went to

Windsor and the ports along the United States?—A. Yes, we can get that.

Q. And possibly you can give me the blue-book to-morrow?—A. If I have a

copy.

Q. Then you know the Regulation that is issued with the Act—Has your Lord-

ship it?—A. Yes. 20

His Lorpsarp: I have a copy. I have been dealing with these cases before.

Mg. TiLLEY: Which copy has your lordship got?

His Lorpsurp: July, 1925. And I have a different edition—I have got one of

1927 also. The copy of 1927 does not contain the regulations.

Mkr. TiLLEY: I think we ought to file the Regulation—that will be Exhibit “C.”

His LorpsHrp: Is it the regulation without the statute?

Mz. TiLLey: I think the statute might be with it. I think it is a conveniont

copy. I will put in a copy as Exhibit “C.”
Q. Exhibit C.—see the regulations at page 39.
His Lorpsuip: Regulation No. 4. 30
- Regulation 4, Clause (c) reads: ‘

“(¢) Claims for refund of the tax paid on domestic goods exported shall be
accompanied by a certified copy of Customs Export Entry and proof of
payment of the tax. Claims shall not be allowed on goods sold and used
for domestic consumption and subsequently exported.”

Q. Have you in your work had anything to do with refunds—I am speaking

. generally. T am asking you, outside of your duties in connection with this parti-

cular matter. I want to find out what comes within your purview in this particular
matter?’—A\. I cannot say I have in this particular matter.

Q. T am told that there is a practice with regard to making refunds on exported 40
goods, speaking generally, on the production of the forms B. 13, the customs entry,
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can you speak of that—or can you not?—A. I can only say that there is a practice E ,{ &:{’;ZW
of making refunds in a Department in Ottawa called a Refund Branch of the Customs Court

of Canada

Department, and they require a certain proof before the refund is paid. —
Plaintiff’s

Q. Do you know what proof is required?—A. No, I do not think I can fully Lvidence
answer that. No. 3
Mz. TiLLeY: Now, you were going to get me some information. But subject 5y ...~
to that, that is all. I would be glad to have it but the books are not here. g}gfh
Tue WiTness: The books are not here. Will you indicate what you would examination
. May 7, 1928
like me to do. (continued )
10 Mgr. TiLLEY: Yes.
Albert
, E. Nash
Re-examined by Mr. Rowell, K.C. Re-examination
May 7, 1928

Q. In answer to my learned friend, you said there was a question of price at
which the sale was to be taken for the purpose of computing the sales tax?—A. Yes.

Q. And that you had some discussion with the department officers in con-
nection with that. Now I wish you to take the claim as made up, and tell me in what
respect it differs from the records in the Company’s books, and why?

Mg. TitLey: I did not go into that with the witness. I just asked him one
thing whether he took instructions. I will want to re-examine him if my learned
friend pursues that.

20 His Lorpsure: I will allow it. I did not catch the first word you said, Mr.
Rowell.

Mg. RoweLL: My learned friend elicited from Mr. Nash that in respect of the
price upon which the sales tax was computed, he had acted in some respects at a
price different from that appearing in the books. Now, I want him to tell us in
what respect. That is directly arising out of my learned friend’s cross examination.

Mgr. TiLLeEy: I am not objecting to my learned friend asking him.

His LorpsHip: I will give you the right.

Mg. RoweLL: I am just following it along.

Q. Take the first period, if it is divided into periods—how would you deal with it?

30 His LorpsHIP: You are dealing with the sales tax?

Mg. RowELL: With the sales tax—A. The company started business first in
April, 1924; and, from April, 1924, to about the 2nd of August 1924, the goods were
invoiced to C. B. Grandi.

His Lorpsuip: No place mentioned?—A. I think the invoices showed C. B.
Grandi, Carlings’ dock, whereas the ledger account showed Detroit, Michigan.

Mr. RowgLL: Q. Carlings’ dock at what point?—A. I am speaking of the
invoice. The ledger account showed C. B. Grandi, Detroit, Michigan. Now, the
prices during that period were $3.00 a case for ale—that is the carton ale; and $2.75

" to $3.00 a case for lager. And, in respect of that period there is no addition to the
40 price made by us. That is the price. That is all we know about it.
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His LorpsHIp: No dispute about those prices?—A. That is all we know about
those prices for that period. They were $3.00 or $2.75 and we found nothing to
indicate there was any other price.

Then the next period from the 5th August, to the 30th December, 1924, the
early invoices are marked first LaSalle; the later ones C. B. Grandi, Carlings’ dock,
LaSalle. The shipments generally were billed at the price of $2.25 a case, which
was fairly uniform throughout.

His Lorpsuip: Is there in that period any addition made by you to this price
of $2.257—A. In respect of that period there were certain sums received by the
company and entered as cash, and credited in the books to what they called export 10
expense accounts. This practice that I am now dealing with commenced in the
latter part of 1924, and went on through 1925, so that I am dealing with it now so
that I may refer to it again when I come to the next period.

Mgz. TiLLEY: Do you say it went over the whole of 19257—A. Pretty well
through the whole of 1925.

Mgz. RoweLL: Q. Well, go on and explain what you did?—A. These were
credited. These amounts were credited to certain export expense accounts, and
finally were transferred to export funds accounts in their books.

Mg. TiLLEy: Q. That export fund account is not the same as the export
expense account?—A. They did not go straight. They went through certain 20
export expense accounts.

Mk. TiLLey: Q. When they first came in?—A. They went to export expense
accounts and then were transferred to export funds accounts.

M=z. RoweLL: And did they finally get into the profits of the company at this
early period I am speaking of?—A. Yes. There were some charges made against
this export funds account, but it was treated as a revenue account.

Q. They were treated as a revenue account?—A. Yes.

His Lorpship: You first called it an expense account?—A. I am directing your
attention to the way it came through the books—

His LorpsuIr: When it was transferred to the export fund account, was it there 30
as a profit?—A. No. There were certain things charged against it there.

MR. RoweLL: And what was done with the new balance? A.—It was treated
as a profit.

MRg. TiLLEY: The net balance was treated as a profit >—A. Yes, or as a revenue.

Then the next period really is the 1925 period, from the 2nd January, 1925, to
the 29th June, 1925. This is marked LaSalle account. The goods here were in-
voiced to C. B. Grandi, care of the C.P.R. dock.

His LorpsaIipr: The C.P.R. dock where?—A. That is what the invoice states.

Mz. RoweLL: The invoice does not show where. What about that period?
—A. I have already dealt with that in the Export Funds Accounts. This40
account started at the end of 1924, and ran on through 1925.
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The next period is July and August, 1925. The ledger shows, C. B. Grandi,
as one invoice on the 21st August, to F. Savard. This period is not so clearly defined
as the others, because it is coming to a change—and that is followed by the period
starting in the beginning of September, 1925, where the account in the book shows
F. Savard, care of the C.P.R. dock, Windsor.

Q. The account in the books changes in this time?—A. From Grandi to
Savard.

Q. And what is done with the balance, is it carried from the Grandi account
to the Savard account?—A. I think it is. I think that is what was done with it.

101 do not think it was exactly balanced. Then during September and October,

during this period, the sales of this account are billed at $2.25 a case. Commencing
in November, and from then on to the end of the account, the sales are billed at
$1.75 a case.

Mr. TiLLey: Q. From November to the end?—A. From November to the
end, I think of 1926. In the earlier part of the period, perhaps I should say that
during the running of this account of Savard there was a bank account opened in
Windsor under the name of the Carling Company, and during the course of the sales
the Savard bank account shows certain moneys deposited in it, and certain moneys
transferred from it to the Carling Company’s books and accounts in London, and

20 there credited to the Savard account.

30

40

Mg. TiLLEy: Q. You say that that account showed certain moneys deposited
and transferred?—A. Transferred to London, Ontario, and there credited against the
sales to Savard. .

Mz. RowerL: Q. Do the Carling books in London contain any record of the
Carling bank account at Windsor?—A. I do not recollect seeing any record in
London except such record as would come from the transfer of the money.

Mg. TiLLeY: Q. And when it got to London it was credited to some account?
A. Credited to sales of Savard.

MEg. RoweLL: Q. Is the Carling bank account at Windsor—is there a record in
the books of the Carling Company at London of the transactions contained in the
Carling bank account at Windsor?—A. My answer is I do not recollect any except
such as would be indicated by the transfer of the funds.

Q. Except such as would be indicated by the transfer of the funds. Then
is there any record in the books of the Carling Company at London, which would
show the total receipts or disbursements to the credit of the Carling account in
Windsor?—A. No.

Q. There is not?—A. No.

Q. Now are the deposits to the credit of the Carling account at Windsor
larger than the amounts transmitted to London?—A. Yes.

Q. Substantially?—A. Yes, substantially larger.
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Q. Then how have you dealt with that?>—A. We have dealt with the amounts
placed to the credit of the Carling bank account in Windsor as being the price
received for the beer sold.

Q. For the beer sold?—A. Yes.

Mg. TiLLEY: Is that at so much a bottle or case? How do you convert that
into money?—A. We are dealing with the sales price.

Q. Are you taking the total in the account, or did find the price per bottle?—
A. No. We tested it to the quantities. We could not very well take the price
per bottle. I don’t know that the moneys in the Carling bank account in Windsor,
assuming that they did represent the additional price for the sale. I don’t know 10
at how much a dozen it was.

Q. Was it the gross you took?—A. The gross.

MEr. RoweLL: Q. Why did you take the gross amount to the credit of the
Carling bank account in Windsor as representing the proceeds of the sale of the
Carling goods?—A. I think that we first of all satisfied ourselves that it was the
price received for the sale of the beer.

Mg. TiLLEY: 1 don’t see how we can take that.

Tue WiTnEss: I was going to show how we satisfied ourselves, or confirmed it.

I am going on to show how we did it. I form no opinion.

MR. TiLLEY: You have just said so. : 20

Mgr. RowgrL: Q. Tell us what you did?—A. I did not say I formed an
opinion. I confirmed what was in the bank account by just asking the officials of
the company what was in the bank account.

Q. Who did you ask?—A. Mr. Burns. I don’'t know that I asked Mr.
Burns.

MR. TiLLEY: I object to statements made. I do not want what he saw in
the books. I made my statement as to that.

TrE WIiTNESS: I do not remember asking Mr. Burns.

Me. RoweLL: Q. There would be someone of your staff from whom we can get
it?7—A. Yes. I can go further. I want to give evidence fairly. I listened to the 30
evidence of the Royal Commission.

Mg. TiLLey: That was a most misleading thing for you to listen to.

Tue WiTness: I want to give my evidence fairly.

MRr. RoweLL: Was this some statement from an officer of the Carling
Company?—A. That is my recollection.

His Lorpsuir: Well, that is not evidence.

Mg. RowgLL: Q. You cannot speak of that personally?—A. No. I think not
under those circumstances—I can not.

Q. You say you had charged in the account the full amount that went to the
credit of the Carling bank account in Windsor, for the purpose of getting the sales 40
tax?—A. Yes.
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Q. Is there any other factor affecting the price you charged?—A. No. 1
think that covers it. Now, there is one other matter.

Q. What is the other matter?—A. I think the other matter is covered by what
I said on the bank account. The bank-account covers the period I was referring to.

Q. You brought that down to the end of December; 1926?—A. Yes. Then
the period from January. This will be the last period. The period from January,
1927, up to the end of the claim, April, 1927.

His Lorpsuip: That is with reference to the sales tax, to May?—A. The
account is carried under the name of B. Syring.

10 Mgr. TiLLEY: Do you mean the former Savard account?—A. I cannot say
it is the former Savard account. The Savard account is closed and the account is
in the name of Syring, care of Carling C.P.R. dock,—and the sales are billed at
$2.00 per case, cash transferred from the Windsor bank account,—and part of the
amount which I refer to was coming from the Windsor bank account in excess of
the amount charged in the books as being included for this period as well as for the
period of 1926. The Windsor bank account did not end with the Savard account,—
it went on.

Q. And as far as the Windsor bank account was concerned were transactions
entered in it after the B. Syring account commenced, carried on as during the Savard
opperiod?—A. I do not recollect any difference.

Q. My learned friend says he gave the Carling Co.’s Bermuda export agree-
ment to the Royal Commission?—A. 1 was describing first what we added back.

Q. I want to see if it is clear if you have given us all that was added back?

Mg. TiLLEY: You have the original. ‘

Mr. RoweLL: It was given to the Royal Commission.

Mge. TiLEY: You have it. You can get production of it.

Mgr. RoweLL: My learned friend produced this as a copy of the document.

Mz. TiLLeY: I did not produce it as a copy of the document—and you can frame
any questions you wish on it. I do not know that it is a copy. You have the

30 original.

Mg. RowEgrL: I am instructed the original is not before the Commission.

Mg. TiLLEY: I do not admit that. ‘

Mrg. RoweLL: Q. Do you remember in connection with the Carling investi-
gation coming across any transactions with the Bermuda Export Company?—A.
Yes. _

Q. What was the nature of those transactions?

Mg. TiLLey: Q. Is this from the Carling Company’s books?—A. Yes. I
will try and answer entirely from the Carling Company’s books. There is an account
in the Carling Co.’s books with the Bermuda Export Company, Port Lambton,

40 marked Bermuda Export Company, Port Lambton. Sales commencing in July,
1926, and continuing to the end of October.
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MRr. TiLieY: Q. The same year?—A. Yes. The total sales were $65,000 in that
period. Now then there is another account in the books. I think it is under B. 6—
that would be the letter of the alphabet of the reference in the ledger. The name of
the account Bermuda Export Company, Bermuda, care of Thibideau dock, Port
Lambton, Ontario. That account shows certain debits, charges, and certain cash
recorded as being received. The cash items particularly are in September and

Re-examination October, 1926.

May 7, 1928
(continued )

Q. Any other?—A. Then there is another account under ledger B. 8, under the
name of the Bermuda Export Company, Bermuda, from August 11th, 1926, to June
10th, 1927. That would indicate not any heavy items,—some commission pay-10
ments and remittances and so on.

Q. Are those the only accounts you find charged in the books to the Bermuda
Export Co., that you recall>—A. I think so. Yes, as I recall it.

Q. Take the first one you mentioned—at what price are the goods charged in
the account, in the books of the company?—A. I cannot say without reference to
my papers again. At $1.75 a case.

Q. Does that also apply.to the second?—A. I think so. Yes, it does.

Q. It also applies to both accounts?—A. Yes.

Q. Does it apply to the three or the two?—A. No, the third one does not
apply to sales—it does not look as if it were a sales account. 20

Q. What did you charge in connection with these Bermuda sales?—A. We
charged from the time the Windsor bank account opened to the time it ended—we
charged the amounts appearing in the Windsor bank account,—when I say charged,

I mean the amounts included in the Windsor bank account under the heading of
sales.

Q. Then will you tell us why these amounts were charged as part of the sales
tax for the purpose of computing the tax?—A. Yes. We discussed this question of
price with the department, with the officials of the department. We told them
what we had discovered, and what we understood was the transaction.

M-r. TireY: I object to that. This was done under instructions. 30

His Lorpsuip: Tell us what you did.

MR. TmLEY: If there are any facts he knows, let him tell it.

Mr. RoweLL: How did you arrive at the sale price for the purpose of
making up the claim?

Mg. TrLLEY: He has told us that.

His Lorpsuir: He can tell us how he proceeded?—A. We explained to the
Department.

His Lorpsuip: Leave that out. Tell us what you did.—A. We asked the
Department.

Q. Tell us how you arrived at your figures?—A. By adding back the amounts 40
of the bank account. '
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Me. RoweLL: Why did you add them back? In the

Ezxche
Mgr. TiLLEY: Ask the witness to forget the Department when he said what the xém:jr;t‘;r
Department told him what to do. of Canada

iy
His Lorpsaip: We want to know what was done. Plaintiff’s

Evidence
MRg. TiLLeY: He told us what was done.—A. I cannot do it without discussing No.3
the evidence His Lordship said was not permissible. I do not want to go contrary —
.y .. Albert E. Nash
to your Lordship’s decision. Re-examination
His Lorpsurp: Tell us what you did. Forget the department?—A. I added back %3,{,{2“1632)8

to the sales the amount of money received in the Windsor bank account in excess

10 of the amount appearing in the company’s books. I added back the money in the

Windsor bank account.

Mgr. RowerLL: Why did you do that?

Mge. TiLLey: He cannot get evidence that way. My learned friend should not
transgress the ruling. The witness has told us that be went to the Department.

His LorpsaIP: We want to know what he actually did.

Mg. TiLey: He said he took the bank account and added on everything above
$1.75.

Mg. RoweLL: Q. Why did you add that on?—A. I added it or because I
thought I had arrived at what the sales proceeds were.

20 Mg. TiLLEY:—My learned friend has stuck at it, until he has got a piece of
evidence that pleases him immensely because it is not evidence at all. The witness
has told us time and again that he went to the department and discussed it with the
department, and he told us what he thought, what he suspected, and on the strength
of that the Department told him to do something. Now, my learned friend said to
him, how did you come to do this, and he said because I thought I got the price. On
what he proceeded I submit is not evidence at all.

Tae Witness: Perhaps I could put it in another way, I discussed with the
Department all sales of breweries that dealt with the Bermuda Company, and by
talks at the department they said the full price—

30 His LorpsHip: Is that what you did?—A. I did.

His LorpsHIP: We want to know what you actually did?

A. T first of all discussed the matter with the company’s officials.

His Lorpsuarr: How did you arrive at your figures?

A. T took the Windsor bank account and I calculated my selling price upon
the amounts of money deposited therein, which was so much, so many dollars and
rents in excess of the $1.75 charged in the books of the company.

Mg. TiLey: I am not objecting to my learned friend giving evidence on any
fact that would justify that, but I do object to my learned friend getting him to say
that I reached an opinion after having a lot of talk with the department, which

40 would not be, and your lordship has ruled, evidence here.
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Hi1s Lorpsare: It would make no difference in the end. Supposing he did it on
his own account or on instruetions. I have to decide whether what he did was
right or wrong.

MR. RoweLL: Q. You said $3.25 was paid for all goods sold through the
Bermuda Export Company—is that what you said? A. Yes.

Q. Why $3.25 a case for the goods sold through the Bermuda Export Company?

Mgr. TiLiey: I object to my learned friend proceeding in that way.

MR. RoweLL: I am only asking him to give facts.

MR. TiLLeY: You are carefully framing your question—We do not want an
explanation of something already ruled out as not evidence. 10

His LorpsHrp: No. He has prepared statements and he gives us the figures.
We want to know how he has arrived at them.

MR. TiLLeY: We have got how he arrived at it exactly.

His Lorpsuir: He is telling us now. Now we want to know following that
why did you do that.

MR. TiLeY: And he will say I did it because I received a lot of information.

His Lorpsarp: If it is that—He may have a reason of his own.

MR. TrLLEY: Let us know whether it is on some facts or gossip. The witness
has already told your lordship two or three times—and why is he transgressing your
Lordship’s ruling—and my learned friend knowing that the witness is saying that, 20
keeps on saying, why, why.

MRr. RoweLL: My learned friend has no right to make any such observations.
It is entirely unwarranted. I do not want to enter into an argument.

His Lorpsaip: My ruling is that that question can be put to the witness.

We do not want to know what was told you?

A. It was not done because anybody told me. What people told me confirmed
what was done. That is the exact answer.

His Lorpsuip: Then why did you charge at $3.25 a case instead of $1.75?

A. If T told you that I will have to tell you why I did it.

His Lorpsuir: That is what we want? 30

A. Then if I told you that, then I will be transgressing your lordship’s ruling.

MRg. TiLLeY: This is a method of getting in evidence that I object to strenuously.
The witness in answer to what your lordship might ask, as your lordship put it, may
say the reason I did it was because of something that Mr. Troop or somebody else
told me—or it was said to him by somebody in the company—that is not evidence
against me.

His Lorpsair: I will put the question in a different way. You might ask this
question. Did you do it on your own account, or did you do it because of instruction,
or did you do it because of what you found in the books? A. Is that a question-?

Q. Yes? A. I did it first on my own account. I did it secondly because— 40

Hi1s LorpsHir: Tell us your reason?
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Mg. TiLLEY: The reason why he did it has nothing to do with us here at all. If
there are any other facts he wants to bring in that substantiates the propriety of
what he did—

Hi1s LorpsHIP: That is what we are asking him.

Mgr. TiLLeY: No, that is not what you are asking him. If your lordship knew
the destination that Mr. Rowell is trying to get at, you would appreciate it.

His Lorpsuip: I do not know anything outside of what is before me now.

MR. TiLLey: Why should the witness not be asked what can you point to in

. the company’s books that justifies what you did?
10 His Lorpsaip: That is my question. He is answering my question.

Mgz. TiLLEY: Let him point to anything in the company’s books that justifies
what he did.

His LorpsHaIp: That is what I am asking him.

Q. Do you understand?—A. I think I understand. I can point to nothing
in the books of the company. I can point to the bank account as representing more
money than appears in the books of the company.

His LorpsuIP: Did you find something in the Windsor account that awoke
your attention—in the Windsor bank account?—A. We found more money in the
Windsor bank account, than was represented by sales in the company’s books.

20 His Lorpsuip: Why did you not say it?—A. I thought I said it some time
ago. -

Mgz. TiLLEY: Now we have it all.

His Lorpsuip: That is the reason. Why should he make a mystery out of it.
Why should you object?

Mgz. Trrey: I did not object to that at all—and my learned friend has not yet
got what he is after.

Mgz. RowgeLL: My learned friend professes to be a mind reader.

Mg. TiLLEY: Then you will let it rest.

Mz. RoweLL: For the time being. I will give my learned friend plenty more.

30 Mgr. TiLLEY: Let us get it properly.

Mr. RoweLL: Have you shown on Exhibit Number 2 where you have added
amounts from other accounts to the amount of the sales as shown in the books?—
A. Yes.

His Lorpsuip: What do you refer to. Oh, I see now. It is the third item
on the second page, under the heading, adding back to sales beginning in September—
have you anything to add as to this difference in price of $1.75 and $3.257—A. It
has to do with the difference in the price in the books and bank account—having
to do with the difference between the price charged in the books and the bank account,
and also the items that I previously referred to as having been previously referred to

40 credited to export funds account.
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Q. We find the items added back to sales as shown in Exhibit Number 2, in
page 2?

His LorpsHip: The sales in 1924, 1925 and 19267

Mg. RoweLL: All the amounts that were added to the sales price as appearing
in the books?—A. Yes. I have included all the items I have been referring to.

His Lorpsair: What is the reason for the red ink letters?—A. It is the
amount overpaid.

Mgr. RoweLL: Q. Then my learned friend asked you in reference to the B.13s
or export entries. Have you examined any of these to see what difference in date .

there is between the bill of lading and the apparent date of export as shown on 10
the B.13?—A. Yes.

Q. Can you tell me what is the result of that investigation?

His Lorpsuir: Would the bill of lading always be dated from London?

Mr. RoweLL: With the bills of lading of the Carling Co.?—A. Yes, from
the records.

Q. Found in the records of the Carling Company?—A. Yes.

Q. Then can you tell me what you found?

Mg. TiLLey: I would like to have them produced.

M=r. RoweLL: Have you any samples of them?—A. We have the results
worked up, yes. 20

Mgr. RoweLL: You have got your bills of lading here?

MEg. TiLLEY: Yes, we have some here.

Mg. RoweLL: Will you let me see them?

MR. Tictey: I would suggest that this evidence should have been put in in
chief.

His LorpsHir: 1 realize that.

Mr. RoweLL: May I submit, with respect,—I did not bring up the B.13s or
touch export. It was my learned friend who brought up the question of export
and now I am seeking to re-examine on the documents he has brought it.

Hi1s LorpsHir: I will give Mr. Tilley a right to cross-examine on that. 30

I thought the witness said he had some samples of the B.13s that he could
produce and compare?—A. I said so. I have some cases here.

Q. Have you the bills of lading?—A. No, I have not the bills of lading here.

I can refer to the invoice and date of sale. The invoice Number is 0838, of the
4th December, 1926—sale to F. Savard.

His Lorpsuip: That invoice—where did it come from?—A. It is in the com-
pany’s record.

His LorpsHIP: You saw the invoice itself?>—A. It would be a copy of course.

His LorpsHIpr: I want to know where the invoice was dated from?—A. It was
dated the 4th December, 1926. 40
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His LorpsHir: Where from?—A. London. All the invoices are dated at In the

Exchequer

London. Court

His Lorpsurp: None went from Port Lambton or Windsor?—A. These are ¢ Conade
the invoices. Elfllélgz;s

His Lorpsurp: The company might have sold to somebody else? Those are all No.3
the invoices of the company from London?—A. Yes. Dated the 4th December, —
1926, to F. Savard, Detroit—C.P.R. dock, Windsor. élbﬁfsh

His Lorpsuair: What should I understand by that? mxﬁigggion

Mg. RoweLL: That is the way they are billed. (continued )

Mr. Tiuey: Q. Could we get the document you are referring to?—A. I
have no doubt the company has it.

MR. TrLLey: If we had a sample we could understand it better?

Mr. RoweLL: Q. The bill of lading is No. 02648?—A. I was dealing first
with the invoice.

MR. TiLLey: I think you gave the wrong number—you gave 0838 ?—A. The
invoice number is 03838, the 4th December, 1926. I can refer direct to the invoice
marked duplicate, F. Savard—Detroit, Michigan—C.P.R. Dock, Windsor, Ontario—
1,500 dozen cartons.

MRr. RoweLL: Q. What is a carton?—A. Two dozen pints—two dozen pints
or one dozen quarts. I think it is black label—$1.75 is carried out and amounts to
$2,625.00. Then on the face of it is N.Y.C. 18296. I take that to be New York
Central.

Q. The Bill of lading Number?—A. I think that is probably the car Number.
That is all the invoice.

Then the bill of lading Number is 02648, and is dated the 4th December, 1926.

His Lorpsarp: Is there an address on it?—A. F. Savard, C.P.R. Dock, Via
C.P.R. to Windsor.

His LorpsnIP: Just the same as on the invoice>—A. The other does not have
it put “Via.”

Mr. TiLieEY: If this is to be followed through, I would suggest that we take the
invoices out to be followed through.

His Lorpsuip: The document itself would be better than the description.

THE WrtneEss: Then the bill of lading says consigned to Savard care of C.P.R.
Dock,—destination Windsor, Ontario. Route C.P.—then care of official N.Y.C.—
car initial No. 18296—1,200 cartons, B.L. lager.

His LorpsaIP: Q. No value?—A. No, not on the bill of lading—just the
weight. The weight looks like 49,200 pounds I suppose. Then underneath, for
export from Canada. Delivery—delivered only under the supervision of the Col-
lector of Customs. Signed by the Company’s agent, and the railway agent. That

40 is the bill of lading.

His Lorpsnuip: I think it is better to take the documents themselves.
(The court then adjourned at 4.50 p.m. to 10.30 a.m. to-morrow).
88135—4}
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(Second day)
May 8, 1928.
ALBErT E. Nasu: Re-examination continued by Mr. Rowell, K.C.
Q. You told my learned friend yesterday that you would endeavour to check
up certain B.13s with the shipments. You had started to give us some information

p about one particular shipment just as the court arose?—A. I think that we had

Re-examm&tlon described the invoice number and date, and the fact that it contained N.Y.C., 18296,

May 8,
( contmued )

on its face. I think we had also described the bill of lading number and date, and
the fact that it showed on its face the same notation N.Y.C. 18296.

Mgz. RoweLL: We might just put in the invoice and bill of lading—Exhibit 2A 10
will be the Invoice, and 3B will be the Bill of lading.

Tae Wrrness: Then we examined the B.13, and up to the date of the 30th
April, 1927, we found the B.13 containing the same notation, N.Y.C. 18296, covering
580 cases.

Mr. Titiey: Q. The same nota,tlon‘?——A N.Y.C. 18296, and bearing date
from the 15th December, 1926 to the 11th April, 1927—various dates.

I said that the B.13s will be found to total 580 cases. They all bear on their
face the notation N.Y.C. 18296.

His LorpsHip: And they dated from?—A. From the 15th December, 1926, to
the 11th April, 1927—that is various dates covering that period. 20

His LorpsHuIP: Would the invoice, the bill of lading and the B.13s cover the
same quantity?—A. No. The invoice covered 1,500 cartons; and the bill of lading
reads 1,200 cartons— it is rather faint, I think it is 1,200,—and the B.13s total 580
cases.

His LorpsHIP: Q. How do you reconcile them?—A. I should have used the
word cartons all the way through—580 cartons.

His LorpsHIp: You are trying to reconcile that, but it does not cover the same
quantity?—A. No, it does not.

Q. And you reconcile it because you have the same notation on three docu-
ments?—A. Yes. 30
Q. That is the only reason why you try to link them together?—A. That is all.

His Lorpsuir: There is a question which I might put to you at this juncture
which bothered me yesterday. With respect to the price. You said that the books
in London said $1.75—then when you went to the Windsor account they had a much
larger amount, that that these several invoiced would represent—and you tried to
adjust that by saying Oh well, they did not sell that at $1.75, they sold it at $3.25.
Do you follow me?—A. Yes. -

His Lorpsuip: Is not there another way—do you think it is possible that they
would say, we are sending you 15,000 cartons, and they may send 20,000 cartons?—
A. T do not see how that could happen. 40

His Lorpsuip: It is the principal house sending to an agent.
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Q. If they sent more from London to be sold at Windsor, than their invoice
and entry shows, they would show larger proceeds than what their books would
show?—A. They might. The invoices are the only things we have to determine the
quantity of beer sent.

His Lorpsaip: Would not the books also have it 2—A. The invoices are bound
together in what is called a sales recapitulation.

His LorpsHIp: There is no entry in their book?—A. Yes, the charge in the
ledger is in dollars and cents.

His Lorpsurp: No journal entry?—A. No. It is posted directly—it is more

10 4 sales recapitulation—that is a collection of copies of invoices summarized, recapi-
tulated at the end of each month—that is a form of journal. It is quite proper to
use the work journal in connection with it—that is how it is made up.

His Lorpsuip: Then I am directing your attention to that.

Mgz. TiLLeY: Q. Have you those B. 13s to which you refer?>—A. Yes.

Mz. Rowers: I will come to that with another witness.

Q. Just at this particular point His Lordship asked you a question, how you
reconciled the two, and I did not hear you make any answer?—A. 1 do not.

Q. You do not?—A. I do not reconcile them.

His LorpsaIp: With respect to that question, you say you group them together,

20 because they have the same notation, but not the same number. Is that right?—
A. Yes. '

Mr. RoweLL: The notation you refer to is the number or description of the car
and car initial>—A. Car number.

Q. N.Y.C. 182967—A. Yes.

Q. Then have you gone through for the period you have mentioned to see all
the B. 13s bear that car number?—A. My assistants have. I have not personally
done it. Yes, my assistants have gone all through the B. 13s up to the 30th April,
1927.

His Lorpsaip: All B. 13s that bear that number?—A. We have gone through

30 all the B. 13’s and have extracted from them all that bear this number.

Mg. TiLLEY: Someone will have to speak to that.

Mg. RoweLL: I will have them.

Q. The shipment of the bill of lading is to what port—to what port are the
goods shipped?

His Lorpsaip: May I take it for granted that all the invoices are made from
London?—A. I think you can. We do not find any made from any other place.
All of these bills of lading we have seen would be from London. I am referred to the
bill of lading (Exhibit No. 8) consigned to F. Savard. Itis either care of, the symbol
for care of, C.P.R. Dock; destination, Windsor.—Province or State, Ontario.

40 MEk. RoweLL: So that we will get it upon the record, will you run through these
B. 13s and indicate the amounts and dates, say every one in five, just as they come to
show how they run?
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MRr. TiLLEY: Are they in order of date?—A. No, they are not—they are not
arranged in presently order of date.

His Lorpsuir: Have you at any time made a total of the quantities mentioned
in the B. 13s and compared it with either the invoices or bills of lading?—A Yes.

His Lorpsarr: You have?—A. Yes. That is a total for the whole period.

Q. And how did it tally—any discrepancy?—A. There was a discrepancy—
an overage, of quantities in the B. 13s.

Q. More B. 13s?—A. Yes.

Mgr. TiLLeY: Q. You stated that yesterday. You stated you found an overage -
but some bad liquor had come back?—A. I said that might be one of the reasons. 10

His Lorpsmuip: It might justify my remark that more were sent than the bills
of lading represented.

MEk. TiLrey: I do not understand that you are suggesting that having regard to
what might be returned because of lack of condition, that there is any comment to be
made on the fact that the amount according to the B. 13s slightly exceeds the in-
voices?

Mkr. RoweLL: 150,000.

Mk. TiLLEY: Mr. Nash can take care of that. Is it not slightly having regard
to the amount?

His LorpsHIp: The witness is in the hands of Mr. Rowell. 20

Mk. TiLey: He is leaving an impression.

His Lorpsuip: We have no jury.

MRg. TiLLEY: We are all somewhat of a jury.

Mr. RoweLL: Q. Taking these B. 13s, Exhibit B, C, they are made out in
various amounts—how do they vary in amount?—A. Perhaps for reference I could
give the number. It is a stamped number on the right hand corner.

His Lorpsurp: What are you dealing with>—A. The B. 13s.

Mr. RoweLL: Exhibit 3, C?—A. 82857 is the stamped number—five cartons—
Customs stamp 15th December, 1926. Number 85680, fifteen cartons, 27th December.

His LorpsHuir: You told us that these three exhibits would cover a period 30
from the 15th December, 1926, to the 11th April, 1927—you could not have the
B. 13 before the shipping took place?—A. The invoice is the 4th December, 1926—

MR. RoweLL: May I explain the situation. What the Crown submits this
evidence goes to show, is that these goods whatever they were, were shipped to Windsor
and were warehoused there; and were dealt out from the warehouse from time to time
as suited their convenience—and these B. 13s if they are evidence of anything at all,
are evidence of the dates on which they were dealt out from the warehouse.

His Lorpsuip: Then that would mean that previous to the 15th December, 1926
there would be 580 cartons.

Mz. RoweLL: No. The evidence would be that previous to December, 1926, 40
this carload had arrived at Windsor, the contents put in the Warehouse, and then
between that date and April, five hundred and some cartons had been shipped out.
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His Lorpsaipr: Your B. 13 is dated December, 1926. In the

Mg. RowgLL: They run on to April in small quantities—he has mentioned two. E%’ﬁgtw
His Lorpsuip: I thought it was limited to that one. of Canada
Mz. RoweLs: I am illustrating how the thing is done by the B. 13s. g’v‘l‘é‘;ﬁ:
His Lorpsarp: You can get the B. 13s before the goods are shipped? No. 3

Mk. RoweLL: No. The invoice bears date the 4th December, and the bill of

lading is the 4th December, 1926. %le?g;agnzﬂﬁgn
His Lorpsure: That B. 13 Exhibit C, does not cover anything in 1927, that is ¥y 8 1%

self evident.
10 Mgz. RowEeLL: There is a whole list of them. I am illustrating to your lordship
how the thing is handled. '
Tae WiTnEss: The second one I was giving, is No. 85680, 15 cartons, dated
27th December, 1926. Then Number 85682, 15 cartons, dated 27th December,
1926. Then Number 85706, 5 cartons, dated 24th December. 1926.

Q. Then if you have some in January, give us them—some in each month?—
A. Number 89683—ten cartons, dated 4th January, 1927. Number 92459, ten
cartons, dated 12th January, 1927. Number 95293, ten cartons, dated 18th January,
1927.

Q. Then you might pass on to February and March?—A. Number 98006,

2025 cartons, dated 31st January, 1927. Number 3276, 5 cartons, dated 9th April,

1927. Number 3281, 5 cartons, dated 9th April, 1927. Number 5402, 5 cartons,
dated 12th April, 1927.

Q. Then have you endeavoured to check up any other shipment, and compare
the B.13s with the shipment?

His Lorpsaip: I think we had better mark them consecutively, so that when
we come to speak to them, we can identify them.

Mzg. RowgLL: There are more than a dozen—there are about twenty or thirty.

His LorpsHIP; You want to put what in?

Mz. RowerL: I want to put them all in, because they all relate to this par-

30 ticular car.

His LorpsHIr: What do you mean by “all”’?

Mzg. RoweLw: All the bundle of B.13s which Mr. Nash has found relating to
this particular shipment.

MR. TiLLEY: And he identifies them as having that notation?

Mgr. RoweLL: Yes.

Mg. TiLLey: Mr. Rowell has a lot with that notation on it—and the witness
has given us a certain illustration of what he had in the bundle. I think for con-
venience it should be in. Everyone has a number on it—they can be counted.

His Lorpsuaip: They will be all Exhibit 3,C.

40 Q. What is the total number of them?—A. There are 52 B.13s.

Mg. TiLLeY: Being part of Exhibit 3,C.
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Mz. RoweLL: Q. Then have you endeavoured to check up any other ship-
ment and compare the B.13s with the shipment?>—A. Yes. The second one is
Invoice Number 04571, dated the 4th February, 1927.

His Lorpsmipr: What does it cover, the quantity?>—A. Twelve hundred car-
tons, Black Label; three hundred cartons of Amber ale, B. Syringe, Detroit, care of
Carling C.P.R. dock, Windsor. The notation on the invoice is C.P. No. 287672.
The bill of lading is dated the 4th February, 1927. To B. Syringe.

His Lorpsarp: Can you give us the number and the quantity as you did with
the invoice?

Mz. RoweLL: I would suggest that the bill of lading and invoice go in as 4/A 10
and 4/B; and 4/C will be the B.13.

Tae Witness: I do not see any number to the bill of lading. The quantity
1,200 cartons, pints, beer. Marked car number 287672, for export from Canada—
delivery only under supervision of Collector of Customs, to Heaters.

His Lorpsarp: The quantity is not the same as the invoice, and the description
is not the same.

Mkr. TiLLey: The 1,200 cartons are the same—black label would be beer?—
A. Yes.

Mr. TiLiey: Q. But it has not the 300 cartons of amber ale?—A. Not
according to the bill of lading. 20

MR. RoweLL: The charges are prepaid on the bill of lading?—A. Yes.

Then the B.13s, Exhibit 4,C. Perhaps it would be convenient to give a number
to them now. I think there are 95, B.13s, with dated from the 9th February, 1927,
to the 9th April, 1927—and the total of the cartons on the B.13s is 1724.

Q. So that in this case there are 500 more than the amount shown on the
bill of lading and the invoice?—A. Yes.

Q. Now you told us the bill of lading was, ship to the Carling dock at Wind-
sor’—A. B. Syring, care of C.P.R. dock at Windsor.

Mr. RoweLL: I assume that this is referred to as the C.P.R. dock and the
Carling dock. ' 30

MRr. TiLEY: I don’t know.

MRr. RoweLL: Then is there any difference in the Customs ports or outports
in the stamps. Is there any difference in the stamps as ports and outports?—A.—
There are stamps for Walkerville, Sandwich—those two.

Q. Walkerville and Sandwich?—A. Yes.

Q. I notice that the other exhibit 3,C, also has Walkerville and Sandwich as
ports stamped on it?—A. Yes.

Mr. TiLLEY: Are those outports, Walkerville and Sandwich?—A. I think they
are both outports. The previous exhibit also shows Walkerville and Sandwich.

Q. Have you any other case where you tried to check the B.13s against the 40
shipment?—A. Yes. - There is the third one. An invoice dated the 22nd May,
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1926, to F. Savard, Detroit, C.P.R. Dock, Windsor. The invoice number is 03420
for 300 cartons of ale, pints; 1,200 cartons of lager, pints. The bill of lading is
dated the 22nd May, 1926. I should state that on the invoice is the notation C.P.
No. 197732. Bill of lading dated 22nd May, 1926. It is very faint. I think it is
for 1,200 cartons. To F. Savard, care of C.P.R. dock, Windsor, Ontario—car number
197732—to be prepaid. For export from Canada, delivery only under supervision
of Collector of Customs.
His Lorpsuip: I have marked the invoice 5/A, and this last bill of lading 5/B
and this B.13 will be 5/C.
10 TrE Wrtness: There are 5 B.13s covering the period from the 2nd June to
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the 8th June, 1926—covering 350 cartons. They are marked transferred to Carling

dock, LaSalle.

Mg. RoweLL: And this is all you have been able to find of the B. 13s applicable
to this particular shipment?—A. All that I have been able to find with that car
number notation on it.

Q. And this also applies to the prior B 13s you have put in?—A. Yes.

Q. Then bave you made any further comparisons?—A. Yes. Invoice num-
ber 03474, of 12th June, 1926.

MR. TiLey: Q. Your number cannot be right?—A. 03474, 12th June, 1926.

20 We can take the 03447.

Mz. TiLLEY: Q. And the date is what?—A. Second of June, 1926 (Exhibit
6/A). To F. Savard, Detroit, Michigan; A. V. Hall, Point Edward—that is the
invoice. 1,000 Canada Club; 200 amber ale; 100 black label. Notation C.P.
127806. Bill of lading dated 2nd June, 1926. A. V. Hall, Port Edward, Ontario—
car number 127806, to be prepaid. 1,400 cartons for export from Canada, delivery
only under the supervision of the Collector of Customs.

Q. How many B. 13s do you find in that case?—A. 19 B. 13s, totalling 1,300
cartons. Dated and covering the period from the 8th June, 1926, to the 26th June,
1926.

30 Q. Have you made any further comparisons?—A. Number 04586,—invoice
dated_4th January, 1927—B. Syring, Detroit, Michigan, care of Carling C.P.R
dock, Windsor, Ontario,—1,500 cartons. Notation is C.P. 287867,—bill of lading is
dated 4th January, 1927 (Exhibit 7, B). To F. Savard, care of C.P.R. dock, Wind-
sor, car number 287,867—I cannot read the number of cartons—my eyes are not
capable of reading that print.

Mgr. TicLey: Q. I suppose the bill of lading has on it “for export”’?—A. Yes.
All T have spoken of to-day. Yes, it had.

Mg. RoweLL: How many B. 13s have you?—A. I have 18 B. 13s.

His LorpsHir: You have not been able to give us the number of cartons on the

40 bill of lading?—A. I have not been able to read it—my eyes are not equal to that.

His LorpsHIP: To me it looks like 1280. If it could be agreed on that?
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His LorpsHir: Would you read 1280 on that, Mr. Tilley?

Mgr. TiuLeY: I think it is difficult to say what it is.

Mgr. TiuLey: Q. What are the dates?—A. There are 18 B. 13s covering 345
cartons—stamped Sandwich and Walkerviile. |

Q. Between what dates?—A. Dated the 7th to the 22nd January, 1927. One
B. 13 belonging to this bundle has already been filed as a sample exhibit, so that I
should read it as 19 instead of 18 because that one is in. '

Mgr. TiLLEY: It would be a good thing to put in that bundle a little note saying
that the other one is in.

Mg. RowerL: Q. Will you pick out which one it is?—A. Exhibit Bi, is the 10
19th. T started with January 12th, and I want to correct that to January 19th, to
the 4th February, on this bundle—that is the 18 plus the one already filed.

MR. TiLLEY: Q. And that is what exhibit.?—A. Exhibit B, 1.

Then I have another bundle of 29 B 13s. This is a second bundle of B. 13s,
with respect to this shipment.

His LorpsHir: Is that covered by the 192—A. This is another bundle. The
reason they are dealt with separately is on account of the charge in the books. We
want to have it ready to separate.

His LorpsHir: And there is an additional number of B. 13s—how many ?—A
There are 29 covering 640 cartons. Dated from the 7th to the 22nd January, 1927 20
(Exhibit 7, D).

Mg. TiLLEY: Q. Would it be convenient to say why you separate those into
two bundles—what distinguished the B. 13s. Is there anything on the B. 13s?—
A. It is a matter of the charge in the books.

Mg. TiLLEY: Q. One charged how, and the other is charged how?—A. I was
going to let my assistant speak to that, as he had seen the charge himself in the
books.

His LorpsHip: There is a difference in the date?

Mz. RoweLL: Yes. Exhibit 7 C bears date the 12th January, 1927, as sworn
to. 30

Tue WiTness: That is the date at London. '

Mgz. RoweLL: The date at London. That is the affidavit at the bottom that
bears that date—and Exhibit 7 D—the affidavit bears date the 4th January, 1927.

His Lorpsuip: The dates given were from the 7th to the 22nd?—A. Those
were the dates of the Customs stamps. The dates I gave in all cases were the dates
of the customs stamps.

Mg. TiuLeY: Q. In the lower left hand corner?—A. Yes.

MRg. RoweLL.—Your Lordship will see the invoice is dated the 4th January,
1927. Certain of the B. 13s are sworn to on that date, and certain of them are
sworn to at a later date. ‘

Q. What is the next one?—A. Then invoice number 03529, dated the 28th
June, 1926, to F. Savard, Detroit, C.P.R. dock, Windsor—1,500 cartons; notation

40
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C.P. 210,083. Bill of lading is dated the 28th June, 1926—to F. Savard, C.P.R. In the

Ezxche
dock, covering 1,200 cartons. The bill of lading has 1,200 cartons. Iéo% "
| There are 11 B. 13s all dated the 2nd July, 1926, each of them is for 100 cases i)f ‘f— ¢
making a total of 1,100 cases. Plaintiff's
Mg. TiLLeY: Q. When you say cases, do you mean cartons?—A. Cartons. No. 3

They are all marked, transfer to Carling dock, LaSalle,—dated 30th June, 1926. Albort B. Nash
Mg. TiLLEY: Q. What is that marked with?—A. This particular one is Re-examination
marked with a red rubber stamp. .%f,{ti%ut?iz)s
Mg. TiLLEY: Q. And the date of the transfer?—A. It is the 30th June, 1926.
Mgr. RoweLL: Q. And when you said it was dated July 2nd, 1926, that is the
customs stamp you were referring to?—A. The customs stamp.
(Exhibit 8-A, 8-B and 8-C put in).
Q. Will you go back to the one you started to give where we do not have the
invoice? A. No. 03474, dated the 12th June, 1926.
Q. You have now the invoice and bill of lading. Will you finish with that one?
—A. F. Savard, Detroit, C.P.R. dock, Windsor, Ontario.—600 ale, pints; 600 black
label; notation “M.C.” 87356. Bill of lading dated the 12th June, 1926. F. Savard,
care of H. Low, Ambherstburg. I should say that the invoice on its face also bore the
notation to Ambherstburg.
MER. TiLEY: Q. I thought you stated it said C.P.R. dock?—A. It does and
mentions the Amherstburg bill of lading as 1200 cartons, care NumberM.C. 87536.
Mg. RoweLL: Q. How many B. 13s do you find?—A. There are 31 B. 13s.
(Exhibits 9-A, 9-B and 9-C.)
All dated, that is with the customs stamp, the 15th April, 1926. There are 22
B. 13s, dated the 15th July, 1926, Amherstburg; and the other 9 are dated from the
18th to the 21st July, from Sandwich.
My reason for dividing them was this. On the 9, I am now referring to the
notation M.C. 87356 which was typewritten on has been struck out, and another car
number inserted—the new car number is C.P. 210,494. The total of the whole of

30 the 31 B. 13s is 2,600 cases.

MRr. TiLLeEy: Q. Will you divide this between 22 and 9?—A. The 22 are for
1,700 cases; and the 9 are each for 100, or 900 cases.

ME. RowgLL: The 22 will be marked, 9, C. and the 9 will be marked 9, D.

MR. RoweLL: The 9, D are the ones where there is a change in the car number.
I think you pointed out that in the invoice dated June 12th the bill of lading is June
12th, and the stamp received by the railway is June 12th.

Q. Have you any further comparison?—A. 04664—invoice number—date
April, 1927. B. Syring, Detroit, Michigan, care C.P.R. dock, Windsor, Ontario.—
800 amber ale—400 black label—notation, C.P. 287,433—Bill of lading dated 11th

40 April, 1927. B. Syring, care of C.P.R. dock, Windsor—car Number C.P. 287,433—

1,000 cartons and the notation ‘“for export”, as I have described and to be prepaid.
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(Exhibits 10, A, Bill of lading 10, B, and B 13s, 10, C.)

There are 8 B. 13s covering 350 cartons, dated from April 13th to April 22nd,
1927.

Q. That is all you have been able to find with that car number?—A. All my
assistants have been able to find.

Q. And that applies to each case in which you have given evidence?—A. Yes.

Q. Then have you the invoice of that one we had before this morning—Exhibit
8-A is the invoice number, 03529, dated June 28th, 1926 for 1,500 cartons; and the
bill of lading is for 1,500 cartons?—A. It is 1,500 cartons.

His Lorpsurr: You gave us 1,200 cartons before?—A. Then I was wrong—it 10
should be 1,500 cartons. (Ex. 8-B).

His Lorpsuir: The B. 13s had 1,100 cartons?—A. 1,100 cartons.

TrE WiTNESs: Invoice Number 03545 is the one I am dealing with now.

Mgr. RoweLL: This will be Exhibit 11-a; the bill of lading will be 11-b; and
11-¢ will be the B. 13.

TaE WIiTnEss: 03545 is dated the first of July, 1926, to F. Savard, Detroit,
Michigan, care of C. P. R. dock, Windsor. 1,500 cartons black label, pints; notation
“N.P.” 13845, and notation also to C.P.R. dock.

Bill of lading is dated the first of July, 1926, consigned to F. Savard, C.P.R.
dock, Windsor—car number “N.P.”” 13845, 1,200 cartons, for export, as described in 20
the others, and to be prepaid. There are 12 B. 13s, all for 100 cases each, total
1,200 cases—dated 13th and 14th July, 1926—all from Sandwich.

Q. What is the next one?—A. Number 04647, dated the 30th March, 1927,
B. Syring, Detroit, Michigan, care C.P.R. dock, Windsor—1,500 amber ale, pints;
notation C.P. 286,029. Bill of lading is dated the 30th March, 1927, B. Syring, care
C.P.R. dock, Windsor, car number C.P. 286,029. 1,200 cartons, same notation as to
export, and to be prepaid. There are 22 B. 13’s covering dates from the 5th April, to
12th April, 1927. The customs stamp of Sandwich cover the 1,200 cartons.

(Exhibits 12-A, 12-B and 12-C.)

Q. I notice in the cases you have given us are all in 1926 and 1927. How about 30
the illustrations in 1924 and 1925? A. I could not make a comparison.

Q. You could not make a comparison? A. I could not make a comparison.

Q. Why?—A. In the earlier months of the company, there was no notation
of the freight car number.

Q. On what?—A. On the B. 13.

Q. On the B. 137—A. Yes.

Q. And then you could not possibly have the invoices and bills of lading with
the B. 13 to check them up so as to ascertain what the B. 13s related to in the parti-
cular shipments in those two years?—A. No.

Q. In 1924 and 1925?7—A. Yes. I don’t know how you could do it unless it 40
was possibly to make a complete analysis of each B. 13 which would take weeks.
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His Lorpsarp: Did you take the total>—A. We took the grand total for the El&;’;ﬁw
whole period. Court

His LorpsHip: But for the semester for 1924 and 1925?7—A. No. of Canada

Mz. RoweLr: Q. Then on what principle or basis did you select the illustra- gﬁigg;‘g:
tions you have given us this morning?—A. Entirely at random. No. 3

Q. Entirely at random ?—A. We had selected them at random. We did not —
know what we were going to find. There were some 100,000 of B.13s or more, and %:f:a&ig%i},’n
it was impossible to select them except at random. We endeavoured to do this. May 8, 1928

(continued)
I selected all for one name, one name appearing in the company’s books as charged

10 with the beer.

Q. Is there any fairer way you know of getting at an idea of the general
relation of the B.13s to the shipments than the one you have adopted 7—A. I don’t
know what other comparison could be made unless as I said before it was possible
to analyze every B.13 and match it up with some shipment, and I think that is very
unlikely it would work out as there are so many of them.

His Lorpsarr: Can you explain the difference in the invoice and the bill of
lading?—A. Do you mean in the date?

His Lorpsuip: No, in the quantity?—A. No, I cannot explain it.

Mg. RoweLL: Q. You said yesterday in answer to my learned friend that in

20 making up this exhibit No. 2 which was put in, you had followed the regulations
and rulings of the department, as I understood your answer?

His Lorpsuip: He was acting under their instructions. He was asked by the
department to try and unravel this.

Mzg. RowsLL: I want to find out what rulings he refers to.

His LorpsHIP: You mean something legal, something written?

Mg. RoweLL: Q. Something that would be written?—A.—Apart from the
question of price which I think we discussed yesterday, I saw a great many rulings.

His Lorpsurp: What do you mean by rulings?—A. I am going to describe
them. First of all the regulations issued under the statute itself—that is the first,

30 the regulations.

His LorpsHip: That is something tangible.

Mg. TiLLEY: Q. Could we not have them so that we would know what he is
referring to?—A. If you will let me explain what I am talking about.

Mz. TiLrey: He says he saw regulations under the Act. Can he not identify
them, so that we can have them as we go along.

Mg. RoweLL: Q. Have you any rulings by the department under the Act
which you have dealt with in connection with this claim?

Mg. TiLeY: I object to the question. Let us know what he saw. It is for
your Lordship whether they are rulings under the Act or not. ‘

40 Mr. Rowerw: His Lordship must determine whether the rulings are good
or bad.
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Mg. TiLLey: Why can’t the witness say what he saw, and produce it, and then
we can decide whether they are proper or not.

His Lorpsmip: His instructions and what he had in his head. He has made a
statement and he stands by that statement, and we have to face the statement
irrespective of any instructions or talk or anything he might have had before—that
cannot influence the statement.

MER. RoweLL: Quite so. But if there are certain departmental rulings or regu-
lations which were furnished to him—which heé has been furnished with, then I
submit it is a proper thing, he having answered that in my learned friend’s cross
examination, for me to ask him what were those. 10

His LorpsaIr: But you are not going to ask him to give us the rulings made in
the department by some official with respect to thousands of entries that have
been made.

MR. RoweLL: No, unless they are general rulings.

His Lorpsurp: That is dangerous. ,

MR. RowgLL: That are applicable to the entire brewing business.

His Lorpsurp: What is your object in getting that.

Mgr. RowELL: So that your lordship will have before you fully the basis upon
which the claim is made up.

His Lorpsarre: I will have to approach it from the legal point at the end. Is20
that right. Is that finding right. Does it comply with this and that, and I will
have to find my law in the statute or regulations—but not by the rulings made by
the department.

Mgr. RoweLL: Then I will ask a question if your lordship rules it out. Then
I accept your lordship’s ruling. My learned friend asked him what he proceeded on.

Mkr. Tiirey: I did not ask him what the regulations were. I asked him what
he proceeded on, and he said on some regulations. If my learned friend wants to
prove the regulations as controlling your lordship’s decision I quite agree he can
do it.

His Lorpsarp: But the regulations that are made under the statute—he ear-30
marked it—we know what that is. :

MR. TrLLEY: Let him produce that.

His Lorpship: I think we have got them.

(The Registrar.—They are filed as Exhibit C, but are not yet furnished.)

Mgr. RoweLL: The witness hastily said in his answer to my learned friend’s
question, he used the regulations, rulings and instructions. Now my question is.
what regulations, rulings and instructions—are they in writing?

MR. TiLLEY: I asked him what he proceeded on, and he said on something.

" Mr. RoweLL: If my learned friend asks what he proceeded on, and the wit-
uess gives his answer, then I am entitled to know what those things are in respect 40
to which he has answered my learned friend.
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Mg. TiLLey: If T ask the witness what did you proceed on, and he says on a talk Eislégzer

with someone—I did not ask him about the talk. Court

. . . Canad,
His Lorpsurp: I will have to see whether the statement meets with the require- . ” ; ¢
aintiff’s

ments of the law. You want to put the*cart before the horse? Evidence
Mg. RoweLL: No. The judgment on the law and the legality is clearly in your No-8
lordship’s hands—but I want to have before your lordship the basis on which the Albert B Nash

claim was made up. Your lordship may say that is a good or bad basis. Re-examination
His Lorosuir: Why don’t you ask him—you will have to ask him afterwards 1}3,‘;‘,{,?,;,,1332)8
did he make the statement according to his instructions.
10 Mzg. RoweLL: I am only asking for matters in writing.
His Lorpsuir: We have so far, the Regulations made under the statute. I
think we are all agreed about that. You might show them to him.
MgR. TiLLEY. I am presuming that my learned friend is trying to get in some-
thing produced to this witness that is really not evidence and should not be con-
sidered.
His Lorpsuip: Those regulations we can identify them. There is no objection.
It is the rulings I stop at and wish to consider. I would not allow this witness to
relate the several rulings that had been made by the department.

Mg. RoweLL: Will your Lordship not allow him to refer to rulings sent to all
20 the port collectors as governing—

His Lorpsuip: Those rulings would not bind anybody. It is only the regula-
tions that would bind anybody. I had to consider that in a case—those rulings
other than by a Minister, call them what you like, not made under the statute are
not binding. ‘

Mgz. RowerL: They may be made under a statute, but they may not be binding
on your Lordship. Even the regulations made under the statute, purporting to be
made under the statute, are not binding on your Lordship.

His Lorpsuip: What difference does it make whether we know what instructions
this witness had. Why don’t you ask him how he prepared that; what principle he

30 adopted; what directed him—that is all we need get. Whether he did it under

instructions or not makes no difference.
(The court then took a recess from 1 to 2.30 p.m.)

The court resumed at 2.30 p.m.

ALBERT E. NasH: Re-examination resumed by Mr. Rowell, K.C.

Q. My learned friend showed you certain customs entry forms relating to
bottles, which my learned friend presented to you yesterday; and I would ask you,
is there anything appearing on those entries which would identify those second-hand
bottles with the Carling Co.’s. sales?—A. May I see the entries?

Q. Yes. (The entries are handed to the witness).—A. No.

40 His Lorpsuip: Is there anything to identify the Carling Co.’s bottles?—A.
No. They are imported by the Carling Export Brewing and Malting Co.
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Eic"he‘;';er His LorpsaIP: They are not in the nature of second-hand bottles used and
of (ét;ﬁda sent back. Let me see one of them. They are called second-hand. I am taking
— the one of the 12th January, 1925. Do you read the number of packages as being
Plaintiff's “one”’?—A. One car.
No. 3 Re-Cross-Examined by Mr. Tilley, K.C.
Albert Q. You were going to look up for me what the tariff item was for returned
%é—lglf:!lxlﬁnation empty bottles.
%:g’ti%uggfs MR. RoweLL: Is there any tariff for returned empty bottles?
MR. TiLeEY: Q. If there is not, he cannot read it. If there is one read it?—
glbert . Nash A, No, I cannot read it. 10
i}:?isr:afcf;%% Q. You cannot read it, why?—A. There is nothing about empty second-

hand bottles.

Q. What does it say?—A. “Glass—demi-johns or carboys—bottles, n.o.p.,
decanters, flasks, phials, glass jars and glass bowls, lamp chimneys, glass shades or
globes; cut, pressed, moulded or crystal glass tableware, decorated or not; blown
glass tableware and other cut glassware.”

Q. So that there is no item for returned empty bottles?—A. I have not been
over the whole tariff. I have not found any.

Q. You have not found any?—A. No.

Q. They have come in apparently free. What you had there is bottles 7—A. 20
The entry is one car of second-hand empty bottles. The rate of duty is 3214 per
cent.

Q. One carload of empty bottles—second-hand ?—A. Yes, second-hand empty
bottles.

Q. And the total value of them is what—the value for duty?—A. The invoice
value is $591.88 on this particular entry I have in my hand. The value for duty,
$392—rate of duty, 3214 per cent.

Q. One column is headed invoice value in currency; and the other is value for
duty in dollars?—A. The value for duty in dollars is the value at which they com-
pute the duty. 30

* Q. What does the column mean, invoice value in currency ?—A. I would think
that would mean that was the price they paid for them.

Q. And the other is?—A. The price at which they are valued for duty.

Q. How would there be a difference between the two?—A. There might be a
difference. It is an ad valoremi duty and declared at presumably for home con-
sumption. _

His Lorpsuir: Would it all mean this, while there is no turn over for empty
bottles, that is all governed by the value or price. They may have paid in duty in
the first place when entering Canada on $600—then they were filled, and they went
out and now they are coming back entered as second hand. They would say you 40
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would not pay $600, but you might pay on $450—and they would charge on that Eln the
price?—A. I could answer that if I saw the invoice value. Court
His LorpsHrIp: Is there anything turning upon that?
Mge. TiLLey: All I want to ask you are they entered as second hand bottles‘? Plaintiff’s

Evidence
A. They are entered as such. —
Q. How many carloads are there?>—A. I think they were all in one car. I will No.3
have them added up to ascertain the number of cars. ﬁg’_ﬁiﬁf Nash
His Lorpsuip: Is there anything turning upon that? m;“g‘“{g’z%

Mg. TiLLEY: It shows Carling’s bottles coming back from the United States. (continued)
10 These are all brought from the United States.

Mg. RoweLL: But we say that there is no evidence there that they are Car-
lings’ bottles. There is nothing but second hand bottles.

Mgz. TiLLey: Q. You do not find any entry that they are in the second hand
bottle business, buying and selling bottles?>—A. I do not think I can answer that
without referring to my notes.

Q. If you do, I would like to have what you have to say about it. And the
Carling bottles, are they bottles of their own shape?—A. I don’t know.

Q. You don’t know whether they are or not?—A. No.

Q. They are not dealers in second hand bottles, buying them and selling them

20 again?—A. We did not find they were.

Q. So far as they were purchasers of bottles, second hand and new, so-far as
their books show, they were bottles to be used by them rather than to be sold?—
A. I think there is no doubt about that, they were to be used.

Q. Now then dealing with the B.13s will you please let me have a bundle
of the B.13s for 1926, say June and July, 1926?—A. Any bundle?

Q. Any bundle. Do they go according to dates or ports?—A. I think they
go according to ports and dates.

Q. Did you go through these B.13s to ascertain whether in all cases the
number of the car was on the B.13?—A. We did not go through them with that

30 object first. We found when going through them the number of the car was not on all
of them, but that was not the object.

Q. Can you say whether there were any B.13s during the period you were
examining the B.13s, that had no number of the car on them at all?>—A. Yes, there
were.

Q. What did you do with the B. 13’s that had no car number on them—did
you make any use of them in your analysis of the B.13s.—A. No.

Q. So that according to your evidence as it now stands, there would be B.13s
without any car number on the B.13, and the B.13 would represent some portion of
the invoices you were dealing with?—A. I cannot answer the second portion of

40 your question. ‘

88135—5
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Ea{:‘hégfm Q. It might be. Please be frank with me, even if it is against the Crown?—
Court —A. The point I did not take into consideration, in the B.13s was the car numbers
of Canada’
T on them.
El‘*,’iﬁ‘;‘fg: Q. I am asking you whether it would be possible that some of the B. 13’s on
No. 3 which there were no car numbers, would represent portions of the shipments covered
— by some of the invoices you have produced—whether that may be so?—A. I could
Albert E. Nash .
Re-cross-. only answer that if I could compare them.
i}g’;‘g‘,&%’{,‘s Q. What do you mean by comparing them?—A. Matching them up.
(continued ) Q. So far as your information goes now that might be so?—A. It is possible.

Q. The form does not require the car number to be given at all?—A. I do not 10
think it does. v

His Lorpsaip: The B.13 is nothing else but a document to show that the goods
went out of the port?

A. There is no place for the car number.

Q. But you have found it stamped on some of the B.13s or printed ?7—A. Yes,
stamped.

His Lorpsare: Stamped, Customs?—A. The number is stamped in this part—
with a rubber stamp.

Q. T open this bundle up that was handed to me of B.13s 52090 or 52091, and
I see these are Sandwich, C.P.R. to Windsor, one without a ear number on; then 20
another one with a car number; then another without a car number; another one
without a car number; another one with it—that is September apparently 1926—
that is the time they would be filed in Ottawa?—A. Yes.

Q. You are not suggesting are you that unless you find the B.13s with the
car number on it for the quantity of goods shown by the invoice, that that indicates
the goods covered by the invoice did not go to the United States?—A. I am not
suggesting anything.

Q. And then, I notice in one case, you have a larger amount covered by B.13s
with the car number stamped on than is covered by the invoice?—A. Yes.

His Lorpsarp: That is covered by the books. Is the Number of the invoice 30
the same as in the books?—A. Yes.

Mgr. TiLLEY: You only found that in one instance?’—A. The one I gave you;

I don’t know whether we found more or not.

Q. I suppose it would be possible for the same car to make a second journey
with beer?—A. I would think so.

Q. That is to say, there is nothing in the information you have before you to
prove that the car did not make a second trip?—A. No.

Q. You do find accounts showing large purchases of new bottles>—A. That is

what I want to refresh my memory from my notes. There are accounts showing
purchases of bottles. 40



67

Q. I am told they run into many thousands of dollars every week?—A. I am
not able to say without referring to the items to confirm that.

Q. Will you?—A. That is so. The financial statements of the company
would show the total from that company—that is one of the expenses of the company.

Q. Can you compare the price with the new as compared with the price for the

pld—what they paid for the new, compared with what they got them in from the Albort B. Nash

United States for?—A. I should think that would be possible. I may have to ask
the company to produce the invoices. That would be quite possible to tell if they
have the invoices here.
10 Q. Give me the total per month sold, and the amount that went to the border
city?—A. Yes.
His LorpsHIP: For how long?
Mg. TiLLEY: During the period.
His Lorpsuip: They only came into existence in 1924—for the period in question?
Mg. TiLLEY: Yes. .
Mgr. RowerL: Your lordship will note that I object to this as being irrelevant,
and not appearing in the issue here.
His LorpsHIP: Subject to your objection, and reserving all of your rights, I
will allow it.—A. There are 149 entries covering bottles, customs entries, and two
20 covering barrels. There are two instances where two copies of the entry are included
in duplicates.
Q. What does that mean, is each sheet a carload?—A. Yes. It would be
151 carloads.
Q. 151 carloads of bottles described as second-hand bottles from the United
States to the Carlings at London?—A. Yes. .
His Lorpsarp: Did you not say 149 for bottles?—A. Yes. There are 151
carloads of which 149 are for bottles, and two are for kegs.
Q. I notice that there is quite a variation in the size of a carload, so that I
thought we could get it, some exact amount, but apparently you cannot give it.
30 The first one has 110 gross; and then another has 427 gross; and 378; and some do
not say—some 360—then 250, 260, and as you say some do not specify it ?>—A. Yes.
Q. You were speaking of the way the figures were made up. How many
gallons do you take to a barrel?—A. 25 gallons to a full barrel; 123 gallons to a
half barrel; 61 gallons to a quarter barrel; and 1-7 gallons to one dozen quarts;
and -90 gallons to one dozen pints.
Q. Returning to the first one you mentioned?—A. Twenty-five gallons to a
barrel—I used the word full barrel—I mean a full barrel, what they call a barrel.
Q. You do not use 26 gallons?—A. 25.
Q. I was instructed you used 26 gallons?—A. 25 gallons.
40 Q. Could you put a check on that to see whether in the actual computatlon
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Inthe — you did not use 26 instead of 25. I am not saying you are wrong—but I would

Exchequer : . :
of %Zu"ﬁda like you to put a check on it?—A. I certainly will, yes.
- Q. Now you said as well, and your statement is put in now and shows it, that
Fiaintill's you made some adjustment about the freight?—A. Yes.
No. 3 Q. Will you explain what isinvolved in that statement?—A. Yes. The freight
Albert B. Nash allowed in the first column was all the freight which the c.ompany claimed. We.
g{ms:&on only allowed the total amount the company had actually paid taken from the pur-

May 8, 1928  chase records of the company. Do you wish my reasons?
(continued) Q. Yes, give me your reasons?—A. The reason involves a ruling of the depart-
ment, that is why I desire to give it. 10

Q. T am not concerned with why you did it. There is nothing from the books
of the company that makes it a different proposition to deal with than from the
books of any other company?—A. No.

Q. It is the ruling you applied to all?—A. Applied to all breweries.

Q. What I am concerned with. What is the difference in point of fact,—
supposing the company trucked beer, would you exclude the expense of trucking?—
A. Yes. In their own trucks, yes.

Q. That is the test you applied, whether the company paid it to a common
carrier?—A. I will use the word independent truck, a common carrier independ-
ently of it as a company. :

Q. And then if it did not do so, you did not allow it anything as an expense
for transporting goods?—A. No.

Q. Although it would cost money?—A. Although it would cost the company
money to truck it, if it had its own trucks.

20

Q. I would like to know what the point is, when it is penalizing the company
because it did work itself rather than pay the money out. Why not allow them
the expense?

His LorpsHIr: I suppose it goes in the overhead, in the price of the beer.

Q. I wonder why it was disregarded?—A. That is a matter the officials should
answer—that involves a ruling by the department. 30

Q. I'am not concerned with a ruling?—A. The money paid to an independent
carrfer has been allowed. ‘

Q. And if not done by an independent company the company has had to
transport it at its own expense?—A. I think it did.

Q. Let me assume that that is not a justifiable thing to draw. If you were
not proceeding on the differentiation between money paid to an independent party
and money expended by the company itself, would the freight charges or expense of
transportation as it stood in the first statement remain, or do you criticize that
provided the principle should be adopted that they should get their expense of
trucking if they did it themselves?>—A. You mean if they are entitled to the deduc- 40
tion what they charge as the cost of trucking?
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Q. Yes?—A. If that was allowed then the claim would be somewhat reduced Egc"h:q";er

i Court
in the second statement. of oo

Q. As I understand the question I am asked to put to you, it is this. Thatin ~ —"
your statement which is Exhibit 2, you do not make any deduction for freight— E?ilgg,lg:f
that may be the point you have been speaking to me about. You did not make any ;3
deduction for packages,—and it is suggested to me, and you will be able to tell me Albefcﬁ Nash
whether it is right or not, that had you done so, there would have been an overpay- Re-cross-
ment of $910.79 instead of an overpayment of $288.66 as shown in your exhibit m?lgn,af'&ng
No. 2?—A. Assuming this to be a correct statement? (continued)

10 Q. It is the principle I want to get at>—A. The principle behind the allow-
ances was this. We allowed the freight that was paid to the independent carriers.

Q. In that month (indicating) was no fréight paid at all?—A. It must be so.
I have overlooked another point in connection with freight I should have mentioned.
In addition to allowing the freight paid the independent carrier, we did not allow
freight for the earlier months of this claim for the reason that it was not shown as a
separate item on the invoices that the company sent it to the purchasers of the
beer—that is the reason why in the month of April no freight is allowed. Late in
1925 the company did commence to show on its invoices the items of freight separ-
ately, and from that time on.

20 Q. That freight was allowed if paid?—A. If paid.

Q. To independent carriers? —A. Yes.

His Lorpsuip: Was it just a matter of showing it as a separate item on the
invoice?—A. Yes.

Q. What is the point. That seems arbitrdry. Possibly there was a reason
back of it?—A. For that you must refer to the Regulations under the statute which
are filed. I could refer to them.

Q. Yes, do?

His LorpsHip: There has been a copy filed.

Q. What page?—A. (Witness is handed Exhibit “C”). The item I refer

30 to is on page 44 of this book, Exhibit “C,” section 6. It reads the ‘“Consumption
or sales tax is not to apply on the charge for freight for transporting a taxable article
from a licensed manufacturer or producer to the purchaser, provided the charge is
shown as a separate item on the invoice on which the tax is accounted for by the
manufacturer or producer.”

Q. You say that covers this case?—A. I am not giving a legal interpretation
of it, but that is what we followed.

Q. Has any doubt been raised about it?—A. No.

Q. It seems to you to be clear>—A. Yes, it seems to me to be clear. That is
the first treatment afforded in respect to credits allowable. Then in respect of the

40 packages returned—
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Eic’;;g;er His LorpsaIP: You mean packages or containers?—A. I was going to use the
Court word containers. These have all been allowed where the credit notes indicate clearly
‘ff ?f_"ada that they were returned empties. Nothing has been allowed where no credit notes
ﬁ‘;‘i‘g:n‘ﬁ;“ were produced, o1 where not seen by us.
No.3 Q. Did you ask for them?—A. I think we asked for all the credit notes.
Albert — Q. What do you mean by credit notes. Would these items that we have been
E. Nash speaking about in this bundle be credit notes?—A. Those are not credit notes.
Recros.  Those are entries for importation.
?dc;{ﬁi»u}gggs Q. Let us call them what you like, but here is money paid by the company.

Would credit have been given for those payments if it was in the form of a credit 10
note?—A. Yes. If in other words this document read that they were crediting
John Smith for returning those empty bottles in that entry, John Smith being the
purchaser of their beer it would have been allowed.

His Lorpsuip: The credit note is between the vendor and the purchaser?—A.
Yes.

Mr. TiLeY: Q. If we Put it this way, that the empties must be returned by
the purchaser direct?—A. I don’t think we can put it quite in that way now.

Q. May I put to you another question, and I will not embarrass you about
answering it fully. Supposing that in the regular course of business with your
checking up of the brewery, you found that these were empty bottles returned from 20
the United States or wherever the beer had been consumed, and a reasonable amount
included there for collecting them and getting them and bringing them back, would
that be treated as a credit?—A. I cannot quite answer that. What would be
treated as a credit would be the amounts passed as a credit between the vendor and
purchaser. What is done in practice is to make an accounting at the end of a monthly
or a 12 monthly period—credits charged out to customers less credits returned by
customers, they are never the same. They never work out exactly. The difference,
if there is more charged out than has been returned it is taxable—when I say is tax-
able, would have been taxed by us in making up thé claim.

Q. Because the sales tax would cover the sales price?—A. Would cover the 30
sales price. But what we have allowed is the empties or containers for which credit
notes have been issued to customers.

Q. Must the credit note be issued to the customer?>—A. To a customer.

Q. Are you speaking of the form, the form or matter of substance when you say
that?—A. Matter of substance.

Q. That is to say you would give credit for an item such as we find here—the
price might come to $500 on this bill for the container, the credit?—A. If the
bottles covered by this entry had been credited to the purchaser of the beer, or a
rurchaser of the beer, credit given to him on his account in the books, then we would
have deducted it from the sales. 40
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His Lorpsuip: You mean the difference between purchasing second hand empty E%qh;a

bottles,—the return by the purchaser—as bought full and returned empty ?—A. That Court

is what we are trying to do. ")f ?a—nada
Mg. TiLey: Q. I am going to ask you to assume that they are returned as };“;l“-‘gg;fg;“
empties,—that they were bottles filled and sold with beer in them by the Carlings, No.3
and the beer was consumed,—and the person who consumed the beer did not con- Albort B Nash
sume the bottle?—A. They would be credited to the purchaser. Re-cross:.
Q. If they had credited them you would have allowed it?—A. Yes. ﬁ‘;‘;lg’a{&%

Q. But you would not have allowed it if it was made to any other person than (continued)
10 the purchaser himself. Do you tell me that?—A. I do not go that far. I say if
there is evidence of the purchase of bottles, for instance from a bottle broker, I mean,
who collects them and sells them back to the brewery that would not be deducted.

Q. That would not be deducted. Although if the allowance was made to the
person who bought the bottle with the beer in it, you would credit it >—A. If the
allowance is made on the selling price of the beer.

Q. Supposing the customer paid his bill in full, and he gives the bottles to some
person who turns them in and gets credit?—A. I think provisions has recently
been made for dealing with such a case as that.

Q. By the regulations >—A. It is a new ruling of the department. It has been

20 a difficult point.

His Lorpsuip: You have Regulation 7 ?—A. This is some other ruling issued by
the department, and we will get to that when we come upon this point.

Mgrg. TiLLey: What date?>—A. I don’t know the original date. I have one
under January 20th, 1928.

Q. That ruling would not concern us. That is the only way you can state the
rule, when you went through these books of ours. You have explained what the
rule was?>—A. I have explained what we have done in the absence of more com-
plete information as to how the containers are treated. What we have done is to
allow all credits for containers where the credit notes have been produced and indi-

30 cate that the allowance was made.

Q. The allowance was made to the purchaser and not to anybody else?—
A. Yes. I don’t know whether it would be the original purchaser. It is impossible
to say that. For instance take the account to Savard, if Savard got credit by a credit
nete for bottles, I don’t know whether Savard was the first purchaser of those bottles—
but the credit is allowed to him where the-credit is given, where the credit notes
indicate they were returned bottles.

Q. The man who gets the credit need not have bought the beer in the bottles
originally. He must be a purchaser of beer from the Carlings, and if he is a pur-
chaser of beer he can get credit?

40 His Lorpsuip: There is nothing unreasonable in that. They would not give
credit to anybody but the purchaser.
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Mk. TiLey: Q. Let me apply your rule. Supposing Savard bought ten gross
of beer and happened to be able to turn in 20 gross of bottles, and it was credited in
his account he being the purchaser of the Carling beer, you would pass that?—
A. I do not think I can say that. I don’t think I would.

Q. Now, then just a question or two about the account you referred to at
Windsor. It is rather difficult to follow your statement although you made it as
clear as it could be made at the time about the account at Windsor. But I gather
from a certain date you took all the credits to a Windsor bank account the details of
which were not in the company’s books at London and treated all the credits as be'ng
the purchase price of the beer? A. Yes. 10

His LorpsHip: That is right?—A. Yes.

Mz. TiLLEY: Q. And you took that as a lump sum. I mean it did not result
in so much per case. It is just the aggregate amount ?—A. Yes, spread over the
months.

Q. His LorpsHIP: Over what months, can you identify the months?

Mr. Tirey: Q. I think they appear in that statement, Exhibit No. 27—
A. From August, 1926.

Q. Well, from August, 1926. In August you added $87,592.817—A. Yes.

Q. In July, there was no such addition?

His LorpsHir: Where do you find that? 20

MR. TiLLEY: In the third item.

His Lorpsurp: In 1926?

MR. TiLLEY: Yes.

His Lorpsuir: Yes, I have got it.

MEk. TiLLEY: Q. Now, then in July you took $286,406. You have to add the
total, that is for all the beer, is it not? Now can you tell me what addition you made
to the price per gallon by adding the $87,592.?—A. It might be worked out.

Q. You have never worked it out?—A. No.

Q. You do not know how much it is per gallon?—A. No.

His Lorpsuir: Would not that be at $3.25?—A. We used what came into the 30
bank account.

His LorpsHIP: As a result what price do you put on the beer?

Mz. TiLLeY: Q. You found a bank account in Windsor?—A. Yes.

His Lorpsure: Have I understood that point. Although the beer was entered
at $1.75, at London, it turned out that they realized with what was in the bank,
$3.25?

M-gr. TiLLEY: No.

His LorpsHrp: Is not that your contention?—A. No, not exactly,

His LorpsaIP: Well, make it clear.—A. I don’t know that it is my contention.

His Lorpsuip: Your view ?—A. We added the whole of the amount that was 40
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in the bank account as representing the price received by the Carling Co., from the In the

purchaser of the beer—that is why it was done. E"éﬁfﬂl‘”
His Lorpsuir: The proceeds of the beer?—A. Yes. It may be that it might % ¢

work out slightly less than $3.25. Plaintiff's

10

20

30

40

Me. TiLLey: Q. You do not know?—A. I think that is probable. I think —

that it is more than probable. Well, we know pretty well it did work out less than No.3
$3.25. Now I am getting into another realm. Albert . Nash

Q. Probably less than $3.257—A. Probably less than $3.25—that is on the examination

May 8, 1928
basis of $3.25 for two dozen pints. (continued )
Q. You took the total credits of the account?—A. Yes.
Q. Although the total credits were not in fact transferred to London‘?——
A. They were not in fact.
Q. You did not take such of the moneys in the bank account that went to the
company at London?—A. No.
Q. And did you continue that rlght down to date?—A. We continued that
down, not quite—with the exception of one month.
His Lorpsuip: Q. With the exception of April, 1927 ?—A. Yes, with the excep-
tion of April, 1927.
Me. TiLLey: Q. Have you got that other information?—A. If you will let
me give it to you as soon as it comes.
His Lorpsuip: You were to get the total amount of beer?—A. It is coming
up from my office.
By Mr. Rowell, K.C.
Albert E. Nash

Q. My learned friend asked you about the B.13s put in—if there might not Further

be a second trip of the same car, and I understood you to say that was possible?— ‘&ea;’ga';‘gg;“‘m

A. Yes. (continued )

Q. Have you looked at the B.13s to see whether they are all dated on the
date of the car shipped, or whether they are dated on different dates?—A. They
are dated at London.

Q. All dated at London?—A. Not speaking of the customs stamp date.

Q. They are all dated at London, but there was one exception you pointed
out this morning, where it went in as C and D?—A. Where I split it in one case—
that was my object in splitting it.

Q. Apart from that they are all dated the same date in London,—all dated on
the same date at which the bills of lading and invoices are dated?—A. Yes. I
think that is so.

Now, I think we perhaps can get the information you desire. The information
1 am now giving is the total exports of alcoholic beverage during the fiscal years'
ending 31st March, 1924, March, 1925, March 1926—and the six months period
ending September, 1926 as reported to the government and included in their blue
books.
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His LorpsHir: Ending September, 1926?—A. September, 1926.

Mg. TiLLEY: That would be three years and six months?—A. Yes. Then Beer,
Canadian produce, 1924, 3,192,491 gallons—value, $5,335,668.

His LorpsHiP: Is that a statement you are going to put in?

Mg. TiLLEY: Yes.

THE WiTNEss: 1925, gallons—3,142,048—value $4,860,984. Then 1926, gallons
3,786,164, value $5,136,103.

And for the six months to September, 1926, gallons 2,861,753, value $3,727,775.

In addition to that in 1924 there was a small amount of foreign produced beer.

Q. But it is shown on the statement?—A. Yes. That is Canada as a whole. 10

Q. That is export?—A. That is reported exported.

(The statement is put in as Exhibit “D”".)

Mgr. RoweLL: It will not be necessary to renew my objection to these exhibits.

THE WIiTNEss: Then the next statement is the exports of spirits through the
port of Windsor and outports. This is only given for the six months period ending
the 30th September, 1926—and the six months period ending March, 1927.

Q. Why?—A. We did not compile it for the earlier years for those ports.
Those two six months periods were added together—

Mr. TiLLEY: Q. Are we going to have the items here to compare?—A. No.
This is for the 12 months period taking in the last six months of the previous state- 20
ment, and including six months ending March, 1927. But it would take a little
time to compile a statement so that it would be comparable with the previous
statement.

His Lorpsair: I think it would be better?>—A. I can have that done tomorrow.

(Statement is put in as Exhibit “E”.)

Mg. TiLLeY: Q. I thought you were going to give us as well the total beer
produced?—A. Produced by all the breweries?

Q. Yes?—A. I am not aware that such a record is kept. I think it would mean
a compilation of each of the 86 breweries.

Mr. TiLLEY: You can tell me if I am wrong, when I suggest that you are the 30
authority for the statement that 80 per cent of the beer manufactured in Canada
went out through Windsor?—A. If I made the statement? I don’t know—but I
know it was a large percentage.

MRr. RoweLL: Say what you know—what you can check up.

Mg. TiLLEY: Q. You could check that up?—A. Yes. You say produced—
you mean sold?

Q. Sold?

His Lorpsuir: Do you mean sold or shipped?

Mr. TiLLEY: It might be a difficult thing to get.

Tae Witness: I mentioned and I spoke to what was reported as exported— 40
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that is the quantity of beer reported as exported through Windsor, as compared _Inthe

s . . . Exche
with the quantity of beer exported for the whole Dominion, that is what you want? Cout
MR. TiLLEY: Yes. of Canada
Q. That is comparing the beer at Windsor with other points?—A. Yes. E‘v’*l‘é‘gg:
Mgr. Tiey: Q. I would like to know how Windsor compares as an exporting No 3
point with other places which are said to be exporting points?—A. That is, as I —
Albert E. Nash
understand you. Further
MEg. RowsLL: Q. There is one question subject to my objection. The state- Re-examination

May 8, 1928
ments you have giver my learned friend, are they compiled from the government {continued)

10 returns>—A. They are compiled from the government statistical records.

Q. The government statistical records as published?—A. Yes.

Q. And that is based on the government statistical record of the B.13s
returned?

His LorpsHip: It could not be otherwise.—A. I think I can say that. I do
know that, because I know how they built it up.

Mr. TiLey: Q. On all that beer, the excise tax is paid is it not—I mean
there is another tax on it>—A. No. There is an excise sales tax, and a gallonage
tax which are now being claimed. Apart from rice beer there is no other tax except

. the tax on malt unreleased from bond.
20 Q. And then the rice beer is fifteen cents extra per gallon?—A. Yes.

Q. When you refer to rice beer, that is beer containing anything but malt—
is that statutory?—A. I do not recall what the statute says now.

(This concluded the examination of this witness).

ARTHUR MoRGaN Cowig: Called, sworn, and examined by Mr. Rowell, K.C. No. 4
Q. What is your position in the Dominion Bank at Windsor 7—A. I am the Arthur Morgan
Cowi
Manager. E;);,Vrlneination
Q. For how long have you held that position?—A. Eight years. May 8, 1928

Q. Have you an account in the Dominion Bank at Windsor for the Carling
Export Brewing & Malting Company?—A. Yes.

30 Q. When did that account open?—A. I could not say definitely without
referring to my records.
Q. Well, look at your records and tell us?—A. The account was opened on
the 12th May, 1924.

Q. In the name of the Carling?—A. Export Brewing and Malting Company
Limited.
Q. Who were the signing officers of that account?—A. Any two of three—
Charles Burns, Marco Leon, and Harry Low.
Q. Do you happen to know their relation to the Carling Company ?7—A. I
believe they were the proprietors.
40 Q. The proprietors of the Carling Co.?—A. Yes.
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Q. Who was President of the Carling Co.?—A. The President was Charles
Burns.

Q. What was Mr. Low’s position?—A. He was Vice-President.

Q. And what was Leon?—A. Secretary-treasurer.

Q. How long did that account continue?—A. Until March 26th, 1928.

Q. It continued during the whole period?—A. Yes. So far as our books are
concerned.

Q. Was it closed out at that date?—A. The last entry, yes,—March 26th, 1928.

Q. By a withdrawal?—A. By a cheque withdrawing the’ then balance.

Q. Amounting to?—A. $52,828.52. 10

Q. Then have you any records connected with the account in cheques showing
the nature of the transactions in the account?—A. We have no cheques. They are
all given up at the end of the month. ’

Q. Have you any deposit slips showing the nature of the deposits relating to
the account?—A. I have practically all the deposit slips.

Q. Will you just let us see some of them. Take a bundle for each year. Are
these the deposit slips for the whole of the year 1926?—A. I believe so (Exhibit
No. 13).

His LorpsaIP: You call them deposit slips?—A. Yes. We call them deposit
slips. 20

His Lorpsuir: For the whole year, 1926?—A. I believe so.

His Lorpsair: How many are there?—A. I have not counted them.

His Lorpsharp: I wish you would count them?—A. There are 147 there, but
they will have to be checked over—the top one is January 26th. They would have
to be segregated by months. There are 147 in that lot.

Q. Put them all together—there are 147 in that bundle?—A. Yes.

His LorpsHir: That exhibit will contain 147.

Mr. RoweLL: Q. I notice on the margin of some of those deposit slips certain
names—what would the names indicate to you?—A. That is put on by the customer.
We do not know anything about that. The depositor may make any notation he 30
wishes, and we do not know exactly what it represents.

Q. The upper part of the deposit. Take one as an example—it starts off with
Dominion Bank—Credit Carling E. B. & M. Co., Limited (Export Brewing and
Malting Co.)—then deposited 5th January, 1926?—A. Correct.

Q. And there are certain amounts—what does that indicate?—A. Currency.

Q. That indicates currency?—A. Yes.

Q. That is a deposit of currency?—A. Yes.

Q. Then below that comes cheques?—A. Yes.

Q. And then below that are certain names, and amounts opposite the names?—
A. Yes. 40

Q. You are receiving a deposit,—what would those names represent?—A.
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They are put on by the customer for some reason of his own, probably to indicate to E zI :h«:qhzer
him from whom the cheque came or what gentleman handed him the cheque. Asfaras Court
we are concerned we are not interested in that. We lose track of that the minute it of Canada
is cleared. (Objected to by Mr. Tilley). %‘é‘f&fﬁf

His LorpsHIr: It does not mean anything to him.
Mg. TiLLeY: That is what it means to him—
His LorpsHIpP: It might be a cheque, signed by that name. éf,?llér Morgan
Mg. RoweLL: Q. I see here is one with Caplan on it. Do you know a Caplan ﬁx;fg”‘”‘fg;g
in Windsor?—A. I have heard of a man by that name. (continued)
Do you know a man by the name of Fall>—A. No.
Nash?—A. Probably he was there.
Verrest?—A. That does not mean anything to me.
Koven?—A. I know a man by that name.
Where does he live?—A. I don’t know. I have a customer by that name.
Carrying his bank account with you?—A Yes.
In Windsor?—A. Yes.

Does he live in Windsor >—A. Idon’t know vwhether he lives there now, he

No. 4

10

did.
He did live there?—A. Yes.-
. Then I see the name Bermuda appears hereon a number. Do you know
what that would?—A. I have not anything on my books to signify what it is.
Q. Paquette, do you know him?—A. Just by name.
Q. Is he living in Windsor?—A. I have heard the name but I don’t think I
know anybody by that name.
Q. Then you produce the deposit slips for 1924?—A. Yes.
(That will be Exhibit Number 14).
Q. And the deposit slips for 1925?7—A. Yes (Exhibit No. 15).
Q. And they are made out in the same form as the others?—A. Yes.
Q. Have you a bundle for 1927?7—A. No.
30 His LorpsHIP: Since there are some in the bundle of 1926, we might call Exhi-
bit No. 13, deposit slips for 1926 and 1927—will that cover it?—A. Yes.
What you have there looks like a full set for 1924. I asked my clerk to get them
all out.
Q. Tell us if there are any duplicates?—A. There are no duplicates. I
brought the whole set.
Q. Will you look to see if there are any duplicates >—A. I know there are no
duplicates.
Mgr. TiLLEY: Q. Does it take those two bundles to make up the 1924 deposit
slips?—A. No. That bundle there is apparently 1924, and this here is 1924.
40 Q. And there is no reason why there should be two separate bundles?—A. No.

0O LOOLLLOP

20
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Q. Who made the deposits in connection with this Carling account in Windsor?
A. Various clerks from their office. ' ‘

Q. From whose office?—A. The Carling office.

Q. Give me the names of any one, or two or three—A. I don’t think I know
their names back two or three years. They changed their book-keepers frequently,
but anyone might bring in the deposit. -

Q. Can you give me the name of anyone who brought in a deposit?—A. Mr.
Harry Low has brought in deposits. His brother S. Low may have. I cannot say for
certain who brought them in, but it is usually one of their clerks and I do not know
their clerks by name. : 10

Q. I see a number here in one name, deposited by a number of slips?

His LorpsHIP: Is there not a blank at the top of the slip to show to whom a
member has deposited?

Mr. RoweLL: Yes.

Q. T see here the name of Kennedy, and on others J.A.K.—can you tell me
who that refers to?—A. I do not know who J.A. K. is—presumably it is the name of
the clerk who made the deposit. Some of them are blank.

Mg. TiLLEY: What year is that?

Mgr. RowgLL: 1925.

Q. There appear to be quite a number in Kennedy’s name?—A. Yes. 20

Q. Did you see Kennedy yourself in connection with these deposits?—A. Not
particularly. I knew the man to see him.

His LorpsuIr: Did you give his first name?

Mg. RoweLL: Most of them are just Kennedy, and some are J. A. K.—Can
you tell me who J.A.K. is?—A. Not definitely, but I presume it is Kennedy.

Q. And you knew Kennedy?—A. Yes. '

Q. What was his position in the Carling Company as you knew him in dealing
with you?—A. Book-keeper.

His Lorpsuir: He was their book-keeper at their office in Windsor?—A. Yes.

Mgr. RowerL: Q. There is one on the 21st August, 1925, J. A. Kennedy—a 30
deposit slip?—A. Yes.

Q. On the 13th August, I see it is full J. A. Kennedy?—A. Yes.

Q. Others are Kennedy, and others are J. A. K.?—A. Yes.

Q. And have you any other documents in connection with that account?—
A. No.

Q. You have produced everything you have in connection with it?—A. Yes.

Q. I presume you want to keep your original sheets?—A. They have a copy of
this particular account, the auditors. They made it in my office.

MEg. RoweLL: Then I presume my learned friend will agree that we may put in a
copy, and let Mr. Cowie take back his original? 40

Mgz. TiLLEY: I would like to have it compared.
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Tae WiTness: I am willing to have that done. E;c';lé;em

Mgr. RowsrL: It would be better if you would leave the account with us for a %ouréd
few days. A copy could then be filed after it is compared with the original, and the “)f .ﬂ‘ ¢
original can be returned to you. }I;lfiﬁ]:rlges

His LorpsHIP: Is that your original?>—A. This is my original out of the ledger. No. 4

I should have it on my files. Arthur Morgan
Mgr. RoweLL: If your lordship pleases, this might be retained until a copy can Cowie

be made, and put in, and then this could be released to Mr. Cowie. ﬁ";ymgj“{g‘gg
His LorpsuIP: And in the meantime it may subject to inspection by the other (continued)

10 side.

Mge. RoweLLn: This will be Exhibit No. 16.

His LorpsuIiP: What do you call that exhibit? — A. The ledger sheets covering
the account.

Mgr. RoweLL: And I see on the face of the account it has Charles Burns, Presi-
dent, Marco Leon, Secretary-Treasurer, and Harry Low, Vice-President?—A. Yes.

Mgr. TiLLeEY: I don’t mind the account if it is merely a statement of the items,
but if there is a notation on it by the bank. Isthere anything of that kind?—A.
Occasionally they put a C.B., that indicates that a cheque has been charged back.
You will notice it there, and notice it over there, but they do not always put it in but

20 they are unimportant.

Mg. RoweLL: Q. Have you an account in the bank at Windsor of Harry Low, a
special account?—A. We had.

Q. What was the date on which that was opened?—A. The 23rd May, 1925.

Q. And it ran to what date? A. April 12th, 1927.

Mr. TiLLEY: I object to any evidence with regard to this account—it is not
evidence whether it was closed or not. It is not evidence against me at all.

His LorpsHIP: I do not know. Have you traced it? There is no objection
to producing it.

Mgz. TiuLeEY: I object to it—1I rise to object to it—it is not evidence against my

30client. There may be any number of accounts there, and there is nothing to show

any connection with the Carling Company as yet; and my submission is it is not
eivdence, and the witness can not be reading from some account in their books at the
bank and make evidence against me the Carling Brewing Co.

His Lorpsuir: I will allow the filing of it, and will reserve all of your rights.
This is the class of case I want all information.

Mg. TiLLeYy: That may be so if it is information pertinent to what we have to
determine.

His LorpsHir: He is an officer of this company.

Mgr. TiLLEY: That is perfectly true; but that does not make his transaction as

40 against the company.

His Lorpsuir: They may be connected.



In the
Exchequer
Court
of Canada

Plaintifi’s
Evidence

No. 4

Arthur Morgan
Cowie .
Examination
May 8, 1928
(continued )

80

M-gr. TiLLEY: My learned friend should connect it before he puts it in.

His Lorpsu1ipr: I will allow it to be filed subject to your objection.

MRgR. TiLLEY: We will get a lot of material on the record, in my estlma.tlon, quite
irrelevant for the matter we have to determine here.

His LorpsHIr: We have some that is strictly irrelevant—I am going to get all
the evidence I can. In this class of case I cannot shut it out.

Mgr. RoweLL: Q. Then it ran to what period?—A. April 12th, 1927.

His LorpsHip: I ask whether the account was closed up on that date?—A. It was
closed on that date.

His Lorpsuir: There is nothing to his credit after that date?—A. No. 10

Mg. RoweLL: Have you the deposit slips in connection with that account?—
A. 1 have.

Q. Will you kindly let me see the deposit slips in connection with that account?

MgR. TiLLeY: Is that within your lordship’s ruling too?

His LorpsHir: They will go in the same with account. It may turn out that
we may get some light out of it. It cannot hurt anybody.

Mgr. TiLLey: All irrelevant evidence admitted hurts the party against whom
it is submitted—that is why we have rules of evidence. ~

His Lorpsaip: This is not irrelevant.

Mgr. TiLLEY: It is entirely irrelevant. A 20

His LorpsHiP: You have that class of evidence that bears on the principal
facts of the case—but there are in every case a great many ramifications that link up
the principal facts, and which are allowed because you cannot strictly speaking say
they are irrelevant. They are linked to some extent.

Mz=r. TiLLEY: We could go on following links until we would be so far from our
case that we would not know what we were trying,

His LorpsHIp: There is lots of evidence in every case that is not relevant.

Mgr. TiLLEY: I am suggesting to your lordship a means of stopping it.

His LorpsHip: Then we will have to change the law.

Mg. TiLLEY: How can it be supposed that on the mere production of an account 30
of Harry Low we will find out whether these goods were exported, or short circuited
back to Canada.

His LorpsHipP: I don’t know. I am not going to shut the door.

Mg. T1LLEY: There are three of us who do not know—my learned friend does not,
know—from his silence he does not know.

M=z. RoweLL: I want to show the proceeds of the Carling Company’s beer.
It is not entered in the Carling Company’s books.

Mgr. TiuLEy: Is this the money that was transferred by the auditors. He
(the auditor) said I went through and I totalled up all the credits, and I transferred
that as the price of the beer? Is my learned friend going to add Mr. Low’s account 40
to the price of the beer?
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M=z. RoweLL: The statement included certain amounts carried to the credits In the

of other accounts in the Carling Company’s books. Ex(,c'%qrzm
Mgr. TiLeEY: It is one account. of Canada

Mzr. RoweLrL: No. Look at the statement Number 2. Mr. Nash claims Elvaig‘:rilfg;s
that certain items were carried to the sales accounts. One was the export funds
account,—and there were certain other accounts. Your lordship will see certain
items added to the sales in September and October—at least in 1925, in December,

No. 4
Arthur Morgan

Cowie
—in January, February and March— ﬁ::;’némiggg
MgR. TiLLEY: Let me see them. (continued )

10 M. RoweLL: 1924, December— 1925, January, February—
Mg. TiLLEY: You refer to January, 1925.

Mgr. RoweLL: The items added back to the sales. Look at the third item
back, claim under January, 1925, $10,700.

Mgr. TirLEY: Does that come from the Low account?

Mr. RoweLL: I will try and trace the moneys. I can only make a step at
a time.

Mg. TiLLeY: My learned friend has had an inquiry for a year or so, and now
he starts with another. It is clear the auditors have gone through these books.
They have copies of the accounts and deposit slips—and Mr. Nash has told us what

20 he brought into his sales accounts, and what he brought in the Carling—and I made
no objection to that because he said he adds the credits in that account—and there-
fore it becomes necessary to see what that is. But when it comes to Low’s account,
I don’t know where it ends. My learned friend says he may connect it up with
something. We must know why it is being put in. I must have some ground for
cross-examination. I must know whether it is relevant or whether it is understood
to be relevant.

His Lorpsurp: You cannot be hurt. The Manager is here. He produces the
document.

Mg. TiLLEY: Surely I am not to be in a position of having bank accounts put

30in merely on the statement I am not hurt?

His LorpsHiP: I am reserving all of your rights.

Mg. TiLLey: You can reserve all my rights and put in the account of the T.
Eaton Company.

His Lorpsurp: I cannot say at this stage what is relevant and what is not.
I cannot shut him out from putting it in if it is connected.

M=gz. TiLLEY: Must he not say how it is connected.

His LorpsHip: Perhaps Mr. Rowell you might explain. I foresee what Mr.
Tilley means.

Mgz. RoweLL: My instructions are with reference to one point that moneys are

40 transferred from the Carling account instead of being transmitted to London and

appearing in the Carling books, are transferred to the credit of this account.
88135— 6
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Mg. TiLLEY: It is a very simple matter to follow certain items—but that is no
reason for putting in the Low account as though the production was proof of the
correctness of the items, or evidence against me. Surely he can tree it, without
merely calling a witness to produce the account and file the document. I am surely
not to have all of these accounts put in and then have to surmise what use is going
to be made of them.

His Lorpsure: We will not surmise. It will have to be established clearly.

Me. TiLLEY: My learned friend is putting it that there may be certain items
that may go to an account. Let him trace it from the Carling account.

Mgr. RoweLL: I cannot call my accountant to deal with these until the acecounts 10
are before ‘the court. ‘

MR. TiLLEY: He is not hesitating to call Mr. Nash.

His LorpsHIr: Mr. Nash’s evidence has to be corroborated.

Mr. TiLLEY: We are on an endless enquiry if we submit to all of these accounts.
Your lordship is admitting the whole account?

His Lorpsmrp: I am admitting it. How could we discuss it if it were not
admitted. I am allowing the account to be filed and then we are going to discuss
the account, and then we may extract some items which may have some bearing.

(Account is filed as Exhibit No. 17.)

Mgz. RoweLL: Then I put in the deposit slips as Exhibit No. 18. 20

His Lorpsarp: The account cannot go in without the deposit slips—that is the
Harry Low account?—A. The Harry Low, special account.

His Lorpsurp: Among bankers, is there any meaning attached to the word
“Special’?—A. No.

MR. TiLLEY: As to cross examination I don’t know what to do?

His Lorpsarr: You may cross examine him subject to your objection.

Mgr. Tiueey: I do not know what the alleged connection is. I do not know
whether it is an item in the beginning of 1924, or in 1925, or in 1926 that I am sup-
posed to be concerned with.

His Lorpsarp: I don’t think you can get anything more from him. 30

Cross-examined by Mr. Tilley, K.C.

Q. Has that account got any notations written on it by your bank.—A. Nothing
particular. The only notations are those few memorandums made of the two
initials C.B.

Q. “C.B.”—that is charged back?—A. Yes.

Q. That means some item has been put through on the credit side, and then
put through on the debit side?—A. Yes.

His Lorpsnir: Is that what it means?—A. Yes.

Mgr. TiLLey: Q. And if it is a charged back item, it might be charged back for

any reason—you don’t know for what reason?—A. It may be. 40
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Q. You cannot tell what the reason would be?—A. No. _ In the
Exchequer

Q. And it might be put through again and charged back again for all you know? Court

A. Indefinitely. of Canada

Plaintiff's
His LorpsHIir: Sometimes it is occasioned by the mistake of a clerk in the bank E‘%’;‘mﬂ

A. Sometimes.

No 4
Mg. TiLLEY: Q. Sometimes paper gets in the habit of going through and it is
Arthur Morgan
hard to stop it—you have found that to be so?—A. Quite frequently. Cow1e
Q. You have “Ech”—what does that mean?—A. That was an item designated e::ﬁ,sfnanon
as exchange. It was a debit for exchange on American money. e i)
10 His LorpsHIp: A deduction or addition?—A. It was a deduction.

Q. Because American money was at a discount?—A. Yes.

His LorpsHip: That is evidence in your favour.

Mgz. TiLLEY: Q. Was the account an account that had American money in it.
Let us take the one I have in my hand, the Carling account?—A. I would judge
eighty per cent of all the deposits were by way of American funds.

Q. Eighty per cent?—A. Yes.

His LorpsHIP: Does that apply to both accounts?—A. That applies to the
Carling account.

His Lorpsuip: That applies to the Carling account?—A. Yes.

20 His Lorpsuip: Will you say the same thing with respect to the other account?—
A. T don’t know about the other account. It was a small special account.

Q. You say that eighty per cent would be in the form of American currency or
funds?—A. American funds, either currency or cashiers’ cheques or Americ‘an
cheques of ‘every sort.

Q. And the other 20 per cent, would be roughly what, made up of other funds?—
A. Canadian funds.

Q. Now sometimes would the Canadian funds take the form of purchase drafts
on Canada?—A. Sometimes when Canadian money is at a discount, some of the
American purchasers would, knowing that they could settle with Canadian funds

30 buy Canadian funds at their bank in Detroit and hand them in to our customers.

Q. And that would then be treated as Canadian funds in this account?—A. Yes.
Q. So that so far as your knowledge of the funds that went into the account
was concerned, it would indicate that the payments were by Americans?—A. It
would. '
Re-examined by Mr. Rowell, K.C. éf)t“l;;r Morgan
Q. You said that sometimes customers would buy Canadian funds because Re-examination

. . May 8, 1928
Canadian money was at a discount?—A. Yes.

His Lorpsuip: He would come in with American money and buy some other?—
A. Yes. '
40 MRr. TiLLEY: Q. My learned friend said that American purchasers would,

881356}
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In the

Exchequer knowing‘ that they could pay their accounts with Canadian funds, buy Canadian
o j%ma funds.—A. That appertains when Canadian money is at a discount.
Plaintiin _ Q. If they buy it in the United States?—A. They can buy it in the United
Evidence  States, but I have known them to come across the river and buy Canadian funds

No. 4 with American, and pay their bills in our currency.
Arthr Morgsn Q. Are‘you speaking generally or in relation to this particular account?—A.
Cowie 1 am speaking generally.
itde;;xgﬁlgggon " Q. Not in relation to this particular account?—A. No, not particularly.
(continued) Mgr. TiLLEY: Was T right in saying that the auditors for the Crown have gone
through these accounts?—A. Yes. 10
Q. And have seen the deposit slips?—A. They saw most of them in the time
they had. I don’t know how many they saw. We gave them access to the Carling,
and they saw what accounts they could and made a copy of the account—I was
asked to bring ten or more accounts—they did not see all of these. ,
Mk. RoweLL: Q. And they did not see the Low account?—A. The Low special
account, I do not think so.
(This concluded the examination of this witness).
No. 5
James Arthur JamMes ARTHUR DE LALANNE—Called, sworn, and examined by Mr. Rowell,

De Lalanne K.C.
Examination

May 8,192 Q. You are a chartered accountant residing where?—A. At Montreal. 20

Q. And I believe you are in the firm of—?—A. At present, Clarkson, McDon-
ald, Currie & Company.

Q. During the year 1926, I believe you were assisting Mr. Nash and his firm in
investigating certain breweries in the Province of Ontario?—A. Yes.

Q. In respect of gallonage and sales tax?—A. Yes.

Q. Among others were you assisting in the investigation of the Carling Export
Brewing and Malting Company of London?—A. I was.

Q. When you were engaged in your investigation were any of the officials of
the company present?—A. Yes. '

Q. What officials of the company were present during your investigation?—A. 30
Mr. Charles Burns, the President.

4

Q. Did you in the course of your investigation find certain moneys transmitted
from Windsor, from the bank account in Windsor to the Carling Company in London?

A. Yes, as so recorded in the books. They were recorded as transfers from the
Dominion Bank in Windsor to the company’s account in Windsor, Ontario.

Q. Did you have any conversation with Mr. Burns, the President, as to what
bank account in Windsor it was from which these transfers were made?>—A. He told
me what he understood these transfers represented.

Q. What did he tell you these transfers represented?

(Objected to by Mr. Tilley). : 40
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Mg. RoweLL: What did he tell you he understood? E:c{(?hetqhzer
Me. TiLLEY: He may not be faniliar with the items. f%wn%a
0] (14

Mgz. RoweLrL: He is President of the company.
MER. TiLLEY: My learned friend may be President of the Toronto General Trust E&?ﬂcfes
Company, and he may not know all the transactions. No. 5
His Lorpsuip: I cannot see that there is any objection to what took place jumes Arthur
between your president, that it should be cut off. Mr. Burns can rectify that himself. E:Jgh‘;‘;gn
Mg. TiLLeEY: Mr. Burns unfortunately is away through illness. May 8, 1928
Mg. RowrLL: We have tried to get him, and we are advised that he cannot (contined )
10.come up—his wife is ill.
Mg. TiLey: Who advised you of that?
Mgz. RoweLL: Your firm.
Q. Just tell us the conversation with Mr. Burns, what he said about this bank
account at Windsor, or the transfer of funds from Windsor?—A. He stated that he
understood that these transfers from the bank account in Windsor represented
moneys collected for the sale of the company’s product which were deposited in that

account.

Cross-examined by Mr. Tilley, K.C. JDamis lArthur
e Lalanne
Q. When did you have the conversation with Mr. Burns, Mr. deLalanne‘?— Cross- y
. . . examma mwon
20 A. It would be during my examination of the books. May 8, 1928

Q. But what year, what month?—A. In the month of October, 1926.
Q. What week?—A. It would be during the ten days after, the 10th or 12th—
possibly the last day of the month or first day of November.
Q. Did he tell you anything more than that?—A. I bad several conversations
with him. I was there with him in the next office.
Q. Is that all he told you that is material to this point?—A I don’t understand’
the question.
Q. You made a statement, and it seemed to be on the tip of your tongue—I am
asking you whether that is all he told you about it?—A. About the actual transfer of
30 the funds?
Q. Yes?—A. I do not imagine it would be all, but if there are any particular
points about it— :
Q. Is that all your remember?—A. No, not necessarily.
Q. Did you ask him a question?—A. I do not actually recollect the exact ques-
tion, but I presume I discussed the situation with him.
Q. I presume a lot, but I want to know what you remember about it, because
you had no trouble about making the statement at all  Did you ask for the inform-
_ ation or did he volunteer it?—A. I asked for it. We came upon these various things
in the books, and we discussed it.
40 Q. You asked him what the transfers meant?—A. I asked him what these
moneys would represent. |
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Q. The moneys transferred?—A. Yes.

Q. The moneys that were transferred?—A Yes.

Q. And he told you that the moneys that were transferred he understood repre-

- sented moneys collected from purchasers of the beer in the United States>—A. No,
I would not go so far as to say that.

Q. What did he not say?—A. That it would be money collected by Mr. Low or
his staff for the sale of beers. I would not go so far as to say in the United States or
Canada.

Q. Do not be so guarded now. Do you mean to tell me that it was not money
collected in the United States?—A. Not necessarily. 10

Q. Did he tell you it was collected in the United States?—A. No, he did not say
it was collected in the United States.

Q. You say that he did not tell you it was not money -collected from people who
bought beer in the United States—you are pledging your oath to that?—A. He did
not make that statement, that it was all paid by people in the United States.

Q. Did he tell you it was money collected from people who purchased beer in
the United States?—A. No. I don’t think he did. I do not recollect his making
that statement. )

Q. You do not recollect his making the statement that the money came from
the United States purchasers of beer?—A. Not completely. He made mention 20
of persons who would have paid money.

Q. In the United States>—A. No, he did not say they paid in the United States.
They might personally have been persons who came from the United States.

Q. I am asking you what he told you. Do you mean to say that Mr. Burns
did not tell you that the money did not come from people who bought beer in the
United States?—A. Yes, he may have said that—in that way that the money might
have come from them.

Q. I am not asking you what might have come. I am asking you what he told
you. You had no trouble in remembering the conversation at the start?—A. I can
answer that point. 30

Q. What?—A. The point you are making. He said he understood that this
money came from persons such as Savard, or his customers; and the money that would
be paid to Mr. Low for the sale of those goods.

Q. That it was money paid by Savard?

His Lorpsurp: No, from sales?

A. It might have been paid to Mr. Low or his staff in payment of charges
charged to the Savard account.

Q. By persons who bought beer in the United States?— A. Yes. They may
have bought it in the United States or in Windsor.

Q. I am asking you what he told you, is that what he told you, by purchasers 40
in the United States?—A. And possibly others.
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Q. I am not asking you what was possible; did he tell you possibly others?— EI n éheer
A. No, he did not make the statement that all the money came from purchasers in Court

the United States. of Canada

Q. I am not asking you that. It wont make much difference if the government g‘&g‘:ﬁ;ﬁ

loses this money. Don’t be so anxious about it. I am asking you what he told L=
you. Did he tell you that that was money paid by persons who bought the beer in the No.5
United States—did he tell you that, whether he is right or wrong about it?—A. Can jarmgs Arthur
I refer to what note I made? le;’risi;lation
Q. No. I just want your recollection—what do you say about it?—A. Yes, May 8, 1928

. ] ; 8, 19
10 some of it. I do not want to say that definitely all the money, but some of it. (continued)

Q. Now we have got it that some of it came from the United States, is that right?
A. The money, yes.

Q. All the money came from the United States?—A. Not all necessarily, but
my understanding was that his statement was that some of the moneys at least did
come from purchasers in the United States.

Q. Purchasers in the United States. Now then we have that—and are you
suggesting that any money came from purchasers in Canada?—A. No, I do not
recollect that he did.

Q. So far as he gave you information about purchasers, they were purchasers

20 in the United States?—A. So far as I can remember. I do not remember discussing
that definitely with him where the money came from particularly.

Q. Do you feel that you have not—that is your best recollection of what he said
to you?—A. Yes.

Q. And that is what he said to you about certain items transferred to London?
—A. Yes.

Q. Will you tell me what those items were. You were asking him about certain
definite transfers of money, were you not?—A. Yes.

Q. Let us see where the transfers are recorded. Let us have the transfers you

were asking him about?—A. I do not know whether there is a complete list of them
30 or not, unless they are in the Savard account. :

Q. What account do you want?—A. The F. Savard account. It was the
account in the books of the Carling Company at London—the F. Savard account.

Q. You are referring now to the account in the books at London?—A. Yes.
That would come through the cash book in London, and would be credited to
Savard.

Q. Would it not be charged to the account in Windsor?—A It would show as
having come from there, only in the cash book. I made specimens of the cash book
while there.

Q. Will you tell me whether this is the account you are referring to?

40 His LorpsHir: What is that?
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Mr. TiuLey: The Savard account in the books at London. I am asking the
witness whether this is the account to which he refers.—A. This looks like the account.
I do not recognize the first pages of the account. It was opened under the name
of C. B. Grandi.

Q. You have in this account on sheet Number 1 transferred $10,000 and that
is credited to Savard’s account?—A. Yes.

Q. And below that you have entered a transfer of $5,000; and below that another
transfer of $7,000—and those are the transfers that you are referring to?—A. Yes.

Q. Transfers that are actually shown in Savard’s account as credit items?—
A. Yes. , 10

Q. And Mr. Burns’ statement was made you in the way you have indicated?—
A. Yes.

(Account is put in as Exhibit “F”.).

Mg. TiLLEY: Probably we could put a copy in—If we want to substitute a copy
we may? '

His LorpsHIP: Yes.

Q. Mgr. TiLLEY: Do you want that account that transfer was charged to?—A.
The entry coming through would show the money coming from the Dominion Bank
in Windsor.

Q. That is all you know about it?>—A. Yes. 20

Q. You yourself never examined the account in the Dominion Bank at Wind-
sor?>—A. No.

Q. So that all you had so far as the account in the book of the company at
London was that it showed certain credits, and you asked Mr. Burns about the
credits, and he made the statement to you that have indicated?—A. Yes. -

His Lorpsuip: That is that there was an account opened by Savard at Windsor?

MRr. TiLLEY: At London—and there were certain credits.

Q. Did you see any other books?—A. I saw no other books. I have not been at
Windsor at all. :

_ MEr. RowsLL: I overlooked asking the witness with reference to another account. 30
I apologize to the court. : '

His LorpsHIP: And you want to reopen it.

Mr. RoweLL: I want to reopen on another question relating to sales in the
books. I ean do it in the morning.

Mgr. TiLLey: If my learned friend wants to do it he had better do it now. If he
has something he has overlooked surely now is the time to do it.

His Lorpsuip: I will give you leave to reopen the examination in chief if you
have omitted a question.

By Mr. Rowell:

Q. Did you have oceasion to enquire of Mr. Burns in regard to any other of 40
the accounts in the books relating to business with reference to sales?
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Mg. TiLLEY: My learned friend should not suggest to the witness. In the
His LorpsaIp: It would be a natural thing when he went to examine the books E%ﬁ%w
of the company to ask the President a number of questions. of Canada

MEe. RowerL: Q. Did you ask him anything in reference to the export funds Pﬁi’ﬁ‘é‘.ﬁ,‘,ﬁ:
account?—A. It is a year and half since I saw the account I recollect named the —

export funds account. No.5
Mgz. TiLLey: This witness is detailing conversations. {)";”ﬁlﬁ;ﬁg‘“
M=z. RoweLL: The witness asks if he would be permitted to refer to his notes Re-examination
May 8, 1928
made at the time, with a view to refresh his memory. (continued )

10 His LorpsHip: There cannot be any objection to that.

Mz. RoweLL: Will you look at your notes?

His LorpsHip: Q. When did you make any notes of your investigation?

Mgr. TiLLEY: Is that in his writing?—A. It is in my handwriting.

Mgr. RowsLr: Q. Did you make certain notes at the time of your investi-
gation?

His Lorpsuip: And where did you make them?—A I would make them in
London soon after I had the conversation.

His Lorpsarp: Did you make them in writing?—A. This is in my handwriting.
This is a copy of the account in the ledger.

20 M=z. RoweLL: Q. When did you make it?—A. While making the investigation
in London.

Q. You made it while making the investigation in London?—A. Yes.

Q. And what account is that a copy of?>—A. The export funds account. ]

Q. Did you make any enquiry of Mr. Burns in reference to the export funds
account?—A. Yes, I did.

Q. What information did you get from Mr. Burns in reference to that account?—
A. There is one item I notice here, special loan account, C. Burns, and I followed it
through, $10,000—and I found the information he gave was correct—he showed me
in the books too.

30 His Lorpsaip: He told you it was there>—A. He explained to me where the
entry came, and where the other part of the entry would be.

Mgz. RowerLrL: Q. Did you find out from him or any official of the company
what that fund was called, the export funds account? ‘

Me. TiLLey: That is an improper question to put to the witness that way.—A.
Yes, I did.

Mg. RoweLL: Q. What information did you get from Mr. Burns—What infor-
mation did Mr. Burns give you in reference to that account?>—A. That export funds
account had transferred to it the collection of certain items credited to other accounts.

Q. Will you repeat it?—A. Credits to export funds account are not all actual

40 collections of moneys which came in to the company,—some of the credits are made
up of a collection cf several entries appearing in other accounts, and from which
either a total or a portion is eventually credited to export funds accounts.
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Q. Other accounts in the books of the company?—A. Yes. Export insurance

account.
Q. Tell us what Mr. Burns told you about that export funds account—what

'you asked him first, and what answer you got?—A. That he understood the amounts

credited here, that some of the amounts credited here represented something received
by the company- from customers or on behalf of customers in excess of the actual
amount charged for the shipments of beer.

Q. Sums received from customers on behalf of customers in excess of the amount
actually charged for the beer?—A. For that particular shipment.

Q. For that particular shipment of beer?—A. Yes. 10

Q. When you say that charged, where?—A. Charged through the sales book
through the debit of some customer.

Q. Anything further in connection with that. Did you ask him about the
special loan account, export funds?—A. That is a similar account.

Q. That is a similar account?—A. Yes.

Q. Tell us what explanation he gives you in reference to that account—Mr.
Burns gave you?—A. Well, the explanation would be the same as that for the
export insurance account, a similar explanation. As I recollect it I discussed them
together, and they are of different dates. The export special loan account is Sept-
ember and October, 1924; and the other account, the export insurance account2(
appears to have been opened from December 1924, to May 1925.

Q. And when was the export funds account opened?—A. The export funds
account has one debit on December 31st, 1924; and the other entries run from Sept-
ember 30th 1925. The first entries in the account of the debit are shown as Sept-
ember 30th 1925. The account appears to have been opened on September 30th
1925 with certain transfer entries, debts and credits from other accounts.

Q. And it runs to what date?—A. And the other debit entries—

Q. It runs to what date?>—When is the end of the account?—A. October 30th
1925.

Q. Then you were going to make some reference to the accounts?—A. The 30
expense items in it appear to run from December 31st, 1924, to October 30th, 1925.

Q. Now then you have referred to three accounts, the export funds account,
the special loan account, and the export insurance account?—A. Yes.

Q. To which of these three accounts does Mr. Burns’ statement apply?—A.
His statement would apply to the export insurance account, and special loan account
export funds. And the export funds account has these various transfers from many
other accounts, and also some debit items for expenses in it.

By Mr. Tilley, K.C.

Q. Will you show me the export funds account. Now you take this export
funds account. Will you please tell me whether there is anything on that account 40
that shows that you talked about it to anybody?—A. Do you mean a notation?
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Q. Yes?—A. No.

Q. So that there is nothing on that to refresh your memory of a conversation
with Mr. Burns, is there?—A. No.

Q. Now let us turn to your notes on the export insurance account. Is there
anything there of a notation showing conversation with anybody?—A. No, Sir—
not there. That is a separate item. ,

Q. Is there on the second page any notation by you of a conversation with any-
body?—A. No. '

Q. So that there is nothing there to refresh your memory of conversations?—

10 A. No.

Q. Then we will turn to the next account, that is the special loan account export
funds. Is there any notation there of a conversation with anybody?—A. No.

Q. Then the next is the export insurance account. I have seen them all?—
A. Yes.

Q. Do we start with this that on the memoranda that you made at the time,
you examined these accounts, and at the time you say you spoke to Mr. Burns, there
is not notation by you of any conversation with Mr. Burns?—A. Not actually on
those accounts.

A. And there is nothing to refresh your memory of any such conversation?—

20 A. Not on those sheets.

Q. So that what you have seen here, and what has been produced does not
refresh your memory at all?—A. No.

Q. Now you seem to remember after being examined, which at the commence-
ment you could not recall to your mind at all?—A. I remember this conversation.

Q. Will you tell me just what the question was that you propounded to Mr.
Burns?—A. I cannot remember any definite question.

Q. Did it come up in conversation as the result of an enquiry by you, or can
you remember whether it did or not>—A. Yes, I think it would.

Q. But you cannot recall that to mind?>—A. I had access to Mr. Burns and

30 would discuss them every evening.

Q. You say naturally you would, but you can’t remember it. You say there
was plenty of opportunity and you likely asked him?—A. I would ask him anything
I have stated. I would request information.

Q. You cannot tell us what the request was. Will you tell us what the answer
was. Did it apply to all three accounts in one statement or was it separate?—
A. They would be all discussed there.

- Q. They would be with respect to all three accounts?—A. We would go over
them.

Q. Do you remember doing it?—A. Yes.

40 Q. Or do you think you would be likely to do it?—A. I remember mentioning
the accounts to him.
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Q. Did you ask him for information with regard to the three accounts together
or one at a time?—A. They would be all together.

Q. They would be, but were they—do you remember?—A. Yes, I can definitely
I copied them altogether at the same time.

Q. T am asking you whether you remember a conversation, or are you reasoning

out something?—A. Not at all. I discussed them together.

Q. You went in to see him?—A. Yes.

Q. What did you ask him when you went in to see him—you say you cannot
remember that?—A. Not exactly the question I would ask. I would present
accounts and go over them with him. 10

Q. He always talked to you perfectly frank about the accounts?—A. Yes.

Q. What did he tell you about the accounts, after he approached them or
mentioned them one at a time?—A. The statement I made previously that these he
understood to be amounts received by the company in excess of the actual amounts
charged for the actual shipments—these are 1924 or 1925.

Q. And he told you they were amounts received in 1924, or 1925—-n0 later
date? —A. I don’t think there is any later date.

Q. Either in 1924 or 1925 received by the company on beha,lf of their customers?
—A. From customers.

Q. From or on behalf of, on behalf of their customers in excess of what their 20
customers had to pay them?—A. Yes.

Q. That these were accounts showing moneys received by the company on
behalf of the company’s customers, in excess of what the company’s customers owed
the company?—A. According to the charge in the books.

Q. And according to the fact they were moneys received on behalf of customers
in excess of what the customers were liable to pay to the company?

His Lorpsurr: He did not say that?

(The court stenographer was here asked to read one of the previous questions and
answers, as follows:

Q. “That these were accounts showing moneys received by the company 30
on behalf of the company’s customers, in excess of what the company’s cus-
tomers owed the company?—A. According to the charge in the books.”)

Tue Witness: According to the charge in the books.

Q. Did he tell you that his customers had to pay them anything except what
they showed in the books>—A. No. He stated that these amounts were paid for the
delivery of goods.

Q. You are stating it quite differently. I wish you would take your time and
state it accurately—what did he say to you?—A. That these were amounts received
by the company from customers or on behalf of customers in excess of the amounts
charged on the books and credited to sales for the particular shipments concerned. 40

say.
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Q. Did he tell you that the customers were indebted to the company in respect Ei n c{(’}‘zer
of these moneys?—A. Not in those words. Court

Q. Did he tell you that they were moneys received on behalf of customers?— of Canada
A. They were received from customers or on behalf of customers.

Q. In excess of what customers had to pay for the beer?—A I won’t make that

Plaintiff’s
Evidence

No. 5

statement. James Xrthur
Q. I am asking you if that is not what he said to you?—A. No, he did not. De Lalanne
Q. Can you state it more accurately than you have?—A. That these items were &‘;ﬁf;’;::on

in excess. ?f,frﬁiﬁai%%

10 Q. I am asking you for his language in the conversation with you—can you
state it accurately or can you not?—A. I can—adding to what I have said, his remarks
were that these items would be amounts—that these items as well as the charge in
the books credited to sales account, would represent the amount that the customer
had given for the delivery of goods to a certain point.

Q. Did he put it that way,—that is different from what you said before. Is
that what he said?—A. The two remarks together is what he conveyed to me.

Q. Is that what he said?—A. Yes.

Q. Will you repeat it again?—A. That these amounts—

Q. Repeat the whole conversation?—A. That these amounts—the amounts in
90 these accounts were amounts received from customers or on behalf of customers
which were in excess of the amounts charged to the customer on the books, and
credited to sales account for the particular shipment; and that the amount charged
on the books plus these amounts would be the amount paid by the customer or on
his behalf to the company for the delivery of goods at a certain place.
Q. He told you all of that. You are now detailing exactly what he said to you?
A. Yes.
Q. When were you first asked about this conversation, I mean recently—how
long ago?—A. Myself?
Q. Yes, of course yourself>—A. I have not discussed the conversation since
30 January, 1927, so far as I know.
Q. How did you come to discuss it in January, 1927?—A. When I was assist-
ing Mr. Dilworth to draw the reports.
Q. When did you have the conversation?—A. Either in the latter part of
QOctober or beginning of November, 1926.
Q. You had the conversation at that time—was it brought to your recollection
in 1927?—A. Yes.
Q. And was any note made of it?—A. Yes.

Q. A note was made of it in 1927?—A. There were certain notes before that on
our reports.

40 Q. I am asking you was a note made of it before 1927?—A. I don’t know
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whether those actual words of it were made, but the substance of it were made
while in London.

Q. A note made by you?—A. Yes.

Q. Of your conversation with Mr. Burns. When did you last see the note?— .
A. I have been looking for the note in the interim reports this morning.

Q. I am asking you about the note you made at the time.—A. That is the tlme
the notes were made.

Q. I thought you said you made a note at the time you had the talk with Mr,
Burns?—A. Not necessarily when I had it. ‘

Q. You put something in a report in 1927?—A. 1926. We did the work. 10

Q. I thought you said January, 1927?—A. That was the final report but we
submitted two reports before that. ’

Q. When did you report to Mr. Nash,—did you write it?—A. I assisted in
writing it.

Q. Did you write down what Mr. Burns told you?—A. Not the definite con-
versation, but a summary.

Q. I am afraid of your summaries. I am asking you if you ever at any time
purported to make a record of his conversation with you?—A. Yes, I did.

Q. When?—A. In London.

Q. At the time it took place?—A. Possibly a day or so afterwards. 20

Q. Have you got that?—A. I could not find it in the notes.

Q. So that the record that you made at the time is not available to you?—
A. Not completely. I have not found it yet. I cannot find the one I thought I
had written at the time of the first conversation.

Q. Let me see the one you see now. Was that written in your own hand-
writing?—A. Yes.

Q. When was it written?—A. On my last visit to London.

Q. What date was that?>—A. The first week of November, 1926.

Q. Was that the week the conversation took place?—A. There would be a
conversation. It would not be the first conversation I had with Mr. Burns. 30

Q. Was that the time the conversation we are now speaking of took place?—
A. No. I don’t recollect definitely. I don’t think so. I think it was before I
came to Toronto.

Q. What do you mean?—A. I worked at the Carling brewery first, and I then
went to Miller & White.

Q. Does that note purport to give a conversation with Mr. Burns?—A. Yes,
it does.

Q. When was it put down, have you the date?—A. There is no date to it.

Q. Will you read what it says about your conversation with Mr. Burns?—
A. This is as I reported. 40
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Q. I am not asking you what you reported. Will you read your—A. With In the

regard to the Bermuda export? Erggfi(lrllwr
Q. I am asking about these accounts—we are concerned with that?—A. There of Canada
_is no note on that; not on those definite accounts—but follow up. ﬁ‘;ﬁ‘;ﬂf
Q. I am asking you that. I am asking you about your conversation—I thought No. 5
you made a note of that conversation although you had not the note that you James —
thought you made at the time. Now you have no note of the conversation with Arthur
Mr. Burns?—A. Not this one. De Lalanne
Q. Your habit was to make notes of conversations?—A. Yes—on anything I %ﬁ‘;g&{&%
10 considered of importance. (continued )
Q. The conversation you are giving now you would have thought of extreme
importance, would you?—A. Yes.
Q. If it took place it would be of extreme importance, and there is no note of it?
A. 1 have not seen it.
(This concluded the examination of this witness.)
The court then adjourned at 5.20 to 10.30 a.m. to-morrow.
No. 6
(Third day) Plaintiff’s
WEDNESDAY, May 9th, 1928,  Evidence
The court resumed at 10.30 a.m. Reference to

Customs Act

20 MRr. RoweLL: Your Lordship yesterday asked for authority under which the May 9, 1928
B.13s were issued. Perhaps it would be convenient to draw your lordship’s attention
to the relevant sections of the Customs Act.

Section 100 is the first section that deals with it.

“100. All goods or merchandise exported by sea, by land or by inland
navigation shall be reported and entered outwards at the nearest Custom-house,
and a certified copy of the export entry shall be attached to and accompany
the waybill of goods; or, if exported from any place where no Custom-house is
established, they shall be reported either in like manner at such nearest Custom-
house or at the port of exit from Canada, according to such regulations as are

30 established by the Governor in Council from time to time.”

His LorpsHir: The question is deeper than that. I have looked for the forms
at the end of the Act and cannot find them—and I have also looked through the
Regulations for them. _

Mgr. RowEeLL: I shall give your Lordship the Regulations under which the B.13s
are issued.

The next section that deals with shipments of this kind is section 104.

“104. The owners, shippers or consignors of any goods consigned to a port
or place out of Canada, to be transported by railway or other land conveyance,
shall enter the same for exportation at the Custom-house nearest to the place
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of landing; and such entry shall specify the kinds and quantities of the articles
laden by them respectively, and the proper name and description of the railway
over which such goods are to be transported, or of any other conveyance to be
used for the same purpose; and they shall verify the entry by oath, and such oath
shall be of the same form and tenor as that required from owners, shippers or
consignors of goods to be transported by sea.”

I should perhaps have referred to section 101, as to the evidence required where
the goods are exported by sea. '

“101. Upon the entry outwards of any goods to be exported from a Customs
warehouse, either by sea or by land or by inland navigation, as the case may be, 10
the person entering the same for such purpose shall, by and upon the making of
such entry, whether so expressed in such entry or not, become bound, when
the entry aforesaid is for exportation by sea, to the actual exportation of the
said goods, and, when the entry aforesaid is for exportation by land or inland
navigation, to the actual landing or delivering of the goods at the place for
which they are entered outwards, or, in either case, to. otherwise account for
the said goods to the satisfaction of the collector or other proper officer, and
to produce within a period to be named in such entry, such proof or certificate
that such goods have been exported, landed or delivered or otherwise lawfully
disposed of, as the case may be, as shall be required by any regulation of the 20
Governor in Council, or by the collector or other proper officer.”

His Lorpsuip: Then there is a provision as to being bonded.
Mgz. RoweLL: Then section 102 relates to the bonding also.
Then the next section is 298

298. The Governor in Council may, by regulations from time to time,
require such further information with regard to the description, quantity,
quality and value of goods exported from Canada, or removed from one port
to another in Canada, or in transit through Canada, to be given to the proper
officer of the Customs, in the report and entry of such goods outwards or other-
wise, as he deems requisite for statistical or other purposes, whether such goods 30
are exported, or removed or transported by sea, land or inland navigation.”

His LorpsHIP: Under the order in council the Governor in Council has power
to make regulations for the carrying out of the Act.

MR. RowELL: Yes.
His LorpsHuip: Is this a special Act with respect to statistics alone?

MRgr. RoweLL: That is what we say it is, for statistical purposes. Then there is
the order in council made under the Act, dated the 26th May, 1900, which is still
the operative order in council in connection with the matter. That order in council
is, as follows:
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“His Excellency in virtue of the provisions of the Customs Act and the

Acts in amendment thereof and by and with the advice of the Queen’s Privy

Council of Canada, is pleased to make the following Regulations as to Customs

entries and statistical returns of goods exported from Canada and the same

are hereby made according’y:
REGULATIONS
“1. Export entries in duplicate for statistical purposes shall be delivered
to the collector of customs at the last port in Canada through which goods for
exportation pass outwards for places beyond the limits of Canada when exported
10 by land, and at the port where laden on the exporting ship if the goods be exported
by water—each such port being herein designated as “‘the port of exit Canada.”
“2, Goods not liable to any export duty, and other than are exported under
customs or excise bonds shall be reported and entered outwards at the port of
exit from Canada in duplicate in accordance with the form schedule “A’” approved

by Order in Council of 15th November, 1897, (known as Customs form B 13.)”

“Goods exported under customs or excise bonds, and goods liable to export
duty shall be reported and entered for export in accordance with the special
forms prescribed therefor.”

Probably I had better put that Order-in-Council and Cireular in. It gives your

20 Lordship the whole information. (Marked Exhibit No. 19).

Mr. TmLeY: Before my learned friend leaves that, your Lordship will observe
that clause 2 refers to an Order in Council of the 15th November, 1897, as being the
order in council that approved of the forms.

His Lorpsuir: I take it that it was repealed by this one.

Mg. TiLLey: No.

Mg. RoweLL: It still continues. Then I put in the official memorandum
from the Customs Department, which sets out the order in council, although it is not
the order in council itself. It is dated the 1st December, 1897, and is Numbered
953-B.

30 His Lorpsuip: What does it purport to be?

His LorpsHip: It is a memorandum from the Customs Department signed by
the Commissioner, and is addressed to the Collectors advising them of the Order-
in-Council.

His LorpsHir: It embodies the order in council?

Mz. RoweLL: It gives the terms of it.

Mg. TiLLEY: We will check it up. It is merely an official communication of
the order in council.

His LorpsHip: It is in the nature of a circular to the employees.

Mrg. TiLLey: Giving them the terms, but we will check up the order in council

40 itself.

His Lorpsuip: That is with respect to the order in council of 18877
88135—7
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E;cn hégier Mg. RoweLL: 1897.
Court H1s LorpsHIP: Does it clash with the order in council of 1900?
of Canada Mr. RoweLL: No.
Flaintiff's Mg. TiLLey: I think your lordship would like to have this earlier one in your

( continued) mind, as we go along. :

Mgr. RoweLL: The earlier order in council, that is the circular embodying it,

is in this form. ,
“Re Report outwards and entry of goods exported.
“1. By an Order of the Governor General in Council on the 15th November,

1897, the declaration in the form Schedule “A” hereto is prescribed to be sub-10

stituted for the oath to be made in Canada, on the entry for export of articles

not liable to any export duty, and other than are exported under Customs or

Excise Bond.”

His Lorpsuir: Have you a schedule at the end of that?

Mgr. TiLLEY: Yes, it is all there.

Mgr. RowerL: It is a B. 13.

His Lorpsurp: It is the same as the B. 13 under the Act of 1900. Is there any
difference.

MRr. RoweLL: There is no difference.

Mgr. TiLLEY: In 1897 this B. 13 was made a schedule to this order in council, and 20
received whatever authority this order in council gives. Then in 1900 apparently it
was ordered that certain extra copies were to be prepared for statistical purposes, but
we will have to discuss that later. But this is the first sanction I know of by an order
in ecouncil of the B. 13 as a form.

His Lorpsuip: This is the creation of the B. 13?

Mg. Tiurey: I think it is—

Mgr. RoweLL: There may be prior forms similar to this, but I have not gone
back of this.

Then paragraph 2 reads as follows of the said order in council (Exhibit No. 20)

“2. An Export Entry prepared, in duplicate, and signed by the owner of the 30
goods exported or by his agent (who may also be the agent of the transportation
line carrying the goods), in the absence of a subscribing witness, in the said
prescribed form, shall accompany and be attached to the way bill of all goods or
merchandise exported by sea, by land, or by inland navigation, and all such
goods and merchandise shall be reported outwards in the said form at the nearest

Custom House and at the Customs port of exit from Canada, (saving and except-

ing goods exported under Customs or Excise Bond, and goods liable to export

duty, all of which shall be reported and entered for export in accordance with
special forms prescribed therefor.).

“3. The duplicate copy of the Export Entry accompanying the way bill of 40
the goods shall be filed at the port of exit from Canada and shall be marked
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with the stamp of the Custom House where the original entry has been filed. Eh;»:he
The export Entries may be thus stamped by Customs Officers in attendance at Cot

railway stations and other places where goods are laden for export. of Canada

“4. All Export Entries shall, as far as possible, be made at the Customs E&ggg;ﬂ
House nearest the place of shipment for export, and the Export Entries so made (continued)

shall be compiled at the Chief Port of such Custom House:

“(a) Provided, however, that all goods exported from Canada, excepting
such as are entered outwards at another Custom House as aforesaid and are
accompanied by Entries marked with such Custom House stamp, shall be

10 entered for export at the Canadian port of exit and the entries thereof shall be
compiled at the Chief Port of the port of exit;

“(b) Provided also, that in cases of urgency, the Export Entries of goods
forwarded by Express may be made at the port of exit from Canada;

““5. The Master, Officer or other person in charge of any vessel, railway
car, or other vehicle is liable to the penalties provided by the Customs Act if
he departs from Canada before bringing and delivering to the Collector or other
proper officer of Customs, at the port of exit, a content, in writing, of the goods
laden for export, and the names of the respective shippers and consignees of
the goods, with the marks and numbers of the packages.

20 “6. Railway companies, steamship companies, express companies, and
other carriers engaged in the exportation of goods, are enjoined to strictly
observe the law in respect to the report outwards at Customs of all goods carried
by them for export from Canada, and are requested to be particularly careful
that the quantities and values of the goods exported are accurately stated.

“7. Nothing herein contained shall be held as applicable to goods passing
through Canada in transit by rail from one point in the United States to
another point in the United States.

“8. The form of Export Entry, as per schedule “A” hereto, shall be used
on and after 1st January, 1898.

30 “9. In all cases where goods are entered for export at an inland or other
port which is not the frontier port of exit from Canada for said goods, the
Collector of Clustoms at such inland or other port shall forward, by mail, with-
out delay one copy of the Export Entry (marked with the Customs Stamp and
the word “copy’’) to the Collector of Customs at the Frontier port of Exit, for
his information in checking the exports passed outwards,—but such stamped
“copies’”’ of entries shall not be aggregated in the Export Returns at the Chief
Port of the Port of Exit.”

His LorpsHip: Let me interrupt you. You mentioned yesterday that this is
an outport. Are there such distinetions in the Customs office, that some are only

40 for entry inwards?

Mg. RoweLL: No.
881357}



In the
Exchequer
Court
of Canada

Plaintifi’s
Evidence
(continued )

100

His Lorpsaip: Why do you qualify them as an outport for the customs house.

Mgr. RoweLL: It is really a sub-port of the main port.

MRgr. TiLLEY: Sandwich may be an outport of Windsor—

His LorpsHIP: I thought any customs house could receive—

Mgr. TiLLeEY: Nothing turns on that. They are all of equal importance in
that regard.

M=r. RoweLL: Each of the principal ports in Canada have associated with
them outports or subports, and they report through the port of which they are an
outport. Outport is an official name. In other words Windsor is the port—Sand-
wich and Walkerville are outports of Windsor. All B.13s that are received at10
Sandwich would be forwarded by Sandwich to Windsor, and would be by Windsor
sent forward to Ottawa.

His LorpsHip: It is a kind of a branch?

Mgr. RoweLL: It is a kind of a branch, except the main office does not exercise
supervision and control over the outport.

His LorpsHIP: In the Customs Act you cannot find the definition of an outport.
You have reports inwards and outwards.

Mgr. TiLLEY: It is not an outwards port—

Mg. RowsLL: It is merely a smaller port.

Mgk. TiLLeY: It is a subsidiary port. 20

Mgr. RoweLL: To illustrate. If goods were being shipped by London, that not
being a port of exit from Canada, then this would require the Collector who received
the export entries at London to forward one copy to the port of exit at Windsor in
order that it might be exported by the entry there. Then form 3 is given which is
substantially the present form.

Mg. TiLLeY: It has at the top Form B.13.

Mgr. RoweLL: It is headed Form B.13—Schedule ‘“A”. There is only one
important difference in the form at the present time. At the present time in
connection with the export of liquors, it is required that instead of the declaration
there should be an affidavit. Perhaps the two might go in together. (Exhibit 30
No. 20).

His LorpsHIp: There is a difference between a declaration and an affidavit,
as that carried out by Exhibit 19.

Mgr. RoweLL: No. There is a later one. The instructions change the matter,
requiring an affidavit—that is the 13th March, 1926.

His LorpsHipr: Is it by an order in council?

MEr. RoweLL: No. These are circulars issued by the Commissioner of Customs.
The letter of the 13th February, 1926, does not touch this point, but it is referred
to in the circular of the 13th March, 1926, which does touch the point—They both
may go in together as Exhibits 21/A and 21/B. Exhibit No. 21/A will be the 40
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letter of the 13th February, 1926, and Exhibit 21/B will be the circular of the 13th In the
Ezxchegquer
March, 1926. Court

The letter of R. R. Farrow, Deputy Minister, of the 13th February, 1926, (‘)f ?G—Mda
although it does not touch this particular point, reads, as follows:— Plaintiffs
(continued)

“To Collectors of Customs and Excise:

Ezxportation of Beer and other Inloxicating Liquors (Spirits)

“It has come to the notice of the Department that beer and other intoxi-
cating liquors are being shipped to frontier ports and outports in Ontario, for
export, on bills of lading, showing the ultimate destination of the goods to be a

10 place in a foreign country other than the United States,—for example, Mexico,
Cuba, ete.

“If any such shipments arrive at your Port or Outports, with Export
Entry attached to the billing showing a place in a foreign country, other than
the United States, as the destination, you are instructed not to accept a substi-
tute Export Entry for shipment to the United States.

“In all such cases, you are to notify the shipper that the liquors are to be
returned to the place of shipment, as shown by the Bill of Lading.

“You are instructed to immediately notify Outports accordingly.”
Then the letter of the 13th March, 1926, reads as follows:—

20 “DePARTMENT OF CusTOMS AND ExCISE, CANADA,

Orrawa, 13th March, 1926.

“To Collectors of Customs and Excise, at frontier Ports and Outports in
Ontario.

Subject: Exportation of Beer and other Intoxicating Liquors (Spirils)

“Supplementary to Circular Letter, same subject, dated 13th February,
1926.

“Heretofore, bulk shipments from interior points of lading accompanied
by a single export entry have been accepted at frontier ports of exit although
the goods covered thereby are actually exported in part shipments, the original

30 export entry being accounted for when the entire shipment has gone forward.

“You are instructed that this is no longer to be permitted and that here-
after separate export entries are to be furnished at interior point of lading for
each quantity to be carried forward from the port of exit in a single shipment,
those to be attached to the waybill.

“Perhaps I might explain to your Lordship what that covers. Prior to
this circular it was the habit to prepare an export entry for the full amount of
the invoice or bill of lading, as the case might be. If the bill of lading showed
1,200 cartons, a B. 13 would be prepared at the port of shipment for 1,200
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Ezc’;l e‘(’llzer cartons, and it would accompany the goods say to Windsor, if the shipment was

(éourtd to Windsor. Then instead of using that as an export entry, they made out

(')f .ﬂw ¢ new B. 13s at Windsor for whatever amount they wanted to load on any par-

glvai‘é’:f}: ticular boat, if that was the purpose of the export entry, and this was to change
(continued) that practice.

“His Lorpsuip: Segregate all shipments and earmark them.

“Mr. RowerL: Earmark them, and that this should be done by the shipper,
and not make out the smaller ones at the so-called port of exit.”
Then the circular continues, as follows:—

“Notify all exporters or their agents promptly of this requirement. 10

““While the general instructions of the Department admit of the acceptance
of export entries signed by the shipper and not verified by oath, it is required
under the provisions of the Act (See section 99) that the export entry be verified
by oath of the actual owner of the goods or of his duly authorized agent, and this
requirement is to be observed in respect of beer and other spirituous liquors
and wines.

“The party making the oath will be deseribed as owner, shipper or con-
signor, as may be, striking out the two words not applicable and leaving the one
word that is applicable.”

“The form of certificate on export entry B. 13 may be changed to read as 20
follows: ‘I.................. owner, shipper or consignor (as the case may
be), hereby make oath and say that the above is a full and true statement ete.,
and this affidavit will require to be sworn before the Collector or some official
authorized to take oaths.”

Now the section of the Customs Act referred to, Section 99, reads as follows:—

“99. Before a clearance is granted to any vessel bound to a port or place
out of Canada, the owners or shippers or consignors of the cargo on board such
vessel shall deliver to the collector or other proper officer of Customs entries of
such parts of the cargo as are shipped by them respectively, and shall verify
the same by oath. 30

2. Such entries shall specify the kinds and quantities of the articles shipped
by them respectively, and the value of the total quantity of each kind of article,
and whether the said goods are of Canadian or of foreign production or manu-
facture.

“3. Such oath shall state that such entry contains a full, just and true
account of all articles laden on board of such vessel by such owners, shippers or
consignors respectively; and that the values of such articles are truly stated
according to their actual cost, or the value which they truly bear at the port
and time of exportation.”

Then follows section 100. 40
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GeorGE UsHER Stirr: Called, sworn, and examined by Mr. Rowell, K.C. Eh;l the
b xchequer
Q. Mr. Stiff you are a chartered accountant residing in the City of Toronto?— of%?rzda
A. Yes. Plaintiff's
Q. And you are practising your profession here?—A. Yes. Evidence
His LorpsHIp: Is he attached to a firm? No. 7
Mgz. RowsLL: No, he is entirely independent. George i

Q. You have had some relations with the Carling Export Brewing and Malting El";;"é“‘iggg
Company in connection with the sale of certain goods to the Bermuda Export?—A. ’

Yes. I do not know that I would call it a sale to the Bermuda Export.
10 Q. But sales through the Bermuda Export?—A. Yes.
Q. Is your relationship to the company defined in the agreement?—A. Yes.

Q. Have you got the agreement?—A. The document itself is not called an
agreement, it passes under the name of a contract.

Q. Is that the original document under which you were appointed a trustee?—
A. That is the original document under which I was appointed a trustee.

Q. And that is dated the 29th June, 1926?—A. Yes.

Q. The Carling Company is a party?—A. The second signature is that of the
defendant company.
His Lorpsuip: The contract is between the witness and the defendant com-
20 pany?
Mg. RowsLn: And there are several breweries associated.
(Mr. Rowell here read clauses 1, 2, 3, 4 and 5).
Q. When they ship to Bermuda they send particulars to you?—A. Yes, that is
a provision in the agreement.
(Mr. Rowell then read clause 6).
His Lorpsuip: May I ask you this, why do you introduce this after you told
me there was no shipping to Bermuda?
Mg. TicLey: This company did not ship to Bermuda.
MRg. RoweLL: I think the Bermuda Export is only a name.
30 Mgz. TiLLEY: Oh no—it is incorporated.
Mg. RoweLL: It is incorporated in Bermuda but it carries on operations in

Mgr. TiLLEY: And in the United States.

Mg. RowEeLL: We have no evidence of that.

Mgz. TiLLEY: But you are putting it in.

MEr. RoweLL: I know what I am doing.

(Mr. Rowell here read clause 7).

His Lorpsuip: That would apply only in 19267
Mg. RoweLL: In 1926 on, until the end of the term.
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Eh;ufhe TrHE WiTnEss: There is a clause providing the date on which it is to come into
xchequer

Court effect. It was the 15th July, 1926, the agreement became operative.
of Canada

— MR. RoweLL: There is a provision here that it is to be operative on a date in
Plaintiff’s

Evidence a certain manner.

No. 7 (Mr. Rowell here read clauses 8 to 20 inclusive).
Goorge His Lorpsaip: I think the witness said this contract came in force in July?
E;l;gi nSattig) N TrE WiTnEss: (Reads clause 4) That meeting was held and they decided to

May 9,1928  put it in force on the 15th July, 1926.
(continued ) (The Bermuda Export contract is put in as Exhibit No. 22).

Q. Mgr. RoweLL: Does that show the signatures?—A. They are typewritten in. 10
Q. Then Mr. Stiff have you been acting as trustee under that agreement since
the 15th July, 1926?—A. Yes.

Q. Have you during that period received moneys in respect of the sale of goods
by the Carling Company through the Bermuda Company?—A. Yes.

Q. Or forwarded to the Bermuda Company?—A. Yes. I may say in reference
to that agreement which speaks of months there, the Bermuda Company found that
they were going to settle with the brewers every week, and the brewers decided it
would be better to have the Bermuda Company settle with me every four weeks, so
that four settlements with a brewery would synchronize with one settlement with
me—so that I worked on four weeks or 13 months of the year. 20

Q. You got returns every week. How frequently did you get returns from the
Bermuda Export Co?—A. Every four weeks.

Q. And did you make returns to the brewers?—A. As soon as I work out the
money I have got in accordance with the terms of the contract, I pay over to each
brewer what he is entitled to in that contract.

Q. Then apparently under the contract there are two methods at least. The
total amount is not divided on the basis of sales—part of it is divided equally among
the parties to the agreement and part on the basis of the sales for the four weeks?—
A. Yes, that is right. In other words a certain number of cartons are sold in a
period, and I multiply that by twenty-five cents and divide it by eleven— 30

Q. You take first twenty-five cents a carton, and you take the total number of
cartons in the four weeks?—A. Yes.

Q. You multiply it by twenty-five, and that result you divide by the number of
brewers, parties to the agreement, and give each one an equal share?—A. Yes.

Q. You receive a total of how much, seventy-five cents a carton?—A. No, I do
not receive seventy-five cents. I receive seventy-five cents a carton, less the Ber-
muda Company’s expenses.

Q. How much do you receive in practice? A.—I don’t know that I ever worked
it out on the basis of cartons. I never went into the statistics to that extent. I
would say that sometimes I got as much as fifty cents a carton. 40
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Q. If you got fifty cents a carton the other twenty-five cents a carton or what- In the
. - . e .. Exchequer
ever it was would be divided according to quantities?—A. The remaining money Cour!
would be divided among the brewers who did business in proportion of their business of Canada
done bore to the total business done. Plaintiff’s
Evidence

Q. That would be that each brewer would receive a proportion on the basis —

No. 7
of his business?—A. In addition to his equal share he would receive a further pay- Georee
. . . eorge
ment in proportion to the business he has done. Usher Stiff

. . . Fxamination
Q. And if the amount to be distributed was an additional twenty-five a carton, May 9, 1928

then each brewer who had shipped would receive twenty-five cents a carton for the (continued)
10 total beer shipped during that period?—A. Yes.

Q. Then during this period have you received information from the Bermuda
Co., of the total number of cartons handled for the Carling Company?—A. Yes.

Q. Have you got that here?—A. I don’t know that I have got it in cartons but
I have the amount to which they were entitled each period. I may say that during
the earlier operation of the company it was not possible to get it functioning in time
to make a report at the end of four weeks, and for the first period it was six weeks.
The prolonged apportionment or share in that period was $24,344.68.

Mgrg. TiLLEY: Q. Would you mind telling us on what proportion of business
done?—A. No. What they got from me.

20 His Lorpsarr: It is not an answer to the question.

MR. TrLLEY: Before you go away from it, is that the money they got from you
including both items—that is the amount divided quarterly and the amount divided
in business.—A. Yes. That would be their credit.

Mgr. RoweLL: That is not quite what I asked. We will take this now and I
will come back to it.

Q. You say the amount to which they became entitled for the six weeks from
the 15th July, 1926, to the 25th August, 1926, was $24,344.68—was that paid over
by you to the Bermuda Co.?—A. Eventually all except $5,000 which by the contract
I am instructed to retain.

30 Q. You have it paid by cheque?—A. By cheque.

Q. To the Carling Company?—A. Yes.

Q. The Carling Export Brewing and Malting Company?—A. Yes. According
to the contract I make my preliminary payment immediately, but there are the
residuary receipts to be distributed every three months hence in each case.

Q. When you say preliminary payment, is that an equal sum to each?—A. Yes,—
and their share of their own business.

Q. What do you mean by a residuary payment at the end of three months?—
A. In the case of bottled goods, if I receive $50,000 and the twenty-five cents a carton
takes up $25,000. I still have $25,000 residuary receipts to which the brewers are

40 entitled in the proportion to the business they did and that is paid over at the end
of three months.
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Q. Then what is paid at the end of the month is an equal sum to each of the
brewers based on the agreement in respect to twenty-five cents per carton of the
total business done during the period?—A. Yes.

Q. As reported to you?—A. Yes.

Q. And at the end of three months you pay the balances?—A. Yes. If they
are entitled to it under the contract.

Q. And when you ultimately pay to them do you refer to this sum being paid
in the two sums less 35,000 held back?—A. Yes.

Q. Then what further sums. It is not important for us to deal with each
particular period. If you can give it to us perhaps we had better take it down, it 10
may be checked from month to month with the books?—A. The period of the 26th
August to the 22nd September, 1926, $22,603.34.

The period from the 23rd September to the 20th October, 1926, $15,185.19.

The period from the 21st October to the 17th November, 1926, $14,974.

The period from the 18th November to the 16th December, 1926, $3,888.35.

Q. That makes a total up to the 16th December, 1926,—that represents their
share of the total moneys received by you?—A. Up to the end of the period of 16th.
December, 1926.

Q. Up to the 16th December, 1926?—A. Yes.

Q. And that makes a total of —A. $80,995.56. 20

Q. Then what further payments did you receive during the months of January,
February and March—at least what was their share of the payments?—A. The
period from the 17th December, 1926 to the 13th January, 1927, was $1,747.33.

The period from the 14th January, 1927, to the 10th February, 1927, was
$2,678.70.

And the period from the 11th February to the 10th March, 1927, was $4,190.19.
You asked I believe for the figures to the end of March?

Q. Yes?—A. It is impossible—the Bermuda Company does not report to me
in a manner that enables me to make up the statement to the 31st March.

I had given you the figures to the 10th March, and I ean give you the next period 30
from the 11th March to the 7th April, 1927, $6,864.31.

Q. Making a total up to the 7th April?—A. Of $95,476.09.

Q. Now how much more did you receive in respect of the sales by the Carling
Company than you have set forth in this memorandum?—A. I had not received
anything from the Carling Company.

Q. I mean from the Bermuda Company in respect of sales of the Carling Com-
pany’s goods?—A. I don’t know that I have that information. The Bermuda.
Company accounts to me for so many cartons, and so many half-barrels at these
prices, and I distribute the money. I don’t know what the Carling Co.’s sales are—
no, I would not know what the Carling sales are. I never had occasion to work it up. 40
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Q. I thought you said under the agreement, as I understand it, they must report E {;Zé(’;fwr
to you every month all shipments to the Bermuda Company. Do you get a report Court

each month from the Carling Company?—A. No, not from the Carling Company, of Canada

but from the Bermuda Company. Plaintiff’s

Evidence
Q. You do not get a report each month from the Carling Company?—A. I did No. 7

at one time, but that provision of the contract fell into disuse, and I have not been George

" able to get it observed. Usher Stiff

10

20

30

40

1 e s Examinati
Q. So that you are not receiving the monthly returns from the brewers that the xf(f‘;n 5{“19‘32

contract ecalls for>—A. It is not menthly returns, but it is an advice of each ship- (continued)
ment. I do not get those from the Carling Company. There are only three that
are observing that rule, although they have all been notified time and again.

Q. What is the nature of the report you get from the Bermuda Company?—A.
They send me a statement showing the name of each brewer, the different ports or
docks from which the goods are sold,—the total quantity sold belonging to each
brewer, and the expense. You asked me if I can tell you what- the Carling sales
would amount to, I could.

His Lorpsuir: He did give that.

Mg. RoweLL: No, not the total of the Carling sales. He said he could not.
Now he tells me he can give us the total of the Carling sales as reported to him?—A.
Yes. I take these figures and I work them out at the authorized price. I worked
them out at the authorized price and take off the expenses, and the result I get
agrees with the money sent me by the Bermuda Company.

Q. Will you give us a copy of one of these sheets to illustrate it>—A. Yes. I
will have a copy made (Exhibit No. 23).

Mr. RowEeLL: Give us a copy between August 26th and March 27th—August
or September, 1926.

Tue WrTness: This is September, 1926,—you want a copy of that?

Mgr. RowELL: Yes, you might have a copy of that made, and I will put it in as
Exhibit No. 23.

His Lorpsurp: It is only a sample of a given month?

Mr. RowEerL: Yes.

Q. They are all in the same form?—A. Yes.

Q. And they show on their face the number of cartons?—A. LaSalle, Number -
1 dock, cartons, Carlings, 47,005; from LaSalle Number 2 dock, 3,081 halves, and
185 quarters; Riverside dock, 12,858 cartons; Amherstburg dock, 8,017 cartons;
Port Lambton dock, 11,736 cartons; Point Edward dock, 34 cartons; Kingsville
dock, 2,688 cartons—and outside points 800 cartons—making a total of 3,081 halves,
185 quarters, and 83,138 cartons. That was Carlings. And these are expenses for
draft and bottled beer.

Q. You refer to one item here under Port Lambton, 4 o.s.—what do you say
o.s. refers to?—A. Old stock. It was sold at a higher price than the ordinary $3.25.



In the
Exchequer
Court
of Canada

Plaintift’s
Evidence
No. 7
George
Usher
Stiff
Examination
May 9, 1928
(continued )

108

Q. Is that a common thing occurring through it?—A. No. There are only
small quantities. There is one, British America—B.H. is black horse and they get
a higher price for that.

His LorpsHip: They get more than $3.25?—A. Carlings had four cartons of
old stock in this particular period. This is the one you want a copy of.

Q. Yes, you can make a copy of that one?

His Lorpsu1ip: Then it is possible that all of these sales would return more than
$3.257—A. It is more than $3.25. It was a mere bagatelle in all of these special
sales. During the last several periods I have there have not been any special sales.

His Lorpsuip: If you tried to make a calculation on that rate, it would not agree 10
on account of these little changes.

Mg. TiLLEY: There would be a variation.

Hi1s LorpsHir: Fluctuations, which do not amount to very much.

Tae WiTNEss: I could give the amount of the Carling sales—I will presently
give the amount. I will do it by reading it off the working sheets.

Q. Will you give us the total amount of the Carling sales as reported to you
during the period?

Hi1s LorpsHir: I suppose the witness will understand, from July 1926.

Mgr. TiuLey: To the end of April.

Mg. RoweLL: To the 30th April. I was speaking of it as being to the end of 20
March, it is to the end of April.

His Lorpsuir: Can you give that period?—A. I have given it up to the 7th
April. I can give it to the 5th May, if desired. Dealing with the total sales, can
you give us the total sales from July 26th?—A. I can give it to the 5th May or 7th
April.

Q. You have to take it off as reported to you?—A. Yes.

Mg. TiLLEY: The total sales of Carlings.

Mgr. RoweLL: Yes?—A. From the period of the 15th July to the 26th August,
1926.

Mgr. TruLey: That is the first period?—A. Yes. $322,234.25, bottled goods. 30
I will have a copy of it made.

Mr. TiLLEY: Q. When you are giving it, can you give it conveniently for
Carlings and then the total for all as you go along?—A. Yes.

Mgr. TiLLeY: It will save coming back to it.

His LorpsHip: That was from the 15th July to the 26th August?—A. From
the 15th July to the 26th August—the business done by the Carlings was $322,234.25
in bottled goods, and $98,966.75 in draft goods. The total business done in that
period was $513,460 of bottled goods; and $400,584.75 in draft goods.

Q. Before passing from that can you tell us the number of cartons?—A. Yes.
I can pick them out. 40
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Q. Well, give us the cartons at the same time so that we will have both the
cartons and proceeds?—A. The Carlings cartons were 99,149; half barrels 6,122;
and quarter barrels 123.

Q. Then perhaps you can tell me this. Taking the quantities and the prices
mentioned in the agreement, would that give you the cash returns that you have
mentioned?—A. Approximately—any difference would be the more expensive goods.

Q. Any difference would be the more expensive goods?—A. Yes.

Mgr. TiLLey: Q. Could you give the total cartons?—A. Yes. 157,180 cartons
in that first period; 1,050 cartons of quarts; 20,943 halves; and 7,939 of quarters.

10 The next period, 27th August to 23rd September, 1926, Carlings business done
amounted to $270,198.50 in bottled goods; and $50,822.25 in draft goods;—The
total business done was $440,913.25 in bottled goods; and $208,253. in draft goods.
The quantities are Carlings 83,138 cartons; 3,081 halves; 185 quarters, out of a total
of 132,981 cartons, and 3,490 cartons of quarts, 11,009 half barrels, and 3,892 quarter
barrels.

The period from the 23rd September to the 21st October, I can prepare that
information for you.

Q. Mr. RoweLL: Perhaps I can ask you a question, and perhaps the witness
can prepare an exhibit which will save us a little time. The figures you have given us

20 in these two monthly statements are typical of the figures contained in all the monthly
statements you received for the period indicated?—A. Yes.

Q. And you will prepare a-statement giving the information taken from these
sheets you have received, that will cover the period mentioned up to the 5th May?
—A. Yes (Exhibit No. 24). ‘

Q. Did I ask you if you paid this by cheque?—A. Yes.

Q. Have you returned cheque?—A. Yes. I have only got the cheques here
down to the 7th April, 1927,—1I have not got the payment of $1,200.

Q. What is the aggregate amount of the cheques?—A. The cheques that you
have there down to the 7th April amount to $78,936.87 paid over to the Carling

30 Company—and if you continue it down to the end of April—the actual payment
made.

Q. What is the aggregate amount of the cheques?—A. The cheques that you
have there down to the 7th April amount to $78,936.87 paid over to the Carling
Company; and if you continue it down to the end of April-—the actual payment
made by me was in April—§12,071.84.

Q. You would still be holding back?—A. I would be holding three months re-
siduary receipts.

Q. And you would still have the month of April receipts that would not have

come into you in sales made in the month of April—would that have reached you in
40 the month of April?—A. The period ending the 5th May.
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Ei " lZe His Lorpsaip: The ledger would give you the information.
d equer
Court Me. RoweLL: Will you turn and see what that is>—A. It was the 21st May
of Canada . .
- when I got a settlement of the period ending the 5th May. :
intiff’ . . .
Evidence Q. Will you just look at these cheques and tell us. The first cheque is the 6th

No. 7 October, 1926 for the sum of $2,607.66 and it is payable to the Carling Export Brew-
George ing and Malting Company, Limited,—and can you tell me from the endorsement
Eiﬁf&iéfon where it was deposited and the account to which it was deposited?—A. It is endorsed
May 9,1928  for deposit only to the credit of the Carling E. B. & M. Co., Ltd.

(continued) Hris Lorpsurr: Where was it deposited>—A. Pay to the order of any bank or
banks, November 6th 1926, the Dominion Bank, London, Ontario. 10

Q. Then the next cheque is November 2nd, 1926, for $2,349.89, payable to the
Carling Export Brewing & Malting Company,—can you tell me where that was
deposited>—A. Deposited at the Carling E. B. & M. Company, Limited, in the
Dominion Bank, London, Ontario.

Q. Then the next is December 6th, 1926, for $22,314.72, payable to the Carling
Export Brewing & Malting Company—can y0{1 tell me where that was deposited ?—
A. That is marked for deposit to Carling E. B. & M. Co. Ltd., and it has the initials
H. T.R. It is deposited in the Dominion Bank at London, but the Carling stamp is
not on it. H. T. R. is presumably the teller who took it in.

Mgr. TiLLey: Q. Is it not endorsed by the company?—A. Just by the bank to 20
the credit of the company.

His Lorpsuip: It may have been mailed to the bank for deposit?—A. The
others have the stamp, but that has been written on it by the teller.

Q. The next one is January 3rd, 1927, and is for $20,284.38 payable also to the
Carling Export Brewing and Malting Company—will you please tell me where that is
deposited?—A. Deposited to the credit of the Carling E. B. & M. Co., Ltd.—deposited
apparently in the Dominion Bank at Windsor.

His Lorpsure: How do you remit those. Do you make a cheque and what
follows:?—A. I make out the cheques and send them to the brewer entitled to them,
accompanied with a statement. 30

His Lorpsuir: You mail it?—A. Yes.

His LorpsHrir: Where?—A. At London.

Mr. RowgLL: Q. Then the next is February 8th, 1927, for $13,607.21, The
Carling Export Brewing & Malting Co., Limited, and can you tell me where that was
deposited?—A. Deposited to the eredit of the Carling E. B. & M. Co., Ltd., Dom-
inion Bank at Windsor.

Q. The next is February 25, 1927, for $13,742.27, Carling Export Brewing and
Malting Co.,—tell me where that was deposited?—A. It was deposited in the
Dominion Bank at Windsor, but it is not endorsed by the Carling Export Brewing
& Malting Co. It was deposited to the credit of somebody—Z. Payel—and that 40
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is evidently the bank manager’s signature that he has credited it to the credit of that Eiglégzer
man, Court
Mgr. TiLLEY: Do not infer too much. of Canada
Q. MR. RoweLr: Tell us what appears on it?>—A. Deposited to the credit of Flaintifl's
Z. Payel in the Dominion Bank. I cannot make out what the rubber stamp is No. 7
beyond that, except there is a further signature which I cannot even guess at, and it is Goorge
marked “Manager’’—that would be the manager of the bank—But there is a stamp Usher Stiff
of the Dominion Bank at Windsor, marked second teller, March 1st, 1927, Windsor, %f‘ff‘ 3,?31333
Ontario. There is a further rubber stamp ‘“pay any bank or banker or the Dominion (continued )
10 Bank, Windsor, Ontario”. “A. M. Cowie, Manager.” That seems to be the
history of that.
Mg. TiLLEY: As recorded?—A. Yes.
Mgz. RoweLr: Then the next is March 23rd, 1927, for $4,030.74, payable to
the Carling Export Brewing & Malting Co., Ltd., and where was that deposited?—
A. Carling Export Brewing & Malting Co., Ltd., credit account Low, Leon & Burns—
the Dominion Bank, Windsor, Ontario, second teller, April 1st, 1927. Pay any
bank or banker for the Dominion Bank, Windsor, Ontario, A. M. Cowie, Manager.
Q. You say those are all the cheques you have here. Have you the cheques

for the April and May payments?—A. No. I have not got those back. This is a

20 savings account and it takes some time to get the cheques picked out, That takes

up every payment but one up to the end of payments.

Q. You could get the further cheques could you showing the payments you
have made up to the 5th May?—A. That would just be this one—$1,200. It is a
matter of $1,296.42 that is the actual amount of the cheque.

Mgr. TitLeY: Of what date?—A. The 27th April, 1927.

Mg. RoweLL: And then the next cheque paid after that is the 21st May?—
A. Yes.

Mg. RowerL: Then those cheques had better go in.

His LorpsHIP: Yes, they will be Exhibit Number 25—that will be seven

30 cheques.

M=r. RowrrLL: Now under the terms of this agreement the brewers were to
notify you of their selling agents?—A. Yes.

Q. Their sales representatives?—A. Yes.

Q. In the territory covered by the agreement?—A. Yes.

Q. Who was named by the defendant company as their sales representative?—
A. They did not represent to me at all. That was another feature of the agreement
more honoured in the breach than in the observance of it. I do not think that more
than two or three ever complied with that clause.

His LorpsHIpr: Did the Carling Company comply with it?—A. No.

Mg. RoweLL: So that you have never received from them the names of
the sales representatives provided for in the agreement?—A. No.
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EIIZZ é(iltze . Q. Now as I understand it, I think it is clear, but I just want to see if I am
Court correct in it, the moneys you paid over to the Carling Company are the moneys you
of Canada  1oceived from the Bermuda Export Co., which represent first the 75 cents a carton
Flaintifl’s less the Bermuda Company’s expenses; and then you in turn deducted your own
No 7 expenses from the money received?—A. Yes.
— Q. And you still retain the sum of $5,000 on hand?—A. Yes.
George it Q. And the hold back for the three months period?—A. Yes.
ﬁ";ymg“‘}ggg‘ His Lorpsuip: Have you ever had occasion to discipline any of them for
(continued) shipping somewhere else?—A. Yes. As provided for in the agreement they set my
finding aside. 10

His LorpsHip: What is that clause of the agreement?—A. Clause II.

Mr. RoweLL: You have set out in a memorandum here the amounts payable
to the Carling Company, as yqu have already detailed them in evidence up to the
7th April, 1927?—A. Yes.

MEg. RowgeLL: Perhaps that might be for convenience marked as Exhibit No. 26.

Q. If you will add the May period on to this, we will put it in as complete—up
to the 5th May. The return of the 5th May would be the April period. This
exhibit does not represent the payments, the amount payable to the Carlings as
computed for each period, not the amount actually paid. This relates to the first
set of figures you gave us this morning, but if you would include the month of April 20
bringing it to May 5th, then the completed figures could be put in?—A. This period
will be the 8th April to the 5th May, and the amount of Carlings share or apportion-
ment is $9,266.48.

His Lorpsuip: You make a distinction in the statements of the amount paid
and the amount payable?

Mg. RoweLL: Yes. The manner in which it has been dealt with by Mr. Stiff
who prepared at the end of each period mentioned the amount payable, and then
the cheques have been issued on different days for varying amounts as provided for
under the agreement. The dates do not correspond as shown in this with the cheques.
We have two lists of dates and amounts. One of the lists of the amounts computed 30
as payable and the other the cheques. April 1927 we are speaking of.

Q. Who are the officers of the Bermuda Export Company?

Mgr. TiLLey: If he knows?

A. I cannot say I remember who they were. I do remember that George
Russell of Hamilton was President. I don’t know who the Secretary is.

Q. Do you know who the directors are?—A. I think there are each one of the
brewers who are parties to that contract—I would not be positive about this—It
was my opinion they had eleven directors and there were eleven companies.

Q. Do you know who represents the Carling Company on the board?—A. I
cannot say who it is. I have had dealings— 40
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Mg. Tiuey: If you do not know? Eh;ufge
Mg. RowerLL: Who have you had dealings with? Cowrt
. Canada
Mgr. TiLLEY: He has guessed at the signatures and cheques. of Cona
Plamtlff’

Mgr. RowgLL: I do not want him to guess at who the officers are unless he Eyigence
knows. With whom have you had dealings with respect to the Carling Company?— No. 7
A. Mr. Harry Low. Geo

Mg. Tiuiey: With Mr. Low representing the Carling Company?—A. Yes. Usher tit
and with Mr. Burns representing the Carling Company. I think I can best answer fo;,nén ‘1333
that by quoting from this agreement with the representative of any brewery, or by (continued )

10the President, Director, Secretary, Treasurer, Manager, Assistant Manager, or the
book-keeper. I have had dealings with people in that way in connection with the

Carling Company.

Cross-examined by Mr. Tilley, K.C. %:ﬁf,, Stiff

Q. There is no doubt by the document itself it contemplated that each com- g:',fl}mm

pany would have a representative in the Bermuda Company?—A. Yes. May 9, 1928
Q. That is what you are referring to?—A. Yes.
Q. That is on the document?—A. Yes.

Q. Who they are you cannot say or cannot tell—and if you can, I would be
glad if you would tell?—A. I have no official notification of the officers.
20 Q. They had not communicated that to you?—A. No.

Q. And all the money you received for any of these breweries including the Car-
ling Company, the source of it is the Bermuda Company.—A. That is my only
source of revenue.

Q. At any rate you get no moneys direct from the Carling Company?—A.
None whatever.

Q. Or from any of the other companies?—A. No.

Q. And then you get such moneys as the agreement says you are to have?—
A. Yes.

Q. You spoke of fining some company, and I think you referred to clause eleven

30 of the contract. (Reads clause 11.) Now was it a complaint with regard to the
Carling Company that you are referring to when you said you had taken some
action?—A. No, it was not.

Q. Have you ever had any complaint against the Carling Company with respect
to marketing their goods?—A. Yes, I have, recently.

Q. I mean down to the end of April, 1927?—A. No.

Q. So that down to the end of April, 1927, there was no complaint against the
Carling Company at all>—A. None whatever.

Q. Now the business that you are concerned with, if this agreement means what

it says, as I understand it, is the export business of these breweries?—A. Yes.
§8135—8
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Q. Are you concerned at all with their Canadian business?—A. Not in the
slightest.

Q. The Canadian sales of the Canadian product does not come to you directly
or indirectly through the Bermuda Company?—A. No.

Q. It is all export?—A. Yes.

Q. And is it all United States?—A. I don’t know whether the Bermuda Com-
pany forwards to-——my connection—I don’t know anything but what they tell us.

Q. So far as the agreement goes it indicates export, and nothing has come
before you to indicate that any Canadian business comes into this at all’—A. No.

Q. And you did not have any account rendered to you of any export beers that 10
would be on hand at the beginning of this period?—A. No. I would not know any-
thing. So far as I know it started off on the 15th July, 1926, with a blank set of
books.

Q. The business started up then?—A. Six weeks later I got a return from the
Bermuda Company, and then I began to function.

Q. So that you had not checked up the quantities on hand from time to time,
or manufactured for export, or anything of that kind. You merely got cash returns?
—A. Yes.

Q. Now then, can you tell me from your returns, whether something that was
said here yesterday was true—that the keg business as distinet from the bottle 20
business is carried on in the hot months. Look at your returns. I assume you know
nothing except what your returns show. Compare the months of August and
September, with the months of February and March—July does not come into our
period—You have July, I suppose?—A. Take the period ending the 16th December,
1926. The halves amount to 2,400, and the quarters amount to 800, and the cartons
amount to 4,800.

Q. Is that the kind of information your statement is going to give?—A. Yes.

His LorpsHIP: When you speak of hot months—

MR. TiLLEY: Summer months.

His Lorpship: Months in which beer would freeze, as distinguished from 30
months it would not.

Mg. TiLLeyY: I was speaking rather of the months when it would go down with
a relish.

His Lorpsaip: Can you ship it in kegs on an ordinary freight car in winter?—
A. During the bad months there was some reporced to me.

His Lorpsurp: It might be expressed instead of sent by freight?—A. This
export is all by water.

His Lorpsarr: It has to go from London, not by water?

Mz. TiLLEY: It may not be so transportable in the winter.

His LorpsaIiP: But you can overcome the difficulty, climatic and the rest. 40

(This concluded the examination of this witness.)
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Harry A. CornwarL: Called, sworn and examined by Mr. Rowell, K.C. El'%gzer
ZXC.

Q. You reside at Windsor?—A. Yes. of Court 1

Q. What is your position in the Bermuda Export Company?—A. I am book- p . .o
keeper. Evidence

Q. When did you enter the employ of the Bermuda Export Company?—A. At No. 8
the commencement of the Company’s business. Harry A.

Q. And you have been in the employ ever since?—A. Yes. Cornwall .

Q. And are still in the employ of the company?—A. Yes. May 9, 1928

Q. There has been a Mr. Clapp, the secretary of the company, who produced
10 the books and documents—do you say that Mr. Clapp is ill?—A. Mr. Clapp is ill.

Q. And they have sent you up here in his place?—A. Yes.

Q. Well now, how long has Mr. Clapp been ill?—A. Almost two weeks.

His Lorpsuir: Where is the company’s office?—A. In the Security Building,
in Windsor.

Q. Mr. RoweLL: Q. We have been told, and Mr. Stiff has put in the agree-
ment which indicates that the Bermuda Export Company handles the Carling Com-
pany’s beer?—A. Yes.

Q. Is there an agreement between the Bermuda Export Co., and the defendant,
the Carling Company?—A. Yes.
20 Q. There is?—A. Yes.

Q. Have you produced that agreement?—A. I have been unable to get the
original agreement.

Q. Where is the original agreement?—A. The present secretary, Mr. McPhee,
has it.

Q. But you were instructed to get and bring the original agreement?—A. Yes.

Q. Why have you not brought it?—A. I could not get in touch with Mr. McPhee
on Sunday when I left, and Mr. Harris was going to look after the matter for me, and
I received this registered letter yesterday which contained only a copy of the agree-
ment.

30 His Lorpsuip: Who did you receive that letter from?—A. Mr. McPhee.

Q. What have you got. Let us see what you have got?

(The witness produces a paper). ;

His LorpsHIP: Do you mean, Mr. Rowell, the contract with the brewers.
There is a contract between the Carling Co. and the Bermuda Co.

Mg. RowsLL: Yes, the witness stated there was such a contract between the
Carling Company and the Bermuda Company.

Q. Did they tell you why they had not sent the original?—A. He says that the
agreement is needed in the May sittings in the case to come on in Windsor this
month. If you will read his letter. '

881358}
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His Lorpsuip: Perhaps Mr. Tilley knows?

MR. TiLLEY: I have never seen the document. I have not got it. I have
never seen the original or a copy. If my learned friend will let me see the copy, we
can compare it—we can use this in the meantime.

Mgr. RoweLL: Then subject to any question of verification. ‘

Mg. TiLLEY: I have never seen the document, and I cannot admit it, but we
can use it—and if we find it is not in accordance with the original—

Surely the witness could ask to have it sent down by mail to-night?—A. I can
do my best. Mr. McPhee is in London today. '

MRg. RowEeLL: We will use this in the meantime. It is of the 15th June, 1926— 10
and is between the Bermuda Export Co., and the Carling Export Brewing & Malting

Co.
His Lorbsair: Do you know whether there is a similar contract between the

Bermuda Export Co., and each Brewing Company.

Q. Can you tell us whether there is a similar contract between the Bermuda
Export Co., and each Brewing Company?—A. Yes, there is a contract between each.

His LorpsaIr: Besides the general contract of them all together?—A. No, I
never heard of a general contract.

Mgr. RoweLL: The general contract is with Mr. Stiff.

Mg. TitLey: That would not be the same thing. I think His Lordship’s20
question involved this, whether the contracts with all the breweries were in the same
form.,

His Lorpsaip: That is what I meant?—A. Absolutely as far as I know each
contract was the same. ‘

MR. TiLLey: Q. With the different ones?—A. Yes.

(Mr. Rowell read the document which is marked Exhibit 27).

Mgr. TiLrey: That seems to agree with the copy of another contract we have,—
and you have a copy of another and it agrees with that. So I think we could agree
on that and not bother about the original.

Mgz. RowgeLL: All right, we will take this one. (Exhibit 27). 30

(Then the court took a recess from 1 p.m. to 2.30 p.m.)

The Court resumed at 2.30 p.m.

Harry A. CorNwaLL: Examination resumed by Mr. Rowell, K.C.

Q. I notice by the second clause of this agreement, Exhibit Number 27, the
price is fixed which you are to collect, that is the Bermuda Export Company is to
collect for the products of the Carling Company at the time of delivery to the pur-
chaser. Did you collect in all cases the amounts mentioned?—A. For that period
yes.

Q. Mr. TiLLeEy: For the period of 19247

Mg. RoweLL: Q. When it opened July, 1926, until the end of April, 1927?—40
A. That is right. ‘
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Q. And I see you were to collect it before delivery?—A. Yes. Eicﬂh(:%er

Q. Did you collect it in all cases before delivery?—A. Yes—the Cashier at the Court
dock collected it before the beer is loaded. of Canada

Q. How did you keep track. How did you keep track of the Carling’s Corhpany glv”'l‘(’l‘:fg;s

sales so as to make your returns?—A. We have a sheet for each brewer that is kept —

daily. It starts off with the stock in the morning. It shows the receipts. It shows No-8

the sales. ggfgvﬁj
Mkr. TiieY: Q. Do you mean the receipts of money or beer?—A. The receipts ﬁ‘:ﬂ‘,‘ﬁggg

of beer. (continued )

10 His Lorpsuir: A statement for each brewery—he means an account.
Mgk. TiLLEY: Q. A loose leaf?—A. Yes.

Mg. RowerL: Q. Explain what you mean?—A. I have a sheet here.

Q. Let us see what they are like?—A. They are all practically the same. This
is the stock in the morning at the top, on the right hand side.

Mg. TiLrey: Q. This is the Carling Co’s. sheet?—A. Yes.

Mz. RowkLL: Q. And the Carling is the same in form as this copy for the other
breweries?—A. They are all the same.

Q. Then just describe what this sheet contains so that we will understand it?—
A. At the top at the right we have the stock in the morning, and under that received

20 during that particular day; and we have the shipments during the day which are

taken off of our stock.

His Lorpsuip: The shipment is indicated to the left?—A. Yes. And then we
have on the very last line the stock at the close of business that day.

His Lorpsuip: On the last line, what do you mean? A. In the summary.

His Lorpsaip: For instance, in this case you had 714, 325 and 336 of ale?—
A. Yes.

His Lorpsaip: And then you sold 90—and then you deducted the 90?—A.
There is one entry.

His Lorpsuir: There is only 45, and you credit 45—and it goes to the top
30 amount less 45 at the end of the day?—A. Yes.

His LorpsHIip: Do you always' allow something for shrinkage?—A. We never
allow it unless there is a shrinkage.

Q. What do you mean by shrinkage?—A. Four or five cases might be broken.

His Lorpsurp: That is what you mean by shrinkage?—A. Yes.

Q. Anything damaged you put a value on it yourself?—A. We handle that in
the accounts at the end of the period.

M2. RowkrL: Q. Then is this at some particular dock?—A. Yes. This is at
LaSalle dock on February 3rd, 1927.

Q. And this is the statement made out at 7 a.m. on February 4th? A. That

40 is right.



In the
Ezxchequer
Court
of Canada

Plaintiﬁ’_’s
Evidence

No. 8

Harry A.
Cornwall
Examination
May 9, 1928
{continued )

118

Q. That is dated February 5th?—A. We put this date on in the office in Wind-
sor. It indicates the day it goes through our books in Windsor.

MRr. TiLLEY: Q. The stamped date at the top is February 5th?—A. Yes.

Q. It would be the summary of the business at LaSalle Number 1, on February
3rd, and made out on the morning of February 4th?—A. That is right.

Q. At LaSalle?—A. Yes. '

Q. And sent to your office in Windsor?—A. Yes.

Q. And stamped as received in Windsor on the 5th, or entered in the book?—
A. Entered in our book under date of the 5th.

MRr. RowerLL: Q. Now how do you get the stock on hand in the morning. 10
I want the volume of the Carling shipments to you, and I want to see how you deal
with it. When did you start in business?—A. July 15th, 1926.

Q. Did you start with a stock on hand at that time?—A. I don’t remember.

Q. Will not your books show?—A. Can I give a specific instance?

Q. In respect to Carlings, yes. I don’t know what you mean by a specific
instance, just tell us?>—A. I can give you the number of cases we took over at
LaSalle Number 1 on July 15th.

Q. That is what I am asking you?—A. We took over 35 cases.

Q. Would you have a similar record with reference to each dock for the amount
you took over on the morning of the 15th July?—A. Yes. 20

Q. How many docks did you have where you took over stock?—A. LaSalle is
one dock.

Q. There is LaSalle Number 1, and there is LaSalle Number 2?7—A. At LaSalle
Number 2 we did not take over anything. At Riverside we took over 340 cases.

Q. Tell us where these places are so that His Lordship will know. LaSalle is
east of Windsor, how far>—A. About ten miles.

Q. Are the docks Numbers 1 and 2 both at La Salle?—A. Yes.

Q. Are they near together?—A. Yes.

Q. Then where is Riverside?—A. Riverside is about five or six miles west of
Windsor. At Amhersburg we took over 510 cases. 30

Q. Where is Amherstburg in relation to Windsor?—A. About 20 miles east of
Windsor.

Q. On Lake Erie?—A. Yes.

Q. Are you speaking of cases or cartons, or do you mean the same thing?—A.
The same thing. At Port Lambton we took over 442 cases.

Q. Where is Port Lambton in relation to Windsor?—A. It is about 35 miles
north and west. ’

Q. On Lake Huron?—A. No. Not on Lake Huron.

Q. On Lake St. Clair?—A. At the top of Lake St. Clair. At Kingsville we took
over 1,049 cases. 40



119

Q. Where is Kingsville in relation to Windsor?—A. Kingsville is 29 miles down In the

. Exchequer
Lake Erie. Court
Q. Neither Amherstburg, nor Kingsville nor Port Lambton are outports of of Canada
Windsor.—A. I don’t know as to that. 11;13113;11%:
Q. It is towards Lake Erie.—A. On Lake Erie. No.8
Q. Is Kingsville east or west of Amherstburg?—A. East. —
Q. Does that cover all the docks at which you took over stock?—A. Yes. Harry A
Q. And does it cover all the docks at which you received stock from the Carling ﬁ‘;}?&f";g‘gg
Company.—A. Yes. (continued )

10 Q. When you speak of the stocks taken over, on what date were they taken
over>—A. On the morning of the 15th.
Q. When you say taken over what do you mean by that?

Mg. TiLLEY: Q. What was done.
His Lorpsuip: What do you mean?—A. I mean the Bermuda Export Com-

pany’s man took charge of the dock and consequently that stock.

Q. I notice under the agreement the Bermuda Export Co., had the right to take
over the docks. I see under paragraph 9 of the agreement the first party upon
request shall have the right to require an assignment of any lease of the docks under
the control of the second party within the limits of the territory hereinbefore

20 described. Where the docks if any are owned by the first party the second party
shall have the right to take them over during the period this agreement remains in
force. Did the Bermuda Company take over the docks to which you have referred?—

A. Excepting in the case of Kingsville.
Q. You took over the other docks?—A. It is a little different case. All the

other docks were staffed with the Bermuda Export Company’s men. At Kingsville
we had simply one Bermuda man who took charge of the money.

Q. Then who received the goods when they came in. How did the goods reach
these docks?—A. In some cases by truck—in some cases by freight.

Q. Well what determined it whether they reached you by truck or freight?

30 A. The only thing I can say is that different breweries—

Q. We are speaking of the Carling Company. I want it confined to the Carling?
A. Well, the Carling cases were practically all received from Windsor.

Q. Practically all received from Windsor?—A. The cases or cartons.

Q. Wherever you use the word case or carton, you mean the same kind of

package? A. Yes.
Q. They were practically all received from Windsor?—A. Yes.

Q. How did they get from Windsor to the docks?—A. We got them from the
Carling Company’s trucks.
Q. Then when they were received at the dock, they were added each day to the
40 stock in the manner you have explained to us?—A. Yes.
Mgz. RoweLL: We will put in a copy of the sheet as Exhibit No. 28. This is
one already referred to. It is for the period, 7 a.m. February 4th 1927—
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His Lorpsare: Why do you mark your periods at 7 a.m. in the morning.

Mg. TiLLEY: He spoke of it as at the beginning of the day.

His LorpsuIP: Q. You open your docks at seven in the morning?—A. Yes.

Mz. RoweLr: Q. When did you close them?—A. I have never been at the
docks. I was at one dock for a few minutes one day.

Q. Then you say they are trucked down from Windsor to the different docks,
and are added to the stock on hand each day?—A. Yes.

Q. Then how do you keep track of the stock that comes down?—A. With each
load we get a voucher. '

Q. With each load you get a voucher-?—A.Yes, showing the number of cartons 10
on the load.

Q. Will you give me one to illustrate. Just let us take two or three out to
llustrate. That is the first one on August 31st 1926. Then there is September
3rd, 1926—September 6th 1926. These are all to the LaSalle dock. We will take
a few out to illustrate. You have first August 31st, 1926, 300 cases—the one of
September 3rd has 300 cases, to Amherstburg—and here is one, Riverside, September
7th, 300 cases?—A. Yes.

Q. Now do these come to you each day?—A. Yes—each day that they receive
a load.

Q. Each day that you received a load you got from each dock—How do you 20
describe the document—a voucher?—A. Yes.

Q. Showing the amount you received that day at that dock?—A. On that
particular load.

Q. On that particular truck?—A. Yes.

Q. There might be several loads in a day or only one load?—A. There might
be one or none. ,

MRg. RoweLL: Then I will put in the three samples as Exhibits 29/A, 29/B and
29/C. '

Q. Would these amounts compare on your sheet with that date?—A. Yes.

Q. Will you turn to one and show us? 30

MRgr. TiLLEY: August 31st at LaSalle.

A. The amount shown in that particular slip is lost in the total.

MER. RoweLL: Q. Can you look through the slips and see if you can find the
total for that day?

His Lorpsaip: Q. Would you not have an item for each voucher on your
sheet?—A. No.

His Lorpsair: Q. If you have a load of 300 and another load of 400, you may
enter that as 700 on your sheet—is that what you mean?—A. Yes.

Mr. RoweLL: Q. See if you can get the other vouchers for the total of this
day?—A. The date in our office for the shipments on the 31st is September 1st. 40
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Mg. TiLiey: You mean in our office, Windsor?—A. The Windsor office— Eh; the
September 1st. G
Mg. RowELL: Q. And what is the total that day for dock I, LaSalle?—A. 1,500 ¢ Cenade
cartons. ' Plaintiff’s
IEvidence

Q. Have you got the slips?—A. I have three slips for 300, and three slips for No g
200. Q. The slips make up the 1,500?—A. Yes. o

Q. And if we went throught the list of bundles we would find the same thing ggx’v’vﬁl
throughout?—A. We added the value in the Windsor office each morning. Examination

Q. You have vouchers as you call them showing the receipt at the particular %35!‘311‘&&1832)8
10 dock of the total amount entered in your dock stock record in your office?—A. Yes.

Q. You keep a stock record for each dock?—A. Yes.

Q. For each brewery?—A. At each dock.

Q. Then is the first notice you get of the goods coming to the dock the receipt in
the morning of this voucher?>—A. The dock may get some notice. There is no notice
comes into our office except in the case of a carload or sometimes we would know the
load coming to the dock. In some cases we would know of a load going to a dock
before it got to the dock.

His LorpsHuip: But you would not take any cognizance before the goods actually
came?—A. No.

20 Mr. RoweLL: Q. Then you said they all came from Windsor—from where in
Windsor?—A. I believe they came from the Carlings C.P.R. sheds.
Q. Is that what we had reference to from time to time, to the Carling dock, and
the C.P.R. dock?—A. Yes.
Q. Is it the same dock?—A. I could not say definitely.

Q. Then was it any part of your duties in keeping track of the stock and sales,
to keep in touch with the Carling dock in Windsor; or were you limited to these other
docks. Did you keep in touch at all with the Carling dock in Windsor?—A. Not
with regard to how much they should ship each day.

Q. Did you keep in touch only in regard to the sales?—A. We notified the
30 Carlings, Windsor, each morning of sales of the previous day, and their stock on
hand that morning.
Q. You supplied them each day with that information. How was that done by
a memorandum or verbally?—A. Verbally.
Q. How did you communicate that?
His Lorpsuip: By phone?—A. By phone, yes, in some cases.
Mg. RowsLL: Q. Who would you communicate it to there?—A. In the few
cases I may have communicated it during that period, it would be to Mr. Kennedy.
Q. Then how did you receive the cash, how did the money come in?—A. From
the docks do you mean?
40 Q. Yes. You were to collect the money. You had your agent or represent-
ative at each dock, did you?—A. Yes.
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Q. And you told us that you got the money before the goods were loaded?—
A. Yes.

Q. Then how was it transmitted to you. How did you get it in your office
in Windsor?—A. We received the money each morning with the sheets and vouchers.

Q. Can you give me an illustration of the documents you received each morning
from the docks?—A. I have not one of those.

Q. You can perhaps furnish us with one. Tell us what it is like—what it
contains.?—A. The summary shows the name of the brewery with the amount of
collections for each, and the total.

Mgr. TiLLey: Q. Is that a separate summary for each brewery, or one sum-10
mary for all the breweries?—A. One summary for all the breweries. It also shows
the specification of the cash.

Mr. RoweLL: Q. Is there any sales slip returned to you, or document of that
character?—A. We have a slip in a register that we compile for each collection. I
don’t know whether I have one or not. Yes, I have one.

Q. Tell us what that document is?—A. This is compiled by the cashier on the
dock at the time of making the collection. It shows the dock, the brewery, the
number of cartons, and the amount collected. '

Q. Then do those statements come to you each morning with returns?—A. Yes.

His Lorpsaip: Each morning only?—A. Yes. 20

Q. Mr. RoweLL: To the Windsor office?—A. Yes.

Q. So that in respect of every sale made at the dock, you get the following
morning a memo of this kind, giving a description of the goods and the amount?—
A. Yes.

Q. For each transaction?—A. Yes. (Exhibit Number 30).

Q. What do you call that exhibit?—A. We call it a register slip.

His LorpsHrr: Because it registers the quantity sold, and the proceeds received
—A. No.

His Lorpsuir: Why?—A. We have a register that sits on the desk and turns
with a crank, and turns out this form. _ 30

Mr. TiLey: Q. It is on a roll?—A. Yes, just like an invoice.

Mr. TiLLEY: Q. And you can turn it over and write on it, and go on with the
next?—A. Yes.

Q. Is it simple?—A. There are two other copies besides this.

Q. Three are made each times it operates?—A. Yes. ,

Q. Where do the three go?—A. The third copy stays in the machine—and the
man at the dock takes the second copy—and we kept the original.

Q. One remains in the machine, one comes to you, and what happens to the
third one?—A. The dock manager takes it for reference.

Q. The next one here is four half barrels of beer, and one quarter barrel?— 40
A. Yes.
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Q. And the next one is?—A. Ten, Red Cap Ale. Fz{r’;mt;lricr
Mgr. TiLLeYy: Q. Are they all numbered consecutively?—A. Yes. j:((;"ourtl
0 anaaa

Q. Everyone has to be accounted for’>—A. Yes. The number appears on the o
dock stock record. £1V‘11('f:,'f£es

Mr. RoweLL: We will put in one as Exhibit No. 30. No 8

MR. TiLLEY: Q. On the sample sheet, Exhibit Number 28, it shows the number :

of the sale—is that right?—A. Yes. gg:xrl{vﬁl

His Lorpsaip: The billing number is the number on the bottom of this last ﬁ‘:}f"f‘,ﬁ“}ggg
exhibit?—A. That is right. (continued )
10 Mr. RoweLL: Q. Can you tell us the total amount of goods of the defendant
company that you handled from the time you opened on the 15th July, 1926, until
the 30th April, 1927?—A. That could be ascertained from our records.
Q. You have not made it up so far?—A. No.
Q. You could make up a statement for us showing us that, month by month?—
A. Yes—by our periods.
Mgr. Tirey: Q. Do you mean from the books you have here?—A. From the
books here and at Windsor.

Mgr. RoweLL: Q. Have you sufficient records here to make it up?—A. No.
Q. You would have to get that from Windsor?—A. Yes.

20 Q. Now having got these returns in this way, how do you deal with the month.
I am speaking always now with reference to the Carling Company. The proceeds
of sales where you have collected the money?—A. I am sorry I do not understand
the question.

Q. What do you do with the money you have collected in respect of the sales
of the Carling beer?—A. We deposited the money in the bank every day.
Q. That is in the Bermuda Export Co.’s. account?—A. Yes.

His LorpsHir: In the name of the Bermuda Export Co.?

Mr. RoweLL: Yes.

Q. How often do you make returns to the Carling Co.?—A. Every week.

30 Q. What is the nature of the return you make to the Carling Co.—will you
kindly produce some sample of that?—A. There is a copy of our letter setting forth
a week’s collection.

Q. This is a sample?—A. It is a duplicate of the letter to the Carling Brewing Co.

Q. What is the date?>—A. March 11th, 1927.

Q. It is addressed to the Carling Export Brewing and Malting Co., Limited,
Windsor, Ontario: “Dear Sir,—We enclose herewith our cheque for $15,424.50 for
collections made on our account for the week ending 6 p.m. March 9th, 1927, as per .
the following summary”’—then follows a list of the docks, and the amounts at each
dock, and over the sums is a certain price?—A. Yes.

40 Q. Are the prices put upon that statement the prices mentioned in the agree-
ment?—A. Yes.
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His Lorpsuip: That is dated Windsor?—A. Yes.

Me. TiLLeEY: Q. And it is on the letter paper of the Bermuda Export Co.?—
A. Yes.

Mrg. RoweLL: Q. And with the letter head of the Bermuda Export Company?—
A. Yes.

Mg. RoweLL: Unless my learned friend has the originals.

Mgr. TiLLEY: I do not object to the copy. ,

Mg. RoweLL: I want to put it in (Exhibit Number 31).

Q. Then I see the amount per carton here is $2.507—A. Yes.

Q. And has the Bermuda Export Co. paid over to the Carling Company $2.50 10
per carton for all the beer handled by them during this period?—A. Yes.

Q. And in resepct of the other goods handled, what is the $14.757—A. We
turned over to the Carlings for a half barrel.

Q. And $6.00 is what you turn over for what quantity?

His LorpsHIp: Is it a quarter barrel? A. No.—a quarter barrel is $7.55.

MRg. RoweLL: Q. Will you tell us what that $6.00 refers to?—A. It is beer
that has been replaced, and we simply charged for the wood—simply charged for
the barrel. Six dollars was the value of the barrel.

Q. I do not understand what you mean by that?—A. The beer would be bad.

Q. And you would replace that with other beer, and simply charge for the half 20
barrel’—A. Yes.

Q. Then you state “We have deducted from the above collections at the usual
rates for cooperage’” and so on. That relates to certain work done by you for the
Carling Company?—A. Yes. Those are the empties we cleared for the Carling Co.

Q. Then you have a statement somewhat similar to Exhibit 31 for each week
throughout the period?—A. For the empties?

Q. No, for the returns?—A. Oh yes.

Q. A similar statement to this throughout the period?—A. Yes.

Q. What was the amount you actually received per carton?

His LorpsaIip: You accounted for $2.507—A. $3.25 we received, except for 30
that old stock ale.

Q. Why is it you had not paid over the full $3.25?—A. It is in accordance with
the agreement. ‘

Q. Then what becomes of the other 75 cents per carton?—A. We periodically
remit to the trustee, less our expenses.

Q. And how do you arrive at your expenses. You charge each brewery in
proportion to the amount of the goods handled or how do you decide how much to
allocate?—A. We carry our expenses along for the period, and at the end of the
period we have sold so much, and our expenses were so much, giving us the cost per
carton. 40

Q. And you deduct the cost per carton before you remit to Mr. Stiff>—A. Yes.
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His Lorpsuir: What was the nature of your expenses?—A. Wages, rent,—our
office in Windsor.

MER. TiLLEY: Q. The overhead?—A. Yes.

Mgr. RoweLL: Q. Do you include depreciation?—A. Yes.

Q. On the docks?—A. Yes.

Q. Depreciation on the docks is included in the expenses? —A. Yes.

Q. On what basis do you estimate depreciation on the docks for including in
the expenses?

Mgr. TiLLEY: Are we concerned with the depreciation?

10 Me. RoweLL: I want an idea of the amount whether large or small.

His Lorpsuip: It is there in the seventy-five cents. You may ask him.

Mg. RoweLL: Q. I think it is quite clear that depreciation is in any case de-
ductible before you arrive at the sales tax?

His Lorpsuir: I think you should stand by Mr. Tilley’s suggestion—it is
part of the overhead.

Mgr. RoweLL: Of course with all due respect I do not think it is—Depreciation
is not part of overhead.

His Lorpsuip: I think you are right. It is not one of the items that would go
into overhead.

20 MR. RowELL: I want to see whether it was a substantial sum or not.

His Lorpsuip: Well, I don’t know. If you have a factory, and you have got
machinery, the cost of the machinery goes into the overhead; but as your machinery
gets older, the percentage would be less because you would have to allow for a certain.
amount of depreciation.

Mgr. RoweLL: If you were computing income tax that would be a proper
matter, but when you are computing a sales tax?

His Lorpsuir: If you were computing the price of merchandise, that goes into
the price. .

M=r. RoweLL: But when you come to determine what the selling price is, and

30 what deduction if any may be permitted.

His LorpsHuip: That is another question we have not touched.

MR. RoweLL: That is the point I had in view.

His Lorpsurp: I think that overhead is part of the selling price.

Mr. RowrLL: I agree too. That is what I said. It would go more in my
favour.

Mr. TiLLEY: Are we not going into the question of the accounts.

His Lorpsuip: I am going to hear the case. Mr. Rowell can conduct his case
the way he sees fit; and you can conduet your side as you like. It may or may not
come in.

40 Mr. RoweLL: Give us an idea of the amount charged in for depreciation—depre-
ciation in respect of the tax?
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His Lorpsuair: What proportion of the seventy-five cents would be allowed
for depreciation?

Mr. TiLLEY: Does he know?

A.—Not that way—on per carton. ‘

Q. MR. RoweLL: Can you tell me how much per carton your expenses would
amount to after you deduct, before you remit to Mr. Stiff>—A. It is about an average
of eighteen or nineteen cents per was during that period.

Q. So that you remitted to Mr. Stiff during that period .56 or .57 cents.per
carton?—A. No Sir, not that much.

Q. If it is 18 or 19 cents, and you deduct that from 75 cents that is the way you 10
would arrive at it. I just want to give you your figures. But that is the way it
struck me in your answer?

His Lorpsair: Is it a uniform amount, or is it according to the actual fact.
Is it the actual wastage or is it an accepted percentage that you allow?—A. We held
back what it actually cost us for a certain period.

His Lorpsair: Then it actually responds to the actual wastage from day to
day?—A. It might be forty cents.

Q. There might be some day when it is nothing?—A. No.

MR. TiLLEY: They try to prevent that.

Mer. RoweLL: Q. During the period from the 15th July to the 30th April, 1927, 20
would it be fair to say that you kept back 18 to 19 cents per carton to cover all of
these items of expenditure?—A. That 18 or 19 cents was my idea. It might have
been higher. I have detailed statements of all I kept back for those periods and can
submit those.

Q. If you can tell us the result of it?—A. I can tell you the amount I sent to
the trustee for any period, and how much I sold in that period, delivered.

Q. Give us one or two illustrations, perhaps we can judge for ourselves?—A. For
four weeks, ending March 10th, 1927, —will I give the sales?

Q. Yes? |

Mr. TiLLey: Will he give us the sales and expenses for that period? 30

His Lorpsuir: Have you the item for depreciation?—A. No. It is in the
dock expense. '

MR. RoweLL: Q. Perhaps these figures will illustrate. Give your total sales
for that period—$43,734.207—A. No, that is the total margin.

Q. That is the total of the seventy-five cents?—A. Yes.

Q. What do you deduct from that as expenses?—A. All the expenses.

Q. The first item is docks, $9,257.32. Is that a sum for depreciation on the
docks?—A. The depreciation is included in that.

Q. Is it a large part of it>—A. No, it is not the large item.

Q. You have not any figures that will illustrate what proportion it bears?— 40
A. Yes, I have.
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Q. I want one illustration which will simplify it?—A. At LaSalle No. 2, for a In the

previous period the depreciation was $173.41, in a total expense of $4,448.52. 5162%%5;:
MR. TiLey: Q. That is the total expense under the heading of dock?—A. =~ —
Under the heading of dock expense. It is higher on some of the other docks. E{,“,ﬁ’éﬂes
His Lorpsuir: Q. Give me what you mean by a carton or case—is it a closed No. 8
box?—A. It is a closed carton, yes. Harry A.
Cornwall

His Lorpsurp: It is a wooden box?—A. It is of cardboard. Fynmination
Q. In LaSalle No. 1, you have a total dock expense of $3,628.56, and you have l}ggz’n%ule%s
depreciation $509.40?—A. Yes.
10 Q. It is a varying amount on the different docks?—A. Yes.

His Lorpsaip: Referring to the carton, is it sealed or can anyone open it
without breaking it?—A. I believe it is sealed with adhesive tape—glued tape.

Mgr. TiLLey: This is not depreciation on goods. This is depreciation on
physical structures—docks.

His Lorpsurr: Is that what you mean?—A. Yes.
His Lorpsurp: I thought it was waste.

MER. RoweLL: No, it is a charge put in the expenses the depreciation on the
docks.
Q. Then I notice in your expenses you have administration and general, that
201s your overhead generally at Windsor?—A. Yes.
Q. Then you have a provision for reserve, the largest item of all—$10,273—
approximately one quarter of the total sum then available for depreciation. What
is that provision for reserve?

Hris Lorpsuip: I do not understand it. If it is depreciation for a dock, it
should be a daily depreciation. Will you explain it?—A. A daily depreciation?

His LorpsHIP: Yes?

MR. TmLey: This statement that the witness is referring to is a statement
made up at the end of every four weeks, which they call a month.

Hi1s Lorpsuip: Is that right?—A. Yes.

30 Q. Mr. TiLLEY: And in that statement from the 75 cents you withhold from
the $3.25 before you send it on to Mr. Stiff, you deduet certain expenses of your
company, and included in those expenses are something for the dock itself?>—A. Yes.

His LorpsHrip: Is the dock repaired every month?—A. It is apportioning the
original capital expense.

MRr. RoweLL: Q. And what period are you seeking to wipe out the original
capital expense on the docks, the three year mentioned in the agreement?—A. Yes.

His Lorpsaip: What is the dock like. Is it on poles, or is it crib-work—what
is it?—A. T believe it is on piles. I never examined it. ‘

Mgz. RoweLL: Does it include a warehouse for storing the goods?—A. There is

40 room there to store the goods.
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Q. What is the provision for reserve, this large sum for reserve—what is that
for>—A. That is twenty cents per carton held back for any extraordinary expenses
in connection with leases or unexpired contracts.

Q. Have you held back twenty cents a carton throughout this period as a reserve
to cover any possible extraordinary expenses?—A. Yes, through the entire period.

Q. Then that would explain to some extent the figures you have given us as to
the amount sent forward to Mr. Stiff. What is the total then that you deducted
per carton on the average to cover expenses, and depreciation and reserve?—A. When
I said 18 or 19 cents, it was exclusive of the 20 cents.

Q. It was exclusive of the 20 cents?—A. Yes. 10

Q. That would be 38 to 39 cents you deduct?—A. Yes.

Mg. TiLLEY: Q. As an estimate?—A. As a rough estimate.

Mg. RoweLr: Q. Now then did you pay the money over to the Carling Com-
pany each week?—A. Yes.

Q. How did you pay it?—A. By cheque.

Q. Payable to the Carling Export Brewing and Malting Company, Limited?—
A. Yes. '
Where was that cheque sent to?—A. To their Windsor office.
It was sent to their Windsor office?—A. Yes.
And who was in charge of that office?—A. I don’t know. ‘920
You do not know?—A. No.
Well, any dealings you had with that office, who were they with?—A. Mr.

Mr. Hardy?—A. Yes.
What was his position in the office?—A. He was a book-keeper.
He was a book-keeper in the office? —A. Yes.
. You mentioned before Mr. Kennedy, what was his position in the office?—
A. He has charge of the stock, as I remember.

Q. He had charge of the stock?—A. Yes.

Q. And have you got the return cheques from the Carling Co.?—A. No. 30

Q. Has the Bermuda Export Company got them in their possession?—A. Yes,
they are in our office in Windsor.

Q. You can produce them for us?—A. I have sent for them.

Q. When these shipments came down did you get any bills of lading?
A. Shipments by truck. '

Q. No. I mean shipments first by car, railway. Did you see any of the bills
of lading?—A. Yes, I have bills of lading for some of the shipments here.

s
=1
@@@@%@@@@@

Mg. TiLey: Q. Carlings?—A. Yes. This particular shipment was—

Mzr. RoweLL: Q. This is a bill of lading for a truck?—A. Yes. I do not
believe I have a bill of lading for a car. 40
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Q. Well then did they issue bills of lading for a truck?—A. For the Port Lamb- Efc’;.ﬁfew
ton shipments. Court
Q. Where would those bills of lading be issued?—A. At London, Ontario. of Canada
Q. And who were the bills of lading to?—A. Consigned to B. Syring, care of El",’fé‘:ﬁ;s
the Bermuda Export Company.
Q. At what point?—A. At Port Lambton.
. . Ha ryA
Q. And then instead of the railway company’s name, it is some other name Cornwall
filled in—is it?—A. The Atcheson Transfer. ﬁx:ﬁ??ggg
Q. Are those the only kinds of bills of lading that you at any time saw from the (continued)
10 Carling Co.?—A. I don’t remember definitely—but I think there are some bills of
lading in the office for cars of beer to Amherstburg, and cars of draft beer to LaSalle.
Q. You think there are some bills of lading there?—A. Yes.
Q. We want all of those. You have not any of those here with you?—A. No.
Q. You could have those sent down?—A. Yes. If I can find them.
Q. Can you tell me in whose names they are made out?
His LorpsHip: If he is going to get them it is no use to challenge h1s memory
now.
MERr. RowgrL: Then taking the goods apart from those particular shipments
you referred to, did you get any bills of lading for any of the other shipments.
20 Take all the cartons that went to LaSalle.
His LorpsHip: In the course of your daily transactions was it customary to
always have bills of lading?—A. Not for the Carlings at Windsor for their shipments
by truck to LaSalle.
His LorpsHir: Q. In what cases would you have them?—A. We would have
bills of lading from London, Ontario, to Port Lambton.
Q. By truck?—A. By truck. And I think there are some in the office for the .
other shipments I mentioned.
Q. For railway shipments to Amherstburg?—A. And draft beer to LaSalle.
Mr. TiLLEY: Q. I gather what you are saying is, when the cars went to Windsor,
30 and the goods were trucked to any of the docks, you had no bill of lading.—A. No.
Q. But where the goods were shipped by car or truck to a dock you might have
some bills of lading and you think you have them?—A. Yes.
M=z. RowerL: Q. Would the bulk of your shipments be ones that come by
A. Tt might vary at different periods.
Q. T am speaking generally over the period?—A. There was a good deal came
in by car to LaSalle of draft beer—and a good deal came by truck from Windsor.
Q. Leaving out the draft beer, and dealing with the cartons, did they all come
by truck?—A. The greater part by truck from Windsor would be for LaSalle,
Ambherstburg and Riverside.

40 Q. Did you get any B. 13s in connection with these trucked goods?—A. The

B. 13s go to the dock, and later we in the office got one copy for the goods shipped.
88135—9 '
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Ea{c';z :hzer Q. T am only speaking of the goods that are trucked down from one place to
Court another. If you can tell me, all right,—if you can not say so. Were they accom-

of Canada panied by B.13s?—A. Yes. Each truck-load is accompanied by a B.13—by one
Plaintiff’s or more B.13s.

Ew{ie;; g Q. That is the B.13s are made out in denominations from one to various amounts?
— —A. From one to fifty.

Harry A, Q. Like dollar bills?—A. Yes.

ﬁ’fy"g‘,“}ggg Q. Like the denominations of bank bills?—A. Yes.

(continued ) Q. From 1 to 50?—A. It would be an exceptional case where it would be a B.13

for one carton. ) 10

Q. Where are the B.13s issued from?—A. I don’t recollect.

His Lorpsaip: That is a thing I cannot understand. The B.13 is supposed to
be a document that allows the export, and verifies it. After it is made out it is
handed to the one who exports, and he goes away with it and he may or may not
export the goods. There is no Custom’s official following him.

Mg. RowerL: What is apparently done here is this. When a truck driver
starts from Windsor say from the Carling warehouse with a load of beer to LaSalle,
he would carry enough B.13s of various denominations to represent that load, and
the reason is pretty obvious. I do not want to suggest it.

Mg. TiLLEY: He went a little further in another case. Do you really want it in? 20

His LorpsuIir: I thought the B.13 is given by a customs official who would
follow the goods and see that the goods would be on board a vessel starting for an
outport.

Mg. TiLLEY: And they do.

His Lorpsnip: That is what I understand, but now I see it is not.

Mgr. TiLLeEY: Except my learned friend is insinuating something different,
that is exactly what happens.

His LorpsaIr: Not if it is delivered to a taxi-driver or truck and no one goes
with him. I simply want the facts.

Mg. TiLLeY: Your lordship is not getting the facts. We will see. 30

His Lorpsaip: We will apply the law afterwards.

Mg. TiLLey: You do not get the facts when you are halfway through the case.

His LorpsHair: I am simply following the goods from Windsor to the dock.

Mr. RoweLL: Q. Does that apply to the movement of goods by truck from
Windsor to the docks of the Bermuda Export Company?—A. Yes. Not neces-
sarily to all the docks but any of the docks in that portion.

Mg. TiLLeY: Q. You are speaking of the Carlings?—A. The Carlings, Windsor,
to any dock within a reasonable distance.

Mr. RoweLL: Q. Can you tell me this, do they move from dock to dock at

. times—apart from moving from Windsor to these particular docks, do you move the 40
goods from one dock to another?—A. Yes.
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Q. How is that done?—A. Sometimes by a truck from the brewery, or one of . Eicn hﬁé‘fw .
the trucks we might hire. Court
Q. Then when you are moving from one dock to the other, is the truck-driver of Canada
given a B.137—A. Yes. ’ El‘ﬁ‘iié‘gg;s
Q. A sufficient number of the B.13s to cover the load he is moving?—A. Yes. Ne g
Q. Now then when you want to move a certain quantity of goods from one dock Harry XI.

to the other, how do you determine what B.13s to give to the truck-driver who goes Cornwall

with that load?—A. We never want to move any beer from one dock to another. IE\),IX;;“ 01058

Q. Who wants to move it from one dock to the other. You told us it is moved— (continued )
10 who moves it?>—A. The brewery concerned.

Q. The brewer concerned?—A. Yes.

Mg. TiLLeY: Q. You are at the dock?—A. No, I am at the office in Windsor.

MRr. RoweLL: Q. Are these movements all reported to you?—A. Yes. Each
transfer is recorded on the cashier’s daily report of stock.

Q. Then do you know. If you do not know of your own knowledge I do not
wish you to tell me. Do you know where the B.13s come from, when you are moving
from one dock to the other. Say ylou want to move a truckload from LaSalle to
Riverside, where would the B.13s come from that would accompany the truck-driver
on that load?—A. They would come from the customs office—or the office that the

20 customs officer uses at the dock, and would be put with the load.

Q. What B.13s would accompany the load. How would you know the parti-
cular B. 13s that are applicable to that particular load of beer?

Mg. TiLLeEY: Does he know?—A. T have never got out a B.13 for a load from
the office of the customs house. I only know from giving instructions to a driver,
or some way that way.

Q. You only know from the instructions you give the driver—you don’t know
yourself what is done?—A. No.

His LorpsHir: I would like to know if some beer starts from Windsor and
they go to La Salle with it, where do they get the B.13s. You were not able to

30 answer whether all the B. 13s were issued from Windsor?

Mg. TiLLey: The B.13s are all issued from London, and they are stamped or
produced by the customs’ officer there; and they have track of all of that beer from
the time it leaves them at London.

His Lorpsuip: I simply want the facts.

Mgz. Tiorey: I do not want to interrupt now. This witness, I don’t know
whether he knows or not how it is done at London. I don’t know whether he knows
that or not.

His Lorpsuip: He is located at Windsor.

Mgr. TiLLey: He is located at Windsor in the office. I assume he gets certain

40 knowledge how the business is carried on. Your lordship will appreciate, the customs
papers are made out at London, and these are the papers which are used down to the

88135—9%
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. time the customs officer sees the goods off the dock. We are checked from place to

place by the customs.

MgR. RoweLL: With that we do not agree.

His Lorpsarr: I am speaking of it because I want that to be clear.

Mg. RowgLL: My learned friend is in error when he says that all the B.13s are
issued from London. All the B.13s were issued from London since March of 1926.
When that circular went out, that I read this morning, it required that they should
be issued—

His LorpsnaIp: But before that?

MRr. RoweLL: Before that they issued the B.13s from London for a carload 10
of 12,000 cartons, but it was never used.

MRr. TiLLeY: I understood we were dealing with the period covered by the
Bermuda Export Company, and I understood we were tracing the trucks under the
control of that company.

His Lorpshrp: It flows from remarks I made.

MRgr. Tirey: There was a change.

His LorpsuIp: I am trying to reconcile this testimony.

MR. TiLLeY: There was a change, but I beg of my friend not to mix up the two
statements, when we are trying to get at what the Bermuda Export Company was
doing.

MRr. RoweLL: As long as my learned friend limits his observations to—I under-
stood His Lordship to ask in regard to the matter generally.

His Lorpsuip: I did. I am responsible for this.

MR. TiLrLeY: There was a change in March. But we will rather confuse things
if we develop both systems at once.

MR. RoweLL: Subject to the statements you are going to make up for us, and
the production of the cheques which you expect to have in the morning, that is all I
have to ask.. :

MR. Ticrey: I will reserve my cross-examination until my learned friend has
finished.

His Lorpsarr: You would rather that the witness stand aside?

Mr. TiLLEY: Yes.

(The witness stands aside).

20

30

GeorGE RoBERT FERRIER TroOP: Called, sworn, and examined by Mr. Rowell,
K.C.

Q. You are a chartered accountant in the firm of Clarkson, Gordon, Dilworth
& Company?—A. Yes. I am a member of the staff,

Q. -And you have been with that firm, how long?—A. About five years.

Q. During the last two years have you been engaged in assisting in the invest-
igation of certain breweries under Mr. Nash’s supervision?—A. I have for part of 40
that period.
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Q. Did you have anything to do with the investigation of the books of the Eic’;lé(’l‘;e .
Carling Export Brewing and Malting Company, the defendant in this action, for the ” %Zﬂda
purpose of preparing the statement, Exhibit Number 2, as to gallonage and sales
tax?—A. I did. g&g‘;;g;

Q. Did you personally examine the books of the company with reference to that?

—A. Idid. George Robert

Q. Will you just take a copy of Exhibit Number 2. I would like to ask you Ferrier Troop
with reference to it. On the fourth page of this exhibit headed statement of net 1\4";;‘;,“‘}335
gallons sold, did you ascertain from the books of the company the gallonage sold by (continued)

10 them for the period from April, 1924, to the end of April, 1927?—A. I did.

Q. Does this page of Exhibit Number 2 so headed correctly set forth the gallon-
age sold by the defendant company during that period, as taken by you from their
books?—A. It does.

Q. Then I see on this page you have divided according to the particular class of
goods as you found it in the books?—A. That is in accordance with the division in the
sales recapitulation of the company’s records.

Q. In the company’s records?—A. Yes.

Q. Does the total amount of gallonage show on that page. Did you ascertain
the number of gallons sold, and compute the gallonage tax upon that amount?—A.

20 That appears on the previous page of the statement.

Q. Page 37—A. Yes.

Q. And is that a correct compilation of the gallonage in respect of the number
of gallons on page 4?—A. That is the computation based on the contents for pints,
quarts, half kegs and quarter kegs at the rates of conversion as fixed by the depart-
ment.

No. 9

Q. At the rates of conversion fixed by the department?—A. Yes.

Q. Will you explain what you mean by that?—A. The quantities are arrived
at from a number of cartons, half kegs and quarter kegs, that the company’s records
show as sold, converted at the rates fixed by the department.

30 Q. Will you give us those rates. I think that Mr. Nash gave them to us
yesterday?—A. The rates are for half barrels, twelve and one-half gallons; for
quarter barrels, six and one half gallons—for a dozen quarts 1-7 gallons—and for
one dozen pints -90 gallons. That will be 1-8 gallons for a carton of two dozen
pints.

Q. That is the standard applicable to all breweries throughout Canada?—
A. That is the standard we have used throughout our investigation of this period.

Q. Then on that basis of conversion do the amounts of gallonage tax shown on
page 3 represent the gallonage tax upon the quantlty of beer shown on page 47—A. At
the rate of twelve and one half cents a gallon.

40 Q. That is correct?—A. Yes. We have computed the amount by taking tho
number of gallons, and at the rate of twelve and one half cents a gallon.
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E{Z;L:ZZW His Lorpsuir: Do you mean to say for the year 1924?—A. I will make that

go% clear. For the first month of April, 1924, we have there the number of gallons and

")‘ 'f_ ®  in the line below we compute the tax at 12} cents; and on the second line below is
g{,“iﬁ‘gﬁ: the amount of the tax, and then the amount paid.

No. 9 Q. What is the meaning of -05 cents?>—A. There is an overpayment—the red

Goorgo Robert figures indicate that.

Ferrier Troop His Lorpsurr: Q. Supposing for 1924 if I want to arrive at the tax due, I
Examination

May 9, 1928 would have to add together the black figures at the end of every month under the head
(continued ) of gallon tax unpaid, and deduct the red figures therefrom?—A. That is correct.

Mg. RowewrL: That is all done on the first page. The fourth page is gallons, 10
and the third page is the computation of the gallonage; the second page the com-
putation of the sales tax; and the first page is a summary both of gallonage and
sales tax. :

Q. Then on that basis what is the total amount of the gallonage payable?—
A. The total amount of the gallonage tax is $258,638.31.

Q. Then you saw the Carling Brewing Company’s mash book?—A. I did not
examine the mash book myself personally.

His Lorpsuip: Did you make an allowance on that for wastage?—A. There was
no question of wastage.

Q. The gallonage you have entered here as the gallonage you found entered in 20
their book report as sold?—A. Yes. That is the number of cases or half or quarter
kegs sold converted into standard kegs.

Q. Then coming to the sales tax did you find recorded in the books of the com-
pany all the sales, I am not now speaking of the amount, I mean all the sales which
are taken into account in the computations on page 2?—A. Yes.

Q. You found all of those sales recorded in the books of the companiz.?—A. Yes.

Q. Then I notice you have added a column, the third item—items added back
to sales—the first item being September, 1924, and taking the months at least in
which these items appear, are September, October, December of 1924; January,
February, March, April and September of 1925,—for the years 1924 and 1925?—30
A. We have.

Q, We will deal with 1926 later. Where do you find the items that you have
included in the items added back to sales during the years 1924 and 1925. Did you
find those also in the books of the company.?—A. We did.

Q. Will you just tell me then where you found those items?—A. The accounts
from which we took these items are the export funds account, the export insurance
account, and the account marked special loan account export funds, for the months
of September and October. 7

Mgr. TiLLey: Q. Did you say you took those accounts for some months?—
A. Down to September, 1925. 40
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Mgr. RoweLL: Q. Will you just turn to the accounts to which you refer? (The In the

witness turns to the account)—A. We took first -of from all the export funds account Exéﬁi”n“”
certain credits. These are the first, an item marked C. Burns, personal, $35,494.10; o ?E_Mda
a second item marked C. Burns, personal, $30,000; then a third item marked C. §1;“;1;;‘§;5
Burns, personal, $1,742.44; then another item marked LaSalle old account, $2,384.40 No. 9

and an item marked C. B. G. $589. -
Q. Making a total of?—A. Making a total of $80,200.94 which is the item Fere Troms.
which will be found added back to sales in September, 1925. ﬁ":;’gj“}tg'gg
His Lorpsuarp: Will those items cover all the items you have mentioned?— (continued)
10 A. Those are applicable to September, 1925.

Mgr. RowsLL: Q. You will find it in September, 1925?—A. They appear in the
export funds account under date September 30th, 1925.

The next account is the export insurance account.

His Lorpsuripr: Are the accounts not indexed?—A. No.

His LorpsaIp: What is that book?—A. It is a general ledger.

MEk. RowerL: Q. Explain that if you please?—A. From the export insurance
account we took first a credit of an item of December 24th, 1924, of $293.84; secondly,
the difference between the amounts credited and charged for January, 1925, which
amounted to $10,700—similarly for February, we took the net figure of $1,310.98,

20 for March a new figure of $21,182,50, for April and May a net figure of $25,073.

Q. These amounts were added back month by month for the sales for the part-
icular month referred to and appear on a page of Exhibit No. 2?—A. Yes.

Q. The April and May are all put in under April?—A. Yes.

Q. Then what other fund?—A. The third account we added back was a special
loan account; and from this account we took the net credits for September, 1924,
amounting to $11,477.50, and for October amounting to $927.50.

Q. Then those two amounts you have now mentioned appear at page 2, Exhibit
No. 2, under the dates of September and October respectively—items added back to
sales?—A. Yes.

30 Q. You have now given us all the figures that have been added back for the
years 1924 and 1925?—A. That is right.

Q. Then taking these accounts in order, will you tell us why you added back
those figures?—A. My reason for doing that was based on certain notes in our—

Mgr. TiLrey:.I object.

Mgr. RoweLr: Information that came from whom?

His Lorpsuaip: Ask him why he did it.

Mgr. TiLLeEy: We had that out yesterday. If it is anything based on our books
let us have it; but if it is some person’s statement let us have the person brought here.

His Lorpsuir: Why did you do it>—A. My reason for doing it was first of all

40 the working papers and report which we had formerly made on this brewery.
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His Lorpsurp: What does that mean. From some information?—A. There
had been a previous investigation into this brewery.

His LorpsuIr: You gathered some information from some documents you
had with respect to that firm?—A. Correct.

Q. And that put you on the track?—A. That was my reason for adding this—
regarding these amounts as being part of the proceeds of sales and treating them that
way.

His Lorpsuir: He was not instructed but it originated from something he saw.

Mr. TiLLEY: Let us have it.

Me. RoweLL: Who made the investigation?—A. It was made by Mr. DeLa- 10
lanne.

His Lorpsuir: Who gave his evidence here yesterday?—A. It was not on any
information he gave me personally but it was on the working papers and report on
this brewery that I had before me.

His LorpsHir: I see nothing objectionable.

Mgr. TiLLEY: Made by some person else?

His LorpsHIP: It does not matter. A man on the street may say there is
something wrong there—that opens my eyes and I come and investigate.

Mr. TiLLEy: He does something because some person on the street says there
is something wrong—he tells me something. 20

His Lorpsuip: Not why he deducted the figures.

Mg. TiLLEy: Yes, exactly, that is what the witness is saying. It is not why
he made the investigation. If it is on the statement or evidence given by this
witness yesterday I am not objecting to that, because there is the statement for what
it is worth. But I do object to him saying that he made it on some working papers
in his office.

His Lorpsaip: He must have some justification for doing so.

Mr. RoweLL: Whose working papers? I want to connect it with the evidence
we had yesterday—the witness who was there working made a certain inveéstigation
and left working papers. 30

His Lorpsnrir: Why did you find those amounts?—A. Because as the result
of the previous investigation that had been made, those amounts had been added
back to sales and we followed the same procedure that had been done before.

His LorpsHIP: Did you satisfy yourself or did you do it because some others
gave you the information. Did you satisfy yourself whether that was right or
wrong?—A. I did nut have any way of satisfying myself. The information came
from Mr. Burns.

MRr. TiLLEY: Q. You mean the information that the witness swore to yesterday
came from Mr. Burns?—A. That is as far as I know. .

Me. TiLrey: If the witness justifies it he has done it, if not he has not done it. 40
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His Lorbsuir: It is because these words fell from Mr. Burns that they were Ehz jhe .

. . . . . Tcheque

put on their inquiry, and they began to investigate it. I want to know besides that. C(;ouz'td
of Canada

Mr. RowgerLL: What Mr. Delalanne said yesterday was that Mr. Burns told

him that the amounts in these accounts represented moneys received in respect of the Eﬁﬁlgﬁf
sale of goods in excess of the price mentioned in London. No. 9

MR. TiLLEY: Whatever the witness said yesterday was said and we have it. George Robert

Ferrier Troop
Examination
May 10, 1928
(continued )

(The court then adjourned at 4.30 to 10.30 a.m. to-morrow).

(The fourth day)
TrHURSDAY, May 10th 1928.

10 GrORGE ROBERT FERRIER TrooP: Examination resumed by Mr. Rowell, K.C.
Q. You gave us yesterday certain items that you had added back to sales for
the years 1924 and 1925?—A. T did.
Q. Can you say whether those items were carried to the profit account of the
Carling Company?—A. The accounts indicate that they were.
Q. Will you point out what book is required?>—A. The two general ledgers.

His LorpsHip: What is that book?—A. This is the general ledger of the com-
pany,—the first ledger covering the first periods of the company’s operations. In
the special loan account, the balance at the credit of that account on the 31st October,
1924, is transferred by journal entry to the profit ledger of the company, and is indi-

20 cated in the company’s operating statement as being credited to the profit and loss
account.

Q. What do you mean by operating statement?—A. By that I mean that the
statement of the company’s operations for the year 1924 with which I was furnished—

Q. With which you were furnished by the company?—A. Yes. I have a copy
here.

Mg. TiuLey: If we can identify it we will produce it.

His LorpsHip: It is a copy of what?—A. A copy of the statement of the com-,
pany’s operations made up by the Company which was furnished to me.

MR. TiLieY: It is a profit and loss statement ending October 31st, 1924. It is

30 a copy made by the witness, but the original was produced to him by the company,
he said.

Tre Wrrness: In that statement under the expenditure section this balance
of $12,405 appears as a deduction,—that is certain expenses are totalled, and then
there appears less refund export expenses, sundries, $12,405. The effect of that
being to include this item in the company’s revenue for the year.

Q. Then will you take the next item?—A. The balance in the export insurance
account which is the second account to which I referred, was transferred to the
export fund account, as at September 30th, 1925.
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Q. What was the balance?—A. The balance being $58,560.32—and the balance
of the export funds account to which these items had been transferred, was trans-
ferred to the profit and loss account as indicated by the account on the 30th October,
1925. The balance so transferred being $93,887.17. That item of $93,887.17
appears in the company’s operating statement for the year 1925, a copy of which
I have.

His Lorpsuir: With respect to the Insurance fund account, does that mean
that they set aside a fund for insurance—are they their own insurers or are they
insured outside? A. I am rather at a loss. I have no means of knowing what the
account indicates, except what I gather from my notes of de Lalanne of what he 10
spoke the other day.

Q. You find it carried into the profits of the company.—A. I do.

His LorpsuIp: I cannot understand if a certain amount is dispersed for insur-
ance how it can come back. .

Me. RowerL: We do not know—except the information given.

His Lorpsuip: What is it. Of course if they are insuring themselves, and
they put a certain sum of money aside to cover any loss they incur, and they have
pulled through without any loss that amount can come back.

Mg. RoweLrL: All the information we have is that given by de Lalanne.

Tue Witness: If I may refer back to that item of $93,887.17—that item appears 20
in the company’s profit and loss statement for 1925, and is shown as export funds.

His Lorpsuip: Is it fluid? Was there any such manipulation with respect to
insurance or not, or shown as a journal entry?—A. I cannot state about that.

Mr. TiLLey: Q. You want to say something about it—about the item of
$93,887.17. I don’t know whether it appears in the profit and loss statement.

His LorpsHip: He said that before.

Tue WirNess: I have now covered the three accounts.

M=z. RoweLL: Q. Those three accounts hardly equal those totals?—A. Those
three equal the totals down to September, 1925. The amounts after that were
taken from other sources. There is the special loan account, and the export insur-30
ance account, the balance of which was transferred to the export funds account, and
the balance of the export funds account was taken into profit and loss.

Q. The amount that has been carried into profit and loss that you have explained
is how much?—A. Profits from export funds account $93,887.17. That does not
represent the amount we added back to sales. The amounts added back to sales
were those indicated in Mr. DeLalanne’s notes, as being those concerning which
Mr. Burns had before him.

Mg. TiLLey: Q. How much did you carry back. Where are the items? Identify
them, then we will find out about them.

His Lorpsuir: I thought he had done that yesterday. 40

Mgr. RoweLL: Yes, he gave us these items yesterday.
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Mgr. TiLLEY: Except that Mr. Rowell thought, and I rather agreed with him,
that the items he gave us yesterday did not agree with the ones he gave this morning—
and now he was proceeding to show there was a difference. That is what we are
trying to do now.

His Lorpsuip: Does he show they are not the same.

Mg. TiLLeY: If he will tell what items were transferred.

TaE Wirness: I have a list of the items here.

Mg. TroLey: I think it would be convenient if he would list them. We would
all have to be aceountants to follow this. If he would prepare a statement showing

10 what was transferred, it would be of assistance.

Mgr. RoweLL: You will prepare a statement covering that?

His Lorbpsuir: We need not have anything from where he took those figures.
We had that clearly yesterday.

Mg. TiLrey: I know Mr. Troop will know how to set it up best for us.

(Statement No. 32 as an exhibit to be furnished.)

Mg. Tizrey: The exhibit will be Mr. Troop’s statement of transfers.

His Lorpsuarr: What would you call it?—A. It would be a statement of the
amounts added back to sales appearing in these different accounts to which I have
referred.

20 Mg. TiLLEy: The amounts added to sales and taken from the special loan
account, the export insurance account and the export funds account.

Mr. RowerL: Q. Then coming to the amounts you added back for the year
1926-1927?

His Lorpsuip: That is new.

Mgr. RowgLL: That is new—1926-1927 appearing on Exhibit Number 2?

His LorpsHip: You might also when you prepare that statement spoken of,
make a statement for 1926-1927.

Mgr. RowgLL: I think there will have to be the evidence in reference to it.
The statement can be given for elucidation.

30 Tue WriTtness: These amounts added back to sales commence in August, 1926—
an item of $87,592.81. That item is made up of certain amounts which appear
from the bank account of the company in Windsor to have been withdrawn from that
account, but which do not appear to have reached the company in London.

His Lorpsuip: Have you looked to see whether it appeared in the profit account
in the bank. :
Me. RoweLL: In Harry Low’s account—1I will come to that later.
Tue Witness: The item for September is made up on the same basis.
Q. The item for September is on the same basis $61,000—A. $51,000. And
then with reference to that bank account there are further items. A part of the
40 item for October $100,000, represents similar amounts withdrawn from the bank
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In the account. That is the full item for October is $154,274.65 as shown in Exhibit

Exch
“Court Number 2, and of that $100,000 represent amounts which appear to have been

‘_’f Cja_"ada withdrawn from that bank account and not to have been taken into account in the
E]",’iﬁ'gﬁes company’s records in London.
No. 9 Mr. TiLLEY: Q. The same as in August and September?—A. Yes.

George Robert Mg. RoweLL: Q. What is the balance $54,274.60 added back in October, to
Ei;ﬁrn :ﬂrlggp make up the total amount added back in that month?—A. That balance is taken
May 10, 1928 from two accounts in the company’s books. The first is the F. Savard commission
(continued) — g0count, and that accounts for $51,415.50 of it; and the other is a small account in
the name of the Bermuda Export Company which accounts for $2,859.15. 10

Q. Will you explain that Bermuda Export Company item first?—A. There is
an account in the company’s books headed Bermuda Export Company, Bermuda,;
and, to that account certain amounts were transferred from customers accounts
which I took as being additional proceeds of sales received by the company.

Q. Well, why did you take them as being additional proceeds of sales received
by the company?—A. Because these customers accounts from which these items
were transferred indicated that there were receipts from sales somewhat larger than
the amounts at which sales had been charged to them. In other words, they
appeared to me to indicate that the company had received more for the sale of these
goods than the goods had been billed to the customers. 20

Q. Then in the case of the Bermuda Company’s accounts referred to, how
much per case was carried into the sales account?—A. I cannot speak definitely as
to the amount per case. All I can say is that the customers’ accounts appear to
indicate that more had been received from sales than the goods had been billed at.
The goods were billed at $1.75 a case.

Q. The accounts indicate more received, and the surplus carried into the
Bermuda Export Co.’s account?—A. The surplus appears to have been carried into
the Bermuda Export Co.’s account, and in adding it back the sales, I took it from
the Bermuda Export Company’s account.

Q. Do the books show the receipt of more from the customer than the amount 30
at which it is charged. You can of course only speak from the books?—A. Entirely.
If I may refer you to a particular amount it may make the thing clearer. There is
an account in the name of F. Savard, Cleveland, Ohio, care of E. Sigal, Port Stanley,
Ontario. That account shows certain sales charged to Savard, and certain receipts
indicate as being cash. The cash receipts running somewhat over the amounts at
which the goods are charged. Then a credit balance which results from this, and
appears in the amount, is transferred on the 30th October, 1926. A debit item of
$1,698.50 appears in the account. This is transferred by journal entry, a part to
this Bermuda account to which I have referred, and part to an account
headed F. Savard, commission account. The portion that is transferred to the40
Bermuda Company is $374.25. The account does not give much indication as to
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how the amount transferred is split between the Bermuda Company and the Savard Ei&égzer
Commission account, but the total cartons sold appear to be 499 which at -75 cents Court
a carton would give $374.25. I don’t know whether that is any indication as to the l.)f C'vfzmda
basis upon which the split was made. Plaintifl's

Q. Then you find the goods charged at a certain figure. You find entered in No. 0
the books a larger cash receipt than the amount charged?—A. And the balance is -
George Robert
transferred. Ferrier Troop
Q. And the balance, that is the larger amount of cash received, is divided and ﬁxf}fn 13??338
transferred to two accounts, the two you have mentioned?>—A. One in the name of (continued)
10 the Bermuda Export Company, and one in the name of F. Savard, commission
account. v
His LorpsHip: You are only making a comparison between the entry at London,

and the prices?—A. That is correct.

His Lorpsuip: Will he go into the books of the Bermuda Export Company?

Mgr. RoweLL: He will later.

Q. Then taking that as an illustration, you have taken the balances,—you have
already told us you took the balance at the credit of the Bermuda account and
carried it into the sales?—A. That is correct.

Q. And did you take the balance of the Savard commission account and carry

20it into sales in the same way?—A. I did.

Q. Then is that balance of October $54,274.66 made up various amounts of a
similar character to the one already given us?—A. It is.

Q. Then take the month of November 1926, $51,979.27 added back?—A. That
is made up of amounts taken from the same three sources. First from the bank
account, $51,329.27; then from the Savard commission account, an item of $400;
and from the Bermuda Export Company, an item of $250.

Q. And are the amounts from the F. Savard and the Bermuda Export Co.
arrived at in the same way as you arrive at for the month of October?—A. The
amounts from the Savard and the Bermuda Export Co., for that month, are amounts

30 which I believe represent additional proceeds of sales. They are not balances carried
forward but they are particular amounts credited to the Bermuda Export Company’s
account.

Q. Representing you say proceeds of sales?—A. They are amounts which I
believe to be proceeds of sales.

Q. Why do you say you believe it. What is in the book that leads you to that
conclusion? You were going to illustrate it? Why do you say it is proceeds of
sales, so that you include it—speaking entirely from the books?—A. I would like
to have the cash-book of the company.

His LorpsHip: What is that book?—A. It is a synoptic cash book. It is an

40 analysis of cash receipts, of payments.
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His Lorpsuir: It is not a daily blotter or register?>—A. No. My reason for
including these credits from the Bermuda Export Co’s. account, after I had once
satisfied myself as to the preceding months, was that the account appeared to me
to be an account of the nature I have indicated, that is one to which additional pro-
ceeds of sales were transferred—and so having once verified the first items which
appeared in it, I took the other credit items applicable to this period and treated
them as being items of the same sort. ,

Q. Well then take the next month, December, 1926, $21,575?7—A. That amount
is made up of $21,000 from the Windsor bank account; $375 from the Savard com-
mission account, and $200 from the Bermuda Export Co’s. account. 10

Q. And January?—A. The January item of $193,661.60 is entirely taken from
the Windsor bank account.

Q. And February?—A. The February item is the same way, entirely from the
Windsor bank account.

Q. February is $120,000?—A. The item for March $20,000, is also from the-
Windsor bank account.

Q. April is $17,835.267—A. That is made up of $15,305.51 from the F. Savard
commission account, and $2,529.75 from the Bermuda Export account.

Q. Then you spoke of these large sums from the Windsor bank account. Are
they all taken on the same principle as you took the earlier amounts in respect of 20
which you have given testimony?—A. They are added back to sales because I believe
them to represent additional proceeds of sales.

Q. And they appear in that account, in the Carling bank account at Windsor,
and were not transmitted to London?—A. I do not find them recorded in the London
books as being transmitted to London.

Q. Then can you tell me how much you found in the Windsor bank account,
deposited in the Windsor bank account of the Carling Company, from the date it
opened up, to the 30th April, 1927, which you do not find entered in the books of the
company at London?—A. The total amount is $644,583.68.

Q. And what period is covered by the amount you gave?—A. That covers the 30
period from August, 1926, to March, 1927. Nothing is included for April, 1927.

His LorpsHIr: You are dealing exclusively with the second period.

M=r. RoweLL: Yes.

Q. That is a period of 7 months?—A. Of 8 months.

His Lorpsuir: The entries on this statement only start in August?

Mg. RoweLL: Q. If there is any more to the credit of that account which was
not transmitted, I want to get the figures?—A. Do you mean to the period—

Q. From the time the bank account opened up to April, 1927?—A. From the
time the account opened up to the end of July, 1926. All the moneys deposited in
that account appear to have been transferred to the Carling Company in London, 40
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and I find them in their books. But after the end of July, 1926, there appear to be In the

. . . . Exch
amounts withdrawn from that account which I do not find in the Carling books at Court
of Canada

London. -
Q. And the amount so withdrawn you have already given us?—A. $644,583.68. Fluintifl's
Q. Now as they did not enter the books I assume they did not form any part of
the profit and loss account of the Carling Company?—A. I do not see how that —
would be possible. I have not made an examination of the profit and loss account Sco™se I}‘;‘;ﬁﬁ
as recorded in the books, and I do not see how they could be brought into the accounts. lﬁ‘;;"igf“i‘ggs
Q. Is there any record in the books of the company at London of the Windsor (continued)
10 bank account?—A. Not as such, but certain amounts received according to the
London books are indicated as being transferred from Windsor.
Q. Is that the only indication in the London books of the existence of the
Windsor bank account?—A. That is the only indication I find.
Q. Is there any record in the books of the company of the sales to the Bermuda
Export Company, of which evidence was given yesterday at $3.25 a case, as well as
through the Bermuda Export Company?—A. There are two accounts in the books
in the name of the Bermuda Export Company which record sales being made and
one other account to which I have referred. The two accounts which record sales
are first an account headed Bermuda Export Company, Limited, Bermuda, care of
20 the Thibideau dock, Port Lambton, Ontario. That account records sales from the
20th July, 1926, to the 28th October, 1926.
Q. Of how much?—A. I have not totalled the sales.
Q. Approximately, we want a rough general idea?—A. I should say between
five and six thousand dollars.
Q. That is one account in the name of the Bermuda Export Company, and what
is the other?—A. The other is the account headed Bermuda Export Company,
Bermuda, care of the Thibideau dock, Point Edward, and to that account one sale
is charged on the 27th August, 1926.
His LorpsHir: Where is Point Edward—is it near Port Lambton?—A. I don’t
30know. I understand it is a border point.
His Lorpsuip: It is in Ontario.
Mg. RoweLL: In Ontario. They are points different from the ones given us
yesterday by Mr. Cornwall as points where the Bermuda Export Company had their
docks.
Q. What is approximately the amount of that?—A. There is just one sale in
that account, August 27th 1926, of 1,200 cartons, $1,750.
His LorpsHir: Q. That would be how much a carton?—A. That would be
$1.45 a carton. : :
His LorpsHip: It would bring it to $3.20 assuming the $1.75 is charged?—
40 A. No. $1.45 is the charge as far as the account is concerned.
His LorpsHir: But add $1.75 to that, that would give you $3.20—is that right?
—A. Yes.

No. 9
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Eié‘héé’ie . His Lorpsaip: Not $3.252—A. I see in the account I am in error, that there
Of%&% ., ere 1,200—There is only 1,000 cartons, which makes it $1.75.

- Q. Mr. RoweLL: How is that account dealt with?—A. The opening charge in
Eﬁﬁgﬁ: the account is the sale to which I have referred.
No. His LorpsHIP: You are still referring to that particular account?
George Robert MR.. RoweLL: Yes.'—A. $1,750 to which I have referred. Then on September
Eﬁ;ﬁ;ﬁ; ;lrtrigﬁp 7th, an item of $204.75 is charged to the account which is entered as 117 cartons
May 10, 1928 ‘taken over by the Bermuda Export Company from A. V. Hall, Point Edward,—
(continued) — that was also charged to the account.

Then on the 24th September, there is a credit, by cash of $25.00; and on October 10
30th, there is a further credit of $1,786.75, which is marked “goods transferred to
F. Savard, care of A. V. Hall, 1021 cartons.”

On the 31st October there is a credit allowance for brokerage and shrinkage of
$21.00; on the 31st a debit transfer to F. Savard, commission account, $63.00—and
finally the account is closed out on the 10th June, 1927, with a credit item trans-
ferred to F. Savard, Detroit account, $185.00.

Q. Have you given us the only amounts charged in the books of the company
in the name of the Bermuda Export Company, from November 15th, 1926, to April
30th, 1927?—A. So far as I have been able to find them, I have.

Q. Then have you made a comparison or attempted to make a comparison 20
between the Carling bank account at Windsor, and Mr. Low’s special account, to see
if there are any items in the two that correspond?—A. I have attempted to make a
comparison although it has been rather difficult. All that I have had being merely
copies of the accounts, so that all I can speak to on any similar date, there appears
to be amounts transferred from the Carling bank account and similar amounts
deposited to the Harry Low special account.

Q. So far as the books show, during the period in which the Bermuda Export
Co. was carrying on business, is there any amount carried to the credit of sales except
the $1.75 a case?’ —A. Insofar as the sales which are shown in the books as being other
than 4-4 or Quebec sales—that seems to be the only amount. 30

Q. That seems to be the only amount?—A. Yes.

Q. Then can you tell me how the profit and loss account shows?

Hi1s Lorpsurp: What books?

Mz. RowgLL: The books of the Carling Company in London.

His Lorpsuip: That is what you mean?—A. Yes.

Mr. RoweLL: What effect has it had on the profit and loss account of only
carrying $1.75 per carton, at least the amounts of the sales as so entered?—A. In
regard to that I can only speak from copies of the profit and loss statement of which
I have been supplied. I have copies for each of the three years operations of the
company down to the 31st October, 1926, and also for the period up to the 10th June, 40
1927, when the Carling Export Company went out of business.
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His Lorpsuip: Did they go out of business? Eiglhég;er
Mer. RowEeLL: They formed a company practically of the same name. There f%mmda
0, ana

was a reorganization of the business.

His Lorpsuip: Were there ma,.ny shareholders in the company? g‘:ﬁg"g;
Mr. RowerL: I don’t know—it is the same management. No. 9

His Lorpsuip: In the old do you limit it only to the officers? —
Mgz. RowerL: I think Mr. Cowie stated that the three men were the owners of %}S?,ﬂ%i %?ff;t
the company, that was, as I understand it, Low, Leon and Burns. ’f‘g‘,fym;gj“;ggs
Tue Witness: The statements with which I have been supplied show that (continued)
10 during the first year’s operations the company made a net loss of $24,110.29.
Mgz. TiLLey: How are we concerned with the profits and losses in this enquiry.
I am not interrupting, but we are very far afield now, whether the goods were exported
or whether they were not. I quite agree that some of the questions the witness has
raised would be material to be considered if it were to be determined that the goods
were subject to sales and gallonage tax, but I do submit that it looks as if the enquiry
was going so far off the main issue that we will lose track of it. And now that my
learned friend is recasting the profit and loss account on the basis that Mr. Troop
has taken with regard to what should be brought into sales, we will never get any-
where.
20 His LorpsHip: This case involves going into the books of this company,
necessarily?
Mr. TiLLeY: Certainly.
His Lorpsuip: And if we go into the books of the company there is nothing
that could not be brought out when we go into them.
Mgz. TiLLEY: I am not objecting to anything being brought out.
His Lorpsurr: There may be some facts that will have no bearing, but they
are part of the structure.
Mg. TiLiey: No, they are not part of the structure whether the goods were
exported or not. ,
30 His Lorpsuir: We are examining the statement of profit and loss.
Mg. RowgLL: It is part of the amount of the government claim—a question of
the amount.
Mzg. TiLLey: The government is not claiming the profits. Whether the com-
pany makes money or loses money has nothing at all to do with the sales tax. The
sales tax is computed on the sales price, and they may make money or lose money.
His LorpsHir: You are absolutely right. But if we had the whole thing before
our eyes,—if your clients would come here and say this is what was done, and ear
mark it, then we would not have to go to the books to have it explained.
Mgz. TiLLEY: The auditors were there and they could have asked.
40 His Lorpsuir: That is what they are doing.

88135—10
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MEe. Tiniey: I am not taking objection to the evidence put in, but are we to
recast the profit and loss statements with which we have nothing to do on this
branch. . '

His Lorpsuip: It does not matter whether they made a profit or a loss, but we
have to go through the books to get the figures.

Mg. TiLLEY: I thought we had enough to try in this case.

His LorpsHipr: 1 do not know. .

MgR. TiLLEY: I can assure your lordship we have.

His LorpsHip: It is de minimus whether they made a profit or a loss. They
would have to pay the tax, if they are liable to the tax. 10

Mgr. TiLLEY: You cannot escape taxation by saying you are not able to pay it.

MER. RoweLL: Will you tell us what they show?

MRg. TiLLeY: Your lordship is admitting the evidence, I assume?

His LorpsaIr: How can I segregate that.

Mg. TiLLEY: That is the trouble.

A. For the year 1924 the statement I have shown, there is a net loss for the
period of $24,110.29.

His Lorpsuip: That is a loss?—A. Yes.

For the year 1925 the statement shows a net loss of $16,924. For the year 1926
the statement shows a net profit of $12,543.19—and for the period between November 20
1st, 1926, and June 10th, 1927, a loss of $236,177.91.

His LorpsHrp: Well, in this profit and loss account, how are they treated—you
have treated and handed back as the proceeds in profits, besides what the books
show they have taken into account?—A. I have not checked up the make-up of the
profit and loss statement. I am only quoting from statements that have come to
me as showing the company’s operations.

Q. If these payments did not enter the books, would they enter into any profit
and loss account, assuming it was made up?—A. If they were not entered in the
books they could not enter into any statement.

His Lorpsuip: Can you go so far as to say that the profit and loss account was 30
made from the books in London?—A. I understand it is, although I have not checked
it.

MEx. RoweLL: It is a profit and loss statement furnished to the auditor by the
company.

His Lorpsurp: He said the company was not treating this extra profit. When
we examined it, they had not taken it into consideration.

Mgr. RowkeLL: If my learned friend asks whether it is relevant, I submit it is
relevant as corroborating evidence—that they did not bring their entire profits,
sales price, into the account—and the government is losing both ways, on sales tax
and income tax. 40

Mgr. TiLLEY: We are trying a case of sales tax.
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His Lorpsuip: But I may point out the effect of it. Eic’;w‘(’;er
Mgr. TiLLEY: Yes, quite. Court
His LorpsHir: I am coming back to what I said at the beginning of the trial. of Canada
There is one main fact, and there are a great many others. There is one main fact §L‘§i§‘;ﬂ§
we are seeking, that is the most relevant fact—but there are a great many ramifi- No. @
cations all around that become relevant to prove that main fact. —
. George Robert
Mg. TiLLEY: I understand your lordship. Ferrier Troop
Mg. RoweLL: The alternative claim of the Crown is paragraph 9. Ef‘:;ni’é?tfggg
His LorpsHiP: Are you putting any stress on it? (continued )

10 M=g. RoweLL: I just want to bring out the fact.

Mgr. TiLLEY: Are you claiming in the alternative?

MgR. RowgLL: In the alternative.

His LorpsuIiP: You do claim it.

Mg. RowEgrL: The Crown’s plea is this. If this gallonage and sales tax is not
payable to the Crown, we of course allege it is, then we say there is an income tax
payable, because they have deducted gallonage and sales tax as part of their operating
expenses in their annual returns.

His Lorpsuir: I quite understand it. Suppose I were to take that view, it
would be a very difficult thing to arrive at. You see you have your conclusion

20 reckoning under section 19. BBB at so mueh, for the sales tax. How could I bring
that back into income. You would treat that as clear profit.

Mg. RoweLL: Well, no. I just want to show what they have done in their
books with reference to it. I hope we will not have to come to the alternative claim
at all.

His Lorpsuip: It would be difficult.

Mg. TiLLey: If my learned friend is not going to follow it up why go into it
at all?

Mg. RoweLL: I want the evidence in with reference to it.

Mg. TiLLey: He has put it in two or three times before, now he wants to do it

30 again. I would like in trying the case to keep my mind on it.

Mgr. RowerL: Mr. Tilley always keeps his mind on the case. Q. Do you find
in the expenses of the company, in arriving at the profit and loss, has the company
included-any amount for gallonage and sales tax, that is now in dispute as part of
the expenses of operation of the business, and deducted it before arriving at the
profits or losses as the case may be. Speaking of the company’s books, what the
books show?

Mg. TiLLEY: The income tax depends on the return.

His Lorpsuip: We are dealing with gallonage tax now,

Mg. TiLLEY: No.

40 Mgr. RowerL: Under paragraph 9 of the Information we allege

88135—104
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B ;:’Mf;‘ﬁer “9. In the alternative, the Attorney General says the defendant is indebted
of%t:ﬂda to His Majesty on account of income tax inasmuch as the defendant deducted
= the aforesaid items of sales tax and gallonage tax as expenses in making the
%fi’é’:ﬁ: returns under the Income War Tax Act of 1917. If the said items of sales tax
No. 9 and gallonage tax are not. payable to His Majesty, the Attorney General says
.= the same should nothave been deducted as aforesaid and that the taxable income
George Robert . . . .
Ferrier Troop of the defendant during the period mentioned should be thereby increased.”

EIX;;' 13?*{338 Now I want to find out what deductions have been made according to the books in

(continued)  yesnect of gallonage and sales tax. The Crown’s allegation is, while they did not
pay it, they deducted it from their profits in arriving at their annual statement. 10

His LorpsHip: You are dealing with their income statement?

Mg. RoweLL: With their profit and loss account.—A. I find in the company’s
books an account headed ‘“Reserve for taxes in dispute,” which on the 11th June,
1927, showed a credit balance of $328,917.67.

His LorpsuIP: And that is in the profit and loss statement?

Mg. RowgLL: That is a reserve account.

Q. Can you tell me from year to year if the amount was deducted as part of the
expenses of operation?—A. According to the notes I have, in the first year of opera-
tions, the company deducted the amount of $30,435.70 which is charged to the profit
and loss account and is indicated in the notes I have as being set up as a reserve for 20
sales taxes in dispute.

His LorpsHIp: If the tax is not paid, instead of showing a loss, it shows a profit
for that year?—A. That is correct.

MgR. RoweLL: Q. Then the next year?>—A. In the next year they deducted the
amount of $27,914.88—my notes do not appear to be complete for the third year—
but the statement I have for the year ending the 31st October, 1926, shows a reserve
for taxes in dispute set up at $80,248.63.

His LorpsHIp: These three amounts would not make the same amount,
$80,248.63?

Q. Where do you get that?—A. That is the amount that appears at the end of 30
October, 1926. The same amount appears on the company’s financial statement
on the 10th June, 1927,—and then from the copy of the account which I have there
appears to have been a further amount,—the entry reads: “To bring reserve up to
the amount of Taxes”’,—a further amount of $248,669.04, leaving a balance in the
account at the 11th June of $328,917.67.

Q. MR. RoweLL: Then you I believe supervised the examination of the B.13
in respect of which Mr. Nash spoke while jn the witness box?—A. I did.

Q. Who worked with you on that examination of the B.13?—A. Three other
members of the staff.

His Lorpsuir: What do you mean? 40
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Mrg. Rowrrr: My learned friend asked Mr. Nash about a B.13 returned to Eifh:gzc .
Ottawa, and Mr. Nash gave certain figures with respect to them, and he also stated Court
that they had tried to check up the B.13s with the shipments to see how they corres- of Canada
ponded, and when I went into that, my learned friend said you had better call some- ﬁ{,‘tﬁ‘;;‘z;f
one who did the work. Mr. Nash said he was speaking from information, he had not No. 9
done it. Gooree Robert

His Lorpsuip: The system with respect the B.13s is I think incredible. You Ferrré? quogl;
put a man between his duty and his interests from the moment that transaction ﬁx:;“‘f(’fti%gg
starts. You give him a B.13 and he can roam all over the place with it. It is the (continued)

10 authorities who are to be found fault with. I think the system is wrong.

Mg. RoweLL: Q. Has the company produced to you their income tax return?—
A. T have not seen it.

Q. Then coming to the B.13, you say you supervised such examination as was
made?—A. T did. )

M=r. RowerLL: Now certain exhibits were put in. Speaking generally of the
exhibits. I am only now bringing evidence in support of Mr. Nash’s statement.

When Mr. Nash stated he had not done any of this work himself—he said he was
only speaking from information. My learned friend asked if I would call another
witness—

20 MR. TrLLeEY: I said I understood you said you would call a witness.

His Lorpsuir: What exhibits are they?

Mgz. RoweLL: Exhibits from 3 to 12. Perhaps we had better take them in the
order in which they were put in.

Q. We will start with Exhibits 3-A, 3-B and 3-C—Can you tell me what was
done with that exhibit to compare the B.13 with the invoice and the bill of lading?

—A. We would take the invoice for that particular shipment. It had on it a freight-
car number. ‘

Mg. TiLLEY: Mr. Nash gave all of that.

Mgr. RoweLL: I thought you wanted to know what was done by the party who

30 supervised it.

Mg. TmLeY: Certain B.13s had been examined. Tell us who the man was
who made the examination. Did he compare this particular B.13s with the
invoice—can he say we went over them.

His Lorpsaip: I think you are quite right. I think it would be sufficient for
the purposes of this case to say here is my witness who has done the original work
what Mr. Nash has referred to—and if Mr. Tilley wants to cross-examine him he can
do so. Unless you have something further.

Mz. RoweLL: I want to add something further.

Q. In the comparison made of the exhibits produced by Mr. Nash, what ports

40 were covered?—A. In covering those shipments we took—
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His Lorpsuip: Before you get into that. I would like to ask a question. You
said you were trying to reconcile the invoice, the bill of lading and the B.13?—
A. Yes. _

" His Lorpsuir: And with respect to the B.13 you would use the number of the
railway car that you would find on the bill of lading?— A. And on the invoice.

His Lorpsuir: And on the invoice. But have you always been able to ex-
haustively compare the B.13 with all the invoices and the bills of lading?—A. We
have not been able to do it in every case. We have only taken certain cases picked
more or less at random and tried to check them up with the B.13s. We have taken
certain shipments. ’ 10

His Lorpsurr: You might have an invoice with respect to a large quantity,
say four or five cars; and when they arrive, they arrive piece-meal in small lots—
and the B.13 is exhibited at the same time—it is possible to allow a large quantity
to leak out.

Mk. TiLiLey: A large quantity of what leak out?

His Lorpsurp: Of the quantity shipped under the invoice.

Mg. TiLey: Your Lordship is not understanding the B.13s at all.

His Lorpsuip: The B.13 is issued in London.

Mg. TiLey: It is issued as a piece of paper, and commences in London. The
final act of making out a completed B.13 takes place at the dock, when the boat is 20
loaded and is going across the river.

His Lorpsaip: Is the affidavit made there? When you say completed what
do you mean. Is the B.13 completed in London?

MER. TiLey: No. If your Lordship will let me finish my statement.

His Lorpsmip: I want to follow you.

Mkr. TiLey: The B.13 is drawn up in London, and it goes to Windsor or
wherever the goods leave the dock for the United States. When the goods are going
away from the dock the Customs officer attends to see them off.

His Lorpsuip: He puts his stamp on it?

MR. Tiiey: He puts a stamp on it there and then and enters it in his book. 30
There is no chance for a leakage there of anything,.

Mr. RoweLL: I agree with my learned friend that these bear a stamp at
Windsor or some other port, but I do not agree with his conclusion.

Mke. TiLLeY: I do not expect he will agree with me.

His LorpsHrP: You might as well put it on the invoice that this is for export.

Mk. TiLiey: I have not made it clear. A customs officer attends—

His LorpsHIp: At the place where it is supposed to be loaded.

MR. TiLLey: The customs officer attends at the place where it is loaded—and
the customs officer attends at the place where it is shipped across the border—at
both places—and the customs mark is on it at each place. 40
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His LorpsHir: What prevents you disposing of the goods between London chn h:g:er
and Windsor? Court
Mg. TiLiey: If we do dispose of them, then we cannot get a certificate that of Canada
they go across the border. If your lordship will appreciate these documents—they Fl2intiff’s
are required by statute and they are in the form as your lordship indicated. They No o
are prepared by the government—the customs officers stamp them twice, or takes —
the oath once and stamps them the second time. George Robert

Ferrier Troop
Hi1s Lorpship: I have not heard your side of the case yet—I am making remarks fd“:ymi'(‘)”“ig'z’s
so far from the evidence. I will be glad if it will bring out from you some informa-~ (continued)
10 tion.
Mge. RowgeiL: The book-keeping matters go to the basis of the amount of the
government’s claim.
Mgr. TiLLEY: We have spent a lot of time on this.
Mgz. RoweLL: We want to show how much in our view, and in view of most
of the breweries of Canada—

Mgr. TiLLEY: And in view of most of the breweries of Canada, is that necessary?

Is it necessary for you to put in statements when they are not quite accurate.

Mgr. RoweLL: The statement is absolutely accurate.

Mgr. TiLLEY: Why not stick to the evidence and get it in.

20 Mgr. RoweLL: I would, but my learned friend has been making statements

that are not in the evidence.

Q. Will you tell us, Mr. Troop, just in a word or two in reference to each exhibit.
I do not want to go into details. I want you to tell us how you proceeded to com-
pare it?—A. Our procedure in each case was pretty much the same.

Q. Will you tell us and it will apply in all?—A. We would take a particular
shipment and the bill of lading relating to it, and these would show certain points
that could be checked up with the B.13; that is, they would show the number of
the freight car on which the goods went, and they would show the date of the ship-
ment which would also be the date on which the B.13 was made out in London.

30 Then in going through the B.13s we would take all that we had for the particular
port to which the goods were consigned, and we would go through them, and looking
out for the same freight car number and if they were made out in London on the
same date. This is applicable to the particular shipment.

Q. If you found any that bore the same date, although they did not bear any
car number, what would you do?—A. We would have included those if we had found
any in relation to these particular exhibits, but we did not,—that is in relation to
these particular cases we found no B.13s bearing the same date at London with the
same freight car number.

Q. Then you said you took the B.13s at the port at which they were shipped?—

40 A. We took the B.13s at the port at which they were shipped; but since we made up
those exhibits, we have gone over the other ports in addition to those to which the
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Ezlcf;? égze . goods were shipped, and in two cases we have found additional B.13s at another port
Court from those to which the goods were indicated as being shipped.
of Conada MR. TirLEY: Is he referring to the B.13s in the cases filed here?
Plaintiff’s MEg. RoweLL: Yes.
No.9 Q. Which are the two cases in which you so found other B.13s at ports other

— than the ones to which the goods were shipped?—A. In the shipment of the 4th
Gearge Robert 1 uary, 1927.
Ferrier Troop Ty,
E,I":ﬁgf‘tllggg Q. Let us have the number of that exhibit (Exhibit No. 7)?—A. In that case
(continued) we found a B.13 bearing the same freight car number, C.P. 287867—that was dated
January 12th 1927. The shipment according to the invoice was to Windsor, but in 10
- examining the B.13 at Ambherstburg, we found an additional B.13 dated January
12th 1927, and totalling 165 cartons.

Q. With the same car number?—A. Yes.

Q. And bearing stamps covering what period?—A. And bearing stamps of the
port of Ambherstburg covering the periods from January 28th, 1927, to February
-16th, 1927.

Q. Then what was the total you had before, and just give us the change, if
you include the Amherstburg in the other?—A. In relation to that shipment we
had before a total of 640 cartons, where the B.13s bore the same date as the ship-
ment, and an additional 345 cartons where the B.13s were dated January 12th—to 20
that total, should not be added 165 cartons at Amherstburg bearing date January
12th.

Q. What was the date of the invoice?—A. January 4th, 1927.

Q. And the bill of lading?—A. The bill of lading was the same date.

Q. The bill of lading is also dated January 4th?—A. Yes.

Q. Then to whom was that shipment?—A. The shipment according to<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>