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RECORD

Exchequer Court of Canada

Admiralty Dist,

BRITISH COLUMBIA ADMIRALTY DISTRICT No. 1
Endorsement
on Writ.
April 4, 1927.

BETWEEN:
THE BURRARD INLET TUNNEL AND BRIDGE
COMPANY,
Plaintiff,
AND

THE S. S. “EURANA”
Defendant.

10 PART 1.
No. 1

ENDORSEMENT ON WRIT

The plaintiff, as owner of the bridge crossing the Second
Narrows of Burrard Inlet, claims damages against the ship ‘‘Eur-
ana’’ occasioned by a collision which took place at the Second
Narrows of Burrard Inlet on the 10th day of Mareh, 1927, and
for costs.



RECORD

British Columbia
Admiralty Dist.

No. 2
Statement of
Claim.

Sept. 16, 1927,

No. 2
STATEMENT OF CLAIM

Writ issued April 4th, 1927.

1. The plaintiff is a body corporate under the laws of the
Dominion of Canada having its registered office in the City of
North Vancouver, in the Province of British Columbia, and is
the owner of a joint railway and traffic bridge crossing the Sec-
ond Narrows of Burrard Inlet, in the Province of British Co-
lumbia.

2. Shortly after 6 p.m. on the 10th March, 1927, the S.S.
“Eurana,’’ outward bound from Barnet, approached the bridge
crossing the Second Narrows of Burrard Inlet above described
and gave the required signal for the bascule span of the said
bridge to be raised so as to permit the passage of the said ship
through the bridge. The operator in charge of the said bridge im-
mediately displayed the red light required by the regulations of
the Department of Marine and Fisheries governing the operation
of the bridge and proceeded forthwith to raise the said span.
About six minutes after the first signal was received from the
“Furana’’ the bascule span was completely raised, thus permit-
ting the uninterrupted passage of the ‘Eurana’ through the
bridge, and the operator displayed a green signal, the indication
that the passage was clear.

3. A few minutes later the ‘“Eurana’’ ecrashed head-on into
the bridge, striking the east side of the 300 foot span and causing
considerable damage to the said bridge.

4. At the time of the said collision the tide was on the ebb
nearly slack.

5. The said collision, and the damages and losses consequent
thereon, were occasioned by the negligent or improper navigation
of those on board the ‘‘Eurana.’
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6. The plaintiff has suffered damage as a result of the said  RECORD

collision, particulars of which are as follows:— British Columbia
mirall 152,
Structural and repair work $7,000.00 —
Consulting engineer’s fees on above............... 350.00 Stateﬁ;tzof
Extra materials supplied by plaintiff during pro- Claim.
gress of work 34.30 sepr. 16, 1927.
Brass ruby navigation lamp 35.00 (Contd.)
Painting of hand railing 10.00
Extra labor directing traffic along single road-
10 way 127.75
Estimated loss of revenue 330.00
$7,887.05

7. The plaintiff claims:

1. A declaration that it is entitled to the damage pro-
ceeded for.

2. The condemnation of the defendant in such damage
and in costs.

20 3. Such further or other relief as the nature of the case
may require.

DATED at Vancouver, B. C., this 16th day of September,
A.D. 1927.

“Knox Walkem,”’
Solicitor for the Plaintiff.
To the Defendant:

And to W. Martin Griffin, Esq.,
Its Solicitor.
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British Columbia
Admiralty Diss.

No. 3
Demand for
Particulars.
Sept. 23, 1927.

No. 4
Particulars of
Statement of
Claim.

Feb. 3, 1928,

4

No. 3

September 23rd, 1927.

DEMAND FOR PARTICULARS
H.

Messrs. Burns & Walkem,
Barristers, etc.

Standard Bank Building,
Vancouver, B. C.

Dear Sirs:—
Re Burrard v ‘“Eurana.”’

We should be glad if you would let us have particu-

lars of the statement of claim as follows:—

Paragraph 1 of Statement of Claim: Particulars

of the Act under which this company is incorporated.

Par. I: Particulars of what title you claim to the
bridge.

Yours truly,
GRIFFIN, MONTGOMERY & SMITH,

No. 4
PARTICULARS OF STATEMENT OF CLAIM
In answer to the defendant’s demand for particulars herein
the plaintiff says:

1. The Plaintiff is incorporated under Chapter 74, Statutes
of Canada, 1910.

3. The plaintiff’s title to the bridge is derived from Order
No. 33962 of the Board of Railway Commissioners of Canada
dated the 31st day of July, 1923, and from a certain conveyance
from His Majesty the King in the right of the Dominion of Can-
ada dated the 9th day of May, 1924.

DATED this 3rd day of February, A. D. 1928.
“Knox Walkem,”’
Solicitor for the Plaintiff.
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No. 5

STATEMENT OF DEFENCE OF PLANET LINE INC.,
OWNERS OF 8. S. “EURANA.”

1. The defendant admits that the plaintiff is a body cor-
porate incorporated on 4th May, 1910, by Chapter 74 of the Stat-
ute of Canada passed in the year 1910.

2. In and by said Statute the plaintiff acquired the capacity,
status and power to build and to build only such a bridge over
the Second Narrows as would not interfere with navigation and
plaintiff has the capacity, status and power to build, own and
maintain only such a bridge as will not interfere with navigation.

3. The bridge referred to in the statement of claim inter-
fere with the navigation of the Second Narrows and the plaintiff
never had and has not now the capacity or status or power either
to build, own or maintain it or to maintain any action in respect
of it or to recover damages in respect of injury sustained by it,
or to apply for or accept the grant from His Majesty the King
hereinafter mentioned or to make any application to or receive
any permissions from any government or authority under the
Navigable Waters Protection Act or any other Act or otherwise
in respect of such a bridge, and the defendant denies that the
plaintiff is the owner of the said bridge as alleged in paragraph
1 of the statement of claim.

4. In the alternative and as a further defence the defendant
says that the said bridge is a work within the meaning of Part T
of the Navigable Waters Protection Act of Canada and is built
across a navigable water and the site was not, before the building
of the said bridge, or at all, approved by the Governor General
of Canada in Council in accordance with the said Act nor was
said bridge built or placed, nor at the time of the collision referred
to in the statement of claim was it being maintained in accordance
with plans and regulations approved or made under or pursuant
to said Act, by the Governor General of Canada in Council.

5. In consequence of the site of said bridge not having been
approved in accordance with said Act and in consequence of the
fact that it was not built, placed and maintained in accordance
with plans and regulations as set out in the preceding paragraph
hereof the said bridge was an unlawful and illegal obstruction

RECORD

British Columbia
Admiralty Dist.

No. 5
Defence and
Counterclaim.
Apr. 13, 1928.
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British Columbia
Admiralty Diss.

No. 5
Defence and
Counterclaim.
Apr. 13, 1928,

(Contd.)

6

to public and private right of navigation and the plaintiff is not
entitled to recover damages resulting from injury sustained by
said bridge in consequence of collisions with vessels legally navi-
gating the Second Narrows and is therefore not entitled to recover
damages in respect of the collision in question.

6. In order to obtain the site upon which certain portions of
said bridge are constructed the plaintiff applied to His Majesty
the King in right of the Dominion of Canada for a grant of cer-
tain portions of the bed of the Harbour of Vancouver and ob-
tained a conditional grant of certain lands from His Majesty the
King on the express condition that no work within the meaning
of Part I of the Navigable Waters Protection Aect should be under-
taken or constructed on the said lands or any of them by the
plaintiff or should be suffered or allowed by the plaintiff to be
constructed thereon until the provisions of said Part I of said
Act should have been fully complied with by the plaintiff and the
free use, passage and enjoyment of all navigable waters flowing
over or upon said lands was expressly excepted and reserved from
said grant.

7. The said bridge is a work within the meaning of said
Part I of said Act and the plaintiff has not complied with said
Act and therefore the said grant did not operate to vest any title
to said lands in the plaintiff, or alternatively, upon the commence-
ment of the construction of said bridge by the plaintiff the said
grant was avoided and became null and the bridge was not and is
not the property of the plaintiff but on the contrary is an illegal
obstruction to navigation of the said Second Narrows and the
plaintiff has no right to recover damages in respect to any injury
to said bridge.

8. In the alternative the defendant says that if the afore-
said statute under which the plaintiff company was incorporated
did confer on the plaintiff company the eapacity, status and
power to build a bridge which impedes or interferes with the
navigation of the Second Narrows (all of which is denied) the
said statute imposed on the plaintiff the duty to build with all
necessary skill and care a bridge of such design and constructed
in such manner as would impede said navigation to the smallest
extent compatible with the exercise of said statutory power and the
defendant says that the plaintiff in breach of the said duty negli-
gently and wrongfully constructed a badly designed bridge which
impedes and interferes with the navigation of said Second Nar-
rows to a greater extent than is necessary for the proper exercise
of the plaintiff’s said statutory powers and the defendant says
that the collision between the S. S. ‘“‘Eurana’’ and the said bridge
was occasioned by the fact that the said bridge was badly designed

10
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and constructed and impedes and interferes with the navigation
of said Second Narrows to a greater extent than is necessary to
enable the plaintiff to exercise its said statutory powers and that
therefore the plaintiff is not entitled to recover damages in respect
of said collision.

9. The defendant admits that on the 10th March, 1927, the
S. S. ““Eurana’ outward bound from Barnet approached the said
bridge and gave the required signal for the bascule span of the
said bridge to be raised so as to permit the passage of the said
ship through the bridge. The defendant does not admit that it was
shortly after 6 p.m. Save as aforesaid the defendant denies each
and every allegation of fact contained in paragraph 2 of the state-
ment of claim.

10. The defendant admits that the S. S. “Eurana’’ was in
collision with the east side of the bridge but save as aforesaid
denies each and every allegation of fact contained in paragraph
3 of the statement of claim.

11. The defendant denies the allegation in paragraph 4 of
the statement of claim.

12. The defendant denies that those on board the ‘“Eurana’’
navigated her either negligently or improperly as alleged in para-
graph 5 of the statement of claim.

13. Alternatively the defendant says that if those on board
the ““Eurana’ did navigate her either improperly or negligently
the collision was not occasioned thereby.

14. Alternatively the said collision was the result of cir-
cumstances of wind and current over which those in control of
the ‘“Eurana’’ had no control and which they could not anticipate
or guard against and the collision was an inevitable accident for
which the defendant is not responsible.

COUNTERCLAIM.
15. The defendant is the owner of the S.S. “Eurana.”’

16. The plaintiff is an incorporated company incorporated
by Chapter 74 of the Statutes of Canada of the year 1910.

17. The plaintiff wrongfully and illegally erected in navi-
gable waters, to wit, the Second Narrows of Burrard Inlet, part
of the Harbour of Vancouver, an obstruction, to wit; a bridge

RECORD

British Columbia
Admiralty Diss.

No. 5
Defence and
Counterclaim.
Apr. 13, 1928.

(Contd.)
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RECORD  which is a public and private nuisance and which interferes with
British Columbia and impedes the free and convenient navigation of the said Second
Admirdty Dist. . Narrows by ships having lawful occasion to navigate said waters.

No. 5

Defence and 18. On or about 10th March, 1927 the defendant’s ship
Counterclaim.  ¢‘Eurana’’ was lawfully navigating the said Second Narrows on
AP‘-C?’ ;928' a voyage from Barnet, B. C., to ports abroad and in proceeding on
(Contd)  per said voyage and while endeavoring to proceed past or through
said obstruction without colliding with it the said S.S. ‘¢‘Eurana’’
struck against said obstruction and was seriously injured whereby

the defendant sustained damage.

19. The damage suffered by the defendant in consequence of
said collision was as follows:—

(Left out as irrelevant to this appeal).

WHEREFORE the defendant counterclaims against the
plaintiff for the sum of $77,089.25.

“W. Martin Griffin,”’
Solicitor for Defendant.

DELIVERED this 13th day of April, 1928.

10
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No. 6

DEMAND FOR PARTICULARS OF DEFENCE
TAKE NOTICE that the plaintiff requires to defendant to

- furnish within five days from the date hereof further and better

10
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particulars of the allegations contained in the statement of de-
fence and counterclaim delivered the 13th day of April, 1928, as
follows:—

1. Particulars of the manner in which the bridge crossing
the Second Narrows of Burrard Inlet interferes with the naviga-
tion of the said Second Narrows as alleged in paragraph 3 of the
statement of defence.

2. Particulars showing:

(a) In what respects the said bridge was negli-
gently constructed;

(b) In what respects the said bridge is badly de-
signed.

(¢) In what respects the said bridge impedes navi-
gation,

as alleged in paragraph 8 of the statement of defence.

3. Particulars of the circumstances of wind and current re-
ferred to in paragraph 14 of the statement of defence.

4. Particulars of the allegations in paragraph 17 of the
counterclaim, setting out how, and in what manner and in what
respects the said bridge is a public and private nuisance and par-
ticulars showing in what respects it interferes with and impedes
the free and convenient navigation of the said Second Narrows.

DATED at Vancouver, B. C., this 6th day of June, 1928.

“Knox Walkem,”’
Plaintiff’s Solicitor.

To W. Martin Griffin, Esq.,
Solicitor for the defendant.
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No. 7

PARTICULARS OF DEFENCE AND COUNTERCLAIM

PARAGRAPH 3:

The said bridge crosses the Second Narrows from shore to
shore and is built on piers and piles driven into the bottom from
shore to shore and is not high enough to enable ships to pass be-
neath it and said piers and piles and the superstructure impede
ships in the unfettered use of said navigable water.

PARAGRAPH 8:

The said bridge was badly designed and negligently con-
structed in the following respects:—

(1) Tt is not high enough for ships to pass beneath it.

(2) The opening span in it is not in the middle of the
channel or fairway.

(8) The opening in it is too small.

(4) The bridge is built of a greater number of short
spans with a consequently greater number of piers and piles
than was necessary.

(5) The flow of water is impeded by a rock fill on the
south shore and by a pile structure having innumerable piles
on the tide flats on the north shore.

Said bridge impedes ships in the unfettered use of the whole
stretch of navigable water between the north and south shore or
alternatively impedes ships in the use of the navigable water be-
tween the north and south shore more than would have been the
case if the flow of water had not been impeded by fills and if the
bridge had been designed and constructed with the least possible
number of piers and piles of the narrowest possible dimensions and
if it had had a wider opening placed in the middle of the channel.

PARAGRAPH 14:

The tide turned and began to flood earlier than the hour fixed
by the tide table and the northerly set of the tide was of abnormal

force.

PARAGRAPH 17:

The said bridge impedes the navigation of the Second Nar-
rows (as more fully set out above) and said Second Narrows is a
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navigable water in which the defendant has a legal right to pass
and repass in the exercise of the right of navigation and the illegal
obstruction of which is wrongful and constitutes a public and a
private nuisance.

““W. Martin Griffin,
Solicitor for the Defendant.

DELIVERED this 14th day of August, 1928.

- No. 8
REPLY AND DEFENCE TO COUNTERCLAIM.

The plaintiff says that:

1. The bridge crossing the Second Narrows of Burrard In-
let was constructed under the powers contained in the Aect of In-
corporation of the plaintiff, namely Chapter 74 of the Statutes
of Canada, 1910, and in the ‘‘Railway Aect,”” being Chapter 68
of the Statutes of Canada, 1919. Before the said bridge was
constructed a plan and description of the proposed site and a gen-
eral plan of the bridge were first submitted to the Minister of
Public Works for the Dominion of Canada and upon the recom-
endation of the said Minister, were approved by the Governor-
in-Council by Order-in-Council No. P.C. 718 dated April 25th,
1923, pursuant to Section 248 of the said ‘“‘Railway Act.”” An
application was thereupon made to the Board of Railway Com-
missioners for an Order authorizing the construction of the said
bridge, which application was accompanied by a certified copy of
the said Order-in-Council and of the plan and description ap-
proved thereby, together with detail plans, profile and book of
reference of the proposed bridge, and on the 24th day of July,
1923 an Order was made by the said Board numbered 33948 ap-
proving the general location of the proposed bridge and ap-
proaches, and on the 30th day of July, 1923 an Order was made
by the said Board numbered 33950 approving the plan, profile,
and book of reference above referred to under sections 167 and
168 respectively of the said ‘‘Railway Act’’ and on the 31st day
of July, 1923 an Order was duly made by the Board of Railway
Commissioners numbered 33962 authorizing the construction of
the said bridge pursuant to the said section, and detail plans of
the sub-structure and superstructure of the said bridge were sub-
sequently filed with and approved by an engineer of the said
Board of Railway Commissioners. On the 6th day of March,
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1925, an Order was made by the said Board numbered 36137 auth-
orizing certain changes in the construction of the said bridge and
on the 31st day of October, 1925 an order was made by the said
Board numbered 36996 authorizing the plaintiff to use and oper-
ate the said bridge.

2. The Navigable Waters Protection Act of Canada does
not apply to the said bridge, nor to the construction thereof.

3. 1In reply to paragraph 3 of the Statement of Defence
herein the plaintiff says that the said bridge does not interfere
with the navigation of the Second Narrows, and the plaintiff
has had at all times, and has now, the capacity and status and
power to build, own and maintain the said bridge, and to main-
tain any action in respect of it and to recover damages in respect
of injury sustained by it, and to apply for and accept the grant
from His Majesty the King referred to in said paragraph 3 and
to make application to and receive any permissions from any gov-
ernénent or authority under any act or otherwise in respect of such
bridge.

4. In reply to paragraph 5 of the said statement of defence
the plaintiff denies that the said bridge was an unlawful and il-
legal obstruction to public and private right of navigation and
that the plaintiff is not entitled to recover damages resulting from
injury sustained by said bridge in consequence of collisions with
vessels legally navigating the Second Narrows and that it is not
therefore entitled to damages in respect of the collision in ques-
tion.

5. In reply to paragraph 6 of the said statement of defence
the plaintiff denies that it obtained a conditional grant of certain
lands from His Majesty the King on the express condition that
no work within the meaning of Part I of the Navigable Waters
Protection Aect should be undertaken or constructed on the said
lands or any of them by the plaintiff or should be suffered or
allowed by the plaintiff to be constructed thereon until the pro-
visions of said Part I of said Act should have been fully complied
with by the plaintiff.

6. In reply to paragraph 7 of the said statement of defence
the plaintiff denies that the bridge is a work within the meaning
of Part I of the Navigable Waters Protection Act and that the
said grant did not operate to vest any title to said lands in the
plaintiff, and that upon the commencement of the construction of
said bridge by the plaintiff the said grant was avoided and be-
came null and that the bridge is not the property of the plaintiff
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and that the bridge is an illegal obstruction to the navigation of
the said Second Narrows and that the plaintiff has no right to
recover damages in respect to any injury to the said bridge.

7. In reply to paragraph 8 of the said statement of defence,
the plaintiff denies that the statute under which the plaintiff was
incorporated imposed on the plaintiff the duty to build with all
necessary skill and care a bridge of such design and constructed
in such a manner as would impede said navigation to the smallest
extent compatible with the excercise of said statutory power and
that the plaintiff in breach of such alleged duty negligently and
wrongfully constructed a badly designed bridge which impedes and
interferes with the navigation of said Second Narrows to a greater
extent than is necessary for the proper exercise of the plaintiff’s
alleged statutory powers, and that the collision between the S.S.
‘“Eurana’’ and the said bridge was occasioned by the fact that
the said bridge was badly designed and constructed and impedes
and interferes with the navigation of said Second Narrows to a
greater extent than is necessary to enable the plaintiff to exercise
its alleged statutory powers and that the plaintiff is not therefore
entitled to recover damages in respect of said collision.

8. In further reply to paragraph 8 of the said statement of
defence the plaintiff says that if the said bridge was badly de-
signed and constructed, which fact the plaintiff does not admit
but denies, the collision between the S.S. ‘“Eurana’’ and the said
bridge was not occasioned by the fact that the said bridge was so
designed and constructed.

9. In reply to paragraph 13 of the said statement of defence
the plaintiff denies that if those on board the *‘Eurana’’ did navi-
gate her either improperly or negligently the collision was not
occasioned thereby.

10. Inreply to paragraph 14 of the said statement of defence
the plaintiff denies that the said collision was the result of circum-
stances of wind and current over which those in control of the
“Kurana’’ had no control and which they could not anticipate
or guard against, and that the collision was an inevitable accident
for which the defendant is not responsible.

11. As to the remainder of the said statement of defence the
plaintiff joins issue.
DEFENCE TO COUNTERCLAIM

1. The plaintiff admits the allegation contained in para-
graph 15 of the counterclaim herein.

2. 'The plaintiff admits the allegations contained in para-
graph 16 of the said counterclaim,
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3. In answer to paragraph 17 of the said counterclaim, the

British Columbia Plaintiff admits that it erected a bridge in navigable waters at the

Admiralty Dist.

No. 8
Reply and
efence to
Counterclaim.
June 12, 1928.
(Contd.)

Second Narrows of Burrard Inlet but denies that it wrongfully

~ or illegally erected the said bridge; and denies that the bridge is

a public or private nuisance or an obstruction; and denies that
%19 bridge interferes with or impedes the navigation of the Second
arrows.

4. In further answer to paragraph 17 of the said counter-
claim the plaintiff repeats paragraph 1 of the Reply herein.

5. The plaintiff denies each and every allegation of fact
contained in paragraph 18 of the said counterclaim save and ex-
cept the allegation that the ‘“‘Eurana’ was in collision with the
sald bridge crossing the Second Narrows of Burrard Inlet.

6. The plaintiff denies each and every allegation of fact con-
tained in paragraph 19 of the said counterclaim and denies that
the defendant suffered damage in the sum of $77,064.25 or in any
sum whatsoever.

7. The plaintiff says that the said collision was caused solely
by the negligent and improper navigation or those in charge of
the ‘‘Eurana.”

DATED at Vancouver, B. C., this 12th day of June, 1928.

“Knox Walkem,”’
Plaintiff’s Solicitor.

DELIVERED this 12th day of June, 1928,
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No. 9 RECORD
British Columbia
DEMAND FOR PARTICULARS OF REPLY. A”:"""d'? Dist.
No. 9

The Defendant requires further and better particulars of Lcm2ad for

Particulars of
the reply as follows:— pri;l e

Sept. 11, 1928.
PARAGRAPH 1: Particulars of the application made by
the Plaintiff to the Board of Railway Commissioners stating the
date thereof and if same was in writing a copy thereof.

DATED at Vancouver, B. C., this 11th day of September,
1928.

10 “W. Martin Griffin,”’
Defendant’s Solicitor.

No. 10 No. 10
Particulars of
PARTICULARS OF REPLY. Reply.

Sept. 17, 1928.

PARAGRAPH 1: The application was made verbally on or
about the 24th day of July, 1923.

““Knox Walkem,”’
Solicitor for the Plaintiff.

DELIVERED this 17th day of September, 1928.
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No. 11

INTERROGATORIES ON BEHALF OF THE
DEFENDANT TO BE ANSWERED BY AN
OFFICER OF PLAINTIFF COMPANY.

1. Is the Second Narrows of Burrard Inlet a navigable
water in which the tide ebbs and flows ¢

2. Is it not a fact that that portion of Burrard Inlet which
lies East of the Second Narrows bridge is a navigable water to
which ships have been and are in the habit of resorting %

* * *

10. Did the Plaintiff at any time prepare or have prepared
plans of a bridge having a clearance of approximately 60 feet over
water.

11. If so please produce the plans.
12. If so why was not such a bridge constructed ?

13. Have there been instances (other than in the case of
the ‘“Eurana’’) in which ships or tugs or booms or other vessels
have been in collision with the bridge?

* * *

15. Did the Plaintiff in or about the month of April, 1923,
(or at all) cause a plan of the proposed bridge and description
of the proposed site of the bridge to be deposited with the Min-
ister of Public Works of Canada under Section 7 of the Navigable
Waters Protection Act of Canada and apply for the approval
thereof ¢

16. Did the Plaintiff on or about 4th April, 1923, (or at all)
cause a duplicate of the plan and description referred to in the
preceding interrogatory to be deposited (as No. 250 with details
numbered 251 to 255) with the Registrar of Deeds of the County,
in which said bridge was proposed to be constructed, to wit, the
District Registrar at Vancouver, B. C., under Section 7 of the
Navigable Waters Protection Act of Canada?

17. Did the Plaintiff give one month’s notice by advertise-
ment in the Canada Gazette in two newspapers published in the
locality where said bridge was proposed to be constructed of the
said application and deposit of plans? If so, kindly particular-
ize the date of the notice and the names of the newspapers.

18. Did the Plaintiff obtain the approval of the site of said
bridge and of the said plans by order of the Governor-General-in-
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Council under Sec. 4 of the Navigable Waters Protection Act? If
so give date and number of the said Order-in-Council and supply
copy thereof.

19. At what date was the construction of the bridge begun?

20. At what date was the first erection made in navigable
water (i.e., meaning for this interrogatory any portion of the
Second Narrows in which ships of any size could navigate).

21. At what date was the first portion of the floor or deck
of the bridge completed over any portion of the navigable water
(as defined in last interrogator) ¢

22. At what date was the 300 ft. fixed span which the ‘‘Eu-
rana’’ struck first put in place?
* * *

31. At what hour did the ‘“Eurana’ give said signal ¢

32. At what hour did the operator begin to raise the bascule
span ?

33. At what hour was the span completely raised ¢

34. At what hour did the ‘‘Eurana’ strike the bridge ¢

' * * *

37. Was the bridge constructed in exact accordance with plan

1815 referred to in Order-in-Council 718 of 25th April, 1923¢
Please answer this yes or no.

38. If not, in what respects does the bridge as constructed
differ from a bridge constructed in exact accordance with Plan
1815¢%

DATED at Vancouver, B. C., this 12th day of September,
1928,

“W. M. Griffin,”’
Defendant’s Solicitor.
To the Plaintiff,

And to Messrs. Burns & Walkem,
its Solicitors.
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No. 12

THE ANSWERS OF THE PLAINTIFF TO THE
INTERROGATORIES FILED BY THE DEFENDANT

In answer to the said interrogatories I, Percy Ward, Secre-
tary of the above named Plaintiff MAKE OATH AND SAY AS
FOLLOWS:

1. Yes.
2. Yes.

* * *

10. Plans were prepared of a bridge having a clearance of
45 feet.

11. See answer to number 10. Plans may be inspected in
office of Plaintiff’s Solicitors.

12. Because the bids exceeded the Engineer’s estimates by
an amount beyond the ability of the Company to finance.

13. Yes.

15. No.

16. No. There was a plan of the bridge and a description
of the proposed site deposited on the 4th day of April, 1923 with
the District Registrar of Vancouver, B. C. preparatory to an ap-
plication under section 7 of the ‘‘Navigable Waters Protection
Act.” No such application however was ever made.

17. No.

18. No.

19. 12th September, 1923.
20. 24th February, 1924.
21. 6th March, 1925.

22. 9th April, 1925.

31. 6.03 P.M.
32. Not recorded.
33. 6.09 P.M.
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34. 6.15 P.M. approximately. RECORD
» * * l;:;':i:}:dColtla)rr_zbia
37. NO‘ miralty Dist,

No. 12
38. Generally; 5 feet more head room under span and two Answ:rs of

150 feet span substituted for part of trestle at north end, rock Plaintiff to _
fill at south end. Interrogatories

Sept. 22, 1928.
On the 22nd day of September,
1928, the said Percy Ward was
duly sworn to the truth of this p
10 affidavit at the City of Van- ‘P. Ward,”
couver, in the Province of British
Columbia, before me,

“H. Brown”’

A Commissioner for taking affidavits in Admiralty.
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Exchequer Court of Canada

BRITISH COLUMBIA ADMIRALTY DISTRICT
(Before The Honourable Mr. Justice Martin)

6/217. Vancouver, B. C.,
September 26th, 1928.
BETWEEN :
BURRARD INLET TUNNEL & BRIDGE COMPANY,
Plaintiff,
AND
THE S. S. “EURANA?”
Defendant.

PROCEEDINGS AT TRIAL.

D. DONAGHY, ESQ,, K. C. and

W. E. BURNS, ESQ., K. C,,
appearing for the Plaintiff.

W. MARTIN GRIFFIN, ESQ., K.C.

and SIDNEY SMITH, ESQ,,
appearing for the Defendant.

Mr. Donaghy: I am appearing, my lord, with Mr. Burns,
for the Plaintiff.

Mr. Griffin: I appear, my lord, on behalf of the owners of
the vessel, with Mr. Smith.

(Opening statement by Mr. Burns)

Mr. Burns: I propose to put in formally particulars with
reference to the bridge in the first place, and the first thing I will
call your lordship’s attention to is the charter of the company.
That is to be found at Chapter 74 of 9 and 10—

The Court: You are, of course, referring to this Act of Par-
liament.
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The Court: Yes. RECORD
Mr. Burns: IX and X, Edward VII, particularly Section s Columbia
8 of the charter which bases the capacity to build the bridge. A#mirty Dist
(Reading). o Proceedings at
Then I would refer your lordship in passing to Section 16 of Trial.
the Act, stating that the Railway Act shall apply to the company  (Contd.)
and its undertakings. Now, I don’t know whether my friend will
desire me to have your lordship note the various extensions of
this charter, because the charter is shown in 74 as limited in time.
10 Mr. Griffin: No, no special point, my lord, is being raised.
The Court: I did not quite catch what you said, Mr. Burns.
Mr. Burns: The charter, my lord, is limited in time in the
first instance, and then by a series of subsequent acts was ex-
tended to cover the time period of construction. I understand my
friend does not—
The Court: Yes, your learned friend admits that.
Mr. Burns: Yes, my lord. Now, the procedure followed in
connection with the construction of the bridge was under the Rail-
way Act, by reason of the fact that the Railway Act applied, and I
20 now present a certified copy of Order-in-Council 718, dated 25th
April, 1923.
The Court: What is the date?
Mr. Burns: The 25th April, 1923, and in that connection I
might state that this Order-in-Council was passed under Section
248 of the Railway Aect, 1919. By the way, I might pass up to
your lordship the Railway Act because there will be certain things
—as a matter of fact the Sections in the revised Statute are the
same as in 1919, your lordship, so I am using 1919, because that
is the Act under which it was constructed, but the numbers are
30 jdentical. This Order-in-Council reads as follows: (Reading).
The Court: I think we will put that in, that Order-in-
Council, as Exhibit 1.
Mr. Burns: Yes, I will have that marked.

(DOCUMENT MARKED EXHIBIT NO. 1)

Mr. Griffin: Does it contain plans referred to in it?

Mr. Burns: Well, my purpose in this proceeding, my lord,
is to file the Orders-in-Council and the orders of the Railway
Board and then the plans that are referred to—file them subse-
quently to the reading of these orders.

40 Mr. Griffin: Well, my lord, I just want to see—the Order-
in-Council speaks of an attached plan, and therefore I expect
unless the plan is identified and put in—I want to be sure, of
course, that the plan is the correct plan.

The Court: You will undertake to do that?

Mr. Burns: Yes, my lord, I have them here. (Reading
Order-in-Council).
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Now, that Order-in-Council refers to a previous one in re-

Brirish Columbia Spect of which the Order-in-Council I have just read is an amend-
Admiralty Dist.  ment. That previous one is also attached, it is dated 10th June,
Proceedings a¢ 1913 and reads as follows—

Trial.
(Contd.)

Mr. Griffin: I am not aware of any such Order-in-Council—
I am not aware of a previous one. My friend has not shown that
to us as far as I know.

Mr. Burns: It is referred to in the Order-in-Council I have
just read. The Order-in-Council was passed on June 10th, 1913
approving, under Section 232 of the Railway Act, ete. You see,
my lord, this Order-in-Council I have just read is an amendment
of the 10th of June, 1913 Order-in-Council, and refers to it, and
we have it here certified.

Mr. Griffin: If my friend pleases we would like to have been
allowed to see that. My friend’s clients have made an affidavit
of documents in which no reference is made to that Order-in-
Council, and I personally do not see what it contains, and I can’t
say that it is said to be an amendment—the Order-in-Council now
put in. There is an Order-in-Council which was passed on the
10th of June, 1913, approving of a bridge, and with that the
bridge has not been built. That does not suggest that the new one
is in any way an amendment of the old.

The Court: Just let me see that, Mr. Registrar. As Mr.
Burns reads it, it says that it recites that prior Order-in-Council.

Mr. Burns: Yes, my lord.

Mr. Griffin: It does not cite it as being amended. It cites
it merely as a matter of fact.

Mr. Burns: Yes, then it follows, it says attached amended
plan. -
Mr. Griffin: Well, your lordship, I haven’t had any chance
of perusing it.

The Court: Yes, I think the difficulty is not over yet. Just
look at it and see.

Mr. Burns: I might say that it is not in the affidavit of
production, which is a mere oversight. It just simply came along
with the certified copy of the 718 Order.

Mr. Griffin: It is not in the affidavit, no doubt, but this is
the way it reads: ‘‘On an amendment of the 15th June, ete., the
Tunnel Company has applied under Section 233 for approval of
the annexed plans of a bridge which it is proposed to construct
across the Second Narrows, and the District Engineer has recom-
mended that these plans be approved. Now, 1 should make no
objection to the introduction of this Order-in-Council if the plans
therein referred to were part of it, and to which the original is
annexed and here produced with it, but I should not think it
would be proper to put in the order without the plan that is
therein referred to and made part thereof.
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Mr. Burns: We have no objection at all to that except we
haven’t got that plan. We are following it down in order to make
the 718 order complete in placing it before this court.

The Court: If Mr. Griffin is correct it would be more desir-
able to have that plan here because it may be a matter of some im-
portance. _

Mr. Griffin: For instance, my lord, if you refer to that
Order-in-Council does it not say—some language like this ‘“ And
the Minister has recommended that this plan be approved as the
interests of navigation will be sufficiently safeguarded.”’

The Court: Yes.

Mr. Griffin: Well, I would like to know what were the safe-
guards which appeared therein.

The Court: You are quite right, Mr. Griffin, it is not in the
affidavit properly, and Mr. Burns undertakes that he will pro-
duce the plans.

Mr. Burns: I am willing—there is no question about being
able to produce them because they are on record in Ottawa.

The Court: You have not got them here.

Mr. Burns: No, my lord. As a matter of fact we are simply
amplifying the 718 Order in putting that in, because 718 referred
to it.

The Court: Yes, but as Mr. Griffin says, out of abundance
of caution—he is quite right—had you not better telegraph for
them.

Mr. Burns: Yes, my lord, I will get that away at the earliest
possible moment.

Mr. Griffin: In the meantime the introduction of this docu-
ment will be postponed.

The Court: No, I will put it in in this way, Mr. Griffin, upon
Mr. Burns undertaking to get that, and if it is not there, then
you can reject it. -

Mr. Griffin: Yes, that will be quite satisfactory.

Mr. Burns: I think my friend read that Order-in-Council
of June 10th, 1913 in full, did you not ¢

Mr. Griffin: I did not fully, no, but very near it.

Mr. Burns: Well, I would like to get these matters eovered.
““On an amendment dated 15th June, 1913 (Reading)—That
might go in as one exhibit, my lord.

The Court: Oh, yes, because it comes as one exhibit.

. Mr. Griffin: Yes, my lord, it would be hard to distinguish the
plans—

The Court: I beg your pardon? :

Mr. Griffin: Will it not be hard to distinguish the plans—
it would be therefore more convenient to have them separate
numbers, applying to the Order-in-Council accompanying it.
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Mr. Burns: Well, I wasn’t putting the plans in as part of

British Columbia this exhibit, I was putting them in as a subsequent number.

Admiralty Dist.

The Court: Asit comes in that shape from the proper official

Proceedings ar  quarter, I think we had better let it stand, Mr. Griffin. It is only

Trial.
(Contd.)

one exhibit really. The question of the extent of it is another
thing. Your objection is preserved.

Mr. Burns: Now, I present, my lord, the plan which is re-
ferred to in the Order-in-Council number 718, as certified by the
Clerk of the Privy Council in respect of that order.

The Court: Now, this is the final amended plan as approved,
and the date of it—is the date on it? Well, do not trouble about
tl{at, Mr. Burns. It is sometimes hard to find it in these large
plans.

Mr. Burns: Yes, my lord. Here is the date—

The Court: Well, the importance of that is that it shows
the date to which the extent of their knowledge proceeded, you see.

Mr. Burns: The date, my lord, in the certificate of the Clerk,
is the 25th of April, 1923.

The Court: Oh, yes, the 25th of April, 1923.

Mr. Burns: Yes, my lord. My friend suggests that this
plan, being numbered here on the drawing number E.1815, might
be termed that on this trial.

Mr. Griffin: It is referred to in the Order-in-Council under
that number, that is why I called attention to it.

The Court: FExhibit 2, then, Mr. Registrar.

(DOCUMENT MARKED EXHIBIT NO. 2)

The Court: You have a copy of that. Of course that is a
duplicate for me, I suppose.

Mr. Burns: Yes, my lord. If it be more convenient, my
lord, we might reserve an exhibit number later for the plan that
my friend has referred to.

The Court: This is 2 that we have now, the Registrar has
marked it. You have Number 3, have you?

Mr. Burns: No, I was suggesting we might reserve number
3 for the plans that I will obtain from Ottawa in compliance with
my friend’s request.

The Court: Oh, I see.

Mr. Burns: Whether that is convenient or not—

The Court: That will be all the same. I would simply mark
it as ““1-A.”’ It all goes in as 1.

Mr. Burns: That would go in then as ‘‘2-B.”’

The Court: Yes, this plan is Exhibit 2, and another that
comes from Ottawa can be attached.

Mr. Burns: I next present the order of the Board of Rail-
way Commissioners for Canada, number 33948,

The Court: Exhibit 3,
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(DOCUMENT MARKED EXHIBIT NO. 3)

Mr. Griffin: I wish to make an observation on that, that
that Order-in-Council, 33948 is only an authorization of the con-
struction so far as it is a railway, and has therefore no applicabil-
ity to the matters in question in this action. It does not relate
to the locus in quo, any my submission is, it is irrelevant.

The Court: What do you say, Mr. Burns?

Mr. Burns: Yes, my lord, it is under Section 248.

Mr. Griffin: No, if it were I would not have raised the ob-
jection. My friend is in error, I am sure. The order is before
me and says distinctly ‘‘on the matter of the application of the
Burrard Inlet Tunnel & Bridge Company’’ (Reading). That is
a statement, but Section 167 is the Section, not 248. 167 relates
solely to Railways, and this is a combination railway and bridge,
so that therefore does not extend to this point.

Mr. Burns: I was in error when I said 248, my lord; it is
167, I see, reading the context. We plead it, my lord, in our rep1y,
and rely upon that order of the Railway Board with these attached
plans.

The Court: Well, you do not insist upon that Number 3

Mr. Burns: Oh, yes, my lord, we do, we plead it and desire
to present it to the court in connection with our case.

The Court: Well, for the moment, put it in, as to what its
value is, probably as a matter of argument.

Mr. Burns: Yes, my lord, surely.

The Court: Yes, that is right. What is the date of it¢

The Registrar: July 24th, 1923, my lord.

Mr. Burns: 1t is entitled “‘In the matter of the application
of the Burrard Inlet Tunnel & Bridge Company.”” (Reading).
It is certified to by the Secretary of the Board, and signed by the
Assistant-Chief Commissioner.

Mr. Griffin: My lord, is my friend putting this plan in with

it. :
Mr. Burns: Yes, I am putting in everything I have got.
Then, my lord, I present the plan that is referred to in that last
mentioned order, signed by the Chief Commissioner of the Rail-
way Board and certified to by the Secretary.

The Court: Exhibit 3-A.

(DOCUMENT MARKED EXHIBIT NO. 3-A)

Mr. Burns: Then I present the Board of Railway Commis-
sioner’s order number 33950 dated 30th July, 1923. That is under
Sections 168 and 172 of the Railway Act.

The Court: 168 and 172¢%
Mr. Burns: And 172.
Mr. Griffin: I don’t see any reference to 172.
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Mr. Burns: Well, 172 is the filing with the Registrar of

British Columbia Titles, but I refer it to these two sections in placing it before the
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court.

The Court: You say this was another order of the Board?

Mr. Burns: Yes, my lord.

Mr. Griffin: Before that is read, my lord, I make the same
objection I made to the preceding order of the Railway Board.
This one is made under Section 168 of the Railway Act. My
friend is In error in saying that there is any reference in it to
Section 172. We might as well be clear on it. It only refers to
the one section. Section 168 has nothing whatever to do with
bridges. It relates to plans, profiles, truck roads of the surround-
ing property so far as the enterprise is a railway. I submit,
therefore, it is inapplicable to the matters in question in this
action and not receivable.

Mr. Burns: I have referred to 172 Section, 'because there
is a certificate upon the plans attached to this Board’s order of the
Registrar of Titles, which is referred to in Section 172, and com-
bines them both: ‘‘In the matter of the application of the Bur-
rard Inlet Tunnel & Bridge Company. (Reading). Then on the
plan, my lord, is a certificate by the Registrar of Titles under
Section 172 of the Railway Act. That will be Exhibit—

The Court: Exhibit 4.

Mr. Burns: In this case, my lord, the plans were attached in
Ottawa to the Board’s Order. Whether it would be well under
these circumstances, to call it four and 4-A, the same .as we have
been doing, I don’t know.

The Court: Well, you suggest that the plans should be 4-A.

Mr. Burns: On that basis of keeping the symmetry of it?

The Court: Yes, I think so.

(DOCUMENTS MARKED RESPECTIVELY
EXHIBITS 4 and 4-A)

Mr. Griffin: My lord, I didn’t know there were any plans
attached to this order My friend did not refer to them.

The Court: Yes, take your time, Mr. Griffin.
fod Mr. Griffin: Yes, they are not referred to, but they are certi-

ed.

Mr. Burns: Then the order of the Board, my lord, number
33962, dated 31st July, 1923.

The Court: 2lst.

Mr. Burns: 3lst July, 1923.

(DOCUMENT MARKED EXHIBIT NO. 5)
Mr. Burns: This order, my lord, is under Section 248 of
the Railway Act. I am only giving your lordship these numbers
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for convenience. ‘‘In the matter of the application of the Bur-
rard Inlet Tunnel & Bridge Company.” (Reading).

Mr. Griffin: Has my friend got the plan therein referred to?

Mr. Burns: Well—

The Court: It says plan—what is approved is what is shown
on the plan on file with the Board under File 15732-4.

Mr. Burns: This plan is already in. They are all under
that same one.

Mr. Griffin: I would like to see that.

Mr. Burns: It is under 718.

The Court: You say that is in—what exhibit is that in?
You say that plan therein referred to is Exhibit what? Then Mr.
Griffin can accept your statement of what you say.

Mr. Burns: I am not sure of the number, whether it is 2 or
3.

The Court: Just look.

Mr. Burns: It is the first plan we put in—that large one.

The Court: Yes, I think the first exhibit is the Order-in-
Council, and then there is a large plan.

Mr. Burns: Yes, my lord, it goes in with the Order-in-
Council.

The Court: Exactly.

Mr. Burns: And that is the plan referred to.

The Court: Will that be satisfactory to you?

Mr. Griffin: Well, my lord, we will see if my friend is cor-
rect, because if so, we will be able to find it from the document.

The Court: Yes, quite right. Be sure we have all the plans,
because I can see how important this question is. We will clear
these matters up now and then we will have no trouble afterwards.

Mr. Griffin: Now, unless it is on the back, which I need not
for the moment look at—there is no certificate or any thing to
identify this as being on file with the Board of Railway Commis-
sioners under File 15732-4.

Mr. Burns: But this order, my lord, is made pursuant to the
Order-in-Couneil 718, which is dated April 25th, 1923, approving
the said plan, and this is the said plan that is referred to in 718,
and is called said plan throughout this order.

The Court: That would look very definite, would it not, Mr.
Griffin ?

Mr. Griffin: It may not be on file with the Board at all.

The Court: Well, it does not necessarily say that it should
be on file.

Mr. Griffin: Yes, it has to be filed, the Statute requires it,
and the Order so states that it is; but if my friend is wrong in
this, let us be sure it is the same one. What is proved is what is
shown on said plan on file with the Board. Now, we must be sure
they are here, because the Order would have no weight if that were
not done.
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The Court: Yes, but what is the said plan?

Mr. Griffin: Oh, undoubtedly it is referred to as being the
%si,n(lie one in P. C. 718, but we must be sure that that was actually

ed.

The Court: But he further recites, you see, that it is the
said plan that is on file. I do not think there is much difficulty.
There is no fear of a new plan being sprung on you. That identi-
fies it, you see, that 718.

Mr. Griffin: Your lordship will note my objection that I
make.

The Court: Yes.

Mr. Burns: Then I present the order of the Board of Rail-
way Commissioners number 36137.

The Court: Just give me these numbers very distinetly.

Mr. Burns: 36137.

The Court: That is another Order of the Board ¢

Mr. Burns: Yes, my lord.

The Court: That will be Exhibit 6, Mr. Registrar.

Mr. Burns: Dated 6th March, 1925.

Mr. Griffin: If my friend will kindly read that, then I wish
to make an objection, my lord.

Mr. Burns: In the matter of the application of the Bur-
rard Inlet Tunnel & Bridge Company. (Reading). Now, at-
tached to this Order are two of the plans mentioned in the Order.
The two that are attached are V-148 and V-149, they being also
certified by the Secretary of the Board. Then the third plan men-
tioned in the Order is certified to by the Secretary of the Board
separately, which is V-147.

Mr. Griffin: Now, if your lordship pleases, my objection to
the introduction of that is one of which there seems to be no reas-
onable doubt. If your lordship will turn to the Railway Act and
look at Section 251, you will find it stated that that Section is as
follows: (Reading). Now, that relates, and relates solely to
those bridges which are either in cities or are over highways. The
whole subject of bridges over navigable water is dealt with in the
preceding Section, 248, which is in more or less, if not identical,
language. The two subjects are dealt with in the clearest way in
separate Sections. I would ask your lordship to go back to 248
first as being the logical way to discuss it. If you take 248, it
provides that where a company is proposing the construction of a
railway bridge or tunnel or other structure in, upon, over, under,
through or across any navigable water or canal or open ditch, ete.,
the company, before the commencement of such work, in the case of
a navigable water, or a canal, shall submit to the Minister of
Public Works for approval by the Governor-in-Counecil, a plan
and description of the proposed site, and a general plan of the
work to be constructed to the satisfaction of such Minister. That
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is the first step. ‘‘And upon approval by the Governor-in-Council,
apply to the Board for an Order authorizing the construction of
the work, (Reading).

Now, turn to Sub-section 2—these are the steps with regard
to navigable waters: First an Order-in-Council, second the Rail-
way Board. (Reading).

Three—So far as the Board are satisfied, they are in Sub-
section 3.

Now, if you turn back, my lord, to Section 251, and compare
them. You see we have no Privy Council involved at all, ““The
Company shall not within the limits (Reading). And the proviso
does not matter: ‘‘Upon application to the Board for such leave
(Reading).

Now, your lordship sees this Order which is now brought be-
fore you and offered in evidence is made under Section 251, and
only under Section 251. It does not authorize or permit anything
to be done in or over navigable waters. It is restricted in the
clearest manner to the locus in quo, to which Section 251 applies.
There is no suggestion that this place where this bridge was built
is in the City of Vancouver, and at least not a highway out over
any water, so that we are clearly shown that Section 251 could
not and does not apply. And this is not an objection of any tech-
nical nature, because if it could be attempted to be supported under
the correct Section 248, it falls to the ground, because the author-
ity of the Privy Council would have to be obtained, as sub-Section
2 distinctly provides that no deviation from said plan approved
by the Governor-General shall take place without his consent.
There is no suggestion of any such consent having been obtained.
So that my objection is that, that order having been obtained under
the wrong Section, which addresses itself to the Board under a
totally different order to 248, it does not indicate to the Board
n the slightest degree that what they are being asked to do deals
with the crossing of navigable water. I say the plan may be,
but the section that they apply under is the vital and governing
situation. Your lordship, I suppose, is fully aware of the fact
that under the regulation of the Railway Board the Section must
always be named in the application. You must in every case, when
you apply for the mandate of the authority to which you address
yourself, and it is the invariable practice of the Board to always
introduce some Section number into their orders to show where
they derive the jurisdiction which they purport to exercise. My
submission therefore is that that document cannot be received.

Mr. Burns: I suggest, my lord, that the exhibit be received
subject to the objection of my friend. It is a matter that requires
some argument.

The Court: Well, it is a practice I do not like to give effect
to, Mr. Burns, unless, of course, there is some really very grave
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doubt about it. I would prefer, you see, not to admit it in at
present, and give you leave to move to do so afterwards, because
unless you can show me now that this really is a matter affecting
navigable waters, I would say at first blush I can hardly see the
relevancy of this order.

Mr. Burns: Well, if your lordship pleases I would rather
follow that course.

The Court: Yes.

Mr. Burns: Because my friend Mr. Donaghy and I are div-
iding this case.

The Court: Quite so, and you will look that up, Mr. Burns?
Then we will not mark this document, and this is reserved, Mr.
Registrar. It would be together, would it not ¢

The Registrar: Yes, my lord, I think there are three plans.

The Court: Yes, do not mark it—that is, the order of the
Board. This stands, you see, for further consideration.

Mr. Burns: Then the order of the Board, 36996, my lord.

The Court: Yes.

Mr. Burns: Dated 31st October, 1925.

Mr. Griffin: The same point arises there, my lord. It pur-
ports to have been made under Section 251 and 276.

The Court: Does it recite it is under the same Section, Mr.
Burns?

Mr. Burns: Sections 251 and 276.

The Court: Under 251. Now does 276 get over Mr. Griffin’s
objection ?

Mr. Griffin: No, my lord, it does not. It provided no rail-
way shall be opened for traffic, ete., until a certain order.

Mr. Burns: 276 has to do with the permission for the use
of the railway.

The Court: It is hardly apparent why that is—then that is
a direct controversy, is it ?

Mr. Burns: Well, if your lordship pleases, that might be
put in the same category for the time being.

The Court: Yes, you tender it, and the same action taken on
that, Mr. Burns. Yes.

Mr. Burns: Then I present the grant by way of quit-claim
from His Majesty the King to the Company to certain parcels
of land in the bed of the public harbour of Vancouver, Second
Narrows, (Reading)—they being the pier sites.

The Court: Is this covering the ground of the pier sites?

Mr. Burns: Yes.

The Court: There is no question about this, Mr. Griffin?

Mr. Griffin: Yes, my lord, the most vital question in it.

The Court: Oh, I see.

Mr. Griffin: The grant reads as follows—

The Court: Pardon me for a moment. Let Mr. Burns con-
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tinue so I will know exactly. You tender them, Mr. Burns—
what is it?

Mr. Burns: I was just getting the deed—the grant from the
Crown to the Company.

The Court: That is from the National Government or the
Provincial Government ¢

Mr. Burns: In right of the Dominion, my lord.

The Court: Yes, the National Government. Yes?

Mr. Burns: Dated 9th May, 1924, :

The Court: 9th May, 1924, yes.

Mr. Burns: The grant being of certain parcels of land in the
bed of the Second Narrows, which are the pier sites of the bridge.

The Court: On both sides, Mr. Burns, or just the pier sites
—are they on the north or south side of the inlet?

Mr. Burns: Well, right in the inlet, my lord.

The Court: Right in the middle of it, 1t is.

Mr. Burns: Yes, in the bed of the inlet.

The Court: In the bed of the stream?

Mr. Burns: Yes.

The Court: In the channel ¢

Mr. Burns: In the channel.

The Court: The pier sites in the channel, yes.

Mr. Griffin: Then, my lord, the nature of the objection is
this, that the grant contains the following express and explicit
provision:

*“To have and to hold the said lands unto the grantee, its
successors and assigns forever. Provided that nothing in
these presents shall be held to absolve the grantee, its succes-
sors and assigns, or any of them, from fulfilling in all respects
the requirements of Part I of the Navigable Waters’ Pro-
tection Act, Chapter 115, Revised Statutes, 1906; and it is an
express condition of this grant that no ‘work’ within the
meaning of said Part I shall be undertaken or constructed on
the said lands by the grantee, its successors or assigns, or any
of them, or shall be suffered or allowed by them or any of
them, to be constructed thereon until as regards such work
the provisions of said Part I shall have been fully complied
with.”’

The Court: Yes, but while I can see your point, Mr. Griffin, it
will do no harm at all to put the document in. It is a question of
legal construction.

Mr. Griffin: But that is an express condition, and it is ad-
mitted, my lord, in the pleadings that no such permission was
obtained.

The Court: I quite see that, Mr. Griffin.

Mr. Griffin: And therefore my submission is that the grant
cannot be received in evidence.
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The Court: I would not say that. I think it can go in

British Columbia €vidence for what it is worth. It is simply a question of its
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consideration.

Mzr. Griffin: There is only another objection—it is to the
same effect: It also provides in this conveying of this grant,
as a condition of the grant that the grantee, its successors or
assigns, shall construct on the said lands a railway and traffic
bridge to the satisfaction of the Minister of Marine and Fisheries
within five years from the date hereof. (Reading.)

Now, there is no suggestion that it ever was obtained before
the five years expired, while up to this date no such permission
has been obtained from the Minister of Marine and Fisheries. So
on these two grounds my submission is the grant cannot be re-
ceived.

The Court: The objection, of course, if valid, would go to
really, I might say, the inoperative effect of the grant, not to its
reception just now. It will go in as an exhibit now for what it
is worth.

(DOCUMENT MARKED EXHIBIT NO. 6.)

Mr. Burns: I thought at this stage, my lord, I would put the
Admiralty chart in, which will be used on the trial.
The Court: Exhibit 7.

(DOCUMENT MARKED EXHIBIT NO. 7.)

The Court: Has the work of the Admiralty—their sound-
ings, has it been supplemented by our own Department, Mr.
Burns¢$

Mr. Burns: The Harbour Board, my lord.

The Court: The surveys of our own Department of Marine
and Fisheries, they have a series of very admirable charts. I do
not know whether these would come under their investigation.

Mr. Griffin: My lord, I have a chart in case your lordship
would like it, made by Mr. Pariseau.

The Court: That is what I mean, because the charts of Mr.
Parizeau are really an ornament to the country—very fine indeed.
They are also more modern—printed in two colours which renders
them more easy to read. Do not trouble with it now.

Mr. Burns: I thought I had the Harbour Board map now,
which gives all this. I have sent for it, my lord, and if my friend
has one it will be all right. This chart, my lord, is the same
plan that I have referred to—the Harbour Board.

The Court: The Harbour Board Plan?
Mr. Burns: Yes, my lord.

(DOCUMENT MARKED EXHIBIT No. 8.)
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Mr. Burns: This plan, my lord, is dated May 8th, 1925,
made by the Chief Engineer of the Harbour Board, Mr. Frith,
and on it is annexed the soundings checked, dated the 1st of May,
1926 by Commander Reed, the Harbour Master.

Mr. Griffin: Mr. Burns, I suggest for convenience sake put-
ting one of these in, which shows the layout of the Harbour—it
is only a general plan we have.

Mr. Burns: I will ecall Mr. Tennant, bridge operator.

FREDERICK GEORGE TENNANT, a witness called on behalf
of the Plaintiff, being first duly sworn, testified as follows:

Mr. Burns: My lord, I am sorry, but I sent—thinking that
was the only way I could get these plans, I sent a witness of ours,
Captain Jones, for the plans. He said he would be back in five
minutes. He is a witness I desire to hear the evidence of this
witness and he will be back in a few minutes.

The Court: Oh, yes, adopt your own course, Mr. Burns.
That will be quite satisfactory. Do you want to ask any questions ¢

Mr. Burns: I desire to have Captain Jones listen to the
evidence of this witness and he will be back here in just a minute.

The Court: Oh, I beg your pardon, I did not quite under-
stand you.

DIRECT EXAMINATION BY MR. BURNS:

You are one of the bridge operators—of the Second
Narrows Bridge operators? A. Yes, sir, I am one of the bridge
operators.

Q. How long have you been engaged in that? A. I have
been there since the bridge was opened.
Q. And how long is that? A. Two years.

Q. Were you on duty at the time of the Eurana accident?
A. T was on duty that time.

Q. When was that? A. That was March the 10th, 1927.
Q. Will you just give your evidence as to what occurred?
A. T suppose I am allowed to refer to my report.

Q. What have you got there? A. My report—copy.

Q. Your report—just a minute, witness. Did you make a
report of the occurrence after it happened? A. I always put
my tides down as soon as I go on duty, and then as soon as the
boat blows why I put the time down.

Q. Yes? A, Then give the red signal, and when the
bridge is opened I always give the green.
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Yes, I understand that, but did you make a report as
to this? A. Yes, immediately I got the bridge opened and saw
the accident happened I started to write out my report.

. To whom did you give your report? A. I turned it in
to Mr. Ward—into the office of the manager.

The Court: I did not hear him say—I cannot hear you, what
did you say?

Mr. Burns: Turn around so his lordship can hear.

The Court: Q: What did you say you gave to whom?
A. T turned it in—

Q. Speak up and speak clearly? A. I turned it in to the
office, to my manager, Mr. Ward.

Q. Ward? A. Yes.

Mr. Burns: Q: He is the manager of the company, wit-
ness, is he? A. Yes, sir.

Q. Well, have you got the report that you made? A. I
have got the report here, yes.

r. Griffin: That is not the original.

Mr. Burns: No, but you have seen it.

Mr. Griffin: Oh, yes, but that is not the original. He didn’t
type it then.

Mr. Burns: Oh, no.

Q. Well, have you got the original? A. No, I didn’t—the
report is turned in to the office. We have no access to the office
to take that report around with us.

Mr. Griffin: That is the point.

Mr. Burns: Q: Whereisthat report? A. Why, it would
be on file with the office.

Q. Apart from your report, what is your recollection as
to what happened? A. The actual accident?

Q. Yes. A. Well—

. Just describe the occurrence. A. Do you mean the
time from the boat blew ¢

Q. Yes, just describe the occurrence. A. The boat blew
6:03.

The Court: Q. Now, start at the beginning, start with the
time and the tide and the state of the weather and that sort of
thing? A. March 10th.

. Yes, but that is not the time of the day, that is the time
of the month. You heard what I said? A. Do you want the
time that the boat blew ¢ .

The Court: Do you not know what time of the day is?
A. Well, 6:03.

Why did you not say so? A. Well, the time of the day

was 6:03 that the boat blew.
Q. That is 6:03, go on now, and tell counsel the state of the
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weather, the visibility and that sort of thing? A. The visibility
was good.

Mr Burns: Q. How was the weather? A. The weather
was fine.

The Court: Q. This was in the evening, was it, Mr. Burns?

Mr. Burns: The evening, yes, my lord.

Q. How was the tide? A. The tide was running out.

Q. And what yousay at 6:03 p.m.— A. Yes, the boat blew.

Q. That is, you mean the ‘“‘Eurana’ blew? A. Yes, he gave
me the signals for the bridge.

Q. Where was she at that time, approximately? A. Well,
I would say about a mile to the east of the bridge.

Q. Then what occurred? A. Well, I opened the bridge,
after giving the proper signals, at 6:09 the bridge was open and I
gave the green signal to come ahead.

Q. In the meantime what had he done? A. Well, he was
coming on very slowly. As far as I could see he was making a
fair passage for the span; if anything, he was a little to the south
shore.

Q. What do you mean by a little to the south? A. Well
I would say off—she was a little nearer to the south than ordinary.

The Court: Just let me see that plan. Is that the big blue
print—perhaps I can follow this better. Is that the one you are
talking of, exhibit 2%

Mr. Burns: Pardon me, my lord.

The Court: Are you asking now the state of affairs on ex-
hibit 2, are you following exhibit 2¢

Mr. Burns: Well, I didn’t have particular reference in my
mind to exhibit 2, I don’t just remember—this Harbour Board
plan would possibly—

The Court: Well, which ever you like, Mr. Burns.

Mr. Burns: It would be more convenient, I think, although
I see it is cut off a bit there.

The Court: Yes, I am looking at exhibit 8 now.

Mr. Burns: I think possibly the Harbour Board plan in
conjunction with the chart might—because I see that the Harbour
Board plan is cut off there east of the bridge.

The Court: Well, we go on the chart now. Now, looking at
exhibit 7—the chart.

Mr. Burns: Q. Now, then, when the bridge was opened—
that is, when the span was open—

The Court: Just a moment, Mr. Burns, he might just tell
us as far as he knows the state of the tide.

Mr. Burns: Q. Yes, well, what was the state of the tide?
You say it was running out? A. It was running out—it was
geting near low tide.

Q. From your observations subsequently that day—during
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the time of the collision and so on, how long was it running out
afterwards, until when? A. You mean after the accident?
Yes—well, until when was it running out, when did it

stop running? A. I presume she ran out pretty near half an

hour after the boat hit the bridge.
. Well, did you observe? A. I did. I was watching the
action of the water on the pier, which we always do.

Q. What particular tide was that, was it a long run out or a
short run out? A. Well, I just forget now. It was a fair run
out, I think, as near as I can remember.

Q. Well, we will cover that later. Then by the time the
bridge was opened, at nine minutes past six, as you have said,
how far off was the Eurana—approximately? A. When—do
{)fou mean when I first noticed there was anything wrong with the

oat ¢

Q. No, no, when the bascule span was open and the bridge
completely open? A. Well, she was—I would say perhaps about
half to three-quarters of a mile away.

. And how was she then, I mean,—

Q. And how was she then, I mean,— A. Well, she was
coming very slowly. I could barely see her moving.

Q. Now, you said before that she was a little bit to the south
of the ordinary route of ships? A. Yes, she was a little closer,
I think, to the south shore than usual.

Q. Well, then, what occurred? A. Well, when she was
about—as near as I can recollect about 250 yards off of the bridge
T distinctly heard the command to lower away the anchors, which
I took particular notice they lowered away.

And did you see her anchors and so on—were you observ-
ing the ship? A. I was watching her with a pair of glasses in
the bascule.

What anchors were lowered? A. Both anchors were
lowered, the starboard and port anchors.

The Court: Wait now. Do you say you distinetly heard
the order from the bridge? A. From the bridge, to lower away
the anchors.

Q. Yes, you told Mr. Burns, then what? A. I noticed the
starboard anchor carried away, as near as I could see. The port
anchor held; at least—

Q. Did you say anchor or anchors? You speak in such an
indefinite way it is hard to make out. Try and speak clearly be-
cause it is important. You spoke about anchor first, and now
you are talking about anchors, that is, is it singular or plural now ¢
A. Well, I distinctly heard the command to lower away the an-
chors.

Q. Anchors? A. Both anchors.

Q. Anchors? A. Yes.
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Mr. Burns: Q. Then what did you see after you heard that
command? A. Well, I—

The Court: Pardon me now, he noticed—well, was he on the
other side that he saw—which anchor was it now you saw?
A. The starboard anchor.

Q. The starboard anchor? A. The starboard anchor
held; the port anchor carried away.

Q. You see you have not told us yet. Did you see the
anchors lowered? A. I saw both anchors go down into the
water.

Q. Go down into the water, consecutively—you say the order
was given and you saw the anchors being lowered? A. No, I
heard the order—

Q. I mean you heard the order and you saw both anchors
godown? A. I saw both anchors were lowered.

Q. You saw both anchors were lowered, now just tell us, and
your learned counsel, tell him what happened then.

Mr. Burns: Q. Did you see anything else in connection with
the lowering of the anchors? A. Well, I noticed she sheered
to the north right away.

. _Well, I mean in connection with the anchors? A. No,
except I thought—as near as I could see the port chain or cable
slackened up and jerked off, so I figured the port anchor carried
away:

. But the starboard held? A. The starboard anchor held
turning the boat to the north—sheering off, like.

. And you say the ship was how far from the bridge at
that time—about? A. 250 yards, I should say.

. Then what oceurred after that? A. Well, she plough-
ed into the 300 foot span.

. That is to the north of the bascule? A. To the north
of the bascule.

Q. How far north of the bascule could you say approximate-
ly in feet? A. Well, the bascule is 185 feet, and that goes on
to the pier that reaches on the north side, it gives a 300 foot span,
I would say about 350 feet from the bascule—or 400 feet, I
wouldn’t like to—

The Court: You see you had better get these measurements
exactly.

Mr. Burns: Yes, my lord.

The Witness: I wouldn’t like to put myself down into feet.

The Court: Just repeat that.

Mr. Burns: Q. Just approximately? A. Well, I would
say about 400 feet, I guess, north of the bascule.

The Court: Now, would you get where he was standing?

Mr. Burns: Q. Whereabouts were you standing ¢

The Court: That is important you see—on this plan. A. I
was standing on the east side—
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. Just look at that, witness, now. That is the Harbour
Board plan Exhibit 8. Now, just tell the learned counsel where
you were standing?  A. I was standing on the bascule on the
east side with a pair of glasses.

Mr. Burns: Q. Now, when you say on the bascule, that is
the south end— A. That is the south end—

Q. —of the bascule span? A. Of the bascule span.

Q. You were standing on the bascule, on the east side of
the bascule? A. On the east side.

The Court: Wait until I get this, Mr. Burns—you are so
familiar with this, you see.

Mr. Burns: Yes, my lord.

The Court: Q. I see this bascule span is marked 150 feet
in the clear, and it goes from pier number 3 on the south to pier
number 2 on the north? A. Yes, my lord.

Q. Now, you wish us to understand that you were standing
on pier three, practically? A. Yes.

The Court: Yes, on pier 3.

Mr. Burns: Q. No, on the southern pier? A. On the
southern pier, rather, I should say.

Q. Is that right?

The Court: That would be right, yes, the north is 2. He was
standing on the southern pier 3, which is the opening of the bascule
span, which is 150 feet clear.

Q. That is right, isit? A. Yes.

Mr. Burns: Q. Then you say that the ‘“Eurana’’ went into
the bridge approximately 400 feet or so from where you were
standing, is that it? A. About that, yes. I am not sure of
that measurement, you know.

Q. No, no, approximately. Were you standing on the pier
or—oh, yes, it would be the bottom of the bascule lift itself?
A. Our bascule is up, you know, quite a distance, I was on it—
we never leave the bascule.

Q. Oh, you were right up at the top? A. Right up half
way where her operating table is.

. About half way up? A. Yes.

Q. Well, then, just how did she engage with the bridge?
A. Well, she ploughed into the east roadway, picked 1t up, threw
it to one side, pulled up against one of the I-beams, then began
to clear things off the bridge. pretty well cut it down to the smoke-
stack, the smokestack pulled up almost—

The Court: You must turn around.

Mr. Burns: Q. Yes, speak louder and slower? A. She
ploughed into the east—

The Court: You have a way of mumbling and it is most im-
portant that everyone should hear what you say, as the acoustics
of this room are very bad, and everybody must understand these

questions.
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A. The “Eurana’ ploughed into the east roadway, tearing
up the roadway, and pulled up against one of the I-beams.

Q. Now, I do not understand what roadway— A. Well,
the east roadway of the bridge.

Mr. Burns: Q. Explain to his lordship, the east roadway ¢
A. My lord, this is the roadway on the east side of the bridge.
This is the first thing that the boat would strike, the sidewalk first
and then the roadway.

The Court: Yes, I see it is marked on the plan ‘‘roadway?”’,
yes.

Mr. Burns: Q. Her stem went right under the bridge, did
it? A. The stern went right under—

Q. The stem? A. The bow.

Q. Thebow,yes? A. Yes, went right under the bridge.

Q. Almost up to the smokestack? A. Right up to the
smokestack, pulled up against what I would call a I-beam, one
of the heavy beams underneath the railroad track.

Q. The roadway being broken and being carried away?
A. Carried away and carried away a terrible lot of iron too on
there—it was the big I-beam that stopped her.

. Well, then when was the bascule let down? A. Well,
I didn’t let the bascule down till I heard from Mr. Ward, our
manager, that was about 9:00 p.m.

Q. Notuntil 9:00 pm.? A. Yes.

Q. Then how long did the ‘“Eurana’’ stay under the bridge ¢

A. Well, as near as I can recollect it would be an hour and
a half or two hours.

Q. How was she taken out, or how did she get out? A. Well,
she—then I rang for the wrecking tugs. First I rang my manager,
and I couldn’t get the connection, so in the meantime I rang up the
Salvage Company to have the tugs there, and the tugs got along-
side of her, and I figure that it must been open—

. No, but did you see? A. I didn’t see nothing. I
couldn’t see nothing after that.

Q. Well, don’t give any evidence. A. Well, the tugs went
to her assistance—I could see the tugs going to her assistance.

. You didn’t see her get out from the bridge? A. Yes,
I saw her backing away from the bridge.

How did she do that, or how was that done? A. Well,
the tugs got on her, and I suppose she used her own power too—
small tugs.

Q. How was she after she got into the bridge, how was she
engaged under the bridge. Was she stuck there or not?
A. She was certainly stuck there— stuck fast.

Mr. Griffin: I think you should lead him on this as far as
that is concerned.

Mr. Burns: I just want to get it as properly as I can.
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Q. Then as a matter of fact the tugs pulled her back?
A. Yes.

_ . Now, do you remember any particular time—the latest
time that you observed the tide running out? A. Well, 6:30 as
near as 1 can remember, running out very slowly, but it was run-
ning out.

Q. Well, how was it running out when the ‘‘Eurana’’ was
coming on to the bridge—slowly or not? A. It was running out
slowly—very slow.

Could you gauge the speed of the ‘“Eurana’’ with refer-
ence to the tide, as to whether she was going slowly or fast?
A. The boat herself ¢

. Yes, the boat? A. The boat was going very slowly,
that is all I could say—barely moving.

Q. You couldn’t see, could you—or could you see to what
extent she was southerly—or more south than the ordinary route
taken by boats of her kind? A. No, it looked that way to me,
but—

Q. It looked what way to you? A. That she was a little
to the south more than usual—than the ordinary course of boats.

Q. You made a report to the manager, as I understand?

A. Yes.

Mr. Burns: We have a copy of that report, my lord. The
original is not in court, but will be brought here this afternoon,
if my friend desires to make use of this.

Mr. Griffin: Oh, no.

Mr. Burns: Which I will undertake is a copy. You have
seen this?

Mr. Griffin: Oh, no.

Mr. Burns: All right.

CROSS-EXAMINATION BY MR. GRIFFIN

Witness, just a few questions I want to ask, not a very
great deal. When you spoke of the anchors being lowered, could
you tell me now what you did actually hear? A. Well, I
couldn’t tell you word for word. I heard the command to lower
away the anchors.

Q. Do you say you ever heard the words ‘‘lower away’’¢
A. Well, T wouldn’t like to say that was the exact word, but I
heard that command given.

You are not yourself a navigator, are you? A. No,sir.

. So that you really are not sure what you did actually
hearatall? A. Iheardthe command tolower away the anchors.

). But you don’t know what the command was—the exact
wording of it? A. No. .

. Now, when you spoke of anchors carrying away, I don’t
know exactly what you meant by that. Did you mean that you
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thought they had broken away from their cable when you spoke
of the anchor carrying away, did you mean that it had broken
loose? A. The port anchor had, yes.

Q. You thought it had, I mean? A. Waell, I couldn’t see
down in the water, but there was the line of the cable there.

._No, I mean—all T want is to know what you meant by
that. You thought the port anchor had broken loose from its
chain? A. Most assuredly.

. Now, referring a moment to the starboard anchor, you
thought it had not broken loose from its chain? A. Yes.

. And you thought it had, as you say, caught? A. That
is the way it looked to me.

And did it cateh in the place—that is in the place where
you thought it was in, did it remain, as far as you know? A. No.

Q. What happened toit? A. It dragged along.

Q. But you saw that, didn’t you? A. Well, that is the
idea I would form from the way it came along.

Q. I am speaking now of the starboard anchor, you know,
the one that you say held? A. Yes.

Q. Did that hold steady, or did that move after it went down ¢
A. 1t held steady for a second or two. .

. Then you say it moved on, did you? A. I didn’t see it,
no, I couldn’t see down in the water.

Q. Well, no, I don’t want to press you on that absurdity.
Did you see any movement in the chain that indicated that the
anchor had moved? A. Yes, it slacked up, and the bow came
along, it went to the north.

. What chain slacked up—the starboard one? A. Yes—
it seemed to, a little.

Mr. Smith: All right, thank you.

Mr. Burns: One question, my lord, I would desire to ask,
which I did not cover, subject to my friend’s asking anything
with reference to it.

Q. You said, witness, that the bridge was open at nine min-
utes past six; then subsequently you heard this order, lower away
the anchors. Could you say how long after the bridge was open
you heard that order? A. Oh, I wouldn’t like to say that. I
guess—

Q. Approximately? A. Approximately about—

The Court. Q. Speak out,now? A. Four or five minutes.

Q. Four or five minutes after the bridge was completely
open you heard this order? A. Yes.

(Witness aside).
Mr. Burns. Captain Jones.

HARRY ROBSON JONES, a witness called on behalf of the
Plaintiff, being first duly sworn, testified as follows:
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DIRECT EXAMINATION BY MR. BURNS:

Q. Captain, you are an extra master mariner? A. Yes,sir.

Q. For how long? A. My extra master certificate is dated
at London, January ’85, issued by the British Board of Trade—
April ’85.

Q. Then would you give the court the data with reference
to your qualifications as a mariner—navigator? A. Yes, what
particularly interests you is my experience in piloting matters?

Q. Yes? A. I was over a quarter of a century Vancouver
pilot.

Q. Elsewhere—will you just give running data? A. Yes, I
have had a good deal of experience of piloting before I came here.
I commanded and piloted my own steamer on the Hoogly River,
Calcutta, and was Government pilot at Colombo in Ceylon. So
that for a deep water man, before I came here I had rather unusual
pilotage experience in narrow waters.

Q. Well, what was the nature of the piloting done by you
here—while you were here? A. Piloting everything that came
along from the year 1891 to 1917—the early Empresses, and I was
the first one to go out and attend the ‘‘Abyssinia’’—the ‘‘ Abys-
sinia,” ‘‘Bertha’’ and ‘‘Cappadocia’ came here early, and the
early Empresses. 1 was the first one to go off—rather curious,
the outer wharf was not considered safe or big enough for the
¢ Abyssinia,”’ they pulled in there with me afterwards.

. While you were engaged in piloting, were you regularly
engaged, that is to say—A. Oh, yes, steady at it day and night,
Sunday and holidays, over a quarter of a century.

. Now, are you familiar with the conditions surrounding
the Second Narrows water, Captain? A. Oh, yes. The bridge
was built after I stopped piloting in 1917. I am very familiar
with the Second Narrows from the early days—almost I might say
from ’86 - "87.

. Navigating those waters? A. Oh, yes, yes. Before—
this would be rather interesting to your lordship—before piloting
—starting in ’91, I had been up on the west coast with my boat in
’88, and everyone gradually came up here that way so that I had
very early experience—early for this new country—I had much
experience.

. Have you investigated the Second Narrows bridge with
reference to the navigation of it and so on? A. I have very
closely, since, as my attention has been drawn to this case, and
have carefully watched from the bridge the action of the tides
there so as to be able to compare the action of the tide on the 10th
of March, when this accident happened.

Q. Assuming the accident to have happened approximately
at ten minutes past six on the 10th of March? A. Yes.
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Q. What was the condition of tide there? A. The tide on
that day was practically an eight hour ebb.

Mr. Griffin: Is my friend asking the witness to give us facts
from the tide book, for that is all he could give, and that would be
a matter of record.

N Mr. Burns: Well, I was going to suggest when we came to
that—

The Court: I assume he is basing that statement on the tide
book.

The Witness: Oh, certainly, your lordship.

Mr. Burns: Yes, it is merely the ground work for the further
questions I desire to ask the witness.

Q. And at what stage was it, so far as—

Mr. Griffin: Well, now, I submit my friend—your lordship,
I think will agree—that will be a matter of record, what stage the
tide would be at, as per the tide book, and the witness was not
there personally. ‘

The Court: No, I understand that is what he said to me, that
he was basing these statements—these preparatory statements up-
on an examination of the tide book as applicable to the Narrows
Bridge.

Mr. Griffin: Yes, well my objection is to him stating that at
all. They are a matter of record, and we can refer to them. My
friend can’t put that in as a part of the evidence.

The Court: I don’t think you caught his question, maybe.
I asked him that, I said ‘“You admit you are basing it on the tide
book;’’ he said ‘“Oh, yes.”’

Mr. Griffin: Well, that ought to end it.

The Witness: The remarkable thing about that tide on the
10th of March, 1927, with the exception of six tides in the 31 days
of that month, it was the longest run out. We judge the force of
a tide by the amount of the drop of the tide. That tide dropped
8.7 feet, and there is only six similar tides in that month—

The Court: Q. How many feet did you say? A. 8.7.

Q. A little closer, if you please? A. Yes.

Q. You said it was what, just— A. 8.7 feet.

Q. 87, yes? A. Yes, your lordship.

Q. And an 8 hours run out, you said? A. Yes.

Q. Yes? A. And the tide reaches generally its maximum
force somewhere between two thirds to three fourths of that tide—
ebb and flood, therefore on the last half hour of a considerable
tide of that description the maximum force on that day, according
to the records on the bridge would be about nine and a quarter—
about five and a quarter miles, which reduced to knots would be
about four and a half knots. Then that would reach its maximum
about two thirds or three fourths—about two hours and a half be-
fore low water. Then the last half hour is—which is the one that
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interests you here in the collision of the *‘Eurana’’ with the pier—
1t would probably be running about one and three quarter knots—
from 14 to 2 knots, which is considerable, when you have to consid-
er thedspeed of your vessel, either through the water or over the
ground.

Mr. Burns: Now, have you heard all the evidence of Mr.
Tennant, the last witness, with reference to the accident? A. Yes,
and I don’t think it was very clearly understood what a splendid
position the bascule bridge is for observing what is taking place.
From the bridge you mount up a series of steps to the platform
where this tremendous weight—this bascule is worked. There is
a little bridge where the engineer walks each side, and can see all
over, you have got a regular bird’s-eye view of everything. The
bridge, of course, is considerably high above the water, and then
you mount up 20 or 30 feet into this splendid platform where the
engineer works the bascule, and you get a remarkable view from
there of everything taking place, so that they have a most excellent
opportunity of seeing what is taking place.

Mr. Griffin: You don’t want me to interrupt—it doesn’t
seem to be applicable, but I don’t want to interrupt your witness.

Mr. Burns: Q. What do you say as to the ‘‘Eurana’’ pass-
ing through that bridge under these circumstances, or in this
condition, with safety if properly navigated? A. Well, she had
a following tide, and a following tide is not so safe as slack water,
or a little tide against you, because with the following tide neces-
sarily in approaching an opening like the bridge the pilot or navi-
gator looks upon it very much the same as approaching a wharf,
and you approach it cautiously, of course. If you have a follow-
ing tide in addition to the speed of your vessel, you have to put
on the speed of your vessel—suppose you are going five knots, if
there is a two knot tide, there is six knots—then you are going
seven knots over the ground. But if you have that two knots
against you you take two from five and you are only going three
over the ground. You see the difference, your lordship. It is a
very important point.

Q. Well, then, in that connection, on the matter of coming
down to negotiate the navigation of that bridge on a following
tide, that is in a different position than if it is slack water or a
little tide against? A. It would not be so safe with a following
tide as at slack water, or with a tide a little against you.

. Why? A. Because the speed is increased when you
have it with you, you have—we will say you are approaching very
cautiously four or five knots to keep good steerage way on your
vessel, that is with your steamer if you have a tide with you, that
is increased—that increases the steering capacity of the ship. It
is increased another two knots so instead of going four or five
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you are going six or seven. Whereas if it is slack water, of course
you would not be affected that way.

Mr. Burns: I desired, my lord, before I called this witness,
to put two interrogatories in their answers on the size of the ship.
I should have done that. I would like to ask the privilege of doing
that now, because I desire to ask a question of this witness on
them. They are questions four or five of the interrogatories de-
livered on behalf of the Plaintiff to be answered by the Defendant.

The Court: Now, you are drawing his attention to interroga-
tories 4 and 5¢

Mr. Burns: 4 and 5, yes.

The Court: Yes, I understand.

Mr. Burns: 4 is the length.

The Court: One minute, if you please—4 and 5, yes.

Mr. Burns: 4 is: ‘““Give the length, beam, draft, light and
loaded tonnage and horsepower of the ‘Eurana’. That is a de-
scription of the ‘Eurana’ and the other is 5: ‘“Was the ‘Eurana’
loaded with cargo at the time of the collision, if so,to what extent 2’

The Court: Now, you had better give the witness these, of
course, then follow on with the other.

Mr. Burns: Yes.

The Court: 4 and 5, yes.

Mr. Burns: The answers are: ‘‘Steamship ‘Eurana’ length
399.7 feet, beam 56.21 feet, draft light 10.6 inches.

The Court: Yes, laden?

Mr. Burns: ‘‘Fully loaded 26.7 inches (Summer) ; tonnage,
3516 net register; gross, approximately 5,688; horsepower of
engines 2500; deadweight tonnage 9600.”

The Court: Wait, now, 9600, yes.

Mr. Burns: General Electric turbine, the engine. The an-
swer to 5, which gives her load at the time when she was passing,
attempted to pass the bridge, she was laden with 4,200,000 feet of
lumber approximately.

The Court: She was laden with what?

Mr. Burns: 4,200,000 feet of lumber.

The Court: Yes.

Mr. Burrs: Approximately 6,300 tons. She would be about
three quarters laden.

The Witness: Sir?

Q. She would be about three quarters laden, would she?
A. 6000 tons—oh, I should think she was pretty well loaded with
that load, a vessel of that size, 3000 register.

Q. 3500 register? A. Yes.

. 56gross? A. Fairly well loaded I should think; I don’t
know. It doesn’t mention the draft she was at the time, 26 is the
maximum draft—26 feet.

Q. Yes, fully loaded 26.77 A. Yes.
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Q. Now, you have said that if properly navigated in these

Brirish Combia conditions she could safely pass the bridge? A. The bridge—
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ment at the proper stages of tide.

Q. Then what do you mean by that, Captain? A. If you
don’t begin at the proper stage of tide, of course there is necessar-
ily a little risk attached to it with a large vessel, of course.

What is the opening of the span? A. About—from all

I can guess about 175 clear through there. It is very similar to
the opening between Johnson’s docks and the wharf where I have
seen two large steamers lay, one at one wharf and one at the other,
that is why I used that simile about the bridge opening very much
the same as you would a dock. Then when you get her pointed all
right, of course coming down from the east with such a ship as the
“Eurana’’, one would go cautiously up to the bridge and then use
the engines to stop her way a little and point her straight, because
right handed propeller engines when going astern has the same
effect as the port helm, it twists the vessel, and it is an ideal posi-
tion coming down from the eastward with a single screw vessel,
much better than coming from the westward, because in going
down you are able, using your right handed propeller, it helps you
to straighten up the vessel and then you go straight through.
. She is a single screw, is she? A. That is a single serew
boat, yes.

. Well, having in view the evidence of the witness Tennant,
the bridge operator—A. Yes¢?

. —would you say that she was properly navigated?
A. Well, I gathered from the report there is—

Mr. Griffin: Wait before you answer that. May I have that
question read. I did not catch what my friend said, and I want
to hear it.

(Question read as follows: ‘‘Well, having in view the evi-
dence of the witness Tennant, the bridge operator, would you say
that she was properly navigated’’?)

Mr. Griffin: I submit that is a matter for your lordship, not
a matter for a witness to say, whether the vessel was properly
navigated.

Mr. Burns: Well, possibly I might put it this way.

Q. Can you point to any particular in which it was not
properly navigated? A. Yes, I noticed that—

Mr. Griffin: Wait—

Mr, Burns: Well, that is a matter of navigation.

Mr. Griffin: Wait now, witness, please. That, I submit again,
my lord, is not a proper question. The witness was not there, it
is not a permissible statement for him to take the evidence of the
witness Tennant and comment upon that and then offer your
lordship a statement that she was improperly navigated. That is
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for your lordship to decide on the evidence of Mr. Tennant that
you heard.

The Court: The only point of it, you see, Mr. Griffin, what
18 proper in the due and safe course of navigation.

Mr. Griffin: VYes.

The Court: Well, surely the court should not be denied the
assistance of skilful navigators of experience—presumably so,
of course until such is displaced—as to whether or no there was
anything that was deficient in the navigation at that moment.
You see where Assessors sit in Admiralty Courts (there are no
assessors today) that evidence is not allowed—a question of that
kind is not allowed to be asked because the Court, of course, is
self-informed ; but when I am without that assistance, as in this
case, surely it would not be right to refuse to have anything indi-
cated, which would of course apply to witnesses on both sides.

Mr. Griffin: Well, my submission was a narrow one, it was
only meant that the witness could undoubtedly give evidence as
to her manner of going through the bridge, then if your lordship
should consider that that was an incorrect approach in the nawi-
gation of the ‘‘Eurana’ your lordship would draw the inference,
but I don’t think he is entitled to put himself in the position of the
court and having heard the evidence of the other witness, offer
evidence, as you might say, summarizing it into a finding. I am
quite content that he should give his opinion as to how it should
be navigated.

The Court: Oh, no, you are right, of course, in this, Mr.
Griffin, but for the moment T only want the witness to explain, for
the information of the court. I did not understand Mr. Burns
is intending to do that, but his object is to show, for the guidance
of the court, that there was something that was deficient from the
ordinary course of proper navigation.

Mr. Burns: Yes, my lord, in fact the question will bear that
out—

The Court: Viewing the question in that way, I think it is
not objectionable. You understand, witness, of course.

Mr. Burns: I might put the question in this way: Would
you point out, witness, the defects that are apparent from a navi-
gating point of view that occurred ?

Mr. Griffin: T would not object to that if he had seen it, but
he did not. Now you are asking him to draw from the evidence
of one eye-witness and comment on that and say if the vessel was
run that way then she was improperly navigated. That, T submit,
is for your lordship.

The Court: Well, I think this matter has been before me—
this very point has been before me very often in regard to this
very thing, with regard to the Westminster Bridge not long ago
and also with regard to the other bridges, and I have always ruled
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in that way, that it is quite open to presumably competent and
skilful navigators to indicate to the court anything that they think
that has occurred that they would in their opinion say was absence
of taking proper precautions. Now, in that way, then, witness,
you will understand your evidence is being accepted. I do not
think Mr. Burns intends anything more than that.

Mr. Burns: It was proffered only on that basis and nothing
else, my lord.

The Court: Yes.

The Witness: The question is—

Mr. Burns: Q. In what respects, in your opinion, in view
of the evidence you have heard, if any, was the ‘‘Eurana’ im-
properly navigated in passing the bridge—attempting to pass?

A. There is one very essential fact that the engineer men-
tioned, and the two days I spent on the bridge examining the tidal
conditions and general working of the bridge quite recently, I
found out that what the engineer said was endorsed by others—

The Court: Wait now, do not get into that, you know—not
what the engineer told you.

Mr. Burns: Q. No, it is your own observation.

The Court: Other than what you have heard here, not what
others have said. Just apply your own judgment.

A. For a vessel of this—

The Court: Q. Apply your own judgment to your own
observation in answering the counsel’s questions, your own obser-
vation plus what Tennant has stated in the box, just before you
came in? A. East of the bridge is a point that makes out a little
—there is a real narrow part of the Narrows.

Mr. Burns: Q. How far east is that? A. About—oh,
somewhere about 1500 feet or so; and from that point—

The Court: Now, you see, Mr. Burns, that is rather im-
portant, if you look at Exhibit 8, and point out what point he
means.

Mr. Burns: Q. North or south shore, Captain? A. Onthe
south shore.

Is that near Berry Point? A. No, no, Berry Point is a
mile farther eastward.

The Court: Q. Is that Harbour Plan big enough for your
purpose, witness, or do you wish the Admiralty chart? A. I
think it shows a little more clearly on the chart, your lordship.

Q. You are looking now at Exhibit 7, and you refer to a
point on Exhibit 7 on the south shore? A. This is the point I
refer to—

. Just one moment, now, this is not plan 7 you are looking
at—Exhibit 7, but Exhibit 8, is it?

Mr. Burns: 8, my lord.
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The Court: Let me see that, Mr. Burns. Is that the same
as this?

Mr. Burns: No, it is not, my lord.
L The Court: There is another exhibit you want to put in,
then.

The Witness: That is a larger scale.

Mr. Burns: This is a larger scale.

The Witness: Yes, this is—

Mr. Burns: We will put that in.

The Witness: I can mark on this to show the point more
clearly.

The Court: That is another exhibit then. Exhibit 9 is a
small scale harbour plan, is it ¢

Mr. Burns: Yes, it is the Harbour Board plan.

(PLAN MARKED EXHIBIT NO. 9)

The Witness: Vancouver Harbour, between First and Sec-
ond Narrows.

The Court: August 1922,

. Now you are looking at Exhibit 9 and not 7, witness, and
you say what—that there is a point on the south shore on the east
of the bridge? A. Yes, I have marked it there, yes, my lord.

Q. Yes, will you mark that point with the letter ‘“A’’ in red
pencil. Mark that point letter ““A” in red pencil? A. (Indi-
cating).

Q. Now, just let me see that. That is just at the foot of
Ingleton Avenue? A. The peculiarity about that point is—the
land does not fall away from it very much, but it is a very danger-
ous and important factor.

Mr. Burns: Q. What are your remarks with reference to
that, Captain? A. It is about 15 or 16 or 1700 feet east of the
bridge. Now, on the ebb tide there is shoal land there, and there
is a glide around that point, there is no mention on the chart, but
I have indicated where it is, but it is about the narrowest part of
the Narrows, a glide runs round there. Now, from the eastermost
point of the bridge there is quite a bit of shoal on the four or five
fathom line, there is quite a little distance off that. In coming
down—in taking the Narrows in the ordinary way, before the
bridge was there, we had to guard against that. Now, coming
down to the bridge if a steamer happens to be farther south of
mid stream and comes near that four or five fathom line she is
going to—well, what term shall T use—she is going to ricochet off.

Q. Will you explain that? A. Well, there is dead water
there—can be seen very clearly at any time. The tide may not
amount to considerable force mid stream, but this point being to
leeward so that on the ebb tide there is dead water—slack water
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forms there, and if you happen to strike that with the vessel it
will upset your steering very badly, and you cushion off at once.
In the case of a steamer coming down there—coming down from
Barnet if she is down in the stream—if she goes too far down on
the south shore and strikes that point there she is going to come
round quick—she is going to cushion—ricochet off. It is all like
running waters, 1f you approach the point with small or large
craft there 1s a cushion of water formed and you are going to be
cushioned off. All river men know that very well, even big or
small boats or ships, it applies, the same thing. And that is what
you want, the simile of—

Q. Yes, I want you to proceed, Captain ¢

A. Yes. Well, that is what I imagine from the evidence 1
gathered and from the report of the Eurana, that she was farther
down on the south side, instead of being in the fair stream she was
well to the southward of the centre of the stream and she cush-
ioned off there, and there was a flood tide coming in, and she cer-
tainly could not possibly be half an hour before that beginning of
ebb, because from my experience of the tide tables in these waters
they are exceedingly accurate—very accurate indeed. Speaking
of the tide table, that is an interesting question—it will interest
your lordship. Up to about twenty years ago we navigators of
B. C. waters used to use particular terms in tide tables—

The Court: Perhaps you do not need to bother to go into
this.

Mr. Burns: No, that is not in this case.

The Witness: 1 wanted just to show you the reading of
these tables.

The Court: That is sufficient, we are told from your exper-
ience that they are very accurate.

The Witness: Exceedingly; all nautical men will endorse
that.

The Court: That will be sufficient. :

The Witness: I mean narrow waters like the Second Nar-
rows or First Narrows anywhere, for the flood tide to come in
half an hour before the run out like that would be—it wouldn’t
be. So that I maintain—I fancy cushioning off that shoal, off
the four or five fathom line, those in charge of the boat imagined
it was the flood tide coming in and turned them round, and it was
not. It is impossible to be that tide.

Now, are there any other points that you would call atten-
tion to? A. Well, I don’t see why, if your anchors were let go,
promptly dropping the port anchor would reinforce the starboard
helm and bring her right straight up from the bridge—might or
might not; instead of which they dropped both to stop her way,
and then the ebb tide following after would bring her stern round,
put her in a very awkward position—instead of starboarding and
so bring her more to starboard.
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Q. More to starboard? A. Yes.

Mr. Griffin: What is my friend aiming at here ¢

Mr. Burns: I am just simply following down that question.

Mr. Griffin: What question?

Mr. Burns: The question that the witness has been referring
to and which we were discussing.

The Court: What is your objection, Mr. Griffin¢

Mr. Griffin: I do not see that this leads to anything. There
1s no suggestion of wrongdoing in any of these matters, I can’t
find anything to address it to, you see, I have nothing to address
it to.

The Court: Well, if there is no harm being done, Mr. Grif-
fin ?

Mr. Griffin: No, no harm.

The Court: There is no objection to Mr. Burns proceeding
because of course it is his case and I do not like to interrupt if he
is basing it on something.

Mr. Burns: Q. There were certain statements made by the
witness Tennant, and these statements have been made use of by
this witness in connection with his answer to that question.

The Witness: It is a question of seamanship and nautical
manouvering T am trying to explain.

. Now, would you explain, Captain, how you would navi-
gate that bridge under those conditions? A. Under the condi-
tions that the ‘‘Eurana’’ was in ¢

. Yes? A. Well, in the first place I shouldn’t have been
there at that time, I should have been very decidedly later, not
half an hour before the tide turned. If I happened to be there
I should wait a bit, unless things were very favourable; but you
see with a following tide you are taking—it is not so safe as with
slack water, it stands to reason.

The Court: Q. Now, I do not quite understand. What is
it you say witness? You said to the counsel in the first place that
if you were navigating through that bridge you would not be there
at that time? A. No.

Q. Then you went on to say that if you got there, what?

A. Supposing T happened to be there under—some way or
other there, I should wait a bit for the tide to turn—to slacken up.

. Yes? A. BeforeI got too close, the other side of Berry
Point, I would have left Barnet—I would have left Barnet later.
The time that steamer left Barnet, it was within the last hour of
the ebb—one hour, so of course she was down there in about
twenty minutes before she gave the signal—pretty close.

Mr. Burns: Q. Then assuming that you were where she
was when she gave the signal how would you navigate the open-
ing of the bridge? A. Unless I had a very small handy ship, I
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should not be as far as that, I should wait the other side of Berry
Point until the tide slacked a bit.

The Court: Q. You should wait the other side of a point?
A. No, Berry Point.

. Bay Boint? A. Berry Point, is it not?

Q. Well, I donot knowthat. A. The admiralty chart there.

Mr. Burns: Q. Indicate Berry Point to his lordship, would
you, Captain, please ?

The Court: Berry Point you call it, do you? I am not fam-
iliar with the names.

Mr. Burns: That is some distance from the bridge east.

The Court: It is a big point to the eastward, yes, I see that.

The Witness: Berry Point may be considered the eastern
end of the Second Narrows.

. Oh, yes, I see that now. A. And the tide must be set
strong—the ebb tide there. It gets the whole force of the ebb
from the North Arm to Port Moody, you see.

The Court: Yes.

The Witness: The point I wanted to emphasize about the
questions I have been asked is this, that the proper time to take
that opening is at slack water, or near slack water; and if you
can get a little tide against you, so much the better. That is the
proper time to take this bridge—any expert nautical man that is
used to there will endorse that.

Mr. Burns: All right. )

The Court: I shall not trouble you now, Mr. Griffin. A
quarter after two, Mr. Registrar.

(1 P.M. COURT ADJOURNED UNTIL 2:15 P.M.)

(2:15 P.M. COURT RESUMED PURSUANT TO
ADJOURNMENT)

HARRY ROBSON JONES, resumed the stand.

CROSS-EXAMINATION BY MR. GRIFFIN:

Q. Witness, I don’t know that I got correctly what was the
last occasion on which you took a vessel through the Second Nar-
rows? A. Oh, probably the early part of ’17.

Q. 19177 A. Yes.

The Court: I beg your pardon, Mr. Griffin, I did not quite
catch that.

Mr. Griffin: The last occasion upon which this witness took
a vessel through the Second Narrows was in the year 1917.

The Court: One minute, if you please.

Mr. Griffin: Q. And that vessel was what?

A. Oh, I have taken so many through between ’91 and 17,
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that I really forget the names of the vessels—probably took an oil

tanker up to Ioco.

A % So far as you remember it was an oil tanker, was it?
. Yes,

Q. And that is the last one. Then since the bridge, clearly,
was built you have taken nothing up? A. No.

The Court: I understood you to say, Mr. Griffin, that since
’91 he didn’t take a vessel.

Mr. Griffin: Since 1917.

The Court: 1917, thank you.

Mr. Griffin: Never took a vessel up.

The Witness: 91 to ’17.

The Court: Q. 91 to 17, yes.

Mr. Griffin: 1891 to 1917.

The Court: Yes.

Mr. Griffin: Q. Now, you spoke of having made investiga-
tions of conditions at the Second Narrows. When were those in-
vestigations made? A. I spent Sunday, where there was a very
slack tide over the—

Q. Just give the dates? A. Last Sunday.

. Any other day? A. I think the previous day was the
Friday before—last Sunday and last Friday.

Q. So what you have given here today so far is based upon
your own observations, is based upon those of two days, last Fri-
day and last Sunday? A. Actually on the bridge watching the
states of the tide and learning things in general—a great deal.

. Then as far as your estimate is based upon what you
learned from others— A. In the time I was there I had to be
careful of certain places and so on and so on.

. Now, I have just a short point there, that your investiga-
tions that you have made you would see with your own eyes in
those two days, and the rest consists of information from other
people? A. Yes.

. And those other people were Tennant, I suppose, the
bridge tender, who gave evidence— A. Yes.

Q. —and Mr. Ward, the manager of the bridge company ?
A. Yes.

And who else? A. No one else.

. So that really it comes down to this, that when you speak
of having gathered—the evidence that you have gathered, and
from reports, you mean reports and information you had gathered
from the bridge tender and the manager of the plaintiff company ¢
A. Yes, You will understand—

Q. Please answer that question. Is that true—correct?
A. Such evidence I got was from the servants of the bridge.

Q. Well, but T want to know if there were any others. You
have given me two names? A. No.
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Q. Give me the names? A. But they were all pertaining
to this—

Q. Then you did converse with several people?

A. What?

Q. You did converse with several people? A. Oh, yes.

Q. Then give their names, if any, of them? A. Major
Ward, and one of the three engineers that tends the lift at the
gate—name of Watson, and a Mr. Holland. Those are the only
ones I recollect.

. All right? A. There were several others.

Q. All right, Watson, Holland and Tennant and others that
you don’t remember. A. Yes.

Q. Isee. A. I don’t recollect their names.

Q. That is all then. And your evidence as to tides, as you
said, was based upon the book and your two days’ observation?
A. As affecting the bridge.

Q. Yes? A. But as affecting the Narrows generally I had
a very long experience.

. Yes. Now, just verify for me that time—quoting from
the report of the engineers who made the investigations of the
bridge in 1924 they say, ‘‘Range of tide varies from 2 feet to 13.”
Do vou verify that? Is that correct? A. There is a diagram
made up by the engineers there showing the force of the tide, I
have seen that, I think it is—we have it in our possession.

Well, if you wouldn’t mind answering my question. Is
that statement then of the variation in tides in the Second Nar-
rows from 2 feet to 13 feet of a rise and fall—have you any diffi-
culty with that question? A. T don’t think there is any—in that
diagram no such force as 13 feet mentioned.

No fall of 13 feet? A. No force.

. Fall? A. Oh, fall

Q. That is it, rise and fall? A. Oh, well, the tide—

Q. From a maximum of 13 feet to a minimum of about 2
feet? A. Something like that. The tide tables show that.

. Then you don’t know that? A. My reference to the
tide table, yes.

Q. From memory you don’t know? A. Well, what partic-
ular occasion are you speaking of ¢

Q. I am taking during the whole course of the year, the
variation in tide level or tide rise in the Second Narrows is from

" g minimum of about two feet to a maximum of 13 feet? A. Some-

thing like that.

Q. Then you do agree with me? A. T think it is—I think
you might say fourteen would be more correct, but I won’t be
quite sure. A reference to the table will show it to you.
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Q. My friend says that the word I should perhaps use is
range of tides. Does that help you—the amount that the tide
rises in one tide as compared to another? A. Yes.

. And you understood me? A. When you want to get
at that you look at your tide table.

Q. I see. Now the commissioners in that same report say
the conditions—Ilisten to this:

“‘The conditions of rise and fall vary from the case where
two tides of almost equal magnitude occur in twenty-four
hours to that where the difference is most pronounced.”

Is that correct? A. I don’t quite follow that.

Q. If you like I will read it to you again, Captain. I am
quoting from this same report, conditions—

A. What report is that?

Q. Itisareport of the engineers who made the investigation
into the bridge at the Public Inquiry in November, 1924. You
have heard of that? A. T have, yes, but I don’t know what—I
can’t eriticize an engineer’s report.

I am not asking you to, I am asking you if it is correct
in the Second Narrows that,

““Conditions of rise and fall vary from the case where
two tides of almost equal magnitude occur in twenty-four
hours to that where the difference is most pronounced’’—

meaning between two tides in twenty-four hours. Is that a cor-
rect statement? A. The tide tables are remarkably correct.

. Oh, please answer my question. Is that a correct state-
ment of the facts in the Second Narrows? A. Whether there
is any variation in tides?

No, no, that conditions are such that sometimes—have I
got to translate it as I should read it—that in some cases there
will be in twenty-four hours two tides of almost equal magnitude ¢
A, Yes.

. Whereas in other twenty-four hours there may be two
tides so different that the difference between them is most pro-
nounced? A. Exactly.

Q. Very well, then, you agree withme? A. There are many
of these tides in a year, yes.

Q. That is what I asked. I take it then that the average
range of tide would be about 74 feet? A. You mean through the
whole year?

Q. Yes? A. I mustsay I have never calculated that.

. Oh, but if the maximum is 14 that would be about right,
wouldn’t it? A. I daresay. I can’t say.

Well, wouldn’t you, as a mere matter of expert obvious-
ness agree that that is correct so that I can base further questions
on it? A. I think probably the motion would be somewhere
about that, but I don’t know.
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Q. Well, above the average as the difference is between 8.7
and 7.5,1is it not? A. No, that is presuming 7 is the average. I
am not sure, I don’t know whether it is or not.

Q. I see. A. I should say to get that average you would
have to go through the 365 days in the tide tables and it would be
a long operation.

Q. Yes, but that was— A. To strike the average.

Q. If you say that fourteen—that the range is from 2 to 14,
then you would get the range by adding the two together, wouldn’t
you, and dividing by two—the average range? A. Yes, it seems
reasonable.

Q. Well, that makes an average of 8 then, doesn’tit? A. I
don’t know.

Q. What? A. To get at the average of the tides you would
have your work cut out. You would have to add up the whole 365
days to get the average. You are asking me a question what is
the average, I am sure I never went through that arithmetical
calculation.

Q. But if the average range is got at by adding the minimum
and maximum together and dividing by two, then 8 is the result,
is it not? A. Yes, but there are so many tides, for example,
these minus tides, as well as plus tides, which is important—I
can’t tell you what is the average tide. I doubt if any man who
is using the tide tables generally—he couldn’t tell you offhand
what the average mean is.

. All right, T will leave that, witness, and get on to other
things? A. But 8.7 is a large average for it, that is very certain
—a strong tide.

Q. Well, we will leave that. I am reading from the tide
table of 1927, I begin on page 30—

The Court: You had better put that in—exhibit 10? What
year?

Mr. Griffin: 1927, my lord. The one which was in force then.

The Court: 1927.

Mr. Griffin: Yes.

(DOCUMENT MARKED EXHIBIT NO. 10)

. Where it is stated as follows: ‘‘In making use of the
tables it is important to have the time correctly. This is especi-
ally necessary in the case of slack water which may last only for
a few minutes.’”’ Is that statement, that the slack water may last
only for a few minutes correct? A. Everything is correct in
that table, yes.

Q. No, but I mean is it correct as to the Second Narrows?
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A. Certainly. The Second Narrows and any other narrows be-
sides them.

Q. Oh, yes, but I am only concerned with one for the mom-
ent. I read from page 67—

The Court: 57 or 67%

Mr. Griffin: 67, my lord.

Q. The statement is there contained:

““The duration of slack water is quite short in a number of
narrows here given, of which the Second Narrows is one, except in
the Sansome Narrows where the strength is less. Is it correct
that in the Second Narrows as it says the duration of slack water
is quite short? A. That question depends upon the tide. There
are some tides may last the whole day where the difference be-
tween high and low water is very small, those are called slack
tides; and there are medium slack, you see; but on the tides of
any importance, the large tides the periods of slack is very short.

Q. Now, I am reading from this book whose accuracy you
strongly press, and I don’t find these qualifications there. Do you
dispute the accuracy of the statement in the manner in which it
is given in the tide table? A. I don’t dispute anything that is
in the tide table. The tide table is absolutely correct. I have
seen many tide tables round the world, but none more correct than
those.

I then read from page 72 as follows:

¢Slack water is thus the time at which the horizontal
motion is reversed, just as high water and low water are the
times at which the vertical motion is reversed ; it must not be
supposed that these coincide in time, however, as practically
speaking they never do. There are some conditions indeed
which make slack water occur near half tide or midway in
time between high water and low water.”” Do you eoncur in

that statement? A. Let me read that.
Q. The last paragraph. (Handing book to witness).
A. Where is it—the last paragraph?

Q. The last paragraph there. (Indicating to witness). Do
you understand what vertical motion means? A. I don’t under-
stand that. .

Q. T just want to know if you concur in that paragraph. If
you don’t understand it then probably you will not be able to
agree with it? A. I am trying to understand it. Yes, yes, I
understand it. That is all right.

Q. Then do you concur in it? A. Yes.

Do those conditions prevail in the Second Narrows? A.
Oh, yes, yes, all over the harbour—the First Narrows as well and
all the other narrows. . .

Now, I take it that you as a navigator will agree that
the happening of an accident does not prove in itself careless navi-

gation, does it? A. Not necessarily.
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Q. Now, take, for example, to be frank about it, this bridge
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about 3,000 ships pass through there and only two major accidents.
The one that you are interested in is one.

Q. Iknow, there will be evidence showing 60 or 70 accidents ?
A. There may be small ones.

Suppose therefore—if you will take that from me for
the moment—if such be the case, is it not correct that the mere
happening of an accident does not of itself prove bad navigation.
Does it? A. Well, there is no accident where if you had done
something else it would not have occurred.

. Please be frank, witness. You came here to be an expert,
didn’t you? A. Yes.

Q. And you have been anavigator? A. I beg your pardon?

Q. And you have been a navigator? A. Yes, all my life.

Q. And you have had accidents? A. Well—

. Just answer that yes or no: Have you or haven’t you?
A. Tor thirty-seven years no, and then I had a nervous break-
down and I had two or three slight ones, yes.

Yes, then, I am only putting it to you to see if you will
be fair to other navigators except yourself that the happening of
an accident does not prove bad navigation, does it? A. It is
difficult to say; I should want to know the conditions before I
could answer that question.

Q. No, I ask you that, you have nothing before you but the
fact that a navigator had an accident. That does not prove he
was careless, does it? A. Well, in case—there are so many acci-
dents in cases of collision, one is wrong where the other is right.

. There might be neither of them in the wrong, might they
not? A. Hardly.

Q. Butit can happen? A. Possibly.

Q. Did you conceive that you were at fault in your acei-
dents? A. As a rule an accident is caused by an error of judg-
ment.

Q. An error of judgment, but that is not negligence, is it ?
A. No.

Q. Well, that is what I mean—that is what I asked you.
Then you do agree with me that the happening of a marine acci-
dent does not prove negligence, does it? A. That again depends
—a man may be inefficient, and may be sick and might be drunk.

Q. Yes, all of those might occur, and some may show negli-
gence and some may not, isn’t that right? A. Yes.

Q. Then I take it the major proposition I put to you is clear,
that you agree that the mere happening of a marine casualty does
not prove anybody was negligent? A. In most cases I think,
yes; maybe a few cases where it does not.
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Q. Well, you answer the question I put to you, don’t fence
with me, answer it yes or no. It does not necessarily prove it,
does it? A. Accidents generally are caused by some error of
judgment unquestionably.

Q. And sometimes they are not? A. Very rarely.

. And you know there are cases of errors of judgment
which are not negligence, isn’t that true? A. I suppose.

. Now, as a matter of fact, you yourself had several acci-
dents, hadn’t you? A. For thirty-seven years I never touched
bottom, never had an accident.

Q. All right, I will read them to you? A. In the last years
of piloting I had a few slight accidents, yes—none of them major
ones. I had a nervous breakdown.

Q. You had an accident with a ship called the ‘“Barrister ?”’
A. Yes, in the pass—the other side of the pass.

Q. Active Pass? A. And if T hadn’t been very careful
with her she would have been a total loss, instead of which you
went down to Seattle. It was in the early days when—and in six
days she had loaded her full cargo for the United Kingdom.

. You had an accident between Evans, Coleman & Evans
and the Johnson Wharf and broke a ship’s propellor, didn’t you?
A. I don’t recollect that.

Q. Do youdenyit? A. I don’t recollect it.

Q. Will you deny it? A. I simply say I don’t recollect.
For twenty-five and a half years I was piloting; I may have had
some slight accidents.

Q. I understand these were in your last years of piloting?
A. Last years’ piloting was the only one where I met several
minor accidents owing to a nervous breakdown.

. Then you had a Japanese ship which went ashore on the
Sandheads in 1915 or 19162 A. That is right, yes.

Q. Then you had the Makura— A. The boat was un-
damaged.

. Did you have the Makura ashore on the North Shore?
Didn’t you? Answer the question yes or no, please? A. In
answering that question—

. Please answer it first, yes or no? A. In answering
that question T am going to answer it this way—

Q. Please answer it my way first, yes or no, and I will give
you a chance— A. I struck bottom—it is a very different thing,
the running aground of the Makura. Was it the Makura—yes.

Q. All right, I just asked you a short question to get rid of
it— A. The first time I ever touched bottom navigating these
Narrows in five and thirty years.

Q. Isn’t it a fact that in consequence of that you were de-
moted from your position as a pilot and made a junior pilot?
A. No.
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Q. Well, what was it in consequence of then? A. I wasnot

British Columbia TDade a junior pilot, I was dismissed from the service.
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Q. Well, that is even worse—I didn’t know it was as bad
as that; and it was in consequence of that accident? A. To
explain the dismissal, I would say railroaded out.

Q. Yes, by whom? If you go that far? A. The parties
that were personally antagonistic to me.

And the ground alleged against you, that these accidents
were not— A. Yes.

Q. And you have never since done any piloting? A. Oh,
yes.

. Well, when? Not from 1917, you admitted it?

A. After that I was appointed as lieutenant in command at
Sidney, Nova Scotia, where there were thirty-two pilots, who were
under the C. E. O., Chief Examining Officer. I was chief examin-
ing Officer. There were a great many very important ships came
in there with American troops, and although I was comparatively
strange to the waters, they would not trust the pilots there and
I had to pilot those ships. So strange to say, I found myself pilot-
ing in Sidney very important ships in waters that I had no great
familiarity with, so that I was piloting after it in very important
cases.

. That is what year? A. 1918.

Q. 1918, but never on this west coast? A. No.

Q. Never on this west coast since these accidents? A. Oh,
I have been running small crafts—not piloting, no.

. And have you not in fact offered your services to steam-
ship interests as pilot since that date? A. I believe I have once
or twice.

. And haven’t you uniformly been refused? A. I have
been told they had their own special pilots and they didn’t want
anybody else. The whole pilotage system is very disorganized as
you know.

Q. And that is the party whose navigation was concerned in
the marine case which sat with assessors, the case of the
“Barrister?”” A. I didn’t catch that.

Q. In the case of the ‘“Barrister,” didn’t the court sit with
nautical assessors? A. I don’t know.

Q. In the investigation. There was an investigation with
nautical assessor as officers—or on the bench? A. Oh, yes, a
marine court of inquiry.

Q. Marine court of inquiry? A. Yes.

. And your conduct was censured, was it not? A. I
really forget.

Q. You forget that? A. Ves.

Q. Isitnota fact that Captain Wingate— A. T was
wrong. I was wrong, I had—I committed an error of judgment.
Tt was very thick weather—couldn’t see the bow from the bridge.
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Q. And I don’t assume that you call that negligence, do you?
A. Oh, dear no.

. Oh, dear no. And wasn’t Captain Wingate, who was the
pilot of the ‘“Eurana’ on the occasion mentioned in this cause, was
he not one of the nautical assessors? A. I think he was. I
really forget. I think that is the first time I met him. That was
down in Victoria, was it not?

.  What time were you there last Sunday looking at these
tides? A. Half past five in the morning.

Q. How long did you stay there? A. I beg your pardon?
Q. How long did you remain? A. TUntil—half past five
a.m. to half past one p.m.
Q. That is all? A. Yes, on Sunday.
And on Friday how long? A. Several hours, I don’t
know exactly how long.
Mr. Griffin: All right, thank you, that is all.

RE-DIRECT EXAMINATION BY MR. BURNS

Q. On those two occasions, Captain, were they or were they
not the same conditions—tide conditions about the time of the
‘“‘Eurana’’ accident—and weather conditions? A. On Sunday—
on Sunday, yes.

. Tide and weather? A. Yes. It is rather curious— I
wish to present this to the court: I have been questioned about
piloting—I happened to have a certificate from the pilotage
authorities—authorities that do not exist today—under the old
licensing system,

Mr, Burns: I think I will put this to the court.

The Witness: My friend here has been trying to throw as-
persions on my nautical ability. That answers it pretty well.

Mr. Burns: Well, that is the usual course. I present this
to your lordship.

The Court: Let me see what it is, Mr. Burns.

The Witness: That is issued by the Secretary-Treasurer and
Manager of the old Vancouver Pilotage Authorities, Gardner
Johnson.

The Court: Have you seen it, Mr. Griffin?

Mr. Griffin: No, my lord.

The Court: You might just show it to Mr. Griffin.

The Witness: I have many others superior to that, if your
lordship would like to see them. I had a nervous breakdown after
twenty-five years—had same slight accidents.

Mr. Burns: I don’t know whether I should file it or not, my
lord.

The Court: I do not know if Mr. Griffin has any objection
to it. As I understand, you tender it as a certificate of the old
pilotage board—for how many years was it ¢
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RECORD Mr. Burns: Twenty-four years.
British Columbia The Court: Twenty-four years, and had not the slightest
Admiralty Dist.  gccident, is that it 9
Plaintiff's Mr. Burns: Slightest mishap or accident to any vessel in
Case his charge in all weathers and all times of the year.
H. R Jones The Court: Of course, the witness has stated that.
Re-direct Mr. Burns: He has stated it.
(Contd.) The Court: It is uncontradicted. It is not strictly speaking
evidence. I do not know whether Mr. Griffin objects to it or not.
Mr. Griffin: I have really no objection to his having the 10
advantage of it, but as I say it is not evidence.
The Court: He has no objection, you may file it.
Mr. Burns: Yes, I will file it. It is something volunteered
by the witness that I think I should file it, my lord.

(DOCUMENT MARKED EXHIBIT NO. 11)

. (Witness aside)

%?:fedmgs a Mr. Burns: With reference to exhibit 5, my lord, this is the
order of the Board of Railway Commissioners, No. 33962 dated
the 31st day of July, 1923,—

The Court: Exhibit 5. 20

Mr. Burns: Exhibit 5.

The Court: Yes.

Mr. Burns: I note that, that this order—

The Court: 3lst July of 1923.

Mr. Burns: Yes, my lord.

The Court: Yes.

Mr. Burns: That is the order authorizing the construction of
the proposed bridge, and I note at the end of it it states, ‘‘ Detailed
plans of the said structure and superstructure of the said pro-
posed bridge to be filed for the approval of an engineer of the 30
Board.”” Now, as a matter of fact, following out that order there
were innumerable detailed plans of various parts of the bridge
which were filed for approval— '

Mr. Griffin: Well—

Mr. Burns: I am making a statement.

Mr. Griffin: He can’t make statements as counsel, for he
must be able to prove them and if he can’t—in only a matter that
he may be a party to, but he might submit this to be proved—

Mr. Burns: I am just leading up to this statement, my lord,
that innumerable of these plans—these detail plans, which are 40
working plans as your lordship well knows—were filed for ap-
proval by the engineer of the Board and duly signed by him. We
have two or three of them here—we have a whole chest full as a
matter of fact in connection with the construction of the bridge.
T only mentioned two because I propose to put in one of them that
we have here indicating this position—at least, indicating the
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nature of the plans—the detail plans which are approved, and offer
to the court all the others. I do not know any reason particularly
for filing them and incumbering the record with them, but I state
that they are available if required.

The Court: It comes to this that there are certain plans
there— .

Mr. Burns: Yes.

The Court: A number of which you have which are open to
the inspection of your learned friend, but you do not wish to put
them in now.

Mr. Burns: Well, I think if T put them in, there are so
many of them I thought of following the same course and pro-
posing to put one in.

The Court: Well, we will test it on that, do not put in any-
thing more than is really necessary.

Mr. Burns: And I have all the rest ready to put in if they
are desired. I think that statement covers the situation. This
one I am putting in is a detailed plan of sections of piers Nos. 3
and 4.

Mr. Griffin: If your lordship pleases, I would like to enter
objection to that, for the following reasons—

The Court: You see now, I just want to see, Mr. Griffin, he
details the detail plans of—

Mr. Burns: Of sections of piers 3 and 4.

The Court: Sections of piers—

Mr. Burns: “‘No.”’ I suppose that is for north 3 and 4, no,
‘“‘Number.”’ .

The Court: ‘‘Number’’, yes.

Mr. Burns: Piers No. 3 and 4.

The Court: What is the object of them, Mr. Burns? Will
that help us at all supposing it is in.

Mr. Burns: Well, the only thing is—

The Court: It is only a question of actual eonstruction,
is it not?

Mr. Burns: Yes, my lord, detailed plans of construection.

The Court: Well, that is what T mean. What I mean, that
1s probably construction, that does not mean so to speak the laying
out of the locus at all, does it ?

Mr. Burns: No, my lord.

The Court: Well, you do not want that really.

Mr. Burns: Well, you don’t need it—except the question in
my mind is this, my lord, as to whether the filing of these detailed
plans for the approval of the engineer of the board is a condition
to the order, that is the only thing that is in my mind and I want
to cover the point. :

The Court: 1 see.

Mr. Burns: I will read the order—
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The Court: Yes, let me have the order. What you are now

British Columbia Te€ally doing is this, is it not, that you tender these plans to show
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that you complied with this order ¢

Mr. Burns; Yes, with the last paragraph of the last portion
of that order.

The Court: In case it should be said that it is a condition
precedent that detailed plans of the said structure and super-
structure are required, in order to validate your proceedings you
say you have them here now and tender them.

Mr. Burns: Yes, my lord, and I was suggesting to put one in
simply as a sample, as a matter of fact, but I am taking that
position as counsel—

The Court: It does not prove anything.

Mr. Griffin: Not a thing my lord, but I might arrange with
my friend—not encumbering the record, if my objection is sustain-
ed. Those plans are and could only be filed under sub-section *‘B”’
of section 248 which provides as follows: (Reading.) Now, my
lord, these have to be presented to the Board of Railway Commis-
sioners with the application. They must precede the application,
they must be before the Board before it acts upon them and your
lordship has before you the fact that the order of the Board is
dated 31st July, 1923, and the plans that my friend tenders is
dated the 2nd August, 1923 ; therefore, it was not before the Rail-
way Commissioners when they made their order and could not
legally be filed afterwards, so that my submission is that it should
not be received.

The Court: Well, let me see that again, Mr. Registrar. You
see, Mr. Griffin, it says these detailed plans are to be filed. That
is a term in futuro.

Mr. Griffin: Yes, my lord, I concede the order would indicate
filing in futuro, but the statute would not permit such. The
order so far as would indicate futurity is without the statute.
The Board must have it before them before they make the order
of approval. In other words, to put the point another way, the
Board are not entitled to give their approval of a general plan
unless at the same time they file details before that.

The Court: That is what I thought you would come to ?

Mr. Griffin: Yes.

The Court: In other words, it is beyond the power of the
Board to give an order of this description ¢

Mr. Griffin: Yes.

The Court: Now, what do you say as to that?

Mr. Burns: I say with reference to that, my lord, that I am
submitting this—or tendering these detailed plans as compliance
with the order of the Board. Whether that is a proper procedure
or not is a matter of argument, that is, it is part of my case.
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The Court: Your position is this, the order they had juris-
diction upon—

Mr. Burns: That is what was done.

The Court: You wish to show as a matter of precaution that
you conformed to it anyway.

Mr. Burns: Yes, my lord.

The Court: And if they had no power to make it, why, then,
of course, it is a thing of no consequence at all, but if they had
you are showing you complied with the conditions.

Mr. Burns: Yes. In other words, I am really following
out de facto procedure to show what we did.

The Court: Well, it seems to me from that point of view, Mr.
Griffin, there can not really be any objection. It is a question as
to whether—as you say—really whether the Board’s order is simp-
ly a nullity; that he was not bound to conform to it is another
thing. It will go in for that purpose.

(DOCUMENT MARKED EXHIBIT NO. 12.)

Mr. Donaghy: My lord, there remains the proof to be
brought forward that this bridge has been constructed in ac-
cordance with these plans and so on. That I had proposed to prove
by the evidence of Mr. Swan. I shall not attempt to have any
other engineer go over it, because it would be a very lengthy and
expensive matter of course to follow that out and show in a way the
detail had been followed.

The Court: T understand then what you mean is that—what
we will call the evidence, the facts, apart from the actual manner
in which the bridge was constructed, is concluded.

Mr. Donaghy: Yes.

The Court: You now propose to show that you did perform
—you did erect this bridge in conformity to the plan.

Mr. Donaghy: Yes, and the engineer is the one who can do
that.

The Court: Yes.

Mr. Donaghy: Now, there is one other thing, my lord, that
I wish to mention and reserve.—

The Court: A little louder.

Mr. Donaghy: I wish to have your lordship’s leave to re-
serve the bringing of proof of another matter. There is a question
as to whether the authority which we have produced in the form
of an order of the Board of Railway Commissioners authorizing
the raising of the bridge five feet is made under the proper section.
It says, and it is professed it is made under Section 251. There is
a further question as to whether or not an order in council had
been passed authorizing the raising of the bridge five feet. Now,
we are having further inquiry made, my lord, in regard to that.
That has to be made in the Department at Ottawa, in the Privy-
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Council records. I am asking leave to bring that in if it is found.
Neither of these matters will interfere with the course of the
evidence for the defence.

The Court: What orders-in-council—or what formal orders
are those, or documents that you wish to fortify later as you sug-
gest, that would be what—which section ¢

Mr. Donaghy: Yes, I wish to have the opportunity of ascer-
taining if an order by the Governor-in-Council was made under
section 248 authorizing the raising of the bridge five feet.

The Court: Order No. 248¢

Mr. Donaghy: Yes.

The Court: And raising the bridge five feet, in the other
respect. What you have now is what, Mr. Donaghy ¢

Mr. Donaghy: What I have now is an order contained in ex-
hibit—

The Court: Of the commissioners.

Mr. Donaghy: Of the Board.

The Court: Of the Railway Board, yes.

Mr. Donaghy: An order of the Railway Board.

The Court: Of the Railway Commissioners, yes. What you
have now is—

Mr. Donaghy: Order of the Railway Board authorizing the
alteration—the raising of the five feet. That is all, my lord.
That closes our case, my lord.

I should say this in explanation—it has not been mentioned
—if your lordship will agree, counsel have agreed that the assess-
ment of damages should be a matter of a reference.

The Court: Oh, that always is in admiralty, when you prove
they are as substantial as they are now, it goes to the Registrar,
8o you need not trouble about that. It is admitted it is substantial
here. What do you say now, Mr. Griffin ¢

Mr. Griffin: Of course, I should not—as far as I can see I
should not be asked to go on now. My friend in other words wants
to close his case as far as he has gone, and then open it all up again
later. That could never be in the interests of the defence.

The Court: No, but the matter is simplified largely in this
way, is it not, Mr. Griffin, would there be any—wouldn’t you like
to—I mean from this point of view, wouldn’t you like to—wouldn’t
you prefer proceeding with the evidence as to—he has closed his
case on what we will call seamanship, you see. There are two
distinet branches to this case. There is one, of course, as to
whether or no they have in any event conformed with the proper
construction in accordance with the Act of Parliament—that is
one thing. The other thing then is an entirely different thing, as
to whether or no in the circumstances however they arise, that it
could be said that you were guilty of bad navigation. Well, I
understood you yesterday to say on that part of it that you had
witnesses that you would like to go on with.
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Mr. Griffin: Ohb, yes, I planned to go on with it at that time
I understand that my friend has closed his case, and that all he
would do would be when the point arises, that if he found that he
wanted Mr. Swan, and if he could induce your lordship or con-
vince your lordship that he had a right to adjourn to get him,
that then he would get him; but that his whole other case was to
be closed. Now, on the note here that I have, ‘“His lordship
suggested that Mr. Donaghy proceed as far as he may, starting
tomorrow, and directed that the trial proceed accordingly, and if
in the course of same it appeared that it would be an injustice
to plaintiff to continue in the absence of a material witness, plain-
tiff could renew his motion for adjournment.

The Court: Yes, that is right.

Mr. Griffin: That is the note taken by the Registrar.

The Court: Yes, that is just what I have got here.

Mr. Griffin: He therefore has proceeded with all the evidence
that he has on all points, reserving the liberty that your lordship
gave him to apply for the adjournment that he thought fit later
on; but in the meantime he has to give all his evidence.

The Court: Wait now. We will just see. Have you any
other evidence, Mr. Donaghy, now? Have you any evidence ex-
cept Mr. Swan’s that you wish to bring?

Mr. Donaghy: No other witness.

The Court: That is what I meant.

Mr. Donaghy: Yes, that is right.

The Court: Now, Mr. Griffin, that simplifies it a great deal.

Mr. Donaghy: The only other witness.

Mr. Griffin: The only other witness?

Mr. Donaghy: Yes.

The Court: That simplifies it a great deal, and it does seem
—1I think we have got this far in this matter—of really very great
importance as it is to the public and the bar, it is a really very
important case, and one wishes to proceed cautiously and with
patience, because I do not wish, in court like this, to take the
thing hurriedly.

Mr. Griffin: Very well, my lord. v

The Court: So it does seem to me, that having had that state-
ment from Mr. Donaghy—a very frank statement, I cannot quite
see now why there is anything in your part, you see, to meet the
other.

Mr. Griffin: Well, I might ask your lordship to give me fif-
teen minutes to confer with my clients and my friend who is with
me and decide on that; but I have got it clearly in mind that there
will be no witness but Swan to be attempted to be called later.
Secondly, I would like your lordship to decide whether my friend
is to have liberty to find the order-in-council or not. I submit that
now he has made production of documents with great care and they
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have been inspected, and we have even made enquiries in Ottawa

Brisish Columbia 80d 10 such order-in-council appears there as far as I know and
Admiralsy Dist. T submit that he should have no such right to reserve time to fish
Proceedings at in the files of the Public Departments—no more than I would

Trial.
(Contd.)

have. I would have felt very cautious about asking your lordship
to allow me to submit my evidence in that way, and therefore 1
ask your lordship to refuse that request, and leave it to the other
one, and then I will consider a few moments and probably accept.

The Court: Well, there would not be any objection surely,
would there, to this, Mr. Griffin, supposing, for instance, from
enquiry—supposing, for instance, that they telegraphed, as I pre-
sume they have, to Ottawa, and from making investigation in the
Department there, if by any chance there is anything else it is only
reasonable—you would not suggest that should not be laid before
the court, would you?

Mr. Griffin: I would suggest adjourning until tomorrow
morning and let my friend decide tomorrow morning and then I
might proceed.

The Court: What time is it now ¢

Mr. Donaghy: In Ottawa, that is the trouble—day time.

The Court: Yes, and the Departments are shut now.

Mr, Griffin: Then I would be content with this, your lord-
ship, that my friend should file that evidence later on—tomorrow,
if at all. You see I can’t leave it open for him to search for weeks.
That would be unfair to me.

The Court: But what I cannot understand, Mr. Griffin,—
you are quite right in being cautious, of course, in maintaining
your position. You do not want anything to be sprung on you.

Mr. Griffin: No.

The Court: You are quite right, but let me see your distine-
tion there, because I do not wish to have anything sprung on you in
a case of this kind. It is a very bad thing if there were some
documents we should have in, because in the Privy Council the
Lord Chancellor found there was such a case, and it might be that
that spectacle would be just as annoying to this court as to the
Privy Council, to make such a frightful blunder. So I donot wish
any documents brought in here, so that it would look as though this
court was in the dark and gave a very erroneous decision, but your
objection, it seems a very important one, as I realize, that this is
really the wrong tribunal, you will say, to have made this order.
Now, surely, that is a matter of public consequence, that time
should be given to fully advise the court on that point.

Mr. Griffin: Well, my lord, may I put it this way, there is
one document—the order-in-council is one document my friend
has referred to. I don’t want to have it extended beyond that,
that is one thing, whether the orders-in-council are under section
248, my friend-can find out by telegraphing tonight and have it
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tomorrow; and if your lordship will limit him then to anything  RECORD
he can advise your lordship of in the morning of Friday, then 1 pririss Columbia
think I would accept that, too. That would give him the whole day 44mialsy Dist.
to search. . Proceedings at
The Court: Well, you see, Mr. Griffin, do you not see this Trial.
point-—I cannot quite see how you are at all prejudiced, why you  (Contd.)
wish, so to speak, tie him down to such a very short time, because
you will have a number of witnesses on this point of navigation.
Mr. Griffin: Yes, my lord, I have.
10 The Court: Well, it would be this way, I only suppose you
will have quite a number, as I have generally found in cases of
this description, that there are quite a number coming forward
to give the court the benefit of their experience. Now, such being
the case, we will very probably pass all tomorrow. Why should
not your opponents have the opportunity while this case is in pro-
gress before the argument closes, of finding out if there is anything
of that kind.
_ Mr. Griffin: Because it affects my judgment of what I put
in.
20 The Court: I do not wish you to be too precipitate. You
would not be hurt; supposing you were continuing with your ar-
gument, a telegram came from Ottawa to the effect that they had
discovered something. Very well, then, you see what would hap-
pen, what would have to happen. That would have to be submitted
to you and then you would be entitled to present such further ar-
gument on it as you thought in that case and in the circumstances
would be permitted. So you may rest assured that every op-
portunity shall be given to you, Mr. Griffin, of entering any objec-
tion to any document that may be produced. Such being the case
30 I do not see how you are at all damnified.
Mr. Griffin: Yes, my lord, my suggestion is that the whole
case stand over until Monday, by which time my friend can ab-
solutely find out if that order-in-council exists. I am practically
satisfied it does not.
The Court: You can see at once that would not do, because
the Court of Appeal begins on Tuesday. You would throw that
right into the Court of Appeal, in this very room. I cannot hold
this thing that way. I came over here especially, you know, you
understand, for the purpose of trying to elucidate this matter as
40 much as possible. It would never do to lose three days. I cannot
see how you are in the slightest degree prejudiced, because cer-
tainly the learned counsel was very frank, I must say that, in say-
ing it was the only witness, and the others are documents of state.
Mr. Griffin: Yes, I could put it in this way—in other words,
I might file documentary evidence which might be inadvisable if
that order-in-council were in, and yet advisable if it were not in,
or the reverse. I do not wish to file my documentary evidence,
particularly until I find that out.
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The Court: Well, possibly there is this solution of it, it is

Brisish Cowmbia ODly documentary evidence, any witness or witnesses is not open
Admiralty Diss.  to them at all. Well, you will proceed with that. Your friends,
Proceedings ar 1 am sure, will undertake—have you telegraphed already %

Trial, ~
(Contd.)

Mr. Donaghy: No, we figured on telegraphing.

The Court: Now, you will undertake—

Mr. Donaghy: No, my lord—

The Court: To inform Mr. Griffin immediately.

Mr. Donaghy: We are sending a night lettergram, my lord,
because it is long.

The Court: T see.

Mr. Griffin: If your lordship would give me an indication of
some limited time, I would apply later on—

The Court: Limited time, I would give you the privilege of
argument on this before it is concluded. They must advise you
on that.

Mr. Griffin: Surely, my lord, you will support me in this,
that my friend should offer that, if at all, before they ask me to
embark upon a discussion of the documentary evidence and put
mine in.

The Court: They might, that sounds very plausible.

Mr. Griffin: It is reasonable enough.

The Court: In other words, you would not wish to argue
that branch of the case.

Mr. Griffin: No.

The Court: Because that is all documentary.

Mr. Griffin: That is so.

The Court: You would not wish to argue the case until they
can say that the case is closed upon documents as well as upon
testimony ¢ .

Mr. Griffin: That is it, my lord. In other words, as soon
as I am through with my evidence on seamanship, I will say now
I am through on that branch, now, you must make up your minds
whether you found your order-in-council.

The Court: Yes, that is fair.

Mr. Griffin: Would your lordship allow me an adjournment.

The Court: Would fifteen minutes be plenty of time.

Mr. Griffin: Yes, my lord, fifteen minutes would be ample.

The Court: I don’t want you to be too precipitate in this
matter.

(RECESS FROM 3:20 TO 3:30 P.M.)

Mr. Griffin: My lord, I have decided to accept the suggestion
made and to proceed on the basis indicated by your lordship.

Mr. Smith: Captain Wingate.
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DEFENCE

WALTER WINGATE, a witness called on behalf of the Defen-
dant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH

Q. Captain Wingate, you live in the City of Vancouver?
You live in Vancouver? A. Not now, I don’t.

Q. Well, where do you live? A. Victoria.

Q. Victoria; and you are a pilot by ocecupation? A. I am.

What experience have you had at sea? A. I have been

to sea for thirty years—held a master’s certificate for twenty-two.

Q. Twenty-two; and what experience have you had in com-
mand of B. C. vessels? A. T have been seven years in command
of deep sea vessels.

Q. How long have you been a pilot? A. I have been pilot-
ing now for a little over two and a half years—about two and a
half years.

. And your experience as a pilot has been on the British
Columbia coast? A. Entirely, almost entirely.

Q. You are familiar with the Second Narrows? A. I am.

. How many times approximately have you piloted vessels,
and by that I mean deep sea vessels, through the Second Narrows
since the bridge was built? A. TUp to the present date, approxi-
mately fifty.

. Approximately fifty. Do you remember going through
the Narrows with the ‘‘Eurana’’ on the 10th of March A. T do.

Do you remember the time that you had gone through
previous to the “Eurana’’ time? A. T do.

. Do you remember on that ocecasion noticing anything par-
ticular about the tides? A. That they are irregular as regards
high and low slack.

. On the occasion that you piloted a vessel down previous
to the ‘“Eurana,’’ how did the tides behave in comparison with the
tide book? A. About half an hour early, the tide.

. Yes, just explain that, what was half an hour earlier?
A. The slack water.

Q. Low water slack, wasit? A. Low waterslack.

. Yes, then on the occasion previous to the ‘“Eurana’’ you
found that the low water slack oceurred half an hour earlier than
the time given in the tide tables?

A. The tide tables.

. Yes?

The Court: How long did he say that previous time was be-
fore, Mr. Smith?

Mr. Smith: I don’t believe he said that, your lordship. I
will ask him that.
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Q. How long previous to the ‘‘Eurana’’ time was this time

British Columbia you mentionnow? A, I think it was about a week.
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. About a week. What is your experience of the tides in
the Second Narrows? A. In what respect?

. Well, take two respects: Firstly, with respect to whether
or not the tide turned at the time given in the tide table? A. I
have found the tide absolutely right with the tide table, I have
found it as much as nearly an hour out from the tide tables.

Q. Yes? Are you speaking now with reference in particu-
lar to low water slack? A. DBoth.

k(?. Both high and low water slack? A. Both high and low
slac

Q. Yes, then, what is your experience with the tides in the
Narrows with reference to the period of time when the water is
actually slack? A. With the big tides, practically no slack.
Small tides, quite a long period of slack.

. What would you consider the tide that existed on this
day, on the 10th of March, 1927, when you were at the Second
Narrows Bridge, a big tide or a small tide? A. Fairly big tide—
above average.

Q. About the average at that time? A. Above the average.

Mr. Donaghy: Above.

Mr. Smith: Q. Oh, you said above the average? A. A
little above the average.

. A little above the average, yes. Have you ever found that
the tide turned later than the time given in the tide tables? A. I
have.

. How much? A. The last occasion I came through the
bridge it was half an hour.

. The tide was half an hour later than the time given in the
tide tables? A. Later, yes.

. In the case of an average run out, what is your experience
of the length of time actually occupied by slack water? A. I
don’t think it would be more than a few minutes.

. Can you give some description of the manner in which
the tides run through the Narrows? A. The first of the flood
coming up comes up underneath before you can see it actually on
the surface, and crosses the south shore, and is deflected by the
filling—the fill on the south side of the bridge—deflected right
across the opening of the bridge.

. You are speaking about the first of the flood? A. First
of the flood.

Q. And at that time that you mention how does the surface of
the water appear? A. Itmay be absolutely slack.
‘Whilst this flood tide 1s running underneath? A. Run-
ning underneath.
The Court: What did he say his conception of the tide at the
moment was, Mr. Smith—did he tell you?
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Mr. Smith: No, he is just speaking generally of his experi-
ence of the tides in the Narrows, my lord.

The Court: Oh, yes.

Mr. Smith: Q. Then your experience is that the flood tide
flows underneath and is deflected from the south shore across the
opening of the draw? A. Yes.

A % And that it might be quite slack water on the surface.
. Yes,

Q. Then what happens after that? A. The tide will begin
to make and just—and the direction will—at first it will go right
across the bridge practically.

Q. Yes? A. As the tide begins to make and the surface
current is showing the tide will straighten up a little more, but
still set off the south shore towards the north shore.

Q. Yes, and then in time the surface current will do what?
A. Well, when it is running full strength at the last of the flood it
will run perfectly straight.

Q. Perfectly straight; so that in time you have a full current
rushing through the Narrows? A. What?

Q. In course of time you have full current rushing through
the Narrows? A. Yes.

Mr. Smith: I am showing the witness a plan, my lord, which
has not yet been put in, but I propose to prove it tomorrow morn-
ing. Itisa plan that your lordship has, simply with a little addi-
tion added.

The Court: It is the same as exhibit 8 that I have got, is that
it, Mr. Smith ?

Mr. Smith: That is it, my lord.

The Court: Only you have got exhibit 8 with an addition.

Mr. Smith: With an addition, yes.

The Court: We will call this exhibit 13.

(DOCUMENT MARKED EXHIBIT NO. 13.)

Mr. Smith: Q. Will you point out to his lordship the fill on
the south shore which you say deflects the first of the flood tide
across the draw of the bridge. Perhaps you had better make it
with a cross.

The Court: Q. Mark it in red, “D”’? A. “D”.

Q. Thatisthefill? A. Thefill

The Court: Which affects the tide.

Mr. Smith: Perhaps you had better outline it in red.

The Court: Yes, and keep the red line—draw the red line
showing the deflection.

Mr. Smith: Yes, my lord.

A. (Indicating).

The Court: That is the flood tide, Mr. Smith, you mean, the
flood tide.

Mr. Smith: The first of the flood, my lord.
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The Court: Deflected with the first of the flood.

Mr. Smith: The first of the flood.

. Now, perhaps, witness you would put a blue mark right
round the fill-—as showing with the red line the deflection of the
tide at the first of the flood—you might outline in blue the fill itself.

The Court: Outline the fill in blue, yes.

A. (Indicating.)

The Court: Show that to Mr. Donaghy.

Mr. Smith: In blue is the fill in, and the red is the direction
of the current (showing map to counsel.)

Q. Now, have you previously, when going through the Second
Narrows Bridge—

The Court: Just one moment. How long did I understand
you to wish me to understand that this deflection shown by the red
arrows continues ?

Mr. Smith: I don’t know if I asked the witness that very
clearly, my lord. I will ask him—

The Court: Yes, better clear it up if you can.

Mr. Smith: Q. How long does the deflection as shown by
the red arrows on the chart continue? A. Probably the first ten
minutes of the flood underneath, gradually changing its direction
toward the east.

The Court: Yes, thank you.

Mr. Smith: @Q: Had you on previous occasions had any ex-
perience in the set of the tlde at the draw of the bridge ?

A. Several occasions.
And that set was in what direction? A. Across the
bridge towards the north shore.

Q. Towards the north shore; and at what stage of the tide
did you more particularly experience this set? A. The very
first of the flood.

Q. Yes, at low water slack? A. Low water slack.

Q. Now, that being so, have you any particular procedure
which you followed with regard to the time of arriving at the
Second Narrows Bridge, always bound west? A. 1I’d sooner be
late than early.

Q. Sooner be late than early? A. Sooner be early than
late.

Q. Yes, you would try to arrive there in good time?

A. Good time.

Q. And your reasons for arriving early were what? A, My
reasons for arriving late?

Q. No, early, why did you desire to be there in good time?
A. T would leave to go down, if I found the tide was late I would
wait before approaching the brldge If T got down too late and
found the tide making I would not be able to make the bridge.

Q. Have you any other reason? A. No, I think that is

ample.
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Q. That is to get there in time? A. To get there in time.

Q. From getting there early did you avoid anything? A. I
avoid being too late.

Q. Yes, and did you avoid any eddy or undercurrent? A. I
beg your pardon?

Q. Did you find any eddy or undercurrent? A. Ihad been
through the bridge previous to that occasion four times at low
water slack.

Q. Yes? A. T had felt the set to the north shore, but not
with any great strength.

Q. Isee? A. T have gone through and not felt it.

Q. Yes, and the times when you went through and did not
feel it, were these the times when you were early orlate? A. That
was the time I was early.

. Yes. How long before the time given in the tide tables
as slack water did you use to try to arrive at the bridge? A. I
tried to arrive at the bridge at slack water.

Q. Yes? A. And determined that by how I find the tide
at Berry point.

. Yes, well, just explain that? A. If on getting to Berry
Point I find the tide slack—at low water slack, I don’t wish to lose
any time getting to the bridge; but I find the tide still ebbing at
Berry Point I get the ship stopped and wait for the slack.

. Have you any method of determining at Berry Point
whether-the tide is ebbing or not? A. You can see the tide on
the surface.

Q. On the surface, can you see it on anything in the water?
A. At the buoy ahead.

. There is a buoy at Berry Point? A. No, the buoy is
half a mile west of Berry Point.

. On the north shore? A. On the north shore.

Q. And does the buoy give you indication of how the tide
18 running? A. It does, a very good indication when you are
close to the buoy.

Q. And the buoy is how far above the bridge? A. A little
over a mile,

. In coming down on this trip in question with the ‘“Eu-
rana,’’ you left Barnet on that day at what hour? A. 5:25.

Q. The ‘“Eurana’ was lying alongside of Barnet, was she?
A. She was.

Yes, was headed in what general direction? A. Her
head was to the eastward.

Q. To the eastward? A. Yes.

Q. You left the wharf and straightened her out? A. Back-
ed away from the wharf, and we squared away to midchannel at

5:35.
. 5:35, and the general direction of the ship’s head then—
A. West-southwest.
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Q. West-southwest, and your course with reference to the

British Columbia Narrows was where? A. Midchannel.
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Q. Midchannel. The weather was how? A. Fine, clear.

Q. Can you say roughly when you were abeam of Roche
Point? A. About 5:53.

Q. And when were you abeam of Berry Point? A. I beg
your pardon, I was thinking of Berry Point when you said—the
time that we were abeam of Roche Point, I didn’t—

Q. You didn’t keep that? A. I didn’t keep that.

. Did you get the time when you were abeam of Berry
Point? A. Abeam of Berry Point, 5:53.

. 5:53, and your course then was roughly how? A. At
Berry Point I held to the southward, probably about southwest
a half west.

. How was the tide when you had arrived at Berry Point ¢
A. At Berry Point, every appearance of slack.

. And how did you judge that? A. No eddies showing at
all on the surface, ship steering absolutely perfect.

. And did you see the buoy that you spoke to me about a
moment ago? A. Idid

And how did the tide appear at the buoy? A. As we
arrived close on the buoy there was no tide apparent at all at the
buoy.

. What conclusion did you come to when you saw that the
tide was slack at the buoy? A. That the time was right to go
through the bridge.

. And did you come to any conclusion then as to whether
the tide had turned earlier or not that day? A. No, no sign of
tide at that time.

Q. Yes, but did you decide then that the tide had turned
earlier or not? A. Unquestionably earlier.

. Unquestionably. Earlier than the time given in the tide
tables? A. Yes.

Q. That is what you mean, is it? A. Yes.

Q. Now, up to that time—of the movement until you reached
Berry Point—what in your opinion was the speed of the vessel ?
A. TFrom full away I imagine we gathered a speed of about nine

knots.
. At Berry Point then you thought— A. Berry Point.
Q. You gathered a speed of nine knots? A. About nine

knots.
. At what rate of speed did you desire to approach the
bridge? A. At about—
. To go through the bridge? A. At about four.
Q. Isthat the usual speed that you go through at? A. The
speed varies a good deal, but that is the speed I try to arrive at,

approaching the bridge.
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Q. What then did you do at Berry Point with a view to
3rriving at the bridge with a speed of four knots? A. Slowed

own.

Q. At what hour did you slow down? A. 5:54.

Q. And what was the next thing that you did? A. 5:54
we slowed and signalled for the bridge.

. Do you remember—can you remember how long it was
after you went slow that you signalled for the bridge? A. Very
shortly afterwards.

Q. Well, about what? A. It might have been a min-
ute—half a minute.

Q. Yes. Andhow farat that time were you from the bridge ¢
A. A mile and a third—a mile—fully a mile and a third from the
bridge.

Q. Yes, and when you were in that position how long did
you estimate it would take you to get to the bridge? A. About
fifteen minutes.

Now, from Berry Point, will you just describe the navi-
gation of the ‘‘Eurana,’’ commencing from the time, for instance,
when you rang down slow ahead? A. Steered about southwest
a half west from midchannel for the buoy.

Q. Yes? A. A little if anything to the north side of the
channel.

Q. Yes? A. From the buoy set a course about direct for
the north pier of the bascule draw. On passing the Knuckle,
which is about sixteen—seventeen hundred feet east of the draw,
hauled ship’s head over towards south pier.

The Court: What is that point you say, on passing what?
A. What I call the Knuckle, your lordship.

Q. Yes? A. That is a shoal point to the eastward of the
bridge.

Q. Is that the other witness referred to at the point ““A’’¢

A. Yes, my lord.

Q. You call that the Knuckle? A. Yes, my lord.

Q. Just repeat that, when you got off the Knuckle? A. Off
the Knuckle—

Q. Abreast of the Knuckle now? A. Abreast of the
Knuckle.

Q. Yes? A. Headed the ship—

Q. Abreast of the Knuckle, that is the point “A”’? A. Yes,
approximately off the south pier of the draw.

. Off the south pier of the draw? A. Yes. When clear
of the Knuckle—

The Court: What distance do you make that, Mr. Smith,
from the Knuckle?

Mr. Smith: Oh, I think he gives that about—perhaps you
can determine it more accurately with reference to the water

mains, Captain.
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The Court: Q. How far is that from the bridge? A. 1700
feet, I think, approximately.

. That is what the other witness gave. You think that
is about right? A. I beg your pardon ¢

. That is what the prior witness, Captain Jones gave.
You think he is about right? A. About right, yes. When about
1200 feet from the bridge I headed her square for the middle of
the draw. That would be at a small angle to the line of the bridge.
The ship up to that time steering perfectly, no sign of tide at all,
and the conditions apparently perfect for going into the bridge,
or through the draw. When close to the bridge—about a thousand
feet from the bridge, we gave her half speed on the engine to in-
crease her steering ability. At that time, having in mind the only
possibility of anything that could happen then would be this
undertow or undercurrent setting across the bridge, I gave the
ship a little starboard helm—ordered a little starboard helm.
‘With the starboard helm on she still maintained a perfectly even
course for the centre of the draw, showing that some undercurrent
was there. I then ordered more starboard helm given, and order-
ed the engine set full ahead for further increasing her steering
ability, at same time ship started—ship’s head started to swing off
to northward, swinging very sharply with increasing momentum.
We gave—allowed a short pause to see whether the ship would not
answer her helm, and as the ship’s bow headed past the north pier
it was perfectly evident she would not make the bridge.

The Court: Now, what does he mean by the north pier—the
whole of the bridge or bascule pier.

The Witness: The north pier of the bascule draw, sir.

The Court: Q. The north bascule pier? Yes? A. I
ordered then both anchors let go, and the engines full speed astern
to avoid if possible hitting the bridge, or at least to minimize the
impact of collision. Both anchors were let go promptly. The
port anchor very evidently held, as they were unable to hold the
chain with the brake—sparks flying from the wildeat, showing the
momentum of the chain going out and the pressure from the brake.
Starboard anchor when let go, and the brake was put on, brake im-
mediately checked cable and the anchor dredged through the bot-
tom. The ship ultimately brought up in the bridge, 75 fathoms of
chain on the port anchor and 45 fathoms on the starboard. The

shi
p——-. Wait now, let me get that. You say one or both anchors
held? A. One anchor dredged, sir, and the other anchor took
hold of probably some unevenness on the bottom.
Q. 1 see, the port anchor dragged, you said? A. The star-
board anchor dragged and the port anchor held.
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Q. The starboard, yes, so that when you brought up against
the bridge you had how much out? A. Seventy-five fathoms—

Q. You had seventy-five fathoms out on your— A. Port
anchor.

Q. On your port, yes, and forty on your starboard?
A. Forty-five.

Q. Forty-five? A. On the starboard.

Q. Yes? A. The ship struck the bridge with a momentum
of approximately one knot; finally brought up in the bridge at an
angle of about forty-five degrees with the bridge and approxi-
mately 120 feet of the ship under the bridge.

Mr. Smith: Q. Was the ship substantially damaged?
A. The foremast was taken out by hitting the forestay, pulled the
top mast down, and then the superstructure struck the main mast
and bent it aft.

Q. So that she was—I just want to have it on record—she
was damaged? A. The bridge, wheelhouse and chart room were
wrecked. _

Q. At what time do you consider that you struck the bridge ?
A. 6:10 p.m.

Q. d how long were the engines going full speed ahead
before you struck? A. Not more than a minute, I think.

Q. Now, I think I am confusing you there. When you
struck the engines were going full astern, were they? A. Full
astern.

Q. Well, how long were they going full astern before you
struck? A. T don’t think more than a minute.

Q. And how long were they going full ahead before you put
them full astern? A. About a minute.

Q. About a minute? A. A little—perhaps two minutes.

Q. And roughly what position was the vessel in when you
placed your engines full ahead? A. About 500 feet from the
bridge—600 feet from the bridge.

Q. Yes, and what position were you in—

The Court: Did I understand you, Mr. Smith, to give that—
she was about five hundred feet from the bridge when he went full
speed astern?

Mr. Smith: No, full speed ahead, my lord, when the draw
was—

The Court: Yes.

Mr. Smith: That is correct, is it not, witness? A. Approx-
imately.

Q. And what was the purpose of going full ahead? A. In-
crease the helm power.

And your helm was at that time how? A. Hard astar-
board.
. And did the helm remain hard astarboard until after the
collision? A. T believe it did.
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Well, are you not sure? A. The man was sent off the
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. Yes. A. And whether he actually put the helm amid-

ships when he did leave the bridge, I couldn’t say.

Up until that moment? A. Until that moment.

The helm was hard astarboard? A. The helm had been
hard astarboard.

. After you had collided with the bridge did you notice
the tide? A. I did.

. What state wasitinthen? A. Itwas—at the north pier
of the draw there was a slight—very slight surface current to
the eastward. At the pier on the starboard side of the vessel there
was a slight drain to the westward.

Q. You are referring to the two piers of the fixed span?
A. Of the fixed span.

. Immediately to the northward of the bascule draw?
A. The first pier I mentioned is the north pier of the draw.

Q. Yes. A. And was then on the port side of the vessel.

Q. Yes? A. The second pier is the north pier of the fixed
span.
P Q. Yes? A. On the starboard side of the vessel.

Q. That is right. Did you see any effect on the tide of the
piers themselves? A. That is the effeet which T mentioned.

CROSS EXAMINATION BY MR. BURNS:

. You say, Captain, that you have gone through the bridge
about fifty times approximately? A. Approximately fifty times.

Q. That is as a pilot? A. Asa pilot.

Q. Since you have been acting as a pilot? A. Since I have
been acting as a pilot.

Q. I suppose always on deep sea vessels? A. On deep sea
vessels.

Q. The fifty times was all on deep sea vessels? A. On deep
sea vessels.

Q. Then, have you gone through the Second Narrows on
deep sea vessels previous to the bridge being there? A. I did
not.

Q. Never have done that? A. Never have done so.

. What would you say was the proportion of that fifty
times that you have gone through the Second Narrows say previous
to the ‘‘Eurana’ accident? A. The ‘‘Eurana’ accident, say
maybe 25 trips through the bridge.

Q. Twenty-five; and your observations in connection with
the tides, I take it, are what gave you this knowledge that you
speak of previous to the “Eurana’ trip? A. Twenty-five trips.

. Yes, so that the time you were piloting the ‘“Eurana”
you had all this information that you have given the court as to
the tide currents? A. To some extent my latest experience had
but confirmed the knowledge which I had then.
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Q. Well, then, you haven’t—I will take that this way that
so far as your experience since the ‘‘Eurana’’ accident is concern-
ed there is nothing occurred to do anything but confirm what you
knew at the time of the ‘‘Eurana’ accident? A. Except that the
“Burana’’ accident was the first time when I gathered the experi-
ence that that undercurrent could have such strength.

Q. Isee. You mean you saw no evidences of this so-called
undercurrent previous to the ‘‘Eurana’? A. Yes, but not of
such weight.

Q. Would you make that a little more definite, Captain, as
to what degree or character of strength? A. Well, I have gone
through the narrows at low water slack on five previous occasions,
and I think on three of them that I had to use very considerable
starboard helm to make the bridge, but the ship answered and
showed her manoeuvring—or manageability with her helm on
those three previous occasions when I felt that set.

. Give me the particulars of those three previous occasions,
please? What ships? A. Why, offhand, I couldn’t do that.

Q. Was any of them the “Eurana’ A. No.

Q. Have you got any definite recollection of those ships other
than the impression that you have got? A. At the time of the
accident—immediately afterwards 1 reviewed my various trips
that I had been through the bridge and the set of the tide at those
different times, and I found that I had taken five vessels through
at low water slack—not a high low slack, but an ordinary low water
slack.

Q. And from your experience you gathered the information
that you have given us? A. I have.

Q. That there was a so-called undertow under the surface?

A. I have. I have also from other pilots—discussing the
navigation of the bridge with other pilots corroborated my experi-
ence—

Q. Never mind that, I am speaking as to your own experi-
ence. A. My experience is such. _

Q. That you knew at the time. And you met with this
undertow that you speak of to such an extent that you had to star-
board your helm against it? A. Yes.

Q. On three of the five occasions? A. On three of the pre-
vious occasions.

The Court: I did not quite cateh that, Mr. Burns. Would
you mind repeating that.

Mr. Burns: The witness says that he met with this under-
tow that he speaks of on three of these five different occasions, the
effect of it being that he had to starboard his helm.

The Court: Yes, I understand that, but he as I understood
him to say—correct me if I am wrong—still she answered her

helm in the draw. :
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The Witness: Yes.

Mr. Burns: Yes.
bt The Court: But your point is that he met those three times

efore.

Mr. Burns: Yes, my lord.

The Court: Yes.

Mr. Burns: Q. Did you have any difficulty at all before?
A. No, the ship answered her helm apparently.

Yes, am I correct in this deduction, that the ‘‘Eurana’’
time was something extraordinary entirely. Is that what you are
seeking to convey? A. T believe that I struck it at an exception-
al time when that undertow was probably at its strongest with a
ship heavier possibly than any ship I had taken west through the
bridge before at low water slack.

. What would be her draft at that occasion? A. Twenty-
five feet six I think approximately.

Q. Do you remember the draft of the other ships that you
took through? A. They were none of them as deep as that at
low water slack.

Q. Well, I mean the depth of her draft—at least, her draft
would depend upon her load? A. ¥Yes.

Mr. Smith. He means the ones that you took through.

Mr. Burns: Yes, that is what I am speaking of, I am not
speaking of anything else. I say what I mean.

Q. Well, how near would that draft be on those other ships

to the draft of the ‘“Eurana’ at this time? A. Two feet more.

Q. What? A. Two feet more—two feet more.

Q. That is there would be less draft by two or three feet?
A. Yes.

Q And the “Eurana’’ was two or three feet more? A. Yes.

. Have you checked up times—certain times as compared
with the tide table times of the tides that you took these other ships
through? A. I did check up—

. That is to say, how much before low slack according to
the tide table would these other tripsbe? A. The greatest differ-
ence I have found—that, of course, is an estimate and an approxi-
mation only, as I use no instruments. It was only by vision and
the action of the ship, that I can judge—and close on one hour is
the greatest difference I have found between the time in the tide
table and the time in my experience.

Q. Well, what do you mean by that, Captain. You say that
you have found a difference of an hour in the tide tables with re-
ference to the turn of the tide at the Second Narrows? A. Pretty
close to an hour, sir.

When did you find that? A. Very definitely with the
‘“Eurana’’.
Q. On this particular occasion? A. On this particular

trip.
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Q. 'Well, the ship was anchored aft after hitting the bridge,
with three tugs attending her alongside, and the anchors were
ordered shortened in an hour and a half before high water slack,
and the ‘‘Eurana’’ swung to the ebb tide fifty minutes before high
water slack.

Q. That is after she disengaged from the bridge? A. Aft-
er she had disengaged, the ship.

Q. Then the ship swung fifty minutes before? A. Fifty
minutes before, the ship swung to the ebb tide.

Q. Yes? A. Before I could get the anchors up.

Q. Any other time? A. Several times. The next time I
gimeddown through the bridge, I found the tide over half an hour

ead.

Q. Any other time? A. Several times, one being—I can’t
be specific.

Q. Could you say when your next time was? A. The
‘““Robin Hood’’ was the next time.

Q. What date was that? A. T have it in my little book.

Q. Well, could you just look at it? A. March the 30th,
1927.

- Q. Whattime? A. The afternoon, about—I went through
the bridge shortly after twelve.

Q. Noon? A. Noon.

Q. Which way? A. Bound west.

Q. Bound west? A. Yes.

Q. Could you say how soon after noon—at least, when you
observed this? A. Within the first twenty minutes after noon.

Q. Twelve twenty? A. About twelve twenty.

. And you say at that time the flood came in how many—
thirty minutes sooner? A. That was high water slack.

. Oh, that was— A. The ebb tide was running when I
went through the bridge.

. And it was thirty minutes earlier than the tide table? A.
I can refer to the tide table. I can’t just remember now offhand
what time the tide was.

. Well, have you got that? Was that 1927—just find out
(Handing table to witness) ¢

A. Thank you. It was 14.59.

Q. What is that? A. It says 14.59—at 2.59.

Q. 2.59% A. It may have been twenty minutes late, I don’t
remember, but—

. That is— A. That is high slack—that ship was out
through the bridge over half an hour before high slack with the
tide running strong.

Q. So that your statement—1I just want to get this definitely,
Captain, your statement is that on March 30th with the ‘‘Robin
Hood”’ you passed through the bridge— A. Yes.
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Q. —half an hour before high slack, going west? A. Yes.

Q. What was the ebbing strength? A. The tide was run-
ning ebb, we say.

Where were you coming from then? A. Barnet.

Q. Now, any other occasion where you figured that the tide
tables were inaccurate? A. My last trip with the ‘‘Forth
Bridge.”’

Q. What? A. The last time I came through the bridge.

Q. When was that? A. Not very long ago. The 11th of
September.

. What is the ship? A. The ‘“Forth Bridge.”

Q. Oh, the ‘“Forth Bridge,”’ that is where I misunderstood
you. Explain that situation? A. Supposed to be high water
slack at 5:16. At 5:16 I was in the middle of the draw, the tide was
still flooding. The tide in this case was late, not early.

Q. Would you say how long it flooded after that—or at least
how much before you were there? A. Half an hour. The
“Park Bridge’’ belonging to the same company passed through the
bridge half an hour later and the pilot found the tide was slack.

Q. Never mind now giving anything that some person else
saw.
Mr. Griffin: He can say it if you ask his reason.

Mr. Burns: I didn’t ask him that.

Mr. Griffin: You asked him how he knew.

Mr. Burns: I asked the witness for his own experience in
connection with the matter and I don’t want any hearsay. I didn’t
realize that he was trying to get something.

The Court: I did not quite catch what he said, Mr. Burns.
He said, it was supposed to be high water slack when we were
there. What did he tell you was the actual state?

Mr. Burns: At 5.16 supposed to be high water slack.

The Court: Yes.

The Witness: The tide was still flooding, sir.

Q. High water slack? A. Still flooding.

. To what extent? A. So strong that I would not come
near the bridge from the buoy.

Mr. Burns: I think you said, Captain, that you went through
the bridge at 5:16% A. I went through the bridge at 5:16.

Q. Supposed to be high— A. High water slack.

. High water slack, and it was still flooding ¢ A. It was
still flooding.

. And you say that you sized it up that she would be flood-
ing for another half hour, that it was half an hour ahead of the
time table? A. Half an hour ahead.

Of the tide table, according to your statement. Now,
what other occasion? A. The ‘“Robin Adair’’—I can’t say the
date—the ‘“Robin Adair,”’ it was quite late.
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Q. Can’t you turn your book up and see it? A. I am very
much afraid that that date is gone.

Q. Were you going west? A. Westbound.

Q. Yes? A. It is in this—it is obliterated, in my penecil.

. What is that? A. I won’t be absolute on that occasion
of the date. It is rather obliterated by my thumb.

Q. Well, could you give me approximately the date, because
we have a record of every ship. What is the entry just before
and the one just after, wouldn’t that give you something to go on?
A. Yes. It is between December 8, and January 24.

. And January 24 of this year? A. December 8, 1926,
and January 24 of 1927.

Q. Well, that is a year ago—a year last December? A. Yes.

. Now, then, what do you say with reference to that? A.
The tide was flooding—I came down a little ahead of time and
found the tide flooding so strongly I had to wait off Berry Point
till the tide should be easy enough for the ship to be manageable.

. And that was in comparison to the time of the tide table?
A. A good half hour.

Q. Half an hour before what? A. The tide half an hour
late.

. The tide was half an hour late, that was in connection
with high water slack? A. High water slack.

. High water slack. Any other occasion of this kind?
A. 1T don’t remember specifically.

. Now, this one you spoke of is the only one that occurred
previous to the ‘‘Eurana’’ accident, that is so, 18 it not? This last
occasion you spoke of—the ‘‘Robin Adair’’ was it? A. Yes.

Q. Isthe only one that was previous in time to the ‘‘Eurana’
accident? A. No, I had—knew of my own experience that the
tide varies as much as half an hour before the ‘‘Eurana’’ accident.

Q. Well, then, what experience is that based on? A. Twenty-
five trips through the bridge, sometimes I found the tide slack,
sometimes I didn’t.

Well, what incidents can you give me? A. I can’t offer
—at this date and my memory, without looking up the records of
the bridge I could not tell you specifically.

. Now, by looking at your book can you give me the name
of those five ships that you spoke of previously? A. Two, I
can’t.

Q. Well, give me three, then. Give me what you can—that
you came through in low slack, you said? A. I will have to have
the tide book.

Q. Isn’t your entry there with the name of the ship and the
time you passed the bridge? A. Not always in my book.

The Court: Perhaps, Mr. Burns, it is so near the hour of
adjournment you might just indicate to this witness anything that
you would like him to look up and he would be prepared.
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Mr. Burns: Thank you, my lord. I would like the witness

British Columbia t0 100k up these five ships, and give me what you can in the morn-
Admiralty Dist.  ing as to the particulars of the incidents.
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The Court: I shall not trouble you any more, Mr. Burns.
Tomorrow morning at half past ten.

(COURT ADJOURNED AT 4:30 P.M. UNTIL THURS-
DAY, SEPTEMBER 27TH, 1928, AT 10:30 A.M.)

Thursday, September 27th, 1928, 10:30 a.m.
(COURT RESUMED PURSUANT TO ADJOURNMENT)
WALTER WINGATE, resumes the stand:

CROSS-EXAMINATION CONTINUED BY MR. BURNS:

Q. Now, Captain, when we adjourned yesterday I was talk-
about the different occasions when you noticed the difference be-
tween the tide and the time of the tide tables. You gave me three
instances, the ‘‘Robin Hood,’’ the ‘*‘ Forth Bridge’’ and the ‘‘Robin
Adair.”” That is when you were going through? A. Yes.

Q. Have you ever noticed any other occasion? A. I have
several, there 1s a list I have—I have looked them up, and my
notes of the occasions, some of them are quite definite in regard
to time.

. Well, that is what I want to get? A. TFirst, the ‘“Robin
Hood,”’ I eonfused the time with the question of the ‘‘Robin Good-
fellow.’”’ The essential facts are right, the high tide was the great-
est variation that I had before found in the ‘‘Robin Hood’’ on the
30th of March.

Q. Give me that time? A. The ship passed through the
bridge some time after two, with the slack round three.

The Court: Q. Now, wait a minute, that is very confusing
for my notes, that change you are making. You told us yesterday
—what was this? A. The ‘“Robin Hood.”

. The “‘Robin Hood,’’ yes, and that date was what? A. The
30th of March.

Q. Did you mention the ‘“Robin Adair’’ as well? A. Later
on I did.

Q. Later on, yes, now, wait. It is very confusing—you
should be more careful? A. The date is the same, sir.

. Now, the change you wish to make is what? A. From
12:20— .

Q. Speak slowly now and let me get that because that is
important? A. From something after twelve p.m.—

Q. And the date? A. On the 30th of March.

Q. What year? A. 1927,
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1 Q. Yes, proceed? A. To something after 2 p.m. that same
ay.
Q. That does not show the change exactly you wish to make
you see? A. I made the remark of passing through the bridge
at 12:20 p.m.

Q. On the 30th of March in the ‘‘Robin Hood %’ A. Yes.

Q. The facts are now— A. That it was around 2:20 p.m.

The Court: Yes.

Mr. Burns: Q. What about the tide, just explain that. You
had better explain it all over again? A. The tide was nearly
an hour earlier I assumed by the strength of the tide.

The Court: Q. The tide you found there on the spot was
an hour earlier than it was reported to be in the tide table, is that
what you mean? A. That was my estimate.

Mr. Burns: Q. Now, how did you check this and bring this
different information this morning as against what you said yes
terday? A. I found the note of the ‘“‘Robin (toodfellow.”’

Q. Of the which? A. The ‘“Robin Goodfellow.”’

. You found a note on the ‘‘Robin Goodfellow?”’ A. The
“Robin Goodfellow.”’

Q. Isthat— A. A sister ship to that ship.

. Well, how does that affect it? A. She passed through
the bridge at 12:20.

. Well, did you have any charge of the ‘‘Robin Good-
fellow?’” A. Also, on a different date.

Q. No, but not on that date? A. Not on that date.

Q. Well, how did the ‘‘Robin Goodfellow’’ have anything to
do with it? A. You asked me to explain the confusion of my
time which I gave you yesterday from memory.

. I see. Then you got that from some person else, is that
it? A. Idid.

Q. So it was entirely hearsay? A. No, from my own rec-
ords.

Q. Now, you say you got it from your records, but just a
minute ago you said that you got it from some person else. Now,
explain that, witness, please. Well, how did you get the informa-
tion you are giving us now as against the information you gave us
yesterday? A. I looked up my records. Yesterday I gave you
it entirely from memory.

Q. Waell, you say now that you looked up your records, but
just a minute ago you said you found it out by reason of the ‘‘Good-
fellow,’’ T understood you tosay?. A. I confused the occasion of
the time of the ‘‘Robin Goodfellow’—the same name and the same
ship at a different date going through at that hour.

Oh, I see, then what I understand is that you looked up
the record.

Q. That you didn’t have—records of your own? A. Of my

own.
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And your mistake yesterday was caused by thinking of

British Columbia the “Robin Goodfellow” instead of the ‘‘Robin Hood,”’ was it?
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A. The ‘“Robin Hood.”

Q. Yes, pardon me, and it is in order to get these matters
right. Have you got your records there? A. I have.

Q. Let us see what you looked up? A. Extracts from my
records. I would like to give you four concrete instances of which
I have records.

Q. Well, have you got your record there that you—or is that
just simply a copy fromit? A. Itis extracted from it.

. Where is your record? A. The records are composed
of my pilot’s reports, my note book. The pilot’s reports are in—
some of them are in the pilotage office. Other records are in my
note book.

Q. Well, then, give me that information now? A. Yes.

. (ive his lordship this information? A. The 23rd of
July, 1926, ship ‘‘L. A. Christensen,’’ eastbound, passed through
the bridge shortly after 11 a.m. ; ship late on the tide, but tide quite
slack apparently.

. Now, what do you mean by that, Captain, ship late on
the tide and tide quite slack. Can’t you give that—with reference
to your note, give your evidence in such way so we can understand
it.

Mr. Smith: Give the time of the tide, Captain ?

Mr. Burns: Q. Just as if I knew nothing about it, I would
like to get it. Can I put it this way, Captain, because that is all
the information I want really to bring before the court: Was
there a difference between the actual tide and the time of the tide
as shown in the tide tables on this particular occasion, if so, what ¢
A. The tide was late.

Q. Well, to what extent? A. Probably fifteen minutes.

Q. You say probably fifteen minutes, do you mean approxi-
mately? A. Approximately.

Q. What was the stage of the tide? A. Low water, a very
low low water; records, 0.5.

Q. Practically slack, was it, or was it slack? A. It was
slack—quite slack.

. And it was slack later by fifteen minutes approximately
than the tide tables showed? A. Than the tide tables showed.

. Yes, and what others, and give it in that way? A. The
8th of August.

. The year? A. 1926. Steamship ‘‘Circunus’’ passed
through the bridge 11:45 a.m., westbound.

Q. Now, was there any difference in the time of the tide and
the time as shown in the tide tables in this instance? A. Low
water slack by the tide table was ten minutes past twelve.

Q. Yes? A. Tide apparently quite slack, but evidence of
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first of flood making underneath ; high tide 2:05; 11 foot rise; ship
drawing twenty-four feet.

. Was the tide later or earlier than the time of the tide
shown in the tide tables? A. At least twenty-five minutes early.

Q. Earlier? A. Earlier.

Q. According to your observations? A. Yes.

Q. Any other? A. ‘‘Golden Gate,”” 11th of August, 1926.

The Court: Q. Proceed. Do not take so long, you know.
A. Time of tide 2:38 p.m. :

Mr. Griffin: May I interrupt, Captain. Just give what Mr.
Burns wants—give the difference in time, whether late or early,
that is all he wants.

A. Tide about twenty minutes early.

Mr. Burns: Q. Any others? A. 5th of September.

Mr. Griffin: Q. Year? A. 1926.

Mr. Burns: Q. Time? A. A.M. tide—ten something.

Q. I didn’t say time. Well, give the name of the ship first?
A. “Poljana,”’ westbound.

. And what time were you there? A. Right on time with
the tide. Tide right.

Q. What time was it? A. T have just O.K. in my book.
The time of the tide was in the book. 11:14 a.m.

. And how was the tide? A. Right.

Q. Right? A. Yes.

Q. Youmean— A. Agreed with the book.

Q. Agreed with the book, well, why are you giving me that?
A. You asked if T had ever found an instance when the tide
agreed with the book as well as others.

. I didn’t ask you any such thing, witness, and it would
be absurd if I had asked you. Your intelligence ought to have
shown you that, even if you thought I had said it. I am not ask-
ing you instances where the tide agrees with the tide table, I am
asking you for those that don’t agree, according to your evidence
and nothing else? A. 11th January, 1927, Steamer ‘‘Robin
Goodfellow.”’

Q. What time were you there? A. About 12:20 p.m.

Q. And how was the tide? A. The tide—

Q. Ascompared with— A. Half an hour early.

Half an hour early. Any others? A. T have no exact
data on the others.

. Now, what about the ‘““Robin Adair?’’> A. The ‘“Robin
Adair’’ on the 9th August—

Mr. Griffin: Q. Year? A. 1926.

Mr. Burns: Q. Time? A. Thavn’t a record of the time.

‘Well, what about the ‘‘Robin Adair’’ with reference to
the point we are discussing with you? A. The tide was so much
out that I had to let go the anchors after passing Berry Point.
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Q. In what way wasit out? A. I don’t remember whether

Brirish Columbia 1t Was early or late, but I couldn’t approach the bridge at the
Admiralsy Diss.  stage of the tide, although I left in the right time for making the
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bridge.

What was the stage of the tide? A. I don’t remember.
I can’t check up whether it was p.m. or a.m.,-except that it was
daylight.

.  Well, was it low water slack or high water slack? A. I
think it was high water slack.

Q. Now, you said yesterday that the ‘“Robin Adair’’ was an
instance between December 8th, 1926, and January 24th, 1927, do
you remember, you read off your book? A. Yes.

. And the entry was smeared in some way because of the
lead pencil? A. Yes.

. You gave those outside dates and said within those dates
the ‘“Robin Adair’’ instance? A. Well, I did handle the ‘‘Robin
Adair’’ in those dates but that wasn’t the occasion which really had
forced itself on my mind, because the ‘‘ Robin Adair’’ on the 20th
November was not a loaded ship, and it was when she was a loaded
ship that I had difficulty; and on the 9th of August she was a
loaded ship.

Q. And the entry that you were looking at when you gave
your evidence yesterday was an entry of the ‘“Robin Adair’’ when
she was light and not loaded, was that it? A. The—

Q. That is between December 8th, 1926, and 24th January,
1927, she went through light and not loaded, and you have cor-
rected it now and found that the occasion in question was when
she was loaded? A. When she was loaded.

Q. So this was when she was light— A. On November
20th.

Q. What is that? A. On November 20th.

On November 20th? A. Yes.

. Then the dates yesterday, between December 8th, 1926,
and January 24th, 1927, they were erroneous? A. Those were
the pages which were missing from my book, and I didn’t look
farther back to November to see.

Q. Now, you have looked up to give every instance you can
as I understand you? A. T have.

Q. Of where you claim that the tide tables were inaccurate ?
A. T have.

You would agree with me, Captain, would you, that
tides out an hour, half an hour and so on, as you have testified
that any table made up of that kind of figures could not be called
highly accurate, could it? A. In water such as we have here
you don’t expect a tide to be—any tide table to be absolutely ac-
curate within half an hour.

Q. Will you answer my question, please, now. I ask you,
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in view of your testimony as to these various occasions where you
found the tide table times out half an hour or an hour— A. Yes.

Q. —on those different occasions, whether you could as a
seaman say that such tide tables could be properly stated to be
highly accurate? A. No, I couldn’t say so.

. In other words, in view of your evidence, any statement to
the effect that the tide tables are highly accurate would be erron-
eous, wouldn’t it? A. It would.

. Now, the tide tables of the Pacific Coast for 1928, vou
recognize that. (Showing book to witness)? A. Yes.

Q. Captain F. Anderson, hydrographer—

Mr. Burns: I will put this in, my lord. The page I am re-
ferring to—

The Court: These tables now are not the ones in already.

Mr. Burns: No, my lord, 1927 went in yesterday.

The Court: You are putting in the tables for 1927.

Mr. Burns: No, 1927 went in yesterday, my lord.

The Court: Oh, yes.

Mr. Burns: These are the tables for 1928.

The Court: 1928, exhibit 14.

(DOCUMENT MARKED EXHIBIT NO. 14)

Mr. Burns: Q. I refer to the page following the contents,
and the statement with reference to the tide table made above the
name of Captain F. Anderson, hydrographer—the last paragraph:
*‘ Aceuracy of tide tables and correct time.”” ‘As the accuracy of
tide tables is represented—’’ now, you might follow me so there
will be no question—

The Court: What page, Mr. Burns?

Mr. Burns: It is not a numbered page, my lord, but it is
the page following the contents.

The Court: Oh, yes.

Mr. Burns: It really should be three, because the next page
is four.

The Court: 1T see, yes, page three.

Mr. Burns: ‘‘As the accuracy of tide tables is represented

by the length of the tidal observations on which they are based,

those for all the six principal ports, mentioned above, are now
highly accurate. In making use of the tables, it is important
to have the time correctly.”” And so on.

Now, Captain, in view of what you have just said, that is a
misstatement in your opinion—erroneous? A. T beg to differ,
sir.

Q. Well, explain it? A. These tide tables that you base as
being highly accurate are applied to the Port of Vancouver. The
difference of the tide between the Port of Vancouver and the
Second Narrows Bridge, the observations have not been carried
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on to that extent referred to in the book, as far as I have been
able to gather from the tidal surveyor at Vancouver.

Q. So that is how you deal with it. Now, Captain, you said
there were five occasions upon which you went through the bridge
at the same stage of tide as that which existed at the time of the
‘“Eurana.”” Have you any particulars of them? A. I have got

- four instances, referring to the ship ‘‘L. A. Christensen,’’ the ¢ Cir-

cunus,’’ the ‘‘Golden (tate,”” the ‘‘ Poljana.”’
So that four of those five occasions that you mention are
four of the ships that you mentioned this morning? A. Yes, sir.

Q. And what about the fifth, or is there a fifth? I mean
going through on the same stage of tide as you went through on
the “Eurana’’? A. I have not been able to check up the fifth
ship, and the reason I gave five ships was that on the ‘‘Eurana,”
on the day following the accident I checked up and made a note
then that I had been through the bridge five times at similar
stage of tide, but the five ships at this date I can’t check up defi-
nitely. -
Q. All right. Then were you going west on all these times ¢
A. One occasion I was bound east.

Q. One east and three west? A. Three west, of those.

. You said that on three of the five occasions you noticed
this, what you term undertow? A. The ship ‘‘Christensen,’’ ship
“Circunus,’’ and the ‘“Golden Gate.”’ .

Q. Were you bound west on all of these occasions? A. I
was bound east in the case of the ‘‘Christensen.”

Q. Now, just the first one, because I want particulars of
these. What was the first in point of time of those three? A. The
¢‘Christensen.”’

Q. When was that? A. The 23rd July.

. And you were going east? A. Bound east.

Q. At what stage of the tide? A. Low water slack.

. Low water slack. Where did you feel this undertow.
Explain that to us? A. When the ship was fully three-quarters
of the way through the bridge, she set strong over to the north
shore.

. How soon was the first of the flood? A. I estimated
then I think about fifteen minutes early.

Q. I know, but I mean how soon—

A. No, late.

Q. Had it started when this set occurred that you speak of ?
A. No appearance of tide at the bridge—pasing through the
bridge.
¢ . That is to say the water was absolutely slack? A. Ap-
parently absolutely slack. . .

. And you say there was a set while she was still in the
bridge? A. When she was practically through the bridge—three-
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quarters of the way through the bridge she started over to the
north shore strong.
Without any indication of that set or anything of that
kind on the surface? A. On the surface.
. Did you go back to look or did you— A. T had to stay
with the ship.

Q. Whatisthat? A. T had to stay with the ship.

Q. Yes, I understand, but if I said go aft, possibly you
would understand me? A. No,sir, I can’t leave the bridge.

. I see. So that you observed that from the bridge? A.
From the bridge.

Q. Now, what was the other—the next one? A. The
“Circunus.”’

Q. And that was August 8th, 19262 A. 8th, 1926.

Q. You were going west? A. Bound west.

Q. Low slack? A. Low slack.

Q. Tide apparently quite slack—I am just reading what you
gave, so we will understand it? A. Yes.

Q. And evidence of first of flood underneath. Now, where
were you—where was your ship when you received this evidence
of the first of flood? A. Probably about 400 feet {rom the bridge
—from the bridge opening.

Q. What is that? A. Probably about 400 feet from the
bridge opening.

That is before you got to the bridge? A. Yes.

Q. And will you just explain the effect? A. I had to use
a little starboard helm to make the middle of the bridge, and keep
the starboard helm on the ship.

Q. Are you accurate in your distance, Captain, with refer-
ence to that 400 feet. I want to get your evidence as definitely as
possible on this point? A. Ship moving, at this stage of time,
I might be 200 feet one way, but not closer. I might have been
200 feet farther from the bridge, but not nearer.

. Isee. So that that 400 feet from the bridge might have
been 600. A. Might have been 600.

Q. I see. When you say 600 is that the extreme limit, or
would it be 700. Might it be 700? A. I don’t think so. I don’t
think so. ) )

. Well, you would not be surprised, I suppose, whether it
was 600 or 700. Or would you be surprised if it were 700—I
mean as a matter of fact. Remembering of course, Captain, to
give as definite as you can. I realize— A. As definitely as I can
give you, it was between 600 and 400 feet from the bridge.
. Now, the next one was which—the ‘‘Golden Gate?”’
A. ‘‘Golden Gate.” )
Q. August 11th, 19269 A. Ves, sir. .
Q. You were going west with her? A. Yes, sir.

RECORD

British Columbia
Admiralty Diss.

Defendant’s
Case

W. VVi_ngate
Cross-exam.
(Contd.)



RECORD

94

Q. And you say you felt this undertow on that occasion ?
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Admiralty Dist,

Defendant’s
Case

W. ﬁgate
Cross-exam.
(Contd.)

. Where was your ship when you felt that? A. Oh, I
should say 600 feet from the bridge in this case.

Q. That is, your minimum of 400 would be in this case a
minimum of— A. 600.

Q. 600, and just how much latitude would you give the other
way? A. 900.

Q. It might be anywhere from 600 to 900 feet? A. Yes.

. And just explain what happened? A. Ship felt set and
had to keep starboard helm—keep certain amount of starboard
helm on to make the middle of the bridge.

Q. No indication of this at all on the surface? A. Yes, the
tide was showing on this occasion.

Q. What is that? A. The tide was showing on this occas-
ion.

Q. The tide was showing— A. On the surface.

Q. That is, the flood had started? A. The flood had started.

Q). Inthat case you say the flood was earlier than— A. Yes.

Q. —than the tide table. So the moving surface showed the
incoming tide? A. Yes.

And you were meeting it? A. Yes, sir, so much so that
it is very definitely fixed, that a scow coming down for the ship
left Dollarton before the ship, passed by the ship and went right
up to the bridge, she could not get through, the tide was running
so strong, and the ship lost the tide by having to wait for the scow.

Q. And that would be surface effect, wouldn’t it, so far as
the water was concerned? A. Yes, sir.

Q. So that the tide was then pretty strong flood? A. Yes,
sir.

Q. When your ship was between this 600 and 900 feet. And
would you say that there was any difference in the water, that is
between the surface and underneath as to its set or current ¢

A. T wouldn’t say in this case—I couldn’t say.

Q. That there was any eddy? A. I couldn’t say in that
case there was any eddy.

Q. So this is not the case of an eddy at all— A. Set.

Q. Well, set—incoming tide? A. Yes.

Q. And you were meeting it, it was earlier and that is why
you were meeting it? A. It may have been running stronger
underneath, I couldn’t—impossible to tell.

Q. So we can score that out as far as undertow matter is
concerned. How was the surface, in what direction was the cur-
rent of the incoming flood in this case we are speaking of? A.
Apparently setting a little to the north shore.

Q. What was a little on the north shore, what do you mean
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by that? A. Well, at an angle with the course of the ship to
the bridge.

Q. Well, I mean, what do you mean by a little. I want that
explained a little more definitely. You say the current was setting
a little to the north shore? A. It might have been five degrees,
might have been fifteen degrees.

Q. Notmore? A. At thisstage I would not commit myself
to anything further.

Q. I see, so that your little means anywhere from five to
fifteen degrees? A. Fifteen degrees as regards the tide.

. So that as far as this undertow is concerned, apart from
the ‘‘Eurana’’ case, these two instances you give are the ¢ Circun-
us’’ and the ‘‘Christensen ?’’ A. Yes.

Q. Now, in the ‘““Christensen’’ case and the ‘‘Circunus’’ case
do I understand that the surface water, according to your testi-
mony— A. Yes, sir.

. —was quiet? A. Apparently absolutely slack.

Q. Absolutely slack, and that you claim that there was an
undertow effect beneath? A. Yes, sir.

Q. Any idea of how far down? A. No.

Q. 1In the ‘“Eurana’’ case with the same conditions actually
occurring, that is the surface absolutely slack and the so-called
undertow beneath? A. Yes, sir.

Q. So that those three instances were absolutely identical ?
A. No, sir.

Q. What do yousay? A. No.

Q. What is that? A. No.

Q. Well, you see the point I am speaking of. Mind you I
am not saying that as a statement, T am just saying it so that you
may confirm it for some other question. A. In the ‘“Eurana’
case the surface was absolutely—apparently absolutely slack, but
the strength of the undertow was—

Q. Stronger? A. Tremendously stronger.

Q. Well, apart from strength—I am not attempting to get
anything more than information from you, Captain, at present.
Apart from the strength—the relative strength of the undertow,
those three instances were absolutely identical. Is that a fair
statement? A. Comparatively so.

Q. Yes? It is not a case of the surface water going one
way and the undertow going the opposite way? A. No.

No. Well, now, then, from your observations, Captain,
would you say that that was a usual thing there or not on certain
tides—on the same tides? A. From my observations I would
gather that on large tides those conditions exist at low water slack.

Q. That is to say—well, I presume this only needs to be
mentioned to be agreed to, that a tide always does practically
the same thing in the same conditions—meeting the same con-
ditions. That is a truism, is it not? A. Some cases—
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Q. That is, let me put it this way, the same height of tide, or
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to certain surges in the tide.

Q. Well, then,—

Mr. Griffin: Let him finish, please. You are really arguing
that, so let him argue it.

Mr. Burns: I didn’t mean to argue.

Mr. Griffin: Go on, finish it, Captain.

The Witness: Variations that are due to practically any tide
which has certain surges, and a tide that you get on a similar foot
tide and the next tide on the same footage, you might not get the
same eddy or the same undercurrent.

Mr. Burns: Q. That is largely applicable to the slack or
near slack water? A. Close to the slack water.

Q. But take the same kind of tide at that point, for instance,
you would naturally look, because of the tide’s operations, for the
same results? A. I would look for the existence of that under-
current.

. Now, did you put this down to this fill, do I understand
you? A. It is the logical cause of that eddy.

By the way, I didn’t get—at least, I haven’t got in my
mind the position you were in in the ‘‘Eurana’ when you met
this condition, that is the distance from the bridge. I think I
have a note of it somewhere. Just under a thousand feet, wasn’t
it in that case. Yes, you said when you were about 1,000 feet from
the bridge you gave her half speed to increase the helm, and then
you gave a starboard helm, and showed undercurrent. Now, how
soon after you gave her half speed ahead—you gave her half
speed to increase—to aid the helm, did you feel this undercurrent ¢
A. Probably about 900 feet from the bridge.

Q. About 900 feet?

The Court: What order did he give them? I was looking
at the exhibit for a moment.

Mr. Burns: Well, it could be taken this way, my lord, that
in the ‘“Eurana’’ case he felt this undercurrent when he was about
900 feet from the bridge.

The Court: Yes.

Mr. Burns: Q. When you say 900 feet I suppose you mean
there would be some leeway both ways? A. There would be lee-
way both ways.

. Yes, that thousand feet might be 1200 feet—well, it
couldn’t be under 900 feet—we will put that minimum. A. I
don’t think it was over a thousand feet before she showed a sign
of it.

Q. Well, we will say 900 to 1000 feet, would that be right?
A. T think so.

10

20

30

40



10

30

40

97

Q. Now, you spoke of this Knuckle, Captain.

The Court: That is exhibit 8, is it?

Mr. Burns: Pardon me, my lord.

The Court: Is that exhibit 8 you are looking at?

Mr. Burns: Exhibit 8, my lord.

The Court: Yes.

Mr. Burns: Q. You spoke of this Knuckle—

The Court: At point ‘A’

Mr. Burns: Q. At point ‘“‘A”’ just note that. In your
opinion, has that Knuckle got any bearing on the tide affecting
the tidal current or currents? A. Some amount.

. On an ebb tide there is a certain amount of back eddy,
dead water there, is there not—under the Knuckle? A. On the
last of the ebb tide.

Q. Wait, I will come to the last of the ebb tide. I am
speaking of the ebb tide that always set—or at least I mean to
say the flowing ebb tide, there is a certain amount of back eddy,
dead water through ‘“A’’. A. I have never been close enough
in to the Knuckle to see whether it was dead water as regards the
ghip or not.

Q. Then you couldn’t say from your observations as to
whether there occurs or exists dead water or back eddy under
the Knuckle. When I say under the Knuckle to the west of the
Knuckle when you are going west. Isthatright? A. You would
have to be pretty close in.

Well, that may be so, I am asking you whether you say
that you don’t know from your observations whether that water
that I speak of exists or not. Is that right? A. Not where I
have the ship.

. What is that? A. Not where I have taken the ship is
there any back eddy.

Q. That again is not an answer to my question, Captain, I
am asking you a simple question: You don’t know from any
observation you have made whether there exists dead water or
back eddy under the Knuckle, meaning westward of the Knuckle
on the flowing ebb tide—that is on an ebb tide. A. Between the
Knuckle and the bridge, close in shore, yes, I have seen an eddy
of slack water in shore.

. I see. Well, now, just show on the map where you did
see that? A. Right about there. (Indicating.)

Q. Approximately? A. Yes.

Q. You might mark that. Mind you the evidence will show
this. A. (Indiecating.)

Q. To what extent would that be—I mean eastwardly or
westwardly? A. None to effect the ship.

Q. I am not asking you that again, Captain. If you would
just— A. Well, sir, I have not studied the thing except—the
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tide, as to how it would affect the ship, you are asking to answer
questions now which—to consider things—from memory, things
which I never considered before, or had need to consider.

Q. Well, if you didn’t need to consider it then there is no
aspersion to be cast upon you if you didn’t do it. All I want is
a reply to my question, that is, a reply directed to my question,
and that his lordship will tell you I am entitled to have. You
can make any explanation you like, but we can’t get along unless
you apply yourself to that feature of the matter.

I was asking you to what extent—if you knew to what extent
eastwardly or westwardly that dead water or back eddy that we
have been speaking about is? A. Close in shore in—very close
inshore for perhaps 1200 feet.

Q. 1200 feet east of the bridge? A. FEast of the bridge.

Q. Would you say that it goes right up to the line of the
bridge, westwardly? A. Just back of the fill.

. Mind you, I am talking about an ebb tide? A. Yes, sir,
You didn’t say which state of the ebb tide.

Q. No, no, but at some time during the ebb tide? A. Yes.

Q. And how much—up to what point, or approximately what
point eastwardly—within two or three hundred feet of the
Knuckle? A. Well, the Knuckle is 1600 feet from the bridge
and I said 1200.

Q. Well, it would be about 400 feet from the Knuckle ap-
proximately? A. Approximately.

Q. From your observations could you say how far out that
dead water or back eddy extends, that is, out into the stream—or
how far out does it affect the water? A. Not farther I should
assume then twenty-five feet draft or twenty-foot draft, depth
of water.

Q. That is, there would be no effect according to your idea
as far as this back eddy or dead water is concerned outside of
twenty feet in depth? A. Yes, sir.

Q. And do you know how far that is from the shore? A. It
varies, the contour of the shore is very irregular from the bridge
to the Knuckle.

Q. Now, Captain, on this trip down, you slowed down, you
say at 5:54—1I am directing your attention now to your trip on
the “Eurana?”’ A. Yes, sir.

. Approaching the bridge at 5:54, and you signalled for
the bridge very shortly after that? A. Yes, sir.

Q. Can you describe or fix the position of the ship at that
time with reference to the land? A. Close round the buoy.

Q. Closer to the buoy than the land? A. Yes, sir.

And what would you say, that you were midway—at
least, between the buoy and the land, directly out—mow, I am
speaking approximately: if T want anything definite from you
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I will ask you a definite question, but I just want your approxima-
tion—your idea approximately where you were ?

Mr. Griffin: Mr. Burns, you have not given him which shore
you are speaking of ¢

Mr. Burns: Well—

N Mr. Griffin: He would have to be between the buoy and one
shore.

Mr. Burns: Yes, but if my friend desires to be definite in
that respect, of course, I will, but no person would imagine for
a minute that he would be between the buoy and the north shore.

Q. I am showing exhibit 7 the admiralty chart, can you show
me (;n this chart where the buoy it? A. About there. (Indieat-
ing.

Mr. Griffin: Mr. Burns, that is not really fair to us, it is
not relevant—

Mr. Burns: Well, I don’t want anything of the kind—it is
better to have these things on the soundings, I think, but I want
to have this marked if I can have it.

. Would you mark that—what do you say, in blue pencil—
the buoy? A. That is marked as the buoy there.

Q. Oh, is it—I see. Well, that is all right.

The Court: Q. Is that on the east of Berry Point?

A. ZEast of Berry Point, sir, on the north shore.

Mr. Burns: Q. Your counsel would have you between the
buoy and the north shore—he would have you in a great fix?
A. Yes, but you ask me between the buoy and the shore.

Q. The buoy is as a matter of fact to the north and west of
Berry Point, isit not? A. North and west of Berry Point.

Q. Yes, north-east. Now, would you show me as nearly as
you can while you were in there—at this point, 5:54 when you in-
creased your speed—when you slowed down ¢

The Court: Put the letter'‘C’’. That scale is pretty small,
isitnot? A. Very small, to judge distances.

The Court: Yes, it is.

Mr. Burns: Possibly we might use this other map. My friend
suggests that this map is a little larger scale, I was wondering—I
think it is.

. That would be more effective for our purposes, Captain.
A. T think so.
The Court: That is exhibit 15.

(PLAN MARKED EXHIBIT NO. 15.)

The Court: What do you call this, Mr. Burns?

Mr. Burns: It is Vancouver Harbour, British Columbia,
1928. It has got the signature of the Vancouver Harbour Com-
missioners on it—the Chief engineer.

The Court: We will call it Vancouver Harbour map.
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The Witness: It is numbered 31952.

Mr. Burns: Oh, it is numbered, my lord, 31952—

. Well, on this map, then, Captain, you might fix if you
could with pencil? A. Yes.

. Fix first of all the buoy. Put that in red, will you, because
the other is blue. A. (Indicating.) It can be only approximate.

. Yes, well, that is the understanding? A. 1 will call it
“B’’, buoy ?

The Court: Q. No, call it ¢“C”’, because you have ‘‘B’’ al-
ready on the chart. Oh, pardon me, that is a different chart; put
it ““A’>,  'When I come to think of it, Mr. Burns, that may be con-
fusing, we have one ‘“A’’ on another. Better mark that ‘‘C’’ now.
A. (Indicating.)

Mr. Burns: Q. Now, you might fix approximately where
your ship was? A. 5:54.

. 5:54, when you slowed down.

The Court: Mark that “D”.

Mr. Burns: Markit“D”. A. (Indicating.) Shall I make
it—

The Court: “D”.

Mr. Burns: Q. Mark it “D”. A. (Indicating.)

The Court: Let me see that.

Mr. Burns: If the Registrar will mark that, I want the wit-
ness to make some additions to it.

Q. You signalled for the bridge, you say, very shortly after-
wards? A. Yes, sir.

. Well, what would you say?

The Court: You might have another copy of that for me
during the intermission.

Mr. Burns: Yes, my lord. Iam sorry that I haven’t had this
up better.

The Court: Oh, no, it is no inconvenience now.

Mr. Burns. I didn’t realize that a large scale map would
be more convenient for the court.

The Court: Yes.

Mr. Burns: Q. Very shortly afterwards—you say one
minute or half a minute—half a minute to one minute?
A. Within the minute.

Q. Within the minute? A. Within the minute.

. You signalled for the bridge, and you were fully a mile
and a third from the bridge? A. Yes, sir.

. And would you figure under the circumstances, every-
thing going all right that it would take you about fifteen minutes to
get to the bridge. That is your evidence, I take it? A. Yes,sir.

. When did you lay the course to the north pier, that is the
north pier of the bascule? A. When off the buoy.

Q. That is when you got off the buoy ? A. Yes,sir.
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Q. You laid the course then on the north pier of the bascule,
and carried that course until you got to the Knuckle? A. Yes.

Q. Until you were abeam of the Knuckle or— A. Abeam
of the Knuckle.

Q. And then you changed the course to the south pier?
A. Yes, sir.

Q. Now, you say that the Knuckle is about 1600 to 1700 feet,
could you establish that more or less on the plan? A. You might
e}sltablish that by the most easterly of the water mains shown
there.

Q. You would say then the Knuckle was just at the point of
the most easterly— A. Most easterly water main.

Q. Water main, that is shown on this map, exhibit 15. Now,
when you were abreast of the Knuckle, could you say what time
that was? A. T didn’t take notes of times.

. Iknowyoudidn’t. A. And check up—I would have to
just figure by the distance.

Q. If you can’t, just say so. I simply want to know what
information I can get? A. No, not definite for the moment.

Q. When you slowed down, you slowed down to a speed of
nine knots, I understand? A. The ship had a speed of about
nine knots.

Q. What is that? A. The ship had a speed of about nine
knots.

Q. Yes; and at 5:54 you rang her down with the idea of
getting her— A. Slow.

. What—what next? A. Getting her down to approach
the bridge at about four knots.

Q. When you say approach the bridge, could you say what
point in distance from the bridge you would be approaching?
A. 500 feet from the bridge.

. 500 feet. Your idea then was to get her down from nine
knots to four knots by the time you got 500 feet from the bridge ?
A. Yes, sir.

. Then under those circumstances—we have fixed the
Knuckle, what time would you say you were abreast of the Knuckle
approximately? A. Approximately it would be about 6:03.

. 6:03, you say you were abreast of the Knuckle. And
how far off the Knuckle were you? A. At the Knuckle the ship
would be almost in midchannel, that is, midway between the five
fathom contour lines.

. Well, now, then, would you fix your ship there at the
Knuckle? A. Any particular marks to put on it?

Q. What? A. Do you wish me to mark this?

Q. Yes, mark it? Have you got a pencil? A. No.

(Pencil handed to witness.)
Mr. Griffin: I might interpose to say that I think it would
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be impossible for any witness on that exhibit without the five
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zeau, which does show the five fathom line on both sides.

The Court: I would like to see that.

Mr. Burns: I wish you had mentioned it before.

M)r. Griffin: I did mention it yesterday. (Handing map to
court.

. uJMr. Burns: Well, I didn’t realize it. I am sorry, it is my
ault.

The Court: Yes, I think this is much better. This really
is a proper chart.

Mr. Burns: Yes, it is a help, my lord, I didn’t realize it.

The Court: Yes, I think it is the one we want.

Mr. Burns: Well, the only thing with reference to this is,
my lord, that I can bring the witness from this last map on to this
when he gets this point.

The Court: Yes, quite so. That will be exhibit 16. That is
a Canadian chart, you see.

(CHART MARKED EXHIBIT NO. 16.)

Mr. Burns: Q. Now, you understand, Captain, that the
next point that I want you to give us an approximate fix for, I
might take you to exhibit 16—plan exhibit 16 as that shows—it
shows the pipe lines that you have been speaking of—the water
mains and the bridge on a larger scale. A. Yes.

Q. Now, could you give me that? A. Yes—

Q. Better put it in blue.

The Court: Yes, ‘““E” in blue, that carries on. We had “D”’,
now, this is “E’’ on 16. A. (Indicating.)

Mr. Burns: Q. That would be about how far off the point
—the Knuckle? A. That is a little over 500 feet off the shore
line—600 feet off the shore line approximately.

Q. Then you stated that when you were about 500 feet from
the bridge you had to square for the middle of the draw, that is
change in your course? A. At that point I hauled over for the

north pier, then I said, when past the Knuckle I hauled over on to’

the south pier.

. Yes, I understand that. Well, then, you say at about
1200 feet—when you got to about 1200 feet from the bridge you
then changed your course to the middle draw of the span?
A. Square for the draw.

. Square for the draw; at that time there was no sign of
tide, you say? A. No sign of tide then.

Q. That is to say, absolute slack? A. The ship—absolute

slack.
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Q. And you gave her half speed at that point? A. A little
before then, I think.

Q. Oh, well— A. Just simply to increase her helm power.

Q. I know, I understand the reason, you gave the reason
for the increased speed, was to increase the helm power; but where
was the point that you did increase that speed to half? A. I
think it was right—just after passing the most easterly water
mains.

Q. Well, would you say just after passing the most easter-
ly water mains—I see you give these water mains—you gave her
increased speed, and it was then, was it not, that the undercurrent
showed? A. Not there.

Q. Oh, well, then, where? I am just trying to cover your
ground? A. When the ship was ‘within a thousand feet of the
bridge was the first sign of it.

Oh, I see, then— A. Between 1200 and 1,000 feet
was the very first sign.

. When you increased the speed you were a greater distance
than 1200 feet from the bridge, were you? ‘A. Yes, sir.

Q. Well, would you say 13—14% A. 1500.

Q. 15—1500 feet? A. 1500 feet.

. And it was when you got to 1,000 feet aproximately, that
you felt this undertow? A. The first sign of the undertow.

Q. Now, do you know the time. I suppose the way you felt
the undertow was the swinging of your ship? A. The first
suspicion was, having given the ship a little starboard helm, she
didn’t answer that helm, she kept absolutely plumb.

. Well, then, when did she take this sheer that you speak
of? A. Not till she was 600 feet—600 feet from the bridge she
started to sheer.

Q. 600 feet? A. 600.

By the way, there is one question I want to ask you with
reference to that buoy: could you give the distance approximately
that you were from the buoy when you passed? A. Might have
been 300 feet, might have been only 200.

. Not more than 300? A. T don’t think it was more than
300, but I have no—I could check that up from the chart better
than I can by memory.

Mr. Griffin: What distance was that, Mr. Burns, please. I
didn’t catch the question.

Mr. Burns: The distance he left the buoy on his starboard.

Q. From the chart, which chart—the admiralty chart?
A. From the admiralty chart.

Q. Well, you have it there? A. This chart would be about

. That is, you had passed the buoy about 600 feet from it
—600 feet to the south of it? A. Yes.
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Now, then, we are here, Captain, at 1,000 feet, you felt

British Columbia the effect of the undertow to the extent of having put on some
Admiralty Dist.  starboard helm, and that carried along until she was about 600

Defendant’s
Case

W. Vﬁgate
Cross-exam.
(Contd.)

feet from the bridge when you felt this sheer. Is that so?
A. Yes, sir.

. Was anything done so far as the engines were concerned
in that period? A. The engines were put full ahead.

When were they put full ahead? A. I think it was 6:05.

. And where were you when they were put full ahead?
A. About 800 feet from the bridge.

Q. About 800 feet. So that you increased the speed to full
at 800 feet from the bridge? A. 800 feet from the bridge.

Q. And you say you did that to help the helm, did you?
A. To help the helm.

. And did it help the helm? A. It did not.

Q. Itdidnothelpit? A. Ithelped the helm, but it wasn’t
sufficient to save the ship.

Q. Well, you see, you haven’t got near the point yet that
you are addressing your mind to, witness, I think. I am referring
to the time the engines were put to full? A. Yes, sir.

Q. About 800 feet? A. From the bridge.

Q. Yes, before you had made this sheer we speak of¢
A, Yes.

. That is right, is it not, or is that—were the engines put
full ahead in order to counteract this sheer. Is that right?
A. She was feeling the undercurrent.

Q. Yes, oh, I understand that. Well, you felt this under-
current— or this undertow from a thousand feet down to 600 feet,
did you get as strong a sheer at 600 feet, it was a strong undertow %
A, Yes—

Q. Am I right in that?

The Court: Excuse me, Mr. Burns, I notice the witness was
using the same expression here, underflow or undertow.

Mr. Burns: Undertow, yes.

The Court: That is quite a different thing. Underflow you
said.

The Witness: Undercurrent, sir.

The Court: That is what I mean, because undertow is a back
flow, you see.

Mr. Burns: Yes, I quite understand, and as a matter of fact
I remarked it myself—at least, I thought it was a misuse of the
word.

The Court: Yes, I was just wondering whether I heard you
or the witness correctly.

Mr. Burns: Well, undertow has been used by both of us, my
lord, and I have accepted it, although I am critical of it, because
it was used by the witness.
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The Court: Q. You had better explain to the learned coun-
sel what exactly you mean, you see, as undertow ordinarily speak-
ing 1s not of course—is a flow backwards. You do not mean that,
do you? A. T have spoken of the direction, my lord, as being
across the bridge to the north.

Q. Well, that is what I mean? A. Yes.

Q. But now get your mind in touch with the learned coun-
sel. He is using the term that as I say—and you have used it,
that is what I don’t know whether you really mean what you say
here, just define it. You talk about undertow as a backward flow.
Now, I understand what you mean is that this was an under-
current, that is a forward or across flow. A. Across channel, sir.

The Court: That isit, that is not undertow, you know. That
is undercurrent or underflow, but not tow.

Mr. Burns: Quite true, my lord. I noted the difference
when the Captain was using that.

The Court: Oh, yes, it is not your fault, Mr. Burns, not at
all. I do not mean it is anybody’s fault, but I want to know
exactly what he means.

Mr. Burns. 1 quite agree and I would suggest that he settle
it now.

The Court: Yes, just get it definite now. You get the definite
—just the exact expression which will illustrate his meaning.

Mr. Burns: You suggest undercurrent? A. Yes, sir.

The Court: That is the idea.

Mr. Burns: We will speak of undercurrent then.

The Court: Yes: that is better, I do not think I will mis-
understand it now.

Mr. Burns: If I used undertow different times I followed
it by using undercurrent, because I didn’t like the word.

The Court: Yes, I know, Mr. Burns. You see my observa-
tions are no reflection at all upon your words, but I just thought
at the time, this case is very important, it might go further, and
it might be—there is an important word, it was not as correct, that
is what T had in view, that it was an antagonistic expression which
might convey a false impression of the racing, so to speak, of the
current backwards through the bridge instead of forward.

Mr. Burns: Q. Now, Captain, in order to correct the notes
of your evidence and so on along this line, the understanding is
that where the word ‘‘undertow’ has been used, ‘‘undercurrent’
was meant? A. Yes, sir.

Then the question of direction and that sort of thing
could be settled, depending—in each particular case.

Now, then, I understand you to say—mind you these distances
are approximate—certainly I don’t suggest a foot in 600 feet, I
don’t mean that, but we are just trying to get an approximation
to understand the situation. But you say from 1000 feet to 600
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feet you felt this undercurrent that has been described, but that
at 600 feet it became so strong—or at least it gave the ship a
sudden sheer, that is, I think, the expression you used? A. Yes,
Sir.

. Now, between 1000 feet and 600 feet—approximately
800 feet, you gave the engines full ahead? A. ¥Yes, sir.

Q. At that time did the order have the effect of keeping
her straight—help the helm to the extent of keeping her straight?
A. Momentarily.

Q. When you say momentarily, what do youmean? A. On
the completion of the order the ship’s head was still holding her
OWI.

Q. Holding her own, on her own course? A. On her own
course.

Q. But as you say only that helped—the starboard helm
and the engines full ahead, is that right? A. Yes.

. And for how long did that occur—or continue, rather.
A. Perhaps a little over a minute—not over a minute. Within
the two minutes the ship showed so strong a sheer that we did not
expect her—could not expect her—

The Court: Do not drop your voice, you know, at the most
crucial part. You said for a minute the ship had—repeat that—
the ship had shown so strong a sheer, that what? A. That it
didn’t seem possible she could recover sufficiently to go through
the bridge.

Now, just exactly—I don’t know whether you gave it
to the learned counsel, I did not eatch it exactly, how far would
you be from the bridge when that occurred? A. At the be-
ginning, about 800 feet, and at the end, perhaps 500 feet.

Mr. Burns: Q. So that we have this picture, Captain, now,
haven’t we, that you commenced to think that she showed when
you were about 800 feet from the bridge, first? A. At 800 feet,
T had no cause to believe that the ship would not go through the
bridge as I had taken others before.

Q. Well, then, when was it, or what distance were you from
the bridge when you came to the other conclusion? A. About
500 feet.

Q. After this sudden sheer? A. Yes, sir.

Q. You said it was 600 before, but that is approximate?
A. Well—

Q. Now, between 1,000 feet and 600 feet you had got an
effect I am assuming, from this undercurrent to such an extent
as first of all you had to give her starboard helm definitely—
A. Very little.

Q. To counteract it? A. At first.

. Well, increasingly, well I put it that way, increasingly
giving her starboard helm? A. Yes, sir.
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Q. And that is correct, is it, Captain, that from the time you
first felt this undercurrent you applied the well known act of
giving her starboard helm to counteract—helping her to steer?
A. Yes, sir.

Q. And so far as that operation was concerned, as the ship
went on that was increasingly necessary; in other words, to give
her more starboard helm to keep her straight, is that right?
A. Not to any extent until suddenly.

Q. That is to say so far as the starboard helm is concerned,
could you say how much starboard you gave her? A. I expected
her to swing before—possibly five degrees of helm. The order I
gave was a little starboard helm.

Q. I see, so that the result of that would be approximately
five degrees. Did you increase that in orders from that time until
the sudden sheer? A. Yes, sir, on giving the order full ahead—
about the same time as full speed ahead.

Q. Now, let me see, is this right: You gave her a little
starboard helm at 1,000 feet; you gave the order full ahead at 800
feet, then at 800 feet you also increased the starboard helm?
A. Yes, sir.

Q. Isthatright? A. Yes,sir.

. With what result, from between 800 feet and 600 feet?
A. The ship began to come against her helm.

Q. What is that? A. The ship began to come against her
helm.

Q. In spite of it? A. In spite of it.

. Did that show immediately, or approximately immediate-
ly? A. Gradually, I think, rapidly.

Q. Until finally at 600 feet or approximately between 500
and 600 feet, say, you say you had this sudden sheer? A. Yes,
sir.

. And then it was that you ordered to let go the anchors?

A. After the ship’s bow had passed the direction of the north
ier.

P Q. Yes, but previous to that, when you were 800 feet away,

you gave the order more starboard helm and full speed ahead,

you figured that that would counteract— A. Get her clear—

Q. Yes, naturally, because those were the orders you gave,
and you saw then that that was not sufficient. You realized that
was not sufficient, for instance, for the sudden sheer? A. No.
sir.

Q. Was she holding then? A. How could I tell?

Q. Well, mind you, just say no if you want to? A. No,
Bir.

. So far as the distance she went between the time you
gave full ahead and more starboard helm and the sudden sheer,
you figured that she would be all right, did you? A. I didn’t

just get that clearly.
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I say up to the time of the sudden sheer did you figure
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8ir.

Q. And it was not until the sudden sheer came that you
realized it was not. Now, this sudden sheer, Captain, was that
a matter of a gradually increasing force, or was it a sudden
application of force? A. It must have been a fairly sudden
application.

Q. I couldn’t imagine you giving any other answer in view
of what has been stated. In other words, at 600 feet or ap-
proximately 600 feet there must have been some force applied of
a definite nature? A. Yes, sir.

. And then quite strongly, on that line of demarcation
plain between that force and the force that you had been counter-
acting in the way you have described. That is right, is it not?
A. Yes,sir.

. And as a result of that when you met this force and
the ship took that sudden sheer, then there was no question in
your mind at once that you could not make that bridge? A. Yes,
Sir.

. And the only thing you could think of then was to save
the ship? A. Yes, sir.

Q. Or make the impact as light as possible. Now, then, could
you place on that last map, exhibit 16—just point where you were
when you made this sudden sheer. I mean, when I say this point
again, it is only approximate, of course? A. Blue?

. Yes, you can mark it blue? A. (Indicating.)

Q. That would be “¥F”’? A. (Indicating.)

The Court: Yes, that is right. :

Mr. Burns: Q. Now, in marking that point, Captain—does
your lordship want to see this?

The Court: Yes, thanks.

Mr. Burns: Q. In marking that point, witness, you have
used a ruler and dividers, and have you marked it out from some
figures or facts in your mind? Could you explain to me just
what you did? A. I measured 800 feet from the bridge. You
asked me to mark the point.

Q. Mind you I just merely want to get an understanding
of this as we go along? A. I measured 800 feet from the bridge
and made a mark on the chart.

. That is it, then, did you measure from the shore, too?
A. T1did

. What measurement was that? A. About 150 feet off
the 25-fathom line.

Mr. Griffin: The 5-fathom line. A. The 30-fathom line.

Mr. Burns: Q. Which? A. The 30-fathom line.
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Mr. Griffin: Q. What is that? A. The 30-foot line, I
mean.

Mr. Burns: Q. The 30-foot line.

The Court: That is in which chart?

Mr. Burns: I am not going to hurt your witness.

Mr. Griffin: No, I am sure you won’t. I just want to get
it right.

Mr. Burns: T desire not to be interrupted when I am speak-
ing with him.

Q. So that you understand, witness, I am simply seeking
information, and it is not that I am casting any aspersions on
you at all, I want to know now how you get the 30 foot line by
using the dividers from the shore as you did. Isn’t the 30 feet
shown in the chart? A. It is shown on the chart, yes.

The Court: Yes, that is right, Mr. Burns, the Canadian
charts are shown in feet, the admiralty charts are shown in fa-
thoms.

Mr. Burns: Q. Yes, so that thirty-foot line is shown on this
chart? A. Yes, sir.

Q. What operation were you doing there? What operation
of your using the dividers from the fix of your ship to the shore—
or to get the fix of your ship from the shore? A. Yes, sir.

Q. What operation were you doing there? What operation
were you doing there? A. Measuring the distance from the
shore.

Q. Oh, well, what was the distance from the shore. A. Ap-
proximately 150 feet from the thirty-foot line.

. Oh, I see. Approximately 150 feet from the thirty-foot
line? A. From the thirty-foot line,

Q. I see; and that is the point where you made this sudden
sheer? A. That is where it really began.

. And you realize that you could not make the gate?
A. Maybe realized, and maybe a little after that.
Well, how long after? A. A minute,
And how far had you gone? A. 400 feet.
What? A. 400 feet to 350 feet.
. That is bringing it down to 450 to 400 feet from the
bridge? A. Yes.

Q. Before you said it was 5 to 600 feet? A. Well, each
uf those measurements I understand you asked me are agreed on
as approximate.

Q. Absolutely, absolutely, but the only reason I spoke of
it is because you used the other amount—the other figure before,
and I want to keep you using the same figures or know the reason
why you change, that is all. A. Yes.

Q. Although they are all approximate. Can you answer
this question again: When did you realize, or where were you
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from this fixed point ‘“F’’ when you realized you could not make
the opening? A. During the next minute.

. Isaid where were you in relation to this fixed point “F’’¢
A. Well, I have already said, 600 feet from the bridge.

Q. 600 feet from the bridge? A. From the bridge.

. Yes, using the same class of figures, you had gone 500
feet from this point? A. Well—

Q. That is right? A. Itlooks like it.

. And you didn’t come to any realization of that kind
between this point‘‘F’’ and the 200 feet when you hit the sudden
sheer. It was only when that sudden sheer—at least, the sudden
undercurrent gave you the sudden sheer that you realized that. Is
that correctly put? Or did you have a suspicion of it before?
A. It is very difficult to explain to you, sir, that ship—I had
given the ship full ahead and the helm.

Q. Yes? A. And all those orders have to go through
different channels. They are performed by other people, and you
must allow a little time for your orders to have some effect.

Q. Yes? A. And that you can’t come, on a ship, to any
very sudden decisions, or are you thinking this one moment and
another thing the next moment.

. Well, then, that— A. But approximately one minute
after the ship’s engines had been given full ahead I realized that
the ship would not make the bridge. There was imminent danger
then of collision.

Q. Yes, and that was because, you say, of this sudden sheer?
A. Yes, sir.

. Now, then, did you come to this point in your mind, that
after you had given the order full ahead and more starboard helm,
that that seemed to be enough for the time being. You say that it
takes time for orders to get down. A. Yes, sir.

. A certain short time must elapse? A. Yes.

Q. TUntil you get the effect of the orders? A. Yes.

Q. Now, when you get the effect of these orders, which you
must have done in the distance— A. Yes, sir.

. And time, did you figure that as enough? A. I figured
that was the proper things to have done.

Q. T am not quarrelling with what you did, but I am asking
you now as to whether you thought at the time that was enough,
when you had got the effect of these orders on the ship. Was
that sufficient in your mind at that particular time? A. It was.

. It was; and was sufficient in your mind up to the point
of this sudden sheer, is that right? A. It was.

Q. Can you give any evidence or data as to the extent of the
direction of your ship this sudden sheer was responsible for, that
is, how far did it swing your bow, for instance? A. Inhow long?
If I may put the question.
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Q. Well, answer it your own way? A. She swung from a
course plumb for the middle of the draw and she never stopped
swinging till she was headed right into the middle of the fixed
span.

. Did she swing fast? A. Very fast as her head passed
the north pier of the bascule span.

Q. Well, I mean, did she swing fast at the first? A. She
must begin, sir, and in the beginning the motion has to start
slowly.

Yes, in a big ship like that, I understand that. Con-
sidering the ship and considering the way she answers her helm
and all that sort of thing, her conditions, would you say that she
swung fast? A. I would.

Q. I don’t mean as fast as a launch or anything? A. I
would.

Q. But she immediately swung fast, comparatively speak-
ing? A. Yes, sir.

Q. When was the point that you came to the conclusion that
she could not make the opening? You didn’t come to that con-
clusion right at the start when she started to swing, did you?
A. No.

Q. Well, then, I suppose, some little time elapsed between ?
A. 1 bave answered that question.

Q. Well, answer it again, then? A. About 500 feet from
the bridge.

. Well, I am speaking of time now, you see? A. About
6:07.

Q. What is that? A. About approximately seven minutes
past six.

Q. Well, could you say this, how long in time, even in se-
conds, I don’t care within a few seconds or minutes, about how
long after she had started swinging in the way you have described
had she got to such a point that you concluded you ecould not correct
her. A. About twenty seconds.

Q. About twenty seconds. It was then that you ordered the
anchors lowered, was it? A. Yes, sir.

Would this be fair, put it this way, that as soon as she
started to swing you gave up? A. Almost immediately.

. Almost immediately? A. Yes.

Q. So that this force that hit her was so abnormal that as
soon as it hit her you practically gave up? A. Yes, sir.

Q. Of course, the natural thing, in navigating in the situation
you were in there, would be to help your helm, wouldn’t it, if you
could. It wouldn’t have been a bad idea, I am just suggesting
that— A. No, sir, I do think I know what you are driving at—

. Well, I am going to ask you, wouldn’t the natural thing
be for you to have dropped your port anchor? A. Not under
those circumstances.
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The Court: Q. Would have been what? A. Crash on the
north pier of the draw.

Mr. Burns: Q. As a matter of fact, that is a regular pro-
cedure, is it not, where a ship is not obeying her helm? A. I
often do it, sir, but not under those circumstances.

. When making a wharf or any difficult position?

A. Yes, I have often done it.

. But you figured you were going to hit the bridge anyway,
didn’t you? A. There was a chance if the holding ground was
good that the ship might not hit the bridge, or might hit it so
easily that the damage would be minor.

Q. There was a chance and a good one, wasn’t there, Captain
—A. Yes, sir.

Q. —if you dropped your port anchor and added to the help
you had given your helm? A. Never made the bridge, sir.

Q. I suggest to you that is the usual thing to be done in
circumstances of that kind? A. Not in similar circumstances.

Q. Would you say the point where you felt this under-
current and it gave you the sheer would be just approximately the
same distance from the shore as your fix “F’. A. I think the
fix ““F’’ is where I felt the undercurrent.

Q. Well, that is where you hitit? A. Yes, that is where I
hit it.

Q. Where she hit it? A. Where I felt it.

Q. What speed would you say the ship was going at when
this undercurrent hit her, that is, when the strong undercurrent
hit her? A. Four—four and a half knots.

Q. Would the undercurrent that you had been meeting pre-
vious to the strong one—I am using strong in contradistinetion
to the undercurrent that you had been meeting up to that point—
A. Yes.

Q. Would the undercurrent that you had been meeting pre-
vious to the strong one have the effect of retarding the way of the
ship? A. Yes, sir.

Q. And the strong undercurrent would have the same effect,
would it—whatever effect on the way of a ship is concerned, it
would be retarding, would it? A. The first current, I think
might have been a little more northeasterly. The second current
would be more northerly and wouldn’t have the same effect of
retarding the way of the ship, as being diagonally across the line
of the ship. .

Q. You figured that you were going down against this one
undercurrent which was northeasterly, and then you hit another
current entirely— A. It gradually changed its direction to a
more northerly direction.
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Q. Well, if it gradually changed then it was the same current
—the same undercurrent, wasit? A. The same salt water within
800 feet.

Q. Butan added force, is thatit? A. Yes, sir.

Q. Now, you let go both anchors as soon as she sheered, did
you, practically? A. Yes, sir, as soon as the ship sheered past
the pier.

How much cable or chain did you give her—give the port,
for instance? A. 75 fathom chain when she was brought up on
the port anchor.

Q. Iknow that. You have given that evidence. I am asking
you your order to lower the anchors, what chain did you give the
port anchor? A. Shortly after the anchors were let go orders
were given to check cables.

Q. Yes, but the idea of giving her all the chain you could,
if you would answer me that question without— A. No, sir, 1
couldn’t.

Q. Well, then, the order was given to check? A. Yes, sir.

Q. Cables, with the idea of— A. Stopping the ship.

Q. Of stopping the length of the cable given to the anchor,
was it not? A. No, stopping the ship. The anchors were let
go for that, sir, not with any—it might have taken a hundred
fathoms chain, it might have—45 fathoms might have been suffi-
cient.

. Let us see if I can make myself clear, witness. You gave
the order that the anchor should be let go? A. Yes, sir.

Q. Then subsequently you gave the order to check them?
A. Yes.

Q. Check the chain? A. Yes, sir.

. That was with the idea that enough chain had got out,
was it not, that there had been enough chain given? A. No, sir.

Q. Well, what was the idea of checking the chain? A. Put-
ting the weight on it, sir, immediately, as soon as the anchor has
a chance to get a fair grip of the bottom, you then put weight on
the chain.

Q. All right. Then, what length of chain can you say had
been given her at that point. That is my question in the first
place? A. I think 30 fathoms of chain.

Q. You think thirty fathoms of chain, that is the port?
A. Before she felt the weight of the brakes.

. That is the port,is it? A. Port and starboard.

Q. Both? A. Yes,sir.

. What was the depth of water you calculated? A. Fifty
feet, first—Afifty to sixty—fifty feet of water.

And you let more out on the port as you went on—on the
port anchor, let more chain out? A. No, sir, that is not the pro-

per answer.
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Q. Well, give the proper answer. I am trying to help out—

Brirish Combia A The anchors were checked ; starboard cable, we succeeded in
Admiralzy Dist.  hraking her at 45 fathoms.
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The Court: Q. What? A. In braking the cable at 45
fathoms. There was so much weight on the port anchor that they
could not stop that chain going until 75 fathoms of chain went out.

Mr. Burns: Q. So that 75 fathoms was given her right
away practically under those circumstances, is that so? A. That
lead gives a wrong impression, sir.

Q. Well, then, correct it, I don’t want anything more than
information, but give it to me, if you see what I want, answer it.
A. The impression is that the port cable was doing its work in
pulling up the ship.

Q. Yes? A. But the starboard chain had not got the same
grip on the bottom, it was dragging—was dredging.

Q. Well, did the port anchor then have any effect on the
bow of the ship—on her direction? A. A little at the end.

That is after she got a firm hold? A. When her nose—
when the ship’s nose was just going under the bridge she ceased
then to swing.

Q. She went under the bridge at an angle of forty-five de-
grees? A. Yes, sir.

. That is, the steam was northwesterly and the stern south-
easterly? A. Yes, sir.

Q. Approximately. Now, then, what did you do when the
vessel struck—I mean I suppose you were getting out of the way,
or something? A. I got off the bridge before the bridge was hit.

. Yes. Well, then, when was it that you took note of the
tide—how long after the ship hit? A. As soon as I got on the
main deck off the bridge.

. And what did you see then as to the tide? A. There
was a slight sign of flood on the north pier of the bascule draw.
There was a slight sign of ebb tide on the north pier of the fixed
span.
P The Court: Repeat that again, I did not get that. You said
first you noticed a slight sign of flood where? A. On the north
pier of the bascule draw. '

Q. Yes,and— A. Aslight sign of ebb on the north pier of
the fixed span.

Q. Give me that? A. That will be the next pier to the
north, my lord.

The Court: I beg your pardon?

Mr. Griffin: That would be just the next pier to the north,
my lord.

" The Court: What is it called—let me see that big blue print.

Mr. Griffin: If your lordship pleases, may I interrupt my
friend to suggest this that for graphic reference there is a splendid

photograph of the bridge.
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The Court: I was just wondering if there was one. Yes,
thank you.

. kMr. Griffin: You might put that in and take it out of the
ook.

The Court: Q. Now, look at exhibit 8, witness, and just
repeat what you said with reference to that. You see the bascule
marked in red there? A. Yes, sir.

. Yes, well, then, just give me the numbers of the piers
according to that exhibit 8, you see. When you struck you got off
the bridge and you noticed some sign of flood on the north pier
of the bascule draw. A. Pier No. 2.

Q. What? A. Pier No. 2.

. Q. Pier No. 2, yes? A. And a slight sign of ebb on Pier
o. L.
Q. Yes, on or off? A. On—against the pile—against the
pier, sir.

The Court: Yes, now, let me see that. Yes, Mr. Burns excuse
me for interrupting.

Mr. Burns: Yes, my lord, that just gives the information I
desire to get.

Q. So far as the north pier—that is the north to the star-
board of the ship? A. Yes, sir.

Q. You describe that as a slight drain to westward? A.
Yes, sir.

Q. You did that yesterday, I wanted to check that up. How
soon after the accident would you say that you observed this?
A. Within a minute after the engines was stopped—within the
next minute.

Q. When did the engines stop with reference to hitting the
bridge, or can you say how soon after hitting the bridge? A. Stop-
ped immediately after the ship was brought up.

. Well, how soon after hitting the bridge did you make
this observation with reference to the tide? A. Within the next
minute.

Q. But you say that the engines stopped immediately the
ship— A. Brought up.

Q. Hit the bridge? A. No, sir, the engines were going—
kept going astern until the ship was finally stopped.

. Stopped by going into the bridge? A. And the anchors.

Q. All right; then the engines stopped? A. Yes, sir.

Q. Then you say that you observed the tide about a minute
after the engines stopped? A. Yes, sir.

. And then subsequently you say that you observed the
tide about a minute after the vessel hit the bridge. Now, I want
to get the time after the vessel hit the bridge, about how long after
the vessel hit the bridge? A. I suppose about three minutes
after she first hit the bridge.
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Q. About three minutes and you say that there was definite

British Columbia €vidence of the tide flooding at the north pier of the bascule? A.
Admiralty Diss. YeS, Sir.
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. You could see the current going? A. Yes, sir—you
could just see it by being close to the water. If I had been on top
of the bridge I don’t think I could have detected that movement.
The ship’s rail then was quite close to the water.

Mr. Burns: That is all, thank you.

Mr. Smith: If your lordship pleases, there are two questions
I forgot to ask the witness. I would like to ask him now.

Q. Witness, is the bridge an impediment to navigation? A.
Yes, sir.

Q. Is it a menace to navigation?

Mr. Burns: That is a question that has to be decided in
this case if at all.

The Court: Yes.

Mr. Smith: Well, I just desire to have it on record pro forma
for what it may be worth, my lord, and that is the witness’ opin-
ion, it is in faet an impediment to navigation.

Mr. Burns: Well, I submit that all this witness could give
amounts to his experience.

The Court: It is rather a peculiar question, Mr. Smith, I
am debating—I mean I am wondering if there is really any ob-
jection to it. Of course, I have really to decide, you know, be-
cause that is for me to determine.

Mr. Smith: Well, there are, of course, my lord, instances
where bridges are built—

The Court: I do not wish to say, you know, from that aspect
you might not ask it, because, of course, you are bearing in mind
Section 8 of the Charter—I think you used the expression obstruc-
tion to navigation.

Mr. Smith: Yes, my lord.

The Court: But in that limited way, I do not know, Mr.
Burns, that it would be proper to reject it, but just exactly what
is the weight I cannot say unless it is borne out by the facts in
detail, I must say I do not see; but it is purely an expression of
his opinion. I do not think the question is really technically ob-
jectionable, so I will allow it. You might frame it again. What
do you wish now exactly to ask him, just reframe that.

Mr. Smith: Well, I shall reframe it in this way: Whether
in the opinion of the witness this bridge is an obstruction to navi-

ation.
¢ Q. Will you answer it, witness? A. Yes, sir.

Mr. Smith: That is all.

The Court: Now, Mr. Burns, of course, you can ask him if
you wish any question on that.

Mr. Burns: Pardon me, my lord.
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The Court: You may ask him if you wish any question on

RECORD

that because it is an indulgence that Mr. Smith asks, that he over- British Columbia

i%:ked. It is open to you now if you see fit to cross-examine on
t.

Mr. Burns: No questions, my lord.

The Court: Q. Just one moment. Now, these other ships
that you have mentioned, witness, when you were on board, when in
charge of them you noticed there was this undercurrent, were any
of them of a size approaching this vessel? A. In tonnage the
““Circunus,’’ very closely approximate.

Q. What do you mean by that? A. Her net tonnage is
very much the same.

Q. Yes? A. The ‘““Golden Gate’ would be about 500 tons
less net tonnage. The ‘‘L. A. Christensen’” and the ‘‘Poljana,”
about the same as the ‘‘Golden Gate.”

. Now, then, as to their length? A. The ‘Circunus”’
would be about the same length, or perhaps a little longer.

. And the other two? A. A little—a little shorter, not
more than ten or fifteen feet.

. How much water do they draw as compared to this ves-
sel? Were they laden at the time? A. The draft—I gave in
the instance of the ‘‘Circunus,’’ it was drawing 24 feet.

Q. Yes, I remember that? A. The ‘“Golden Gate’’ was
drawing 22 feet 6.

2 Wait a moment. Yes. A. The “Poljana’’ was drawing
19 feet.

Q. Yes? A. Thaven’t arecord of the ‘““L. A. Christensen,’’
but I should say it was about 17 feet 6.

Q. Isthat L. A. or Ella? A. No, L. A,, initials.

The Court: L. A,, yes. That is all, thank you.

(Witness aside).

Mr. Smith: My lord, we have one very short witness we
might take now, Mr. Hermon—about five minutes only.

JAMES WILLIAM HERMON, a witness called on behalf of
the Defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH:

. You are familiar with this chart. This is a copy of ex-
hibit 8 which I have here.
The Court: Let me look at exhibit 8.
Mr. Smith: Q. Yes, this is exhibit 8. You are familiar
with that chart. (Handing chart to witness). A. Yes.
The Court: Where does he live and what is his oceupation ?
Mr. Smith: Q. Yes, what is your occupation, Mr. Hermon ¢
A. British Columbia Land Surveyor. _
. And where do youlive? A. Vancouver, office 429 Ham-
ilton Street.
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And how long have you carried out the profession of sur-
veyor? A. Oh, for—since 1919, about 9 years—10 years.

Q. Speak up, witness? A. Nine or ten years.

Q. And in the course of your professional duties have you
made surveys at the localities of the Second Narrows Bridge? A.
I have.

Q. You are familiar with this plan, exhibit 89 A. Yes.

Q. And did you in company with a Mr. Cameron make sound-
ings on the east of the Second Narrows Bridge at the location
where it is shown as marked there? A. Yes.

Q. Is this the plan that you agreed upon with Mr. Cameron
as being the correct plan of the soundings at that time? A. Yes,
sir, that is the plan.

The Court: Q. Who is the man he made that with$

Mr. Smith: Mr. Donald Cameron.

The Court: How do you spell that.

Mr. Smith: Donald Cameron, my lord. I think my friend
will admit this.

Mr. Burns: O, yes.

Mr. Smith: There is no question about that, so that I tender
this plan showing the contour of the land referred to by your
lordship—the 30 foot contour line, as exhibit 17, I think.

(PLAN MARKED EXHIBIT NO. 17)

. And did you in February, 1925, survey the bridge in its
then site? A. VYes.

. Is this a correct plan of the site of the building of the
bridge then, with more particular reference to the south shore
and the fill in at the south shore? A. Yes, it is.

Q. And is the filling in today exactly as it is shown on that
plan? A. No, there is a little more fill today than there was
then.

Q. But otherwise is it the same? A. Otherwise it is the
same.

Mr. Burns: What is the date?

Mr. Smith: February, 1925. Exhibit 18.

(DOCUMENT MARKED EXHIBIT NO. 18)

Q. Now, did you take the harbour plan, which is exhibit 8,
and upon that plan plot firstly the soundings on the east of the
bridge, and secondly, the fill in which I referred to on the last
exhibit, to the south of the bridge? A. Yes, I did.

. Is this the result then of having these two things trans-
planted? A. Yes.

. So that this plan then which I am now tendering as an ex-
hibit is simply the harbour plan, exhibit 8, plus the contour line
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showing the soundings at the shoal, plus the fill in at the south end  RECORD

of the bridge? A. Yes. British Columbia
Mr. Smith: I show that to your lordship—just for the pur- A4mirasy Diss.
pose of handy reference, my lord. Defendant’s
The Court: Yes, very good. Case
Mr. Smith: I tender that as the next exhibit. -
J. W. Hermon
(DOCUMENT MARKED EXHIBIT NO. 19) Dlrfcc:téntd.)
Mr. Burns: No questions, my lord.
(Witness aside).

10 The Court: Have you any other short witness, Mr. Smith
Mr. Smith: No, my lord.
The Court: I think you said no cross-examination, I think,
Mr. Burns.
Mr. Burns: Yes, my lord.
The Court: We will adjourn then, Mr. Registrar.

(COURT ADJOURNED AT 12:55 PM. UNTIL 2:15 P.M.
OF THE SAME DAY.)

Vancouver, B. C., September 27, 1928, 2:15 p.m.
(COURT RESUMED PURSUANT TO ADJOURNMENT)
20 Mr. Griffin: Mr. Cleveland.

ERNEST ALBERT CLEVELAND, a witness called on behalf E. A.Cleveland
of the Defendant, being first duly sworn, testified as follows: Direct.

DIRECT EXAMINATION BY MR. GRIFFIN:

Q. Mr. Cleveland, you are a civil engineer and formerly
practised your profession in the City of Vancouver? A. Yes.
. And your firm when you were in business was Cleveland
& Cameron? A: Yes.
Q. Of which Mr. Donald Cameron was the other member?
A. Yes.
30 Q. You are not now practising your profession? A. No.
Q. But in the year 1912 you prepared, your firm of Cleveland
& Cameron prepared in conjunction with Sir John Wolfe Barry
and partners plans of a bridge across the Second Narrows?
A. Yes.
The Court: 1912¢%
Mr. Griffin: Yes, my lord.
Mr. Burns: I am very sorry, they are in the office. How-
ever, I am quite satisfied. You can use these—
Mr. Griffin: Well, I think they are common ground. My
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learned friend is undertaking to produce them. I have not them
and I do not think it will be necessary to do more than identify
them. I will do that when they arrive.

Q. Just to put it on record, those plans provide for a centre
span, two centre spans, each having—no, I amend that again, one
centre span, but having two openings of 225 feet each on each side
of the centre or fender pile? A. That is so.

Q. The general height of the bridge, what height? A. 45
feet above ordinary high water.

Q. The one I am showing you is not the same one, but will
serve for the purpose of illustration—

The Registrar: Shall I mark the plan, exhibit 20, when it
comes, my lord. I will reserve it.

Mr. Griffin: May I put this on the Bench.

The Court: Yes, please.

Mr. Griffin: Q. The one which I show you until the arrival
of the real one is one made by the Canadian Bridge Company
Limited of Ontario, but possibly your memory will enable you to
say that is substantially the same? A. Yes, it is substantially the
same. The length of the centre span over all is—

Q. Not identical, but very similar? A. Approximately the
same. The two openings are the same.

Q. Now, the effect of that is to make the more northerly of
the two openings very considerably to the north of that shown in
the plan of the existing bridge, is it not. This is the opening ?
A. T have not seen the plan of the existing bridge.

Q. Then I will take exhibit No. 8. If you will just take No.
8 and give me a general answer as to whether— A. T find it
very difficult to find some common point on which to work on.
High and low water marks are shown on the other plan, but high
and low water marks are not shown on the northerly side of the
southerly end of exhibit No. 8.

Q. "Doesn’t the inspection of them enable you to answer that
general question, though? A. The northerly end of the swing
span in exhibit No.—on the plan. ,

. Exhibit 20, call it 20.

A. Of exhibit No. 20 is approximately 470 feet southerly
from the low water mark on the north shore of the harbour. The
northerly end of the bascule span on exhibit No. 8 is approximately
600 feet according to the plan from low water mark on the north
shore.

. Making a difference in the two northerly limits of those
channels of about— A. Of about 130 feet according to the plans.
. T just wanted it generally. I ask to put that plan in of
the Canadian Bridge Company as exhibit No. 20.
Mr. Burns: Pardon me. The originals will be here.
Mr. Griffin: I intend to put in both.
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(PLAN REFERRED TO MARKED EXHIBIT NO. 20)

Q. As a preliminary to the preparation of the plans which
you prepared, which have not yet arrived, did you make personal
observations of conditions at the Second Narrows? A. Yes, I
did, quite a considerable amount of work at the Second Narrows

RECORD
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and among other things took readings of the current velocity in E.A.Cleveland

the Narrows over a period of about twenty-five hours continuously.

. And those were taken with the aid of an instrument called
a tide meter? A. A current meter.

Q. Yes, from a boat? A. Yes, from a tug boat anchored
in mid stream.

. In the process of those investigations did you find where
the volume of the greatest velocity of the tide is relatively to the
surface? A. I found that the maximum tidal velocity according
to the current meter readings was about 20 feet beneath the sur-
face of the water.

Q. You are, of course, familiar with the configurations of
the Narrows and the contours of the channels on both sides of
the present bridge? A. Yes.

Q. Can you state as to the effect that those configurations and
those contours create in respect to the tidal currents east and west
of the bridge? A. At the time those observations were made
there was of course no bridge at that site, and I had observed that
the tidal velocity, where greatest, followed very closely the maxi-
mum depth of the channel and that along the sides there were
eddies and confused currents.

Q. I think his lordship would like to know at what distance
east and west of the site of the present bridge those eddies and
confusion of currents occur? A. I am not informed as to where
the site of the present bridge is precisely, the site of that on which
this design was based, the design exhibit No. 20.

Q. The only way I can inform you of that is to show you
more plans. I suppose you are familiar with the actual site of
the bridge from personal observations on the ground? A. Yes.

Q. Then I think if you would state the distance where you
found those eddies and confusion of current east or west of the
site of the actual bridge? A. On both sides of the centre line of
the bridge, that is to say, east and west on both shores.

Q. But how far east and west? Say on the south shore, to
fix the point as near as possible? A. The south shore—the con-
figuration of the south shore is such that there is a bay some little
distance west of the south end of the bridge, a rather short dis-
tance. The bay begins as a matter of fact I should judge within
100 feet or so of the southerly end of the bridge, this bay lying
to the west of the bridge, and at that point there is—there was
quite strong tidal currents, confused currents. Those eddies and

Direct.
(Contd.)
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turbulences extend along the southerly shore for some little dis-
tance. I could not say how far.

. And then east of the bridge? A. Along east of the
bridge on the southerly shore for some little distance.

CROSS-EXAMINATION BY MR. DONAGHY :

. Mr. Cleveland, did you make any written data on your
observations? A. The observations were recorded and there
were doubtless communications to the office of Sir John Wolfe
Barry and partners concerning the result of the observations.

Q. Have you any of that data? A. I have not any of it nor
have I any access to it unfortunately.

Q. Can you, speaking from memory, give the rate of the
velocity you found in different places? A. I could not. I recall
quite well that the maximum velocity that I got during those 24
or 25 hours of continuous reading—the maximum velocity was
somewhat less than what I had been led to believe by the notations
on the chart, how much less I do not recall.

Q. Well, then, was your examination confined to a day or
two days’ operation by you? A. Yes, one continuous period of
25 hours so as to get the whole tidal cycle within that particular

eriod.
P Q. And you had a tug with you? A. Yes.

Q. Which was anchored? A. Yes. Four anchors, as I
remember out in midstream.

Q. Did you shift the tug? A. No.

The Court: Did you say yes or no? A. No.

Mr. Donaghy: Q. Just one more question. You say the
tug was anchored in the middle of the channel? A. Midchannel

Mr. Griffin: The documents showing the plans prepared by
your firm and Sir John Wolfe Barry have now been produced.
Is that it? A. Yes.

(PLAN FILED AS EXHIBIT NO. 21)

Mr. Griffin: Q. This may be new. My learned friend will
probably not object. Was a contract let for that construction
work? A. No contract was let.

Mr. Donaghy: Well, would he know ¢

Mr. Griffin: I will ask him his authority.

The Witness: No contract was let.

Mr. Griffin: Q. Was any contract let of any kind in eon-
nection with it. Some sort of contract I am informed had been
made.

Mr. Donaghy: I do not see, my lord, where it becomes rele-
vant. There may have been a contract. Assuming there was a
contract to prepare the plans there was no contract let for con-
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struction. I think my learned friend should be more particular
in his questions so I can judge whether it is a proper question or
not.

Mr. Griffin: Q. I will ask the question in an alternative
form, whether a contract was let for construction? A. No con-
tract was let for the construction.

. Was any contract made with regard to the preparation
of the plans? A. Yes, there was a contract.

Mr. Griffin: Thank you. I do not need to press that.

(Witness aside).

JOHN F. BRUCE, a witness called on behalf of the Defendant,
being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH:

Q. Where do you live, Mr. Bruce? A. At 1510 11th Ave-
nue East, City.

Q. In the City of Vancouver? A. The City of Vancouver.

Q. And youareadiver? A. A diver and rigger.

. What experience have you had as a diver? A. Well,
I have had thirteen years in the navy, the British navy, as a diver,
and about ten years since I left the navy.

Q. That is a total of twenty-three years diving experience ?
A. Yes, that is off and on.

Q. Where have you done your diving for the last ten years
since you left the navy? A. In North Russia for sixteen months
and for the Northern Construction Company and the Ballantyne
Pier, No. 2 elevator, on the Vancouver Sewers for the Sewerage
Board, the City Water mains and the Greater Vancouver Water
District.

Q. And am I right in saying with the exception of one and
a half years diving in Russia the balance of the last ten years you
have been diving in and around the harbour of Vancouver? A.
Yes, the balance of the ten years; no, it would not be the balance
of ten years, it would be about eight years I have been diving in
Vancouver.

Q. About eight years you have been diving in Vancouver?
A. Yes.

Q. Have you done any diving at the Second Narrows? A.
Yes, I have done considerable diving there.

. When was the first time you did any diving at the Second
Narrows? A. 1924, the early part of 1924.

. You did the diving then as I understand it for the Nor-
thern Construction Company and who else? A. The Northern
Construction Company and the City of Vaneouver and the Greater
Vancouver Water District.

Q. What was the Northern Construction Company doing at
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that time? A. They were laying the cylinders in the Second
Narrows Bridge in the Second Narrows.

Q. And from that time in 1924 your principal diving has
been done where? A. The First and Second Narrows.

Q. In connection with what? A. The City Water Mains.

. Now, has it been necessary for you to make any speecial
study of the tides in the Second Narrows? A. Yes.

Q. Why? A. Well, I found on starting in that the tide
book was just something to go by. It was not accurate in any
sense at all, and the tides varied so much as forty-five minutes on
the flood tide to fifteen and twenty minutes or half an hour at the
low water.

. And had you to do your diving at any particular stage
of the tide? A. I could only do diving at approximately slack
water which would be the slackest water you could get at the time.
Really there was no slack water, only at the centre of the channel
you would practically get no slack water at all.

Q. That would be both high and low water slack? A. High
and low. 4

Q. Before the bridge was built how did the tide low through
the Narrows? A. Well, the tide apparently flowed from my ob-
servations there and I put in about six or eight weeks there both
nights and days and all stages of the tide and the tide always ap-
parently flowed east and west through the shores of the Narrows.

Q. The bridge we know was built in 1923 and ’24? How has
its construction altered the course of the tide? A. Well, the
obstructions there, that is the cylinders and casings and also the
fill—

Start away from one end of the bridge. Suppose we
start from the south shore and state how the construction of the
bridge has altered the tides? A. On the south shore there is a
fill put in there which runs out for 150 feet to the cylinders, the
first two cylinders. That is No. 5, is it, No. 5 pier.

Q. No.5pier? A. Yes, they run there under water. They
run out—they run out for a distance of 25 feet.

Q. Just wait a moment.

Mr. Griffin: May I suggest my learned friends put in for
convenience a side elevation of the bridge as actually constructed.
Your lordship has before you many plans, but not the side eleva-
tion and it would be a great convenience. I have one before me
with the piers all marked. That, of course, has my notes upon it,
but you can put in a clear copy. Would your lordship give a num-
ber to this and my learned friend would put a clear copy, this one
having notes upon it.

(PLAN REFERRED TO MARKED EXHIBIT NO. 22)
Mr. Smith: Q. You said, witness, at the south end of the
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bridge there was a rock fill extending to Pier No. 52 A. Yes, I
am continuing out under low water for about twenty-five feet.

Q. Twenty-five feet further? A. Further out in low water
which is not dry. It is not dry, it is low water, but the foot of it
extends out.

Q. Do you mean by that it extends out beyond Pier No. 5¢
A. Beyond Pier 5, that is, to the north of Pier 5.

What effect has that fill of rock upon the tide? A. Well,
on the south-west of the pier on the south shore there is a big bay
there and before the bridge was built this bay existed and after
this rock fill had been placed there with the turn of the tide this
fill had a tendency to set the water off at an angle on the incoming
tide or the flood tide, set it off at an angle in a northeasterly direc-
tion across the front of the bascule span and struck it about 150
to 250 feet from the centre of the span; that is, east of the span.

. What would it strike east of the span about 150 feet?
A. It would strike—there the current would be practically lost,
that is the surface current.

Q. In the event of any ship then proceeding west through
the Narrows where would it meet this deflected current you speak
about? A. It would meet the ship on the port bow.

Q. At what distance from the bridge? A. At approximately
150 feet from the bridge due east.

Q. Does the rock fill not catch and deflect the ebb tide in
the same way? A. No, not to that extent, because there is very
little of the ebb tide there that is really—some hours before the
ebb there is very little tide flowing close to that fill there, so that
it does not affect the outgoing tide very much.

Q. So that the real effect of the fill is to catch the flood tide ?
A. Tt catches the flood tide.

Q. Now, do you know anything about any dredging that was
done at one time on the north shore?

A. There was some dredging done on the north shore over
not being able to get the piles in there. They were washing out
and I believe they decided to take the piles out and put in two
extra spans and also to reduce the current through the casings and
that being placed there—to dredge there.

Q. Where was the dredging done? A. It was done north of
No. 1 Pier.

Q. In line of the bridge? A. In line of the bridge.

Q. Extending east or west? A. Extended east and west,
but I am not sure of the distance, how far it was, but it was not
to no great extent that would really make much effect upon the
tide.

Q. Are you referring now to west of the bridge? A. I am
referring now to both sides of the bridge.

. Can you give an idea how far it extended easterly? A.
It extended easterly for approximately 200 feet.
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Where would that be with reference for instance to the
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Then there was dredging done the other side of it.

. I am afraid I don’t quite follow you. The dredging was
done in line of the bridge—in the line of the bridge? A. In
line with—well, to the east of the bridge.

Q. To the east of the bridge and— A. Also underneath the
bridge.

. How far to the eastward of the bridge would the dredging
go? A. It extended as I say approximately 300 feet and then
skipped a part there and that is where the B. C. Telegraph or
B. C. power lines were situated there. They went beyond that and
done some more dredging there up to approximately 50 or 75 feet
of the water mains. :

. What was the result of that dredging. A. The result
of the dredging is in one way, the effect actually on the bridge
itself as regards the tide there is very little; the tide passes through
there where the dredging was done on account of it being just like
a basin, but they did not carry the dredging right through and
therefore it was not really affected.

.  Was there any arm of any kind left, any shoal arm? A.
About 950 feet to the east there was an arm left there which run
out to approximately 100 to 250 feet under water.

. I wonder if you would mark that arm you speak about
on exhibit 19. Mark it with a blue pencil. Just show it to his lord-
ship? A. (Witness marks plan.)

. How does that arm affect the flood tide? A. Well, it
affects it that in a southeasterly direction it would strike almost
the centre of the Narrows about 1500 feet due east of the bridge.
That is just by the Seymour, would make greater volume.

Q. Just deal with that point now, Seymour Creek; in what
way does Seymour Creek affect the tide? A. Seymour Creek
really only runs with a flood tide, at the highest stage of the tide.
Otherwise it flows in a southeasterly direction until it strikes the
force of the tide whichever way it is running in. Then of course
it gets deflected with the tide to a certain extent, excepting at low
water or nearly slack water when it runs to the top of the salt
water, in some cases due south, but mostly in an easterly direction.
On account of the shallow water being at the mouth of the Seymour
it either to go east or a southeasterly direction.

Q. That is the flow of the water from Seymour Creek down
across the Narrows and I notice that Seymour Creek is marked
on the plan as you no doubt see. A. Yes.

Q. You said a few moments ago that the presence of the
piers in the Narrows had some effect upon the tides. Deal with
that point now? A. Well, it is bound to create eddies and one
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thing and another by being placed there and also it takes up a
good bit of room, the size of them.
. You are referring now to the piers? A. I am referring—

Q. To the piers and cylinders? A. The piers and the
cylinders.

. Yes, and you say that they create eddies, do they? A.
They create eddies.

Q. Now, could you just give us a brief description of the
construction of the bridge. How does it run for instance; north
and south there? A. No, it runs the least little northerly off an
angle. It is not at right angles to the Narrows.

Q. Does it run east or west of north. A. It runs east of
north, that is like to the north.

Q. To what of south, west of south? A. To west of south.

. Now, start from the north shore, the bridge consists of
what. What is the first thing in connection with 1t? A. The
first thing it consists of a fill there to the bridge.

Q. The bridge is built on what? A. The bridge is, the
road bridge, is built on piles.

Q. Now, if you follow along the bridge you come to Pier No. 2
A, 00

Q. And that consists of what? A. Four eylinders.
With what on top? A. With a concrete slab on top.
And after that pier you come to what? A. No. O pier.
. And between the two piers thereis a fixed span? A. 150
feet in length.
Q. Isthebottom of this fixed span covered at low water? A.

Yes.
Q. Do ships ever pass through this particular fixed span?

A. No.
Q. Then what is the next thing you come to? A. The next
you come to is another cylinder pier.

Q. That is Pier No.— A. Composed of six cylinders.
Q. With anything on top? A. With a slab on top.

And anything else? A. Two cones about five feet high
to give the bridge an additional five feet.

. And after Pier 0 you come to what? A. Then you come
to another 150 foot span.

Is there any water there at low water? A. Yes, there
is deep water there. This is where the dredging was done between
00 and No. 1.

Q. And do ships ever pass through there? A. No, sir.
. And after that you come to another pier, do you, pier No.
1? A. To pier No. 1.
Q. 'What does it consist of? A. There are eight cylinders
there.
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Q. With whatontop? A. With a concrete slab on top and

British Columbia five feet cones.
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Q. On top of the slab? A. Yes.

Q. Then after passing that Pier No. 1 where do you come
to? A. We have then the 300 foot span.

. A 300 foot fixed span? A. 300 feet fixed span.

Q. What is that used for? A. Mostly for small boats and
booms of logs going through.

. That is what one might call the working span for small
boats, is it? A. Yes.

Q. And then after that what do you come to? A. Then
we have pier No. 2.

. Pier No.2?9 A. Which was—

Q. That is the Pier immediately to the north of the bascule
span 1s it not? A. Yes, it is what the bascule comes down and
rests on.

Q. What does Pier No. 2 consist of? A. That originally was
a caisson. It is a solid pier of masonry or was. The caisson was
approximately 45 long and about 25 feet wide.

Q. When you say 45 feet long you mean in an easterly and
westerly direction? A. FEast and west.

Q. And approximately how wide? A. Well, the height I
am not sure of.  The depth of water around there was—the sound-
ing was 91 feet.

. And then after that pier what do you come to? A.
Then we have the draw or bascule span.
. How wide is that? A. Well, it is 150 feet.

Q. Then after passing the bascule span you arrive at Pier?
A. Pier No. 3.

Q. What does that consist of? A. This also consists of a
caisson.

Q. The same as Pier No. 2? A. The same as Pier No. 2, only
not such a great depth, not such a height.

Q. Because the water presumably is shoaling there? A. The
water is shallower there.

Q. Then after passing Pier No. 3 what have you? A. There
is an arm going to Pier No. 4.

Q. Yes? A. Pier No. 4 also consists of a casing similar
to 3, and—

Q. And2? A 3and2

How much space is there betweeen No. 3 and 4% A.

About 25 feet.
Q. And do ships ever pass through that space? A. Noth-

ing passes.
After that what do you ecome to? A. Then we have

another two cylinders which is connected up by cement arms to
Pier No. 4.
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Q. And do you know the space between those eylinders of
Pier No. 4 and Pier No. 4-A? A. Yes, Pier No. 4-A.

Q. 'What is the space between those two cylinders? A. I
am not sure of that, about 15 or 20 feet, I think it is.

Q. What does Pier No. 4 consist of? A. Pier No. 4; that
is Pier No. 4, not No. 4-A.

Q. Yes? A. A casing.

. The same as No. 3. You told me that before, I think, is
that right? A. Yes, that is a casing, No. 4 is a casing.

. What is No. 4-A? A. No. 4-A is two cylinders.

Q. Then after you pass No. 4-A what do you come to? A.
You have another fixed span of 150 feet long.

Q. Is that span the same as the other spans? A. There is
approximately two feet greater height from the water; that is
from underneath the bridge to the water than what the other
spans are.

Q. Isit covered at low water? A. The bottom is covered,
yes. ‘

Q. Isit used by small eraft? A. Yes, well, it is used quite
frequently by small crafts.

Q. Then after passing that span what is the next part of the
bridge? A. Then we have Pier 5 two cylinders.

Q. And beyond Pier No. 5 we have what? A. There is
another cross arm, two cross arms running to another cylinder.

Q. Thatis at Pier No. 5% A. Running from Pier No. 5.

Q. Between Pier No. 5 and the shore line there is the fill in
you have already spoken of? A. There is a fill and a pile bridge
and also some piling resting upon sills, just resting upon sills there.

Q. Now, can you give me some idea of the surroundings of the
bridge. For instance, take the west first, is it clear or otherwise
to the west from the point of view of obstructions? A. West
is apparently all clear.

. Dealing with the east and taking the south shore, what is
there to the east of the bridge? A. Within a certain radius of
the water mains there is a shallow water running out approximate-
ly 325 or 350 feet from the railway line, from the railway embank-
ment there.

Q. You are measuring that distance along what? A. Over
a matter of a thousand feet.

. But what are you measuring it along? You say it juts
out 325 feet from where? A. From the railway embankment.
The chart I was going by there, they had no low water mark upon
it, so you could not check it up upon that.

How wide is this shoal? How far does it extend easterly ¢
A. 1t extends easterly for approximately, from my observations
that is diving on the water mains about 1600 to 1700 feet.

Q. From the bridge? A. TFrom the bridge.
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Q. Where is that with reference to the water mains you are
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water main.

. And where is No. 10? Is that the most easterly? A.
That 1s the most easterly water main.

. And the shoal there extends 150 feet from there to the
eastward? A. That is as far as I have been in that direction.

Q. Does it extend right to the bridge on the west side? A.
Well, as far as my observation has been it has been for about the
same distance to the west of No. 1 main. It would be about 150 to
200 feet.

Q. Can you give me the depth of the water on the shoal, the
distance you mentioned of 325 feet from the south shore; how
much water is there at low water on the south shore? A. Ap-
proximately 27 to 30 feet. Of course, it varies along there. In
some places it may be a little more or a little higher that I have
not been over.

The Court: Where is that exactly, Mr. Smith¢

Mr. Smith: It extends 325 feet from the shore, my lord,
north of the shore, of course. It is at the depth of 27 to 30 feet,
did you say? No, I don’t want you to mark anything. Now,
where is the outer edge of the shoal with reference to the bridge.

The Witness: Almost in a line with the Pier No. 3.

Q. Yes, Pier 3 being the pier? A. That the bascule rests
on.

. At the south end of the bascule draw? A. Yes, at the
south end of the bascule draw.

. Now, can you describe where the City water mains are
to the eastward of the bridge? A. The first two mains, that is
1 and 2, they are 1,000 feet due east of the bridge.

Q. And they are known as No. 1 and 2% A. They are
known as No. 1 and 2, 18 inch submerged mains.

Q. 18 being the diameter? A. The inside diameter.

‘What is the maximum outside diameter? A. 34 inches,
that is over the valve.

Q. Where are the next mains? A. The next is No. 3, 4, 5,
and 6, due east of them, approximately 140—450 feet due east
from them.

Q. Are they the same size? A. They are the same size.

‘Where are the next mains? A. The next are running
on an angle of about 75 feet on the north shore at low water due
east to about 150 feet on the south shore due east of No. 6 main.
. And they are numbered? A. They are numbered 7, §,
9 and 10.

These are the most easterly water mains? A. They are
the most easterly ones.

Q. Are they of the same size as the others? A. The same
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size. Well, the outside diameter is a quarter of an inch bigger
than the others.

Q. But are those most easterly mains laid on the bottom, or
are they protected in some way? A. On the south shore there
has been dredging done there, dredging done to a depth of 15
feet to lay these water mains in out to a distance of 275 feet.

Q. Yes, then those water mains lie in a trench, do they ? A.
They lie in a trench.

Q. And does this trench you speak of lead over the shoal
you have referred to? A. This trench is cut through the shoal.

Q. Imean that it is cut through the shoal? A. Cut through
the shoal.

Q. When were those most easterly water mains laid? A.
They were laid in 1925 and ’26.

Q. Were they the ones last laid? A. They were the last
mains laid.

. Will you deal now with the north shore? Are there any
obstructions there other than the one which you have spoken about,
namely, the arm? A. Well, to the west of the bridge dredging
was done close to the bridge, but not carried right through and
kind of left a shallow arm there which would obstruct the low
water to some extent on the inflowing current.

. Where do you say this was, to the west? A. This is
to the west of the bridge. When they dredged there they did not
dredge right through and take the whole arm off. They just
dredged like a pot hole there and then go through under the bridge
to approximately 300 feet east of the bridge.

. What is there east of the bridge then? A. Then there
1s shallow water there at the mouth of the Seymour Creek which
extends over, runs out from approximately 125 feet from the
mouth of the creek and about 75 feet wide, that is east and west.

Q. And where is that shallow water with reference to the
westerly water mains? A. When the dredging was done to the
west of the water mains they dredged up to what was convenient
to be close to the water mains and kind of left an arm under the
water which ran out for approximately 150 to 200 feet at low
water.

Q. Is it an arm over the top of the westerly water mains?
A. That arm is apparently what the two water mains rest on.

And that arm juts out how far at low water? A. Ap-

‘ proxin.aately 150 feet to 200 feet.

Q. Atlow water? A. From low water.

. Can you obtain any idea from the present state of the
water pipes and the water mains as to the direction and the flow
of the currents? A. At 450 feet out from the south shore that is
referring to low water the mains are worn through for a distance
—approximately four mains, four pieces nine feet long; it would
be about 36 feet, the mains are very badly worn.
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. That is at a distance of 450 feet from the south shore?
A. 450 feet from the south shore.

. They are worn for a length of about 36 feet? A. Worn
for a length of 36 feet.

. And the mains are from one to— A. 1 to 10.

Q. What does that indicate? A. It indicates that there is
a very strong current along the bottom of that part of the Narrows.

Q. Isthere any indication along the bottom itself? A. The
bottom in that area is free from all growth which shows there is
quite a bit of movement on the bottom and this extends for quite
a distance east and west of the mains.

. When was this marking of the pipes caused? A. Be-
fore the bridge was actually built I was diving there for the City
on account of the mains being broken. Two of the pipes were
broken there and I had to repair the both in this vicinity and then
after that a matter of in November, I think it was, of the same
year I examined the pipes. I did an examination of the pipes both
in the First and Second Narrows and the wear on the pipes a-
round that vicinity then was practically none at all. There was
no visible wear.

. So that the wear was caused when with reference to the
building of the bridge? A. The wear has been caused since the
construction of the bridge to a depth on one pipe I measured of
an inch and three sixteenths.

Q. When were the mains laid other than the easterly mains
which you say were laid in 19257 A. Those mains were laid in
1907.

Q. And according to your observation there was no wear
on those mains until after the bridge was built? A. No visible
signs of wear.

Q. Are the mains marked on the west side and also on the
east side or on one side only or how? A. The scouring is very
noticeable on the west side and top, very little on the east.

What does the bottom of the Narrows there consist of
A. Tt consists of rubble, sand and gravel and rubble, that is small
boulders; a few boulders there, but a very few.

And is there any growth on the bottom? A. No growth
at all in that area.
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Q. Not in that area? And the pipes were marked in what -

way, do you say? A. They are marked through the current
carrying gravel and that up against the pipes and so wearing
them, the front and back of the bell on the spigot.

Q. Can you give any idea of the amount of wear upon the
pipes? A. The pipe I measured the other day—some varies
more than others; the one I followed the other day, the total thick-
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ness of the walls of the pipe is an inch and a half and the wear has
been one inch and three-sixteenths.

- In what length of time? A. In approximately Novem-
ber, 1924, I went over the pipes and surveyed them.

Q. To the present day? A. To the present day.

Q. So that is roughly four years? A. Roughly four years.

The Court: Did you say one and one-sixteenth? A. And
three-sixteenths.

In what time? A. In approximately four years, from
November, 1924, to the present time.

Mr. Smith: Q. You say new pipes were laid in 1925 and
26?2 A. Yes, that is 7, 8, 9 and 10.

Q. The most easterly mains? A. Yes.

Q. Do they show signs of wear? A. They also show signs
of wear very noticeably in the same area approximately 450 feet
from the south shore and for the same distance about 36 feet, say
36 or 40 feet along the pipes.

- Is it a usual thing to expect pipes to wear in that way ?
A. Well, they have never had any trouble before up to—very
little trouble in the Narrows before by the wearing of pipes. It
has been mostly in the First Narrows.

Q. You say little trouble before? A. They have never had
no trouble before with those conditions of the pipes wearing.

. Then this trouble has only happened since when? A.
Well, the first time it was noticed was about two years, approxi-
mately two years ago when I surveyed the mains for the Greater
Vancouver Water District when they took over.

Q. Now, is there any other marking on any of the other pipes
that you have seen? A. On No. 1—No. 2 pipe about 75 feet east
from low water on the north shore to a distance of 100 feet there
is quite a bit of scouring on the west and tops of the pipes there.
Twelve length of the pipe, it would be 108 feet.

" Q. Then this marking is over a length of 108 feet? A. 108
eet.
On the north shore a distance of 75 feet from low water
mark? A. From low water mark.

. Is there any marking on the bottom in that area® A.
The bottom there is scoured very bad, but not to the extent that
it is in the other area.

What do these markings on the north shore indicate?
A. 1t indicates that the current—there is quite a current flows
to a southeasterly direction as the other pipes, the other two series
of pipes show no marking at all in that area.

Q. The second marking that you mentioned is simply on the
most westerly mains? A. On the westerly mains.

Q. The other mains do not show it at all? A. The other
mains do not show it at all.
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Q. Therefore it indicates in your opinion a current flowing
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Q. That would be commencing from where? A. Well, it
would be from where? In relation to what do you mean?

Q. In relation, for instance, to Seymour Creek? A. Well,
it is flowing in a southeasterly direction yes in that line.

. Now, is that current caused by the flow from Seymour
Creek? A. Well, it is a caused to a certain extent and also
caused by this arm which I consider—this arm which is lying
under water there at shallow water, because Seymour Creek
is mostly fresh water and it will run on top and don’t mix with
salt water very good for some considerable time.

. Then this second current you speak about is caused as I
understand it by the flood tide being deflected from an arm left
under water on the north shore? A. Yes.

Q. In a southeasterly direction? A. In a southeasterly
direction.

o Q. To some extent by Seymour Creek? A. By Seymour
reek.

. Have you considered the actual stages of the tide with
reference to the times given in the tide tables? A. Can I have
that again ¢

. Yes, have you considered the accuracy of the tide tables?
A. Yes, I have had quite a difficulty in following the tide tables
at times, as I find it in Vancouver in the First and Second Nar-
rows. It has been always advisable to be on the diving ground
at least an hour before the actual tide time given in the tide book.

Dealing now with the Second Narrows, to what extent
have you found the tides of high and low water vary from the
times given in the tide tables? A. They vary from 45 minutes
at high water to approximately half an hour at low water.

Q. What different factors if any affect the tide and cause
that difference? A. Well, my experience in diving there is—
can I have that again?

. What different factors affect the tide? A. What dif-
ferent factors?

. Yes? A. Well, the tide in the First Narrows at low
water; take the tide at low water in the First Narrows it turns
approximately thirteen minutes or around that—it turns in any
case at low water before the tide turns in the Second Narrows
and therefore there is a great volume of water set up somewhere
between the First and Second Narrows. If it cannot stay up in
the harbour it must come back through the Second Narrows, if it
cannot come out through the First and it goes to show that from—
while working there with the Northern Construction Company
we had a hole knocked in the cylinder at approximately low water
at the time and knocked a hole through with a cedar log and we
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had to be down patching that hole at least one hour and fifteen
minutes before actual low water and before it was time in the tide
book, as shown in the tide book, the water had risen again to an
extent that we could not work any longer upon this fracture and
the tide then, the surface tide then, to all appearances the tide was
still running out, that is, still ebbing.

Q. You might give me that again. You say you saw a hole
knocked in one of the cylinders? A. A hole was knocked in one
of the cylinders on No. 1 Pier.

Q. At low water? A. At low water.

. And to repair that hole you had to do so at low water?
A. We had to do it at low water.

. And when you got down there to repair it at low water
you found what? A. We got there at low water. We did not
get there at low water because we found out by waiting until low
water the water had risen again to such an extent we could not do
anything to it, although it was actually not the time on the tide book
for low water.

Q. From your experience, therefore, there it was that low
water actually took place some considerable time before the time
mentioned for low water in the tide book? A. It took place at
least sometime, at least half an hour before the time in the tide
book generally.

Q. Therefore you went down there half an hour before low
water in the tide book? A. An hour and fifteen minutes before
the actual low water as shown in the tide book.

. How did you find the tide then? A. The tide then was
still ebbing and dropping.

And did it continue to ebb from that hour? A. It did
up to when we had been working for three-quarters of an hour.

Q. During that three-quarters of an hour what was the water
actually doing? A. It was ebbing and also—ebbing on the sur-
face and also dropping at the cylinder, that is, getting lower at
the cylinder, so that we could work at this fracture.

. I think you have got that reversed, if you will just con-
sider that again. I am afraid I—I don’t know if I am putting it
very clearly to you, but at low water when patching the hole you
went down an hour before the time given in the tide table? A.
Yes.

Q. And you found then that the water was ebbing? A. The
water was ebbing.

And did you work on the hole then? A. We started
work on the hole then.

Q. And you continued to work upon it until when? A.
Until half an hour before the actual time shown on the tide book.

. And that period was what, an hour, did you say? A.
That period was three-quarters of an hour.
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Q. And during that three-quarters of an hour the water

British Columbia Was running out on the surface? A. The water was running
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out on the surface.

Q. But what was it doing vertically on the cylinder? A.
It was dropping on the cylinder up until that period. It was
dropping on the cylinder.

Q. Then after dropping on the cylinder, did you continue
to work on the cylinder? A. From then on until the actual
time of the tide, which was half an hour later, the tide was rising
although it was ebbing on the surface.

. Now, I have got it, so that the conclusion you draw from
that 1s what? A. That the tide or the water must be backing
up somewhere. If it was not visible on the surface it must have
been backing up underneath.

. By backing up you mean it must have been rising ver-
tically? A. Rising vertically.

Q. On the cylinder? A. Yes.

. For what period of time before low water given in the
tide table? A. At least half an hour.

. And during that half hour what was the surface current
doing? A. It was continuing to ebb.

. So that the effect of that is this, is it not, that during
the last half hour although the water was ebbing it was in fact
actually rising vertically on this cylinder? A. That is quite
correct.

Q. During that time that is to say when you were working
on the eylinder and the water was rising vertically half an hour,
was there an undercurrent? A. Well, from where we was we
could only see the ebb tide flowing on the surface.

Q. What conclusion did you draw if any as to whether there
was an undercurrent? A. That there must have been an under-
current or really this could not have happened.

. And the undercurrent would be running— A. That
would be on the flood.

Q. It would be on the flood, in other words, running easter-
ly? A. Running easterly.

Q. Do these conditions also prevail in the First Narrows,
that is, you may have a surface current flowing in one direction
and the undercurrents flowing in the opposite direction? A.
The same thing prevails there.

Q. The same thing prevails in the First Narrows? A. Yes.

. You said something about the tide book, that it was slack
water in the First Narrows before it was slack water in the Se-
cond Narrows. Will you make it a little clearer to me. Take the
day in question, the 10th of March, 1927, and show me what you
mean? A. The 10th of March, Thursday.
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Q. First of all, take the Second Narrows? A. You have
got the Sandheads there. '

Q. What time on that day was it low water slack at the
Second Narrows. Take the Second Narrows first? A. 18:20;
First Narrows low water slack, First Narrows.

Q. No, take the Second Narrows first? A. Well, all right,
we will take the Second Narrows. You have got to get the First
Narrows before you get the second. That is, get the height from
that, you see. I will explain it in a minute. The Second Narrows
low water slack; add 13 minutes to Vancouver Harbour.

Q. Do that? And tell me the time of low water slack? A.
You get Vancouver Harbour first, the First Narrows. You take
that tide at March the 10th, 18.20; that is 6:20. We turn to Van-
couver Harbour on March 10th and it is 18.22 for the Second
Narrows, add 13, which will bring it 18:35, which was approxi-
mately 13 minutes later at the Second Narrows than at the First.

Q. See if I have got you now. On the 10th of March, 1927,
low water slack at the Second Narrows at 6:35 pm. A. At 6:35
p-m. according to the tide table.

Q. And on the same date it was slack water at the First
Narrows at 6:20 pm.? A. That is correct.

Q. Which shows that it was slack water at low water slack
at the First Narrows before it was low water slack at the Second
Narrows and that indicates what? A. That indicates that the water
passing through the Narrows was filling up in the Harbour some-
where for that thirteen minutes. If not, it must be ebbing back
or flooding through an undercurrent to some extent.

Q. What in your opinion is the hour when the flood tide
flows the strongest? A. The first hour after the ebb tide is the
strongest tide in the Second Narrows.

Q. How do you come to that conclusion? A. All the piles
and one thing and another which were washed out in the Second
Narrows at different stages of operation there, they were all wash-
ed out in the incoming tide.

And during what hour of that tide? A. The first hour
of the incoming tide, approximately the first hour.

Q. Is there any way of determining the directional foree of
the tides at the Second Narrows beforehand at low water? A. At
low water; will you give me that again?

. Isthere any way of determining beforehand the direction-
al foree of the tides at low water? A. Only by the surface—not
by surface observation.

. Can you do it from the tide book? A. You cannot do it
from the tide book. You can only get an approximate guide by
the tide book. It is not accurate to that extent.

. How far with regard to the tide have you found the tide
tables to be inaccurate at low water slack? A. At least thirty
minutes.

RECORD

British Columbia
Admiralty Dist,

Defendant’s
Case

]. F. Eu—ce
Direct.
(Contd.)



RECORD

138

Q. Isthat before or after, or both ways? A. That is after

British Columbia the tide.
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Q. After the tide? A. Yes.

Q. Isit ever inaccurate in any other way, namely, before the
tide? A. On several instances it is, according to the weather; a
westerly wind outside and also freshets and rain and snow and one
thing and another has quite an effect upon the tides.

. What has been your experience in finding out the actual
time of low water as compared with the tide book? A. My ex-
perience has been the ebb tide where the scene of the diving opera-
tions is at least one hour before slack water as shown in the tide
book.

Q. How do you proceed then? Whatdoyoudo? A. Then
we have to wait, wait around until our mooring buoy shows up
which consists of a rope made fast to the work down below, what-
ever you are working up against, or whatever it is. You have a
buoy rope-and on this is a ceder buoy which as the tide slacks up
this comes to the surface and until the tide slacks up it is kept
under water by the current.

Yes? A. And this very often shows up sometimes at
low water. It has more often than not; it is fifteen; thirty or
fifteen to twenty-five minutes after the tide, after slack water is
shown in the tide book. On going down below in a good many
instances, I have gone down below and the tide has been running
that strong at the bottom that I have only been able to work there
a matter of eight minutes and I have been driven off the bottom
by the incoming tide.

. And when you were driven off the bottom as you say
what was the surface water like? A. The surface water was still
ebbing.

Q. Was still ebbing, so that you had gone down there with
the surface water ebbing and found an undercurrent flowing east?
A. Flowing east.

. And have you ever gone down and found an undercurrent
flowing east with the surface water doing anything else but ebbing ¢
A. When the tide has been too strong for me, when I am down
below for any length and it may be sometimes I go down for an
hour or an hour and twenty minutes in that depth of water, but
it all depends on how long I am down that I have to take time to
come up and I have set stages which is to work off the C.O0.T. in
the system. I have to stop at 30, 20 and 10 feet from the surface
and the undercurrent there in some cases has been affecting it at
that depth, flowing east, while still ebbing on the surface.

Q." And have you ever gone down when it was slack water
on the surface and found an undercurrent? A. Yes, I have
gone down when it has been slack water, apparently slack water,
no movement on the surface, and gone down and found it too
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strong to be able to work. I could not leave the line. I had to hold
on to the line to prevent being swept off the bottom.

Q. Although it was slack on the surface? A. Although
slack on the top.

Q. As I understand it when you go down you have no way
of knowing beforehand what current you will experience under-
neath? A. None whatever. Also when I am on the bottom my
bubbles, that is air coming from my helmet has been going over
300 feet—

Mr. Burns: Well, do you know this. I would like to ask
the witness a question before he answers that. It seems to me
he must have heard this from some person else as he is down be-
low? A. Well, I was asking my—it is an illustration. It isthere
for anybody to see what my meaning is.

The Court: How would he know that the bubbles would go
that far?

Mr. Smith: I was just going to ask him that.

Q. How do you know the bubbles rose so far away, did you
see them yourself? A. Well, my observation there when I have
been diving there.

. Can you when you are diving see the bubbles as they go
to the surface? A. No, I cannot.

Q. Then how can you tell of your own knowledge they came
up? A. This is what I have heard from the crew.

Q. Wedon’t want anything you have heard. It is just your
own personal experience. Is there any way of telling how the
tide runs by your line? A. Well, the lines, you can see the lines
in certain stages of the year when you get pretty fine weather
and not much fresh water. You can see your lines for quite a
distance and I have been on the bottom when my line is almost
taking an ‘‘S”’. By looking over my head I can see the lines trail-
ing along the bottom, flowing in on the bottom and almost coming
in straight above my head ; just a matter of ten or twelve feet from
the bottom the line would be going straight and yet flowing in
with quite a bend in it below that and the first section of the line is
a floating hose which would account for the line floating about
80.

. Then from your observation of your line which you have
told us about, what do you eonclude as to the manner in which the
currents are running? A. T conclude that the current is running
there some considerable time before the time actually shown in the
tide book at low water. It is still flooding in on the bottom.

Q. Flooding in on the bottom? A. Or under the surface.

Q. Whilst on the surface it may be doing what? A. On
the surface in nearly all cases it is ebbing after I come up.

Q. After you come up? A. That is at low water.

Q. Now, are those conditions which you have described to
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us, those that prevail there day by day at the Second Narrows¢?
A. 1In relation to the tides?

Q. Yes? A. Them conditions as regards to the tides turn-
ing quicker and the likes of that as to the tide book not being
accurate. The whole of my experience there of diving is that
the tide book has never been really accurate.

Q. That is at the Second Narrows? A. At the Second
Narrows.

. And the experience which you have been relating are
those usually found, and not something exceptional? A. No,
that is as I found them day to day, but some days they vary more
than others, according to the stages of the tide. Of course, if deep
tides, when there is a little run out, not much run out, you don’t
actually get a slack water then, there is always a current either
at the surface or at the bottom.

. Are those the conditions which prevail at the very site
of the bridge? A. Well, in one instance, that is in regards to the
tide rising there, but other than this I am talking of 800 feet east
of the bridge and of a distance of about 1800 feet.

. What are the tidal conditions right at the site of the
bridge, are they different or are they the same as those you have
been describing? A. Well, apparently from the distance to the
bridge there must be the undercurrent going past there.

Q. Going past where? A. Going past the bridge.

Q. Have you had any experience of that undercurrent pass-
ing the bridge? A. The experience is not actually at the bridge.

. Did you ever take soundings at the bridge? A. Well,
as regards to that, yes, if you are talking of the bridge, and as
regards the soundings is before the bridge.

. But I am speaking of the site of the present bridge,
whether before the bridge was built or not. I am speaking of
the area the bridge crosses, have ever taken soundings? A.
Yes, for seven days before the bridge was built, I was asked to
assist two surveyors there; Mr. Ray was the name of one and the
other surveyor, I have not got it, but they could not seem to get
the soundings there. They had great difficulty in getting the
soundings.

Q. Why? A. On account of getting slack water.

Q. They were trying to sound at low water slack? A. They
were trying to sound at low water slack.

Q. What was the result of that? A. Very erratic read-
ings. They never corresponded from day to day. They never
corresponded. One day they would get quite a difference on the
same mark as they were the day before.

Why was this? A. It was caused by the undercurrent
carrying the line in an easterly or a westerly direction.

Q. What was done in order to get the soundings? A.
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Well, I conceived the idea of starting out a matter of 45 minutes
before slack water, and pulling up against the tide, and one of
the surveyors would be on the shore on the C.P.R. tracks and he
would signal to us when to take the soundings, and we would
have this lead plumb up and down from the boat and we would
drift with the tide and just keep feeling the bottom with the
lead, and whenever he signalled we was in line with the two
stakes be had on shore, whenever he signalled for us to take the
soundings; then we took the soundings, and we carried on like that
for seven days and our soundings, from what I overheard from the
surveyors talking, our soundings corresponded very satisfactory
from day to day.

Q. What do you conclude from all that with regard to the
manner in which the tide was running at slack water? A. What
did I conclude.

Yes, in other words, when it was slack water on the
surface, how did you find the tide running underneath? A.
Well, with slack water on the surface, it was impossible to take
soundings with the tide as it was, as there was a strong flow under-
neath.

Q. To the eastward? A. Yes.

A Q. And that carried your sounding line to the eastward?

Yes.

Q. Made it impossible to take the soundings? A. Made it
impossible to take accurate soundings.

Q. So actually your experience was when it was slack water
on the surface there was an undercurrent flowing east underneath ?
A. That is quite right.

Q. That is correct, is it? A. Yes.

. Have you had any experience whereby you have found
that there might be surface currents flowing in different directions
at the same time? A. Yes, there is. Sometimes for approxi-
mately an hour to an hour and 15 minutes before slack water—
low water—there is a tide flowed close to the south shore, flooded
?Iong the south shore and this is most noticeable under the sur-

ace.

Q. But it is also noticeable to some extent, I understand on
the surface? A. Yes, but I say it is more noticeable under the
surface and when I have been examining the mains there, that is
for the location of breaks, I always start out from the south shore
on account of that shore being the most dangerous on account of
it being nearer to the shipping and that and irregular bottom,
and we, almost every time we examine there, it is at low water,
and I have noticed I have always got to start out at low water
at least from an hour to an hour and fifteen minutes before the
tide book, as there is a strong flood in and after I get out a matter
of 150 feet from the shore tide is running, still ebbing.
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Just one question more. Do you remember speaking

British Columbia about the rock fill at the end of the bridge. Where the end of the
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There used to be from 15 to 20 feet.
Q. Atlowwater? A. Atlow water, approximately 15 to 20.

CROSS-EXAMINATION BY MR. BURNS:

Q. How do you know that, Mr. Bruce? A. Well, from
soundings around that area, and the soundings they have taken a-
round there.

Q. Soundings some other person has taken? A. Our own
soundings which we took ourselves.

Q. Did you takeany yourself? A. Itooksoundingsmyself
when working for the Northern Construction Company.

. And you say as a result of what you did yourself there
was 15 feet of water at low water over the ground now covered by
the fill or part of it? A. No, I am not saying that.

. What are you saying? A. I said out from the fill
well, there is quite a bit of difference at low water and under the
fill to what it i1s out from the fill. I am speaking about the foot
of the fill which extends out for 15 to 20 feet from the cylinders.

. Do you mean that part of ground which is now covered
by the fill, any part of that ground, was there 15 feet of water upon
it before the fill? A. What I am referring to is at the edge of
the fill, under water.

. You mean at the outside edge of the fill? A. At the
outside edge of the fill.

Q. There is 15 feet of water at low water? A. 15 feet of
water at low water.

Q. And there is today? A. By all appearance, unless a
certain amount of that fill they put in has sloughed in. and no
doubt the water would be less there.

. When did you do those soundings? A. In 1923, the
winter of 1923 and 1924.

‘Who worked with you? A. Well, I was working for the
Northern Construction Company and as far as I know the only
man that T know was Mr. Ray at the time and I believe since then
T have heard that he is dead. He was a surveyor at that time for
the Northern Construction Company.

There were just the two of you? A. No, there was the
other man in the boat there as well, and another surveyor, but his
name or where he is T have no idea.

Q. But this was in March, 19232 A. No, I don’t say it
is in March.

Q. It is 19237 A. No, it could not be March, 1923. It
was the winter of 1923 and '24.

Q. Would you be surprised to know that at the extreme
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edge of the fill where the fill now stands, where the fill now is,
there were three or four feet at low tide? A. Well, that greatly
surprises me, because it is only a matter of a day or two ago when
I looked there myself at low water, and there was considerably
more water than that there.

. What would you say as to that being a true profile or
section of that fill? You see the cylinders.

The Court: What plan are you looking at, is this a new one ¢

Mr. Burns: I am referring, my lord, to the plan accompany-
ing the application for an overhead crossing and approach to the
Second Narrows Bridge filed with the Railway Board.

The Court: What exhibit is this?

Mr. Griffin: I would like to see that before my learned
friend tenders it. I never heard of it before. I would like an
opportunity of perusing that before it is discussed.

Mr. Burns: I may ask this witness, may I not, my lord,
whether he agrees with the dilineation of the fill¢

The Court: You can only do it if you prove it by some per-
son.

Mr. Burns: I will undertake to produce it. As a matter of
fact it 1s to be produced by one of our witnesses.

The Court: It would have to be proved like any other plan
unless Mr. Griffin agrees to it.

Mr. Griffin: It was not produced on the affidavit. It is
brand new. I have certainly never seen it.

Mr. Burns: I will supply you with copies of that later on.
I may bring that up subsequently, my lord.

Q. You would be surprised, you say, if at the outer end of
the fill there were only four feet, three to four feet of water
within a short distance, five or six feet on the level-—at least
any extent of water at low water before the fill was there? A.
I would be surprised, yes.

. Have you noticed the effect of the flood tide against
the fill, for instance? A. Yes, I have noticed it at several stages
of the tide.

. Say right at the start of the tide, the start of the flood ?
A. At the start of the flood it is very noticeable there as under-
neath the span there some time before actual slack water it is
either an eddy or a slack right on top of the water.

The Court: You will have to turn around. If I may suggest,
if you could speak to him from just at the head of the table it
would make him turn more towards me. It is rather hard upon
him having to turn to you in one way and endeavour to do the
same thing for me.

Mr. Burns: Q. What were you saying, witness? A. The
tide, sometime before slack water, approximately 456 minutes be-
fore slack water, that is, at the ebb tide, there is practically no
flood and no ebb at all underneath that span.
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Which span are you referring to? A. That is between

British Columbia NO. 4-A to No. 5 Piers. That is the southern span and then after
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actual slack water takes place; that is, flowing in along that shore
and shooting in a northeasterly direction across the span.

. Across that span you have just spoken of or under-
neath? A. Underneath that span.

Q. Meeting the ebb tide going out? A. Meeting the ebb
tide going out.

Q. That is all surface indication, I suppose? A. That is
all surface indication.

. Well, it meets the ebb tide going out. What happens?
A. Tt meets the ebb tide at different stages of the tide. As it
gets weaker it extends there, but in any case it does not appear
to extend further than the centre of the bascule span.

Q. The centre of the what? A. The centre.

Q. Of this bascule span? A. This bascule span.

Q. That is this eddy? A. This eddy, this eddy, this cross-
current.

You say that occurs at the first stage of the flood? A.
No, before actual slack water.

. Before actual slack water? A. Before actual slack wa-
ter on the tide table.

It would be the first stage of the tide as far as the flood
is concerned? A. Although the tide is ebbing for the remainder.

Q. But it is the flood meeting the ebb in cases where the
Zl‘ack]v(vater does not exist for any great length of time, I presume?

es.

. That would oceur, I presume, or am I right in cases of
higher tides, greater tides? A. No, low tides.

. What I mean by that— A. Well, the lower the tide of
course, the later that would be corresponding to the book, the neap
tides—

Q. Imean higher than the averagetide? A. Well, it would
not be any earlier there. It would be nearer to the actual time in
the book.

Q. I was not speaking of the actual time in the book, but
I was trying to get from you whether this you speak of would not
occur at a time when there is a greater fall in the tide? A. It
would occur at the earlier.

Q. And if there was not such a great fall, less than the aver-
age fall, it would be liable not to occur? A. It would be liable
not.

Q. Have you observed it sufficiently to be able to state that
incoming flood as you have termed it is really back water? A.
Well, from my observation there it is a surface eddy.

Q. Ttisasurface eddy really? A. A surface eddy.
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. And could it not be caused by a big eddy from the ebb?
A. Well, this is sometimes backing right up from the—following
up the south shore.

Q. But that south shore has quite a bay? A. Yes.

1 Q. And has quite a big eddy in it? A. There is quite an
eddy.

Q. Because the force of the flood tide comes really from
the north, doesn’t it, the force of the flood? A. Well, as re-
gards to the west of the bridge, I don’t know anything about it.

Q. You won’t disagree with me in my suggestion that this
water which you speak of coming up in that way might be a back
eddy of the bay? A. Well, as regards to that, no doubt that has
got something to do with it, but it is only noticeable when the tide
begins to slack up; that is a matter of forty-five minutes before
slack water. It is not noticeably so much in that vicinity—what
I am talking about is through the span.

. Am T right in this that the last forty-five minutes or
thirty minutes of an ebb tide has less strength on the current than
the first part? A. Yes, sure.

Q. So that may be the reason and quite properly be the rea-
son for this back eddy existing at that stage of the tide and not in
the early part of it, is that not so? A. Yes, no doubt that would
occur there.

Q. Now, you speak of the outer edge; I am referring now to
this shoal you speak of to the east of the bridge on the south side ?
A, Yes. .

Q. You speak of the outer edge of that shoal which is what
depth would you put it to be, 25 feet about? A. From 25 or 27
feet, 27 feet to 35.

Q. To 357 A. Yes.

Did you say that before? You said 25 feet before I am so
advised by my learned friend? A. It varies considerably around
there; 25 feet would be no doubt—it would be less than 25 feet if
you take the top of the pipe.

. Top of which? A. From the top of the pipe.

Q. I am talking about the outer edge of this shoal which ex-
tends easterly from this bridge on the south shore. Leave the pipe
alone? A. Well, that gives you less water through the pipe being
there.

Q. I see. You mean the twenty-five feet you used before
was only at that point where the pipe crosses? A. Where the
pipes were.

. You were not speaking of the depth except with respect
to any place than where the pipe was? A. Where the pipe was.

Q. That is all you know of? A. T have examined other
parts, but not as regards depth of water.

Q. Well, then, having that knowledge and in answer to my
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learned friend you gave us to understand that shoal extended some
1,000 feet, I think yousaid? A. 100 to 150 each side of the main.

No, extending 1,000 feet. There was shoal water, you
said 325 to 350 feet, from the railway line; I presume you mean
the shore, high water mark? A. You see the chart I was looking
at, it had no low water mark upon it. I just went by the railway
embankment.

Q. Are you speaking now of working this out on a chart or
from your personal experience on the ground? A. No, it was
in relation to my experience there, but I kind of placed it on the
chart, too, as an illustration.

.  Well, then, am I right in this, that your evidence is to the
effect that shoal water; that is, I made a note myself, 27 to 30
feet at low water; the shoal water extends out from the shore or
from the railway? A. From the railway embankment.

Q. 325 to 350 feet extending about 1,000 feet easterly from
the bridge? A. No, I did not make that expression. What 1
said was that it was approximately 150 to 200 feet each side of
the east and west mains.

. Eachside of the east and west mains? A. Eastand west
of the east and west mains.

. How many feet does that make it? A. Well, the mains
are 900 feet on the outside, that is taking 200 feet on each side.

That would be a thousand feet? A. No, it is 900 feet.

. That extends over about 900 feet? A. That extends over
about 900 feet.

Q. A depth of 27 to 30 feet at low water and that shoal, the
outer edge of the shoal is in line with Pier 3 of the bridge? A. Yes,
Pier 3. I just wanted to check it over in my own mind.

. Now, having this plan to look at which has been agreed
to between both parties here, could you maintain that statement.
Both sides have agreed that those are the depths, you see. Here are
the water mains.

The Court: What are you looking at.

Mr. Burns: 17, my lord.

Q. Which is Pier 3¢ This is Pier 3, my lord. A. Itisthe
southern pier.

Q. Just markitinred? A. I was referringto Pier No.3;
no, this wrong one is marked.

No, just look at the map I show you. Never mind the
other. Witness, I am asking you to confine yourself to the map
I put in your hand.

The Court: Counsel wishes you to put it on exhibit No. 17.

Mr. Burns: If you have any trouble about it you can ask
for time. A. What I was referring to—I thought I mentioned—
1 got mixed up with the span, with No. 4, the one that the bascule
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Q. Do you wish to discard that? A. Yes, that is right.
That is the one.

Q. Pier 3, that is the same one? A. Yes, that is the one I
refer to. That is the one.

Q. So that you are not changing this? A. No, I am not
changing it.

Q. Why were you in difficulties about it. As a matter of
fact you are here giving details of these piers calling them by
numbers and everything else and when I showed you this plan
didn’t you recognize it at once, or what was the difficulty? A.
Well, T looked at the other plan there and it did not seem to cor-
respond with this and there is nothing here to give me the scale of
this, or anything else to go by.

Q. Yes, but surely knowing that is the bridge, the relative
positions of those piers and so on, would you not know that at
once, with your familiarity with this bridge and the piers? A.
Yes, but of course I am allowed to look at any other plans of the
bridge if I want to find my bearings. I am not going back on my
word.

Q. I don’t mean to say that, but it is a funny thing which I
am going to comment upon that these soundings—you noticed these
soundings? A. Yes.

Q. That this pier which you marked, this pier which is
marked No. 4 on this map brings you practically to the line you
were talking about, 27 or 28 feet, doesn’t it? Pier 3 is in line with
the depth of 53, 52, 47, 41 feet, 45 feet. That is so, is it not? A.
Well, of course, with regards to the fill and the likes of that along
there, it is the depths according to the readings from the diving
box.

Q. I am asking you to assume which is a fact that for the
purposes of this trial, these figures, these soundings are absolute-
ly correct. At least, they are accepted as being correct soundings
by both parties now? A. Well—

. Draw a line from Pier 3, will you; that is the line; a
straight line. 'WIill you check it up so there will be no question
about it being accurate. Now, you have drawn a line to 58, 53,
47, 52, 45, 38 and so on. Was your idea in stating that the 27 to
30 feet soundings were in line with Pier 3 to show any difficulty
connected with the navigation of the bridge by reason of that? A.
Well, it would mean to show that if there was shoal water there
naturally enough the ship would—the captain or whoever was
in charge of the ship would naturally give 1t a wide berth.

Mr. Burns: I would like, my lord, to have that map proven
to pursue it right on this point with this witness, the map which
I got from a witness of mine in connection with the fill and in
these circumstances I suggest if your lordship pleases an adjourn-
ment may be had now.
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The Court: Oh, quite so. We will adjourn then, Mr. Regis
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Mr. Burns. There is a slight error. We will bring to your
lordship’s attention tomorrow morning.
The Court: There is something you wish to say now ?

Mr. Burns: No, tomorrow morning will do. I was figuring
it was close to the time. I do not want to take up some other topie.
The Court: Certainly, Mr. Burns, it is not worth while.

The court will adjourn.

(COURT ADJOURNED AT 4:25 PM. UNTIL 10:30 A.M.
SEPTEMBER 28th, 1928.)

(Vancouver, B. C., September 28th, 1928, 10:30 a.m.)

(COURT RESUMED PURSUANT TO ADJOURN-
MENT.)

J. F. BRUCE, resumes stand.

Mr. Burns: At adjournment, my lord, I was discussing with
this witness a matter of the depths and the line from the pier.
I made a mistake in reading that plan. The figures really indicate
fathoms, but they look like feet and so I do not wish to press that
point and wish to make that explanation, so that the court will
not misunderstand me. I would like to refer though to the plan,
so your lordship will see how easily that mistake could have
occurred. My friend corrected me.

Q. Now, with reference to this fill, Bruce, did you see the
shore on any day previous to the fill being made, being filled in %
A. There was a rowing boat but no actual diving there.

Q. Well, you would be diving? A. Well I mean to say I
am referring to underneath as regards low water and the matter
of as far out as I could see. I am referring to a row boat.

Were you familiar with it? A. Well, I was. I worked
there for several months and so on from that shore.

. 'What difference to the low water mark or what difference
was made by the fill to the shore? A. Well, the fill projected out
beyond the low water mark.

How far? A. Well, approximately thirty to thirty-five
feet.

Q. From low water mark, are you positive about that? A.
Well, I guess it would be more.

Q. Then you were positive the fill projected? A. I am
positive it was more than thirty-five feet.

. I am taking your statement it was more than thirty-five
feet that the fill projected out from the low water mark? A.
From the low water mark to the foot of the fill.
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Q. When you say the foot of the fill, what do you mean? A.
I mean the foot of the fill as it slopes. It hasto havea fill. It has
to come to a bottom. Well, the foot would be the extreme outside,
the northern end of that fill.

Q. What distance would there be if you had a line along
from the low water mark as it was horizontally to the point on the
fill which would be the edge? A. Approximately thirty-five feet.

. Youare not now talking of the bottom? A. That would
be going to the foot of the fill straight up and drawing the angle
that way.

. I mean on the slope of the fill where the water would meet
it? A. Well, it slopes back from the low water, but it projects
out under the water. I do not quite grasp your meaning.

If as a matter of fact you take a line from the previous
low water mark? A. Yes.

. And projected it out horizontally until you met the fill
what distance would those lines be, at least that line be from the
edge of the fill at that horizontal point and the former low water
mark? A. Approximately thirty-five feet as I said before.

. Whatis the slope of the fill? A. I don’t know the grade
of the slope at all, just what grade it is now.

. What size would you say the fill is? A. Well, it is
approximately 20 feet high at the low water mark.

Q. 20 feet high at low water mark, that is present low water
mark? A. The present low water mark.

Q. And the edge being of a sloping nature? A. And the
edge being of a sloping nature.

. Is that south or where is it in relation to Pier 52 A.
Well, that would be the back of Pier 5.

Q. That is to the south of Pier 52 A. To the south of
Pier 5.

As a matter of fact the fill is between Pier 5 and the
south shore? A. There is pier 5 and then there is another sup-
port at the back of that and the fill starts to slope away from that
one in the rear of the Pier 5.

Q. Well, what do you call that one in the rear, is it a pier?
A. That is connected to Pier 5, but there is a matter of 12 to 14
feet there from it. You see, I think it shows it on the plan.

Q. Would you say that this is a good picture of the fill. I
am referring to plan 22, exhibit 222 A. This is the one I am re-
ferring to. It slopes from the back of that, or slopes from the
front of that.

. The witness is pointing to the pier to the south of Pier
5 and the edge of the fill slopes from that pier? A. From the
front of that?

Q. From the front of that pier? A. Right from here.

. To where? A. To out here. It is not at that angle,
though, it is a longer slope than that.
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You would say it is not an accurate picture of it? A.
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Q. Slipped out, is that it? A. Yes, they have had to do
some protection work underneath this sill here.

Q. You mean the pier to the south of Pier 5. A. Yes, they
had to do some protection work there because the ground was
giving way underneath and they had to keep the whole thing from
slipping down.

. Would you say there is any part of that fill o the north
of Pier 52 A. Any part of this fill ¢

Q. Any part of this fill, any part of this fill at all to the
north of Pier 5% A. Yes.

Q. What part? A. As shown like that in a sloping posi-
tion. I am referring to under water.

Q. I understand that. We won’t refer to this plan because
you say to your mind that is not accurate at the present time.
Now, explain verbally or describe it yourself, you say that there
is a certain portion of this fill at the present time that lies to the
north of Pier 5¢ A. Yes.

. Now, I want you to describe what portion? A. Well,
the foot of that fill.

Q. When you say the foot of the fill, what do you mean, how
much of it? A. The north end of the fill.

Q. Well, then, how much of that foot? A. Well, that is
very hard to judge. I have not been down there to take any meas-
urements regarding that.

. That part is under water? A. It is under water.

Q. That is the bottom of the slope? A. The bottom of the
slope.

. Of the sloped edge of the fill? A. Everything to the
north of that eylinder is under water.

. What I am trying to get from you is what is to the north
of that cylinder according to your view? A. It is part of that

fill

. Well, let me put it this way, am I correct in stating that
the bottom of the slope of the edge of that fill, that is the bottom
of the sloped edge of the fill is north of Pier 5% A. Yes.

Q. How much of that bottom would it be which was under ?
A. Approximately about 15 or 20 feet.

. That is 15 or 20 feet of the sloped edge of the fill, you say,
is north of Pier 5, is that right? A. To the foot; that is—well,
that would be the edge, the outer edge, would naturally be there
at the foot of the fill.

Q. Do you say, witness, that there are fifteen or twenty feet
of the bottom of the sloped edge of that fill north of Pier 5% A.
Approximately 15 or 20 feet.
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Q. You know what I mean? A. Yes, I understand what
you mean.

. ?The Court: Is there not one of those plans referring to the
oe

Mr. Griffin: Yes, exhibit 18.

The Court: Did I not see a reference to that fill ¢?

Mr. Griffin: In the estimation, your lordship, of the witness
who is there who said that plan had been made by him he said
the toe extends five feet further out than is shown on that plan.

The Court: Yes, I think the engineer used the expression,
““The toe of the fill.”” T would like to see if that is what he means
when he talks about the foot, or the edge and that sort of thing,
so we will know we are discussing the same thing.

Mr. Burns: Q. Do you understand, witness, when you
speak of the bottom of that sloped edge of the fill that you are re-
ferring to the toe of it? A. Yes, that is the most northerly point
of that slope.

The Court: Yes.

Mr. Burns: Of course, that is the most northerly, but what
you were referring to is the toe of the fill.

The Witness: Naturally.

Look at this plan, exhibit 18, are you in a position to say
whether that is accurate or not, or whether that is a fair repre-
sentation of that? A. It appears to me to come more to a point
than that.

The Court: What is the date of that plan, Mr. Burns?

Mr. Burns: This plan, my lord—

The Court: If it is several years ago it might have some
effect. What is the date, did you say?

Mr. Burns: February 12th, 1925,

The Court: Oh, yes.

Mr. Burns: Q. Well, in that case, what do you say as to the
representation of the fill? A. It appears to come more to a point
here out from the eylinders.

Q. Do you take it those two cylinders shown inside of the
curved edge of the fill comprise Pier 5¢ A. Comprise Pier 5.

Q. Are they Pier 52 A. Yes.

. And you say that delineation of the edge of that fill is
too rounded? A. It is at the present time. It appears to be too
rounded to what conditions are at the present time.

. Would you take a pencil and draw, impose upon this
what you think would be a better representation of that line. With
a black lead pencil, my lord, the witness has indicated it, the wit-
ness has drawn this.

The Court: Yes, thank you.

Mr. Burns: Q. Now, when you draw that line, witness,
outside the line that is on the plan you do not know as a matter
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of fact whether it is outside or not? A. No, I don’t as regards
the scale. I am just as I pictured it to the eye.

Q. Then so far as the relation of that fill to the low water
mark is concerned where do you say the low water mark is shown
on the outside edge of the fill, I mean where would it be ¢

The Court: XKeep to that expression, the toe, if you do not
mind, because that is what the engineers are referring to there.

The Witness: The low water mark to the toe of the fill ap-
proximately in line 35 feet as I said before.

Q. Yes, I know, but how far up the toe? A. Well, I am
talking about as regards—

Q. There is some part of the toe of the fill exposed at low
vs;later? A. Well, where I am getting low water is from the
shore.

Q. I mean at the present time with the fill there now, there
is some part of the toe of the fill exposed at low water? A. Itis
under water.

Q. That is all under water? A. That is the part that pro-
jects out is under water. You mean the— The whole of the fill
would ¢

Q. No, the whole of the edge of the fill. A. Oh, certainly,
there is quite a bit of that shows at low water.

Q. Give me some idea, at least, your idea of where that low
water shows on the toe of the fill. To what extent is the toe of
the fill exposed at low water. You understand that, don’t you,
what proportion? A. Well, there is really none exposed above
water of the toe of the fill.

. Well, then, the outer edge of the fill is all covered at all
times? A. That is the toe of it is all covered.

. What part isnot? A. Well, the highest part of it, fur-
ther back, that is, coming up from the toe, that is naturally that
part would not be covered. :

Q. Tt is on the same slope as the toe? A. Yes.

. Then you are speaking of the toe as being the bottom of
that slope? A. I am talking of the bottom of the slope.

T am referring to it as the outer edge of the fill and from
that point of view how far down the outer edge does low water
mark show. At least, what proportion of that outer edge would
be exposed at low water mark ¢

Mr. Griffin: Would my learned friend accept the suggestion
that he ealls it the northern slope, because that is what it is. It
is the slope of the northern face.

The Court: The toe technically, Mr. Burns, is the extreme
outer edge which he says is always under water. Then he says
coming inshore from that as you go up the slope there is a certain
amount which is exposed. I understand you to mean that.

The Witness: Yes.
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The Court: And what you wish to get is at low water how far
would it be from the toe that the exposure begins.

Mr. Burns: Yes, from the top.

The Witness: Approximately fifteen or twenty feet, that is
_wl(liat I said just now. That would be about between the two eyl-
inders.

Q. That is between the two cylinders, between the cylinders
to the rear and Pier 5¢ A. Yes.

Q. Does the ebb tide run over the fill with any force? A.
The ebb tide runs over the fill up to within about an hour or an
hour and a half before slack water.

. But when it is running over the fill does it run over it
with any force? A. It runs over with quite a force.

Q. The ebbtide? A. Yes.

Q. What speed do you say? A. Well, anywhere from five
to six knots.

. From five to six knots, that is, a regular proposition ¢
A. That is with a long run out.

Q. Now, then, in the flood tide, the turn of the flood, you say
that fill causes a deflection of the eurrent northeasterly, is that
right? A. Yes, quite correct.

Q. Then does it form a back water behind it or a big eddy ?
A. Yes, there is a big eddy that comes in around in line just in
line with those cylinders, that is No. 5 Pier. There is a big eddy
sets up there.

Q. Then to what extent does this fill deflect the current
northeasterly, is it an acute angle? A. Well, it appears to come
right from the foot of the pier, or the foot of the fill across and
just misses the other cylinders on the other pier; what is that
number? It goes just east of that pier.

. Which pier? I show you this exhibit? A. This pier
here, that is the one here.

Q. You mean the cylinders being part of 4-A2 A. The
cylinders are a part of 4-A.

The Court: Between 5 which he is speaking about and 4-A
there is a fixed span of 150 feet.

Mr. Burns: Q. Now looking at this map will you draw with
this pencil the line that you would say that current would deflect
to.

The Court: You are still on 22, Mr. Burns.

Mr. Burns: Yes, still on 22, my lord.

Q. That, I presume, is an approximate line? A. An ap-
proximate line, yes.

The Court: Just let me see it.

Mr. Burns: Q. It may be nearer the cylinders or it may
be further away? A. No, I don’t think it would be any nearer
the cylinders than what I have drawed there.
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Q. It may be further away? A. It may be further away.

Q. You figure that is pretty accurate? A. It may be fur-
ther away. It would not be nearer the cylinders, though.

Mr. Smith: Excuse me, I think that is exhibit 18.

Mr. Burns: I have made a mistake there, my lord. It is
exhibit 18.

Q. Now, is that line you have drawn the extent of this cur-
rent, or would it extend any further? A. Well, the current is
noticeable further than that.

Q. How far would you put that? A. (Witness indicates).

. Now, you have added to this line going the extent the
distance to which this current could go? A. There it is practi-
cally lost, the surface indications lost in the ebb tide.

) Q. In the flood? A. Well, it is absorbed with the flood
there.

Q. We are talking about the flood tide, I presume, because
it could not occur except in the flood, could 1t? A. No.

Q. Well, then, what distance would you say that would be
from the bascule of the span? A. What distance from the—

. That is as far as you would take this current altogether %
A. That would be approximately 150 to 200 feet.

Q. You said 150 feet before? A. No, that was referring
to—

Q. East of the bridge? A. That was referring to the ebb
tide 1 mentioned.

Q. No, you said would meet a ship 150 feet east of the
bridge at flood tide. I think you said that, but I just want what
you are willing to say? A. We was talking—I could not meet
a ship on the port bow.

Q. I am not talking about the port bow, we are talking about
that current. You were being examined about the current. The
note we have is that speaking of this current at flood tide you
said it would meet the ship 150 feet east of the bridge? Omn the
ebb tide it does not affect the outgoing tide, because it would not
affect the outgoing tide.

A. That appears to me to be wrong to the evidence I gave.
I referred to ship—as striking the ship and Mr. Smith there
asked me the question where would—what part of the ship did
this strike and I referred to it as the port bow which would be
impossible on a flood tide.

Well, the notes will show what you said, but we will
take your statement now and now you can make the statement,
if you like. I will ask it this way. You have an idea; you have
been giving this impression of yours as to these currents; you
have an idea about the distance that this current as you have
drawn it would go east of the bridge before it is absorbed in the
flood tide? A. Yes.
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Q. Well, then, what is your idea? A. Well, the current
does get absorbed.

. Iknow it does get absorbed? A. And it runs in approx-
imately that direction, but not so much as it would before the
turn of the ebb.

- Q. T am not talking about the stage of the tide now. But I
will draw your attention to the stage of the tide; where this cur-
rent is more noticeable than any other time which I presume
would be on the strength of the flood? A. Well, it is noticeable
on the first hour of the flood ; it is most noticeable then.

Q. Well, when it is most noticeable and it is longest acecord-
ing to your observations how far would you put it east of the
bridge before it is absorbed in the tide; in other words, how far
could you see it east of the bridge? A. Approximately 150 feet.

Well, that is what you said before, and you are saying
it now, although you wanted to change it to 200 feet or something ?
A. No, sir.

Q. You say 150 feet when this current is at its strongest,
such as its strength may be, but when it is noticeable the extent
of it going east of the bridge or being sent east of the bridge is
approximately 150 feet? A. Approximately 150 feet.

. At what stage of the tide would that be, at what stage of
the flood tide? A. Approximately about an hour after the turn
of the tide. ,

. About an hour after the turn of the tide is the strongest
part of the tide? A. Yes.

. And would last for how long? A. Well, I am not sure
about how long it would last.

Q. Take an average run out? A. I have noticed it there
quite often.

Q. Youhave not observed how long it would be? A. T have
not observed how long it would be.

. But you have noticed it of any strength or length at
about an hour after the turn of the flood? A. At about an hour
after the turn of the flood.

. And that is when the flood tide is the strongest at its
strongest force? A. That is when the flood tide is strongest.

"~ Q. Then you would say— A. That would be up to that
time. That would be up to an hour. The tide would flood in that
direction. I have noticed it up to that time from low water—
from the turn of the tide up to an hour afterwards.

Q. It would be lost entirely after an hour? A. No, just
my observation is up to approximately an hour or an hour after
that the tide has turned.

Q. Then you would mean from low water to— A. From
low water to an hour after the turn of the tide.

Q. Do I understand when it is longest and shows that it
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goes furthest that is about an hour after the flood tide? A. No,
1t is most noticeable at the turn of the tide.

Q. What do you mean at the turn of the tide? A. At low
water from ebb, that is after the turn of the tide.

Q. That is from low slack? A. Yes.

@ Q. You mean at the first of the flood? A. It is noticeable
en.

Q. To the extent that you speak of? A. Not out so far.

. No, I presume you would say that. It is not out so far
until it feels the full strength of the tide? A. Until the full
strength of the tide.

. On the first part just at the turn it may be indicated,
but it would not be very extensive, would it? A. No, it would
not be very extensive.

Q. And is gradually, as you say? A. Getting stronger up
to approximately an hour after the tide had turned.

Q. You don’t know whether it continues after that hour or
not, because you say you have not observed? A. I have not ob-
served after that hour.

. Would you say it would be lost in the flood altogether
after that? A. They don’t appear to be so much, such a strong
current there at high water as at low, so naturally I do not
think it would be so strong.

. Now, you figure then that this deflection, or the creation
of this current by the fill extends what distance, altogether. We
have got it out about 150 feet east of the bridge? Within what
distance altogether would that be? A. I really could not say to
what distance.

Q. Approximately? A. I was justtaking observations 150
feet from the bridge.

.  Work that out approximately? A. That would be about
200 or 225 feet approximately.

Q. Why do you say it is 200 or 225 feet? A. I am not
sure. I may say I really did not take the distance of the tide or
the likes of that. I was just going by where the tide was absorbed
here by the incoming tide.

Q. Look at this picture and you know it is the bridge and
you gave evidence yesterday about the distance in feet between
the spans. Then you know the distance between Span 4-A and
52 A. Yes.

What is that? A. 4-A and 5, 150 feet.

. And that is on the horizontal? A. Yes.

Q. At least, in a straight line? Your eye ought to have
shown you? A. Well, I am giving you the approximate dis-
tance. I am not a scaler. I am not a draftsman. It is only just
judging what the distance is there. I never done any drafting
work or charts or the likes of that.

10

20

30

40



10

20

30

40

157

Q. All right, you have given your evidence with reference
to this current as the result of observations you have made not
in this particular case, but you being around there, is that right ?

A. Yes, I spent quite a bit of time at that part of the bridge
on account of diving operations. I godown there and wait around
until the boat comes around before slack water, and I pick up
the boat there and go back and when I get through with the diving
they land me back and naturally enough I spend quite a bit of
time there and notice different things.

Q. So that you picked this information up or your ideas or
theories of this matter or your faects in that way, just simply be-
cause you were around there. It was not your job to make this
particular—

A. No, nothing whatever to do with me.

Did you make any investigation or observation about
this current for a definite or specific purpose at any time? A.
None whatever.

Q. Did you make any observations for the purposes of this
trial in any way? A. None whatever.

Q. You did not go out and check it in any way? A. No.

Q. So what you are giving here in evidence is simply what
you have gathered in the way of information because of being
around there diving? A. Being around there as you might call
it as an amateur and noticing things going on and just comment-
ing on things I have noticed while I have been there.

Q. When you gave the distances I asked you for did you
give them as a result of having arrived at that conclusion of dis-
tance at the time of your observation or just from your impres-
sion? A. Just from my impression of the distance. Just the
same as I might say it is about 14 feet across to that corner there.
I never measured it off.

What T want to make you understand is this: Do you
recollect that you did at any time size that current up on the
ground while you were there and check it in your mind as to how
long that was and that the evidence you gave about 150 feet is
a recollection of that conclusion or are you just working it out
now? A. That is the only time—that is the only thing I am
pretty accurate on was approximately that 150 feet east of the
bridge where the tide meets there.

Q. Did you figure on that before or figure on your recollec-
tion? A. No, I have studied it quite a bit on account of boats
coming down there, and I was always of that impression. I gave
Mr. Brakenridge the same impression before this trial came along
and my idea was why a ship should sheer off on this other span
was on account of striking an incoming tide or something there
and Seymour Creek striking her stern would naturally put her
in that direction.
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Q. You are not giving these distances just from your im-
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at before? A. What I arrived at before.

. When did you settle in your mind that 150 feet you have
spoken of? A. That was quite a while ago, probably over a year
ago. I was speaking to Mr. Brakenridge about it.

Q. Did you settle it on the ground when looking at the cur-
rent or work it out yourself? A. No, I did not work it out at
all. T was just standing there from the pier and estimating what
I thought was 150 feet.

Q. Now, then, you would not say that this current would
come nearer the bascule than you have drawn it, would you? A.
No, I would not say that it would.

. You say it would not? A. No, I don’t think it would.
It would naturally—it would not go exactly straight like that on
account of—take the case—

Q. But the mean of its direction would be? A. As it
would meet it would gradually go from the east to the west.

Q. And it would not be through the bascule at all# A. No,
no.

Q. Now, the only observations you made were surface ob-
servations? A. Surface observations.

. That is all you know about this? A. That is all I
know about this.

And so that we will be absolutely certain about this, the
strength of this current, this northeasterly direction current is
on towards an hour after the flood started? A. From low water
to approximately an hour after the turn.

. And you agree with me that the full strength or the
greatest strength would be on towards an hour after the flood
started? A. Yes, quite correct.

That would be natural. Now, what diving have you done
at the Second Narrows. I want some line on that? A. The
diving I have done there I worked 1924 approximately there for
seven or eight months constant diving.

Where would you be diving during that time? A. At
that time I was diving at a thousand feet east of the bridge—in
450 feet out from the shore, from the south shore.

Q. What depth? A. Well, on my pump it registered 93
feet.

Q. What particular job were you doing there? A. There
were two pipes broken there. There was No. 1 pipe broken there
and No. 4 pipe further on and that would be 450 feet east of that
another pipe was broken.

. The first pipe broken that you were working on was 450
feet north of the south shore? A. 450 feet north of the south
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Q. And the other job was on a pipe broken about 450 feet
north of that again? A. No, the other pipe was broken 450 feet
east of that, on No. 4 pipe, but on the same line 450 feet out from
the shore.

. How long did that job take? A. That job took approxi-
mately, I started on the 14th of February and it was November,
I think, when I finished. It was a very arduous job. At times
I could only stop 8 minutes on the bottom and my average time
working was 35. 74 hours the total job took. '

. Never mind the details unless you want to give them in
explanation? A. Why I am explaining that is why there was
such a time taken in doing the work.

Q. I have no doubt that is perfectly proper. In that time—
at least, was that the first diving you did in the Second Narrows?
A. Yes, that was the first diving I done there.

Q. That was in 1924? A. Yes.

Q. Then where next? A. Well, I dived in False Creek.

Q. No, where next in the Second Narrows. I am only in-
terested in the Second Narrows. A. Well, on them two breaks
and I have also dived, well, in fact, all depths there on all the
pipes. I have walked the bottom there twenty times or more from
shore to shore. There is in one tide and sometimes I take three
or four tides to do it.

That was after those two jobs you speak of? A. After
them two jobs.

Q. And when wasit? A. When?

Q. Yes, when? A. Well, from that November up to the
present day. I am working there now at the present day, at the
same place, that first place referred to. There is a break there
now.

Before you come to the break you are working on now,
the nature of the work you did after this first job you told me was
walking the mains, is that it? A. Yes, I examined the mains
for the city in 19—I am not sure about that date, but I examined
the mains sometime after that. There was a break occurred in
the First Narrows and I had to go down there and it was some-
time afterwards before I went over the mains.

Q. Well, you went over the mains? A. Yes.

Q. Once or twice or how many times? A. I went over and
took an examination of them twice, once for the City and once
for the Water Board.

Q. Did that consist of a trip across for each main or a trip
across for all the mains? A. That consisted of a trip across for
each main.

Q. And you have done that twice. Now, what other diving
have you done in the Second Narrows? A. Well, T have done
that; that would be twice. Well, T have examined them mains
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twice and I have also examined the new mains; I surveyed the
bottoms for boulders or obstructions and one.thing and another
before pulling the mains.

. How do you find the bottom? A. I find the bottom,
well, it is a pretty fair bottom. There is nothing—no abrupt drop
or anything like that like it is in the First Narrows. It is a fairly
even bottom. It runs at a bit of a shelf on the south shore and
then drops away to the centre, take a rise and then drops a little,
and then takes a rise to the North Shore.

Q. Any irregularities which made your work more impor-
tant? A. Well, there were several boulders and one thing and

-another in the soap stone. There is a kind of soap stone in the

bottom and those boulders get imbedded in it. And the pipe gets
up against it and breaks which it did.

Q. There is a certain amount of irregularity in the bottom?
A. There is.

. What other diving did you do at the Second Narrows ?
A. Well, I examined there; after they dug the trench for to pull
those pipes through, I examined and reported to Mr. Brakenridge.

Q. Never mind what you reported. This work was in and
about the water mains? A. Yes.

Q. Which as I understand it runs from 1000 to 1600 feet, is
it, from the bridge, east of the bridge, or how is it? A. My ob-
servation is 150 to 200 feet west of the water mains and 150 to 200
feet east of the water mains. Outside of that I don’t know any-
thing about the diving, about the bottom. The obstruction I was
going to speak about there was where this trench was drilled out
and dug out to a depth of approximately 15 feet, a lot of the bigger
boulders and sandstone and the dredge could not take them up
and they naturally pushed them over the bank and on one side
they cover all the water mains there at a depth of five feet.

Made quite a bit of irregularity to the flow? A. There
is quite a boil there, especially about an hour before low water,
very noticeable on the surface.

. And has that been fixed up since? A. It has never been
fixed up. Both east and west of the trench there is quite a few.
There are some there weighing seven or eight tons.

Q. So that creates? A. Creates that eddy there, a boil effect,
especially when it is getting low, when the tide 1s getting low.

. Soyou would say as far as the bottom is concerned around
that point it is fairly irregular, having quite an effect upon the
water? A. It is fairly irregular.

. Very irregular, having quite a considerable effect upon
the water? A. Yes.

Q. Now, your depths of diving varied, of course? A. Nat-
urally.

(5. You speak of—before I ask you that you have come to
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a conclusion, I understand from listening to your evidence, as far
as the tide tables are concerned they are practically never accur-
ate? A. Never accurate.

Q. Never accurate? A. I have never known them to be
accurate yet, not in the Second Narrows. The only case would be
a long slack and then of course you still get a current then even,
so when there is a long slack there is a certain amount of current
there then and you cannot work on the bottom.

Q. I am talking of the time as shown in the tide tables? A.
Yes

Q. In your experience and observation you are ready to
make the statement and have made the statement that the tide
tables as far as the Second Narrows are concerned are never ac-
curate? A. Never accurate as regards the diving when I have
been doing the diving.

Q. Now, wait a moment. I was not talking about diving. I
was starting first of all with this general statement. You are
qualifying the statement by saying, ‘‘Never as regards to diving.”’
‘What has the diving got to do with the tide tables? A. What I
mean is this, that from surface indications they might appear
accurate, but from experience in the diving they never are accu-
rate. There is quite a difference in the current from the top of
those Narrows to what it is in the bottom.

Q. Yes, I am now going to discuss the matter of those cur-
rents with you. Now, your statement means this as I understand
it that you are not proposing to criticise the tide tables with ref-
erence to surface indications? A. Yes, I will do that, I will go
to the extent of that.

I want to get the extent you will go. So that now you
know what I want you might tell me? A. They are not accurate
as regards surface indications.

Q. To what extent? A. On the flood tide the tides are
early to what they are in the book and on the ebb tides they are
late to what they are in the book.

. Now, let us feel our way a bit. That is perfectly satis-
factory to you, that statement; you accept that? A. Yes, that
is the surface indications.

Q. Surface indications on the flood they are early? A. On
the flood they are early.

Q. And on the ebb they are low? A. On the ebb they are
low, except with wind or the likes of that.

. Leave out wind and weather, because there is no wind
and weather in this case.

Mr. Griffin: My learned friend can hardly state that. The
weather does affect it.

Mr. Burns: The wind ¢

Mr. Griffin: If you ask the witness to exclude them you get
at cross purposes.
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Q. The reason I said, ‘‘Never mind the wind and weather,’’
Bruce, was that I want to your evidence as to the general proposi-
tion the action of the tides in the Second Narrows as compared
to the tide tables? A. Yes.

Q. Wind and weather might make the tide late or early, but
that discussion is not one that would help us at all. May I put
it that you say generally speaking even so far as the surface indi-
cations are concerned or the surface effects, the flood tide is early
and the ebb tide is late? A. In almost every case in the Second
Narrows.

Q. In almost every case in the Second Narrows? A. Yes.

. And you see we are leaving out wind and weather? A.
Yes, I want to understand as long as you will excuse me and not
bring that up against me afterwards.

Q. T am not going to bring anything against you afterward,
except it is on a pretty sound basis. My idea of excluding wind
and weather is that we are not bothered with abnormal or extra-
ordinary conditions. What I want to discuss with you is the gen-
eral normal position of the tide at the Second Narrows as against
the tide tables. That is what we are discussing now. A. Yes,
that is quite correct.

Q. To what extent would you say—we are speaking now
about the surface—would you say that the flood is early and the
ebb is late as a general rule? A. Well, the ebb has been to the
extent of 25 minutes late, yes, 25 minutes late or more and the
flood has been at least 35 minutes.

Q. Early? A. ZEarly, that would be on the long run out
and the long run in.

Q. For this purpose— A. That is the extreme that I should
like to give it as the extreme, thirty-five minutes early for the
flood and twenty-five minutes late for the low slack.

Would that be unusual, or is that more or less usual?
A. That is almost more or less—that is almost the average when
the floods are at that stage.

Q. So it is twenty-five or thirty-five minutes when the tides
are at those stages? The flood will run about thirty-five minutes
early and the ebb will run about twenty-five minutes late? A.
That is quite correct.

Q. So as a matter of fact that would be a pretty constant
proposition as far as you are concerned? A. Well, it would be
at that stage of the tide.

. And that is the surface we are talking about? A. Sur-
face indications. '

Q. So you think you have given this sufficient observation to
come to the conclusion and give it as solemn evidence here that it
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1s a regular thing that the flood is thirty-five minutes earlier and
E’&hie eskgb is twenty-five minutes later on certain stages of the tide?
es.

. When I say cerain stages of the tide that is the stage of
the tide that occurs regularly? A. That would run in from low
tide up to approximately twelve or thirteen feet.

Q. Thatis a big tide? A. That would be a big tide.

Q. This evidence you have given has reference particularly
to big tides? A. Has reference to big tides.

Q. What length of tides would you include as acting in
this way? A. What length?

Q. To what extent, an eight feet or nine feet tide? A. No,
I refer to one or two foot slacks. That is the low water to approxi-
mately a twelve or thirteen feet rise.

. Well, then, it would be about a nine or ten or eleven foot
tide, the difference? A. Well, yes.

Q. And the same thing would apply in the big drop? A.
Oﬁr a zero or below zero. It would have maturally enough more
effect.

Q. Then with some other kind of tide is there the same con-
dition occurring, but not so great in the way of being early and
late, do you see what I mean. This thirty-five minutes and twenty-
five minutes flood and ebb occurs as a constant observation with
reference to those tides. Now, take the average tide. Would the
flood be early but a less amount of time? A. The flood would
naturally be a little early.

. Well, you say naturally a little early? A. Well, it
would be a little early.

. When you say naturally you mean your proposition is
that those tides are early in the case of the flood and late in the
case of the ebb and that the time that they are early or late will
go up or down according to the bigness or smallness of the tide, is
that a fair proposition? A. The times I am referring to is the
time of the tide of slack water at high and low water.

Q. That is where you find those differences in time you
are speaking of? A. Yes.

. And you find the big difference in time where that low
slack if it is a low slack has resulted from a big drop? A. A big
drop.

F . And where high slack, if it is a slack, where it is a high
slack has resulted from a big flood? A. A big flood.

Q. And you found those big differences in time. Suppos-
ing vou have no such big tide, but half that tide, say, seven or
eight feet of a flood, and you are on high slack. Now, I presume
what you mean by ‘naturally’ is that the flood would be early, but
so early as the thirty-five minutes you speak of in the big cases?
A. Yes, it would be early, but not to the extend of the long run.
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Q. And the same thing would apply in the ebb cases? A.
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. So that when you say naturally I take it to mean— A.
It varies, though.

Q. That the proposition is that the tide tables are late or
early as the case may be according to your evidence as a constant
proposition? A. Yes.

Q. Varying in point of time according to the largeness or
smallness of the tide? A. Yes.

. And I suppose not to a great amount of time, but still
there would be a difference in quite a small tide? A. Well, yes.
I mean some difference? A. Yes, there is a difference.
Of course, observations as regards to the slack water there I have
been down below, you see, when it has been actual slack water
on top.
. I am coming to that. Tam only discussing this one point ¢
A. Although the actual time as given in the time table, the water
has been still flooding above.

Q. That is—

Mr. Griffin: Let him finish.

Mr. Burns: I was going to help youw

The Witness: When the water has been flooding and I will
go down when the tide is on the flood, you see, and in some cases
in most all cases I am up again before the tide turns.

Q. At any rate, that is how you have come to your con-
clusion on observation in connection with your work? A. And
T have been at the surface there when the tide is actually turning
after me coming up from below, and could not work on account
of the strong current.

Q. What we were discussing was the matter of your asser-
tion that the tide books were so far out? A. Yes.

Q. Have you ever thought of taking it up with the authori-
ties? A. No.

Q. You did not bother at all? Would it not have helped
you in your work if you had a more accurate table to go by? A.
‘While we are coming to it one day the tide might be far more
early one day than it is another, although it is only a matter of a
foot or six inches of a drop or rise. There would be quite a dif-
ference in the tide. And there is a difference each day.

Q. In relation to wind and weather as regards to altering
the book or getting the different schedules put on the book, it
would not help you very much. Have you ever seen them making
tidal observations in the Second Narrows? A. There was a man
there for about twelve months, but what he did as regards taking
observations of the tides I don’t know.

Q. You did not even ask him? A. No, the only thing I
could see was that he took observations from drift wood floating

about.

10

20

30

40



10

20

30

40

165

Q. But you did not discuss it with him? A. I did not dis-
cuss it with him. He used to walk down to the bridge, but that is
as far as I know.

Q. What was that. A. That was the latter part of 1926.

- Q. Did you tell him that these tide tables were no good? A.
No, I never spoke to the man about the tide tables at all.

Q. But you knew he was right there on that job? A. Yes,
he was right over on top of the 4, 5 and 6 mains over the railway
embankment.

Q. You said at one time when fixing a hole in the eylinder—
that is working for the Northern Construction? A. Yes.

Q. That the tide commenced to rise sooner— A. Yes.

A % Than you expected and it was still ebbing on the surface ¢
. Yes.

Q. I suppose you mean the surface of the channel? A. I
am referring to the surface where we was working, that was from
No. 1 pier, I think it is.

. Well, the hole in the cylinder was not under water? A.
The hole in the eylinder was not under water. We were working
from the surface.

. You were working on the surface? A. On the surface
in a dug out there.

. And your observations with regard to the surface water
is that it was ebbing right at the place you were working? A. It
was ebbing right there.

. And yet the tide was rising to prevent you doing your
work on the hole? A. After we had worked at it for approxi-
mately half to three-quarters of an hour we were driven out on
account of the tide rising to where we could not do any more of
that particular work.

. Where was that, No. 1 eylinder? A. No. 1 eylinder or
No. 1 pier, rather, I don’t know exactly which cylinder it was.

. No. 1 pier. I just want to identify it? A. No. 1 pier.

Q. And the water was rising on the pier or on the cylinder
and yet going out. A. The water was rising after about half
an hour before slack water by the book; the water was actually
rising and by slack water as shown on the book it would be half
an hour later than that again. It was impossible to do anything
more. The water had rose to the extent of approximately five
or six inches.

Q. Will you see if I can put that, because I don’t want any
misapprehension about it, Bruce. You were fixing a hole in the
cylinder at No. 1 pier and went at the job in order to do it when
the hole was above water? A. Yes.

Q. The only time you could do it. You worked for about
three-quarters of an hour as I understand your evidence? A.

Yes.
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ture, with the work so that we eould not work.

. The water came up in the cylinder, so you could not fix
thishole? A. Yes.

Q. But that water which came up in the cylinder was actual-
ly on the surface ebbing? A. Actually ebbing on the surface.

Q. Who were working with you? A. Well, I am not sure
who was working. Of course, we was on different jobs there and
at times we could not work on account of when the tide was running
pretty swift we did not work at all. I worked with different men,
I could not say exactly.

. You don’t know and you might have told me that, like
that. A. T like to explain it.

Q. Never mind. If you are in difficulties I will allow you
to explain, but you don’t need to do that. When was that? A.
That was the early part of 1924.

. Was it an important break ; was it a bad break? A. No,
it was not a bad break. I never seen the log that done it, but they
told me a cedar log came down and broke it.

Q. Never mind that again. It is not necessary to take time
up talking about some log, something like that, because it is not
on the point. I will ask you this: Was that break of such im-
portance as it would be identified or could it be identified in the
records of the contractors, the Northern Construction people? A.
No doubt it would be.

. And as to who worked upon it? A. Well, the main su-
perintendent, that end of it, was Mr. Leighton.

Q. He would know all about it? A. He would know all
about it. o _ _

Q. Would he know about this proposition in connection with
the tide? A. Well, I don’t know that he would know about that,
because we had to take the stages of the tide that he would not be
there.

). But he would know the men that worked with you? A.
They can find that out in the office. _

How many men were working with you? A. It would
depend at different times there were about three or four men at
the most, but down there there would be only two men. The re-
mainder would be at the top.

Q. There would be just you and another? A. Me and
another, or perhaps another two men would be down there, and
I would not be down there. . .

. Did the other man see this, too, or did you talk it over
with him? A. Well, we all passed remarks upon it and they
have been working—had actually done work upon it before I did
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and they said they must get down there at least an hour and a
quarter to start in on it.

I am not talking about the difference in tide? A. I say
they must have known about it to mention it to me. That is the
way I am trying to explain it. They explained it to me before I
noticed it myself.

Q. You mean this condition on the top of the water? A.
This condition as they were actually working there before I went
down myself.

Q. But you didn’t go down? A. No, I am referring to
going down to help them.

. How near is that to Seymour Creek? A. That is ap-
proximately 350 feet due east.

Q. Seymour Creek is? A. Seymour Creek.

The Court: You said east, you mean west. A. Seymour
Creek, east of the bridge.

The Court: Oh, you are right, the Seymour is east of the
bridge.

Mr. Burns: The point we are speaking of is west.

The Court: Q. The creek is east of your cylinder? A.
Yes.

The Court: Q. Yes, he is right.

Mr. Burns: Q. At that time this dredging had not occur-
red. A. No, that dredging had not occurred then.

Q. Seymour Creek as she existed previously to the dredging ¢
A, Yes.

Q. You say that was in March, 1924. Now, what is the date
of that? A. March what?

Q. The date of this cylinder episode? A. I did not say
the date. I said the early part of 1924.

Now, you also say at different times you have also felt
the undercurrent at a depth—that is the undercurrent against the
conditions above. Now, I am asking you about it. Describe the
experience, that is to say as I understand you you said that when
you were down you felt, say, an ineoming flood, or I suppose an
outgoing ebb, whichever it might be, and then when you got to the
surface you would find it going the other way, is that right? A.
In several cases at different stages of the tide, of course, it acts
different so that you can never tell what you are going up against.

We understand that, but I want to discuss with you for
a moment this that as a matter of fact you say that you have at
the bottom for instance experienced a certain current going a cer-
tain way. Take it as if it were a flood tide, you felt that and
coming up to the surface you felt it ebbing on the surface, is that
right? A. Yes. '

Q. That is right? A. That is quite correct.

Q. Is it also right to say that you have at the bottom felt
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an ebb tide and when you got up to the top found it still flooding,
just the reverse, you see? A. Felt an ebb tide?

. I mean just the reverse of the other? A. Felt an ebb
tide, but what is the stage of the tide.

. I mean under the same conditions or any time? A. Yes,
well, at the flood of the tide you would naturally or you would
very often get the undercurrent or the flood, the flood running on
the surface. It would be flooding on the surface and ebbing
underneath.

. That is just the reverse of the other, and you have ex-
perienced that? A. Thave experienced that on several occasions.

. That is in both ways? A. In reverse; as regards low
water the tide has been ebbing on the surface, but apparently
flooding below.

. What would you say in your experience which you have
experienced the most? A. I have experienced it most as regards
to the low tide.

Q. ButImean— A. At what depth, you mean?

No, I am not bothering about the stage now. I am talk-
ing about the instances where you found a certain tide or current
below and found the reverse when you got up on the top, would the
more cases you found be where it is an ebb tide underneath, or a
flood tide underneath? A. When there is an ebb tide under-
neath.

Q. It is least usual— A. Not an ebb tide underneath but
a flood tide underneath and I am referring to the low water, the
tide running out and flooding underneath.

Q. That would be the more usual? A. That would be the
most noticeable.

Q. The more often occurring? A. The more often occur-
ring.

& Than an ebb tide running underneath and the tide still
flooding above? A. Yes, excuse me. Where I am working now
I have not been down there when the tide has been ebbing there at
that particular spot. I have not been there at low water when it
is ebbing on the bottom.

Q. I was not asking about any particular case. In your ex-
perience at the bottom the reverse occurs to the first statement.
That is right? A. Yes.

Q. You said that as you come up from a depth you come to
a certain point and stay there to get some of the gases— A. To
get rid of the C. O. T. gas. That is the foul air you breath out.

. All right, that is the reason of it and you stop there at
thirty feet? A. It will take you thirty-two minutes after being
down there an hour to get to the surface.

. What stops do you make? A. I make a stop at 30 feet,
and 20 feet and 10 feet. .
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Q. From the surface? A. From the surface. RECORD
Q. And you said on one occasion that you could even feel Baiiish Columbia
the undertow at the last stop? A. I could feel it there about Admiraiy Diss.
thirty feet below the surface. Defendant’s
Q. Oh, thirty feet below the surface? A. Yes. Case
As you got up from thirty feet below the surface you —

would not be likely to feelit? A. I would not—when I got to ten ], T. Bruce
it would be the other case; the tide would be— m(ség;‘fén)

Q. You would have the same flow as you have on the surface ?

10 A, Yes.

Q. Atten feet? A. Justthe reverse of what it was, but at
ten feet—

Q. That is to say, you often felt it at thirty feet? A. Yes.

Q. On one occasion you said? A. On several occasions.

Q. On several occasions. You even felt the undercurrent
that you speak of at thirty feet. Then as you went up from
thirty that disappeared and the other would appear? A. Yes,
you would gradually get out of that and you would get into the
flood.

20 Q. And it was a matter of comment or remark, I suppose,
to you that you were feeling the undertow or undercurrent of
thirty feet, because you were getting on towards the surface?
A. Yes.

. And when you got up to twenty feet the effect of it
would practically disappear? A. At twenty feet it would hard-
ly be noticeable.

Of course, that is natural if that statement 1s correct—
I am not stating it is not at the present time—if your satement
is correct an undercurrent of any strength would have some ap-

30 pearance on the surface and when it does not it must be lost down
below, is that not right? A. Naturally enough it would be lost
as it went down and left the other current.

Q. So as I gather it from you there are two currents going
in absolutely opposite directions? A. Yes.

Q. That is practically east and west? A. Yes.

Q. I presume if the ebb had finished and you came to slack
water on the surface, in those circumstances tell me, Bruce, could
there be much slack water where you have a strong flood coming
in or an undercurrent coming in and an ebb going out; there would

40 not be in those circumstances much slack water? A. No, there
would not be really any slack water. As you went down, natural-
ly the deeper you went the stronger it would be and as you reach-
ed the surface the weaker it would be.

Q. But what I mean is, am I right in this assumption if
that occurs or when it occurs it is a case of the flood trying to get
in, so that it is not going to stand for much slack water, because
it is going ahead? A. That is right.
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And when the effect of the tide is felt on the surface it

British Columbia becomes the flood tide completely, is that it? A. Yes.
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Mr. Burns: That is all.

Mr. Smith: All right, thank you.

The Court: It just occurred to me, Mr. Smith, that with re-
gard to these witnesses very possibly your case in view of the
position taken by your learned friends, that having regard to the
particulars you would not be calling as many of the ship’s wit-
nesses as might otherwise have been necessary.

Mr. Smith: No.

The Court: I make that suggestion, not a suggestion, but I
draw your attention to it, because having regard to the time the
case is likely to occupy and time well employed because this is a
very important matter which will necessitate in the public interest
a very patient and painstaking investigation—if you have any
of the ship’s witnesses or the ship is desirous of getting away, it
would be well to have them—

Mr. Smith: Yes, in fact, my learned senior intended to ad-
dress you on that point.

The Court: Then I am very glad indeed.

Mr. Griffin: What we were planning to do if possible was to
ask your lordship to indicate whether you would sit tomorrow and
if necessary on Monday, and subject to what your lordship may
say in that regard, we planned in any event to finish by Monday
noon and we are proposing to consider the list of witnesses and
eliminate as many as possible. We will likely not call more than
one witness from the vessel.

The Court: Of the ship’s witnesses.

Mr. Griffin: Yes, the captain. ,

The Court: You see it is not my intention to sit tomorrow
I may say I had to forego any Saturday afternoons for three weeks
and for more than ten days in Victoria I have not left my chambers
until seven o’clock. We have a number of important judgments
and I had to make a very special effort to try and finish my work.
For that reason I intend to give myself once in three weeks, a
little holiday tomorrow. I feel perhaps the necessity of a little
exercise, and so it is not my intention to sit tomorrow. I shall
sit on Monday. I am perfectly free and I shall be glad to sit a
little earlier or a little later.

Mr. Griffin: We will make an effort then to eliminate some
of our witnesses. .

The Court: Yes, there will be no trouble about your ship’s
witnesses getting away, if you have any of them that you wish
to call. When does your ship sail?

Mpr. Griffin: Sheisnot inyet. She has engine trouble.

The Court: You can at least count on all of Monday. Do
not understand I am trying to expedite you or Mr. Burns, because
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I think our time has been most profitably employed, and the in-
formation we have already gained is of great interest to this port.
(Witness aside.)

JOHN FRANCIS PAYNE, a witness called on behalf of the De-
fendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH :

Q. Youare Captain Payne. You are now the captain of the
tug ‘“‘Farquhar?” A. Yes.

. And on March 10th, 1927, you were captain of the ‘‘B.C.
Boy?’ A. Yes.

The Court: Is he a master mariner?

Mr. Smith: Yes.

Q. You are a tug boat captain? A. Yes.

Q. What experience have you had tug boating on this coast ?
A. Five years.

Now, on the 10th of March, 1927, you were proceeding
eyasterly through the Second Narrows towing a boom of logs? A.
es.

Q. And that boom, I believe, contained 16 sections? A.
Yes.

Q. Being made up of two sections, two eight-section booms
lashed side by side? A. Yes.

Q. And about the hour of 6 p.m. you were approaching the
Second Narrows Bridge? A. I .was.

The Court: Did I understand you to say about six booms
roughly speaking ¢

Mr. Smith: It was sixteen sections of logs, my lord.

The Court: One boom?

Mr. Smith: Two eight-section booms lashed side by side.

The Court: Yes, I have it now, thank you.

Mr. Smith: Q. Your intention was to arrive at the Second
Narrows Bridge when? A. Well, as near as I could to slack
water or what we call slack water.

. Now, do you remember when slack water was that day?
A. Well, I never arrived at the bridge, of course, because of the
ship being underneath it, but I was figuring on it being slack
water soon after six o’clock.

. But you went to get there before slack water? A. Yes,
I wanted to get there before slack water, if I could.

Q. Why? A. Well, the tide changes so quickly that really
there is no slack water underneath the bridge at all, except for a
very few minutes. '

Q. Now, as you approached the bridge from the west do
you remember seeing the ‘‘Eurana’”? A. T approached the
bridge from the east—I was going east.
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Q. But you were to the west of the bridge? A. Yes, I was

Brisish Columbia 10 the west of the bridge.
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Q. You were going east? A. Yes, I seen the ‘‘Eurana”
when she came around Berry Point.

Q. What time would that be? A. That must have been
just about six o’clock.

. You remember the bridge being opened? A. Yes.

Q. And did you see the ‘“Furana’ approach the bridge?
A. Yes, sir, I was watching her all the time.

Q. Was the navigation, was the manner of her approach to
the bridge such as usually employed by ships passing through
the bridge? A. Yes, I have seen a good many ships come down
and she came the same way as any other as far as 1 know.

Q. Do you remember when she was in a position of say 1,000
feet east of the bridge? A. Yes.

Q. How was she headed then? A. When she was about
1,000 feet of the bridge, that is a little west this side of the water
mains, I figured she started to take a sheer, I could see her swing-
ing, I was watching very closely.

The Court: Q. Where exactly would he be, exactly, Mr.
Smith ¢

Mr. Smith: Q. Where were you at that time you saw her
take the sheer? A. At that time I was—well, I was about 600
feet from the big span of the bridge.

Q. That is to say you were 600 feet west of the bridge? A.
Yes, I was 600 feet west of the bridge.

Q. Where was the ‘““Eurana’’?

The Court: Pardon me. He said the big span.

The Witness: The fixed span.

The Court: You see there are several fixed spans, which
does he mean ¢

Mr. Smith: The 300-foot span.

The Court: Because on this plan exhibit 8 there are no less
than four fixed spans. I wish to be precise. Now, the fixed span
is the large 300-foot one?

Mr. Smith: Yes, the one between Pier 1 and Pier 2.

The Court: Yes, that would be the large fixed span.

Mr. Smith: Yes.

The Court: There is only one span of 300 feet, so he was
about 600 feet west of the large fixed span, is that it, Mr. Smith ¢

Mr. Smith: Yes, my lord.

Tt was your intention to go through the large fixed span,
was it not? A. It was.

At that time where was the ‘‘Eurana?’’ A. The ‘“Eur-
ana’’ was about 1,000 feet away from the draw, as far as I could
judge.
! gQ. And you saw her you said suddenly sheer to starboard ?

A. Yes.
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Q. What happened then? A. As soon as she took this
sheer, I was watching and wondering whether she would make
the draw and I seen that she was sheering more and more all the
time and then I saw the port anchor let go.

Q. Did you see the starboard anchor let go? A. No, I
could not actually see the anchor at the time.

Q. Why not? A. Because she had her port bow to me.

Q. She was at that time sheering and had her port bow to
you? A. Yes, she did.

Q. Did you hear the rattle of the starboard anchor let go?
A. Yes, I could see the splash of the anchor when it hit the water.

Q. What happened after that? A. Well, by that time she
kept swinging slowly. Well, I did not, I seen her go under the
bridge, but at that time I was busy letting go my boom.

. When she actually struck the bridge what was the posi-
tion of your tug? A. Well, I was about, as near as I could judge,
I must have been about less than 600 feet from the bridge.

. Then at that moment when the ‘‘Burana’ struck the
bridge what was the condition of the tide? A. Well, the tide
was absolutely, was practically slack where I was and I could see
the tide on the south shore beginning to run in, it was flooding at
that time.

. On the south shore? A. On the south shore, and it was
practically slack on the north shore.

. By the way, just what did you do after the ‘‘FEurana”
blocked up the span which you intended to go through? A. Well,
I happened to have a gas boat with me and I let go my boom and
the only thing I could do was to shove it in on the flats in compara-
tive safety.

. About that time did you feel any effect of any flood tide ¢
A. Yes, the flood tide was just coming up. Well, it was on the
turn.

CROSS-EXAMINATION BY MR. BURNS:

Q. When you say that the flood tide was on the turn, you
are speaking about your position 600 feet west of the bridge?
A. Yes.

. Where were you with reference to the north and south
shores, in mid channel? A. Well, I was lined up square to the
middle of the 300-foot span. I had it right square in line.

. When did you say that you saw or felt the flood making
the turn? A. Well, just about—well, the flood was making
just about the same time as the ‘‘Eurana’ hit, starting to make
where I was, although it was flooding strong on the south shore as
it always does.

Q. What do you mean always does? A. The flood tide
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changes on the south shore sometimes anywhere 45 minutes before
it would change on the north shore.

Q. Right in that particular place? A. No, right under the
bridge, or any place around the bridge.

Any place. Oh, the flood tide changes about forty-five
minutes? A. I would not state any regular time because you
never can rely upon it. There is no such thing as relying upon
the tide.

Q. About forty-five minutes. I am using your own state-
ment? A. Yes, about forty-five minutes.

. That the flood tide changes earlier on the south shore
than on the north, is that right? A. Yes, it is no more than that.

No more than that? A. No.

And it may be a little less? A. It may be a-way less.

How far? A. It may only change fifteen minutes.

. Why didn’t you tell me that instead of saying forty-five ?
A. On the big tides, on the south shore it changes away earlier
than on the small tides.

Q. But why was it you did not give me the full information
when answering me rather than giving me the maximum against
me and in favour of the case you have been called for? A. Well,
I gave you considering the tide when the ‘‘Eurana’ struck was
a fairly big tide.

Q. So you give 45 minutes as indicating the difference in
time between the north and south shore of the flood tide on that
occasion? A. Yes.

Q. So that you are holding to that forty-five? A. Yes, ap-
proximately forty--five minutes, it may have been five minutes less.

Q. But that is as far as you have heard. I don’t know what
tide that was. It was about eight feet seven. A. Well, it was
very low that day, and the lower the tide is the more velocity you
will have on the first of the flood. Eight feet is not a big tide, but
it is an average tide in the Second Narrows.

Q. Tt is better than the average? A. I little bit.

Q. And you give that about forty-five minutes? A. Well,
yes, I would give that. It was very low that day. It went down
to I think one foot. :

. Two feet six? A. Well, that is a terribly low tide and
the low tides will do that on the south shore. o

Q. But there is always the same difference in time. A.
Yes, I have seen it that the flood does not make on the south shore
on the small tide of a foot or two feet of a flood; I have seen the
tide does not do that. It starts to flood and floods right to the
bridge straight.

Q. When you say make on the south shore what do you
mean, the movement of the tide along the south shore, is that what
you mean? A. Yes, it is flooding through the 150-foot span on
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the south shore. It is flooding there while it is still ebbing some on
the north shore; that is the 150-foot span.

Q. Yes, I know, what you mean, before coming to the bas-
cule? A. Yes. That is, I won’t say it always does that, but it
does do that.

Q. And that you give us from your observations on the sur-
face? A. Yes, you have to observe the tide pretty close.

Q. You have been up and down there quite a lot? A. 1
certainly have in the last two years.

. Am T stating it then properly when I say that the flood
gde %}1 the surface is all that is coming in at the first of the flood ¢
. Yes.

Q. When it is still ebbing strongly? A. On the north shore.

Q. On the north shore? A. Yes, you would be standing
still with a boom and another boat ecan go by with a boom at the
150-foot span, while we cannot get through and be through long
before we do although she will stick at the water mains.

The Court: What? A. She will stick or stop when she
strikes the ebb tide at the water mains.

Mr. Burns: Q. That is tosay the south shore flood will come
along and meet the ebbing tide going down at the water mains?
A. Yes, it will meet the ebb just this side of the water mains and
then it slowly works over to the north shore. As the ebb gets less
the flood tide works slowly across the front of the bridge, and by
the time we get through with a double boom we have to use the
300-foot span and that tide is sometimes running straight across
the front of the bridge.

How far east would that be? A. East of the bridge
how far do you feel that cross current ¥
. What you are speaking of? A. Pretty near until you
get to the mouth of Seymour Creek, and then strikes Seymour
Creek. It affects our boom as it is on the top of the water. It
will shoot us down to the south shore again.

The Court: Turn this way. Speak a little more plainly, and
not speak so fast.

The Witness: We will feel the northeasterly set until we
are pretty near the mouth of Seymour Creek and owing to Sey-
mour Creek the water from Seymour Creek sets in southeasterly
direction and that will throw us down on the south shore again.

Mr. Burns: Q. When you see this flood tide making on the
south shore you figure that is the first of the flood? A. When
I see that flood tide making on the south shore I know by the time
I get to the bridge the tide will be flowing across the bridge, setting
across the front. If I don’t see the tide making on the south shore
I know I will have a fairly good passage through the bridge.

Q. Leave your boat for a minute. When you see the tide
making on the south shore that you take to be the first of the

flood? A. Yes.
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Q. When did you see before or after the accident the flood

British Columbia Making on the south shore? A. Oh, before. :
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Q. How long before? A. I could not exactly give the time
because I was not watching the time.

Q. Now, let me take you up this way, because I wish you to
be very careful about this, that is pretty serious. A. Yes.

. You were making for the bridge? A. I was practical-
ly standing still.

. Well, your idea was to make the bridge to get what slack
water there might be, if you could? A. Yes.

A % And you figured on slack water oceurring soon after six ?
. Yes.

. That is your statement? A. 6:30.

Q. 6:35 to be exact, according to the tide tables? A. Yes.

Q. So as a matter of fact you were a bit ahead of time. You
had time on your hands? A. Well, I always have lots of time
for the Second Narrows. Usually I give myself an hour to go
and come on.

Q. Enough for you to do it properly? You had on this
occasion sufficient time on your hands? A. Of course, I cannot
tell you because I did not go through the bridge.

Q. But you felt that way that you had time enough because
you stood there watching the ‘‘Eurana’’? A. Yes, I was watch-
ing the ““Eurana,’” in fact, at that time I thought I was going to
be there about right. Of course, I could not tell until I was under
the bridge, whether I was right or not.

The Court: Do you mind, Mr. Burns, speaking to him from
there. It is just that he is so anxious properly to answer your
questions, but his voice is deflected in your direection.

Mr. Burns: Q. Then you were just practically idling up to
take the bridge on what you figured the proper time? A. Yes.

. And when was it then that you saw the flood tide making
on the south shore? A. Well, it is pretty hard to give you that
correct time.

Q. Imeanapproximately? A. Well,it was, let me see now.
T should say I seen that flood tide making on that south shore
around six o’clock. That would be—oh, it was a little before six,
I think.

Q. Approximately six o’clock you saw her start to make?
A. Yes, she was making then. I don’t know how far up to the
bridge it was.

. I know, I was going to ask where you were then? A.
I was bucking the ebb tide on the north shore, not on the north
ghore, but T had the middle of the 300-foot span lined up.

Q. And you were going ahead? A. I was moving ahead
very slowly.

. How far were you from the south shore? A. From the
south shore, I don’t know. '
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. Approximately? A. Well, I can tell you with a chart, RECORD
but I would not say. I don’t know how far it is, because I never Brisish Columbia
bothered. Admiralty Dist,

Q. Were you quite a distance from there? A. I tell you Defendant's
I had— Case
Q. Put it that way and I can work it out. You were lined F. P
up with the— A. There are two beams in the middle of the éms's_e?x
300-foot span and going up there to take a boom through the (Contd.)
bridge I keep those two beams right in line with this where I
10 was, a thousand feet or so west of the bridge, with those two beams
in line.
Q. You have given me that figure, 1,000 feet from the bridge.
You have given a figure before of 600 feet from the bridge? A.
That was before the ‘‘FEurana’’ struck. I am talking about some-
thing else now.
Q. You have given 1,000 feet and 600 feet from the bridge.
Now, why can’t you tell what distance you were from the south
shore? A. Do you want me to give you a guess?
Q. Are these others guesses? A. No, this is what I can see
90 ahead of me.
. Cannot you judge the distance from the south shore?
A. T will say 2,000 feet.
Q. Will you say at the least two thousand feet? A. Yes,
it must have been at least two thousand feet. I don’t know.
Q. Of course, this is not accurate. If I want an accurate
statement I will ask you for it. A. I can give it to you correctly
with a chart.
. But that will do for my purpose and where did you see
the flood making? A. Well, the flood tide makes in that big bay
30 there. It acts something like a back eddy, no back eddy could go
through the bridge; it comes along the south shore about 200 feet.
wide at the first and slowly works over until it takes in the whole
bridge and shoves the ebb tide over on to the north shore.
Q. Now, get back to my question. Are you a captain? A. I
am.

. What experience—what certificates have you got? A.
I have a tug boat master’s.
Q. How long have you been a captain? A. Two years in
the harbour.

40 Q. Would you mind paying attention to my question. If
you want to get this in, your counsel is the one to get it in. I asked
you where you saw the flood making on the south shore, that is a
simple question and why were you telling me all about the way it
goes through the bridge? A. I thought I told you where I seen
it?

Q. No, you just wanted to tell me— A. I saw the flood
making along the south shore.
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Whereabouts on the south shore? A. It was making
ong in that way and up to the bridge.

And up to the bridge? A. Yes.

That is, you saw the flood start to make? A. Yes.
That is your expression? A. Yes.

And that was the first of the flood tide? A. It was.
Then I suppose you saw later it go on and go through the
bridge? A. I don’t exactly say it did do it that day, because I was
not there to see it, because after the ‘ Eurana’’ struck I was busy.

Q. After the ‘“Eurana’ hit it may have gone through the
bridge in the regular way? A. Yes, it might.

Q. But the point you observed was it was making on the
south shore up to the bridge? A. ¥Yes.

Q. But not at that time going through the bridge? A. It
was going through the bridge at the south shore no doubt of that.
I could not swear to that. It was not going through the draw.

No, that is all right, I understand that, but let me get set
right in this for you have been telling me that in these circum-
stances you noticed the start of the make or the flood on the south
shore? A. Yes.

Q. And that was along that south shore, along the bay there
some place? A. Yes.

. Now, that was the start of it. By that time it hadn’t got
to the bridge? A. AsI told you it gets to the bridge as much as
forty-five minutes before—

Q. That is not what I am asking, but your observation that
day. Surely you can understand me? A. Yes, that day at six
o’clock ; that was half an hour before—yes, it was up to the bridge
then.

i

LOOOL

. At six o’clock? A. It was flooding on the south shore
through the bridge.

Q. Now, you have got it and you work it out because you
remember working it out by the time, is that it? A. Well, yes,
I know the time.

. But you told me a minute ago that you did not see it going
through the bridge at that time A. No, I could not see the other
side, I don’t know how far the other side of the bridge.

Q. You don’t have to see the other side of the bridge to see
the current going through? A. No, I can see it hit this side, to
the west side of the bridge.

. You said you saw the flood tide making on the south shore
up to the bridge, but you didn’t see it going through the bridge.
That is what you said? A. Yes. )

. Now, you say it was going through the bridge? A 1
can see it. If the tide is striking on the west side of the bridge it
surely must be going through I suppose I can assume.

Q. You don’t know whether it was going through at that
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time. We are talking of the start of the flood tide? A. Yes, we
are talking of the starting of the flood tide.

Q. Yes, talking of the start of the flood tide and the flood
time comes up from the west? A. Yes.

Q. And gradually goes on and on until it comes up this bay
and then goes on until it goes through the bridge and goes on, is
that not so? A. Yes.

. Let us see if we cannot get down to the first principles of
this thing, and you saw in the bay on the south shore the start of
the flood tide. That is, the flood tide had got up to you on the
south side? A. Yes.

When you say the start of the flood tide, you mean the
start of the flood tide, I presume, and you saw it start to come in
that bay? A. I seen the drift wood.

. It was later than that, was it, you saw it come up to the
bridge? A. Obh, I don’t remember what time it started.

Q. It was later on in point of time? A. Oh, yes, it was
later on in point of time.

Q. And the utmost you saw then of that flood then as far as
the bridge was concerned was that it came up to that point?
A. It came up to the bridge.

. And did you figure; you are working out that it went
through? A. Well—

Q. But whatever it was it was the first or make of the flood,
was it not? A. It was, yes.

. And the start of the flood in the day was about six o’clock
and it worked up and went through the bridge, is that right?
A. Yes, it went through the bridge.

. So that before that make there was no flood tide, was
there? A. Well, not on the surface that I could see.

Q. Well, where did you figure anywhere else that the flood
tide would be, where you were? A. Well,—

You are not going to tell us, are you, that the flood tide
out in the outer harbour, apart altogether from the Second Nar-
rows, makes underneath first? A. Idon’t know.

Q. But you would know that to be absurd? A. Well, I
am not saying that. All I am talking about is the surface current.

And with your knowledge and experience that surface
current indicates the commencement of the tide ? A. Yes.

Q. When you saw—pay attention to me; don’t smile about it
—when you saw the make of that flood tide in the day that was
the first of the flood tide, was it not? A. Well—

Q. Are you going to change it? A. No, that was the first
of the flood tide.

. And that was around about six o’clock? A. Yes, I
think that.
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And was on the south shore in spite of the fact that on the
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Q. Isthatso? A. Yes.

. Of course it was ebbing strong and it was ebbing strong
for a considerable time afterwards, was it not? A. Well, I think
when the ship hit it was slack then.

Q. Where were you then? A. I was about 600 feet from
the bridge.

Q. You were not at the bridge? A. No, I was not at the
bridge.

Q. How do you get that it was slack then when the ship hit ¢
A. T was going ahead quite fast when she hit. I knew that I
did not have any ebb tide, it must have been slack right then.

. That is how you sized it up? A. - Yes, I might have had
a little ebb tide, but I was moving ahead fairly fast.

Mr. Burns: That is all. .
(Witness aside).

WILLIAM TAMBURINO, a witness called on behalf of the
Defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH:

Q. Mr. Tamburino, you live in Vancouver? A. Yes, sir.

Q. Now, speak as loud as you can, because I do not hear you?
A. Yes,sir.

Q. Whatisyour occupation? A. My occupation was run-
ning one-man boats.

Q. You are both captain and engineer of a one-man boat?
A. Yes.

. On the 10th of March, 1927, you were on a little boat
called the ‘“Harris No. 2.7 A. Yes, that is right.

Q. And you were lying alongside the tug boat called the
“B.C.Boy?’ A. Yes.

Q. That is the tug boat of which the former witness was cap-
tain? A. Yes.

Q. You were approaching the Second Narrows Bridge about
6 pm.? A. Somewheres about 6 p.m.

. And did you see the “Eurana?’’ coming down on the east-
ward of the bridge? A. I seen the ‘“‘Eurana’’ approaching off
Berry Point, around a few minutes before 6.

. Where would you be on your tug then? A. Over in the
neighbourhood of anywheres from 700 to 1,000 feet west of the
bridge in line with the centre of the 300-foot span.

. Did you see the ‘“Eurana’ approach the bridge? A.
Yes, I seen the ‘“Eurana’’ approach the bridge right from Berry
Point. T watched it very close.

Q. Did she approach the bridge in the ordinary usual way?
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A. As far as I could see he approached it as all other ships that
I have seen pass through.

Q. 'When she was in position of about 1,000 feet east of the
bridge how was she heading? A. When he was about 1,000 feet
east of the bridge he seemed to be heading for the centre of the
span, but immediately he started to sheer off to starboard.

Q. What happened then? A. Well, as far as I could see
he kept on sheering to starboard more and more all the time, and
then after a minute or so I saw him drop his port anchor. I could
not see his starboard anchor because it was on the offside of the
ship and I saw him crash.

Did you see him crash into the bridge? A. I did a few
minutes after he dropped his anchors. I saw him crash into the
bridge.

Q. Where were you and your tug then, how far west of the
bridge were you? A. Oh, 500 to 650 feet or so.

Q. West of the bridge? A. West of the bridge.

Q. And at that time what was the state of the tide under-
neath the bridge? A. Well, I cannot state the stage of the tide
underneath the bridge, but I could state the stage of the tide in the
position I was in.

. What was it doing there? A. The tide apparently look-
ed to be slack, because the ‘“‘B. C. Boy’’ was doing a little better
than holding his own with his boom. If the tide had been ebbing
he could not put his boom against any such tide.

CROSS EXAMINATION BY MR. BURNS:

Q. I suppose you could not gather any definite impression as
regards the speed of the ‘‘Eurana?”’ A. No, I could not. From
the position I was in the ship was coming ahead in to me and I
could not tell.

Q. I imagine that. And this last witness what is the name?
A. Captain Payne.

Q. Hewould be in the same position as you? A. He wasin
the same position, yes.

(Witness aside).

MRS. JENNIE TAYLOR, a witness called on behalf of the
Defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SMITH:

Q. I know you ean speak loudly, Mrs. Taylor, so please do
so because I am a long way from you. You live in the City of
Vancouver, Mrs. Taylor? A. T do.

Q. And you live in a house which overlooks the Second Nar-
rows Bridge? A. I do.
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And from the windows of your house you can look right
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Q. And you see the area of water between the bridge and
the city water mains? A. I do.
Q. Your house being on the south shore? A. It is.
Q. To the eastward of the bridge? A. It is slightly.
. It is almost in faet at the end of the bridge, I suppose?
A. Yes, slightly to the east.
Do you remember the 10th of March, 1927¢ A. I do.
. And the collision of the steamer ‘‘Eurana’® with the
bridge? A. Ido.
Q. Did you hear the steamer whistle for the bridge? A. I

did.

. And did that cause you to look out of your door? A.
No, I did not look out when she whistled.

. When did you look out? A. A few minutes afterward
about the time I thought I should see her.

Q. Did yousee her? A. I did.

Q. Where was she then? A. Almost over the most easterly
water mains.

Q. How was she heading? A. Heading directly for the
open draw.

Q. Did you see her approach the open draw? A. Isaw her
come down heading apparently for the open draw. When she
was almost very slightly west of the most westerly water mains
she commenced to sheer.

Q. Yes? A. Slowly at first. Then to me it appeared to be
qﬁite quickly, afterwards continuing to sheer towards the north
shore.

Q. Did you see her drop her anchors? A. I did.

. Could you form an idea how far she was from the bridge
when she dropped her anchors? A. I think without actual meas-
urements which of course I have no means of taking about 400
feet; 450 feet maybe, but I should say 400 feet.

. And by that time was heading presumably—had swung
to starboard considerably? A. Starboard is the right side, is it
not %

Q. Yes, starboard, yes, to the right, to the north? A. Yes,

es.
d Q. Did you see the ship collide with the bridge? A. I did.
. Do you remember noticing the surface water at the time ¢
A, Tdid

. Is it a usual thing for you to take note of the tides as
they ebb and flood under the bridge? A. Itis.

Q. Have you and your family—do you frequently go on the
water there and navigate boats? A. We do with small boats.

Q. What was the state of the surface then at the time of the
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collision? A. T particularly noticed that it appeared to be slack,
but a few minutes after the boat collided we looked up the tide
;c)ablle ai?d it should not have been slack, although it appeared to
e slack.

. Did this surprise you to find that it was slack, although ac-
cording to the tide tables it should have been still ebbing? A. No.

. Whynot? A. Because we have found from observation
that often it is slack water or apparently slack water at a different
time to what the tide table shows.

. Were you living in this position before the bridge was
built? A. We were.

Q. Have you formed any opinion as to whether the building
of the bridge has affected the tides in any way? A. I have.

What is your opinion? A. The currents and the tides
on the south shore are very much stronger than they were before
the bridge was built. That is, to the eye. What they are by actual
measurement I cannot say.

Q. Have you noticed the result or any difference in the cur-
rent due to the flow from Seymour Creek? A. Most decidedly.

Q. What is that difference? A. The current now from
Seymour Creek comes very much more over toward the south
shore than it used to do, more especially this last year. This last
early spring I noticed when the rains were heavy how very much
further it is coming than it has done before.

How do you account for that? A. Well, I think partly
because the Seymour Creek is much deeper now in the channel,
on the bed than it used to be, also since the dredging of the mouth
of the creek there is an arm which extends out; it is quite visible
at low water and that I should think catches the flood water from
the Seymour Creek and deflects it in a southerly direction towards
the south shore.

Q. Have you ever seen the surface currents running in op-
posite directions at the same time? A. T have.

Q. When does that occur? A. I have seen the current run-
ning up one side and down the other at the beginning of the flood
and the end of the ebb.

Q. And that happens at one time? A. I have seen that
happen several times.

CROSS-EXAMINATION BY MR. DONAGHY :

Q. You keep a tide table at the house? A. Yes.
Q. What is your husband’s occupation? A. My husband is
a builder.
And are you on the water a great deal? A. I am not
now. I used to be. My husband and my son are on the water a
great deal. We have two boats.
Q. Did you get a tide table each year? A. Yes.
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You have a boat? A. We have two boats, a row boat
and a sail boat.

. Where do you keep the sail boat? A. We keep the sail
boat up—I think the boat house is almost at the foot of Gilmour
Avenue, to the east of Gilmour Avenue slightly.

. Where is that with reference to the Second Narrows. Is
it in that vicinity? A. Yes, to the east, more easterly than the
water mains.

The Court: What street is that, Mr. Donaghy ¢

Mr. Donaghy: Gilmour Avenue.

The Witness: That is where the boat house is.

The Court: Does you plan show that, Mr. Donaghy ?

The Witness: My lord, Gilmour Avenue is the avenue be-
yond Ingleton Avenue. If the plan shows Ingleton it is the one
east of Ingleton.

Mr. Smith: Yes, Ingleton is marked, my lord.

The Court: Yes, Ingleton is marked, thank you. Have you
got a plan there which has anything between Boundary Road and
Ingleton ¢

Mr. Smith: No, it is all blank there.

The Court: Perhaps this lady can just mark here where
she thinks it would be on exhibit 8 with a lead pencil. Mark it
with a “T’’ where the house would be.

The Witness: Our own house or the boat house?

The Court: Your own house first. Now, take your time and
show it with a red “T.” Have you got another plan there which
shows the same streets ?

Mr. Smith: Exhibit 19 T think is the best one.

The Wilness: This is fallen away in a bend down here. Now,
the boat house where we keep our boats—Ingleton is somewhere
about there.

The Court: Mark that ¢‘T-2.”

The Witness: I do not know whether that is the accurate
position, but it is in the neighborhood there.

Mr. Qriffin: This plan shows Gilmour Street, my lord. May
I make a note upon it; where I have just put the cross¢?

Mr. Donaghy: Q. Now, when did you begin to reside in
this house? A. In this particular house we have lived for four

ears.
d . And prior to that where did you live? A. Slightly to the
west of that house, slightly to the southwest.

Q. How far away from it? A. Half a block.

How many years did you live there? A. Three.

. You have been in that neighborhood seven years? A.

Yes, been right in that particular neighborhood seven years.
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Q. Have you been accustomed to rowing along the shorc
where the Second Narrows is located? A. Yes.

Q. The south shore? A. Yes,sir.

Q. During all those years? A. Yes, for eight years we
have gone up and down; one more year.

. And about how much rowing did you do past this place
where the bridge is? A. We have done a very great deal in that
direction, because we used to fish off the mouth of the Seymour,
had a great deal of fishing off there, not very much the last two
years. The fishing is very poor now.

. How long have you had a boat house at its present lo-
cation? A. About eight years.

Q. About eight years? A. Yes.

Q. To get from this boat house to the mouth of the Seymour
to fish I suppose you took out the row boat? A. Certainly.

Q. That did not bring you at all across the location of the
Second Narrows Bridge making that trip. You were crossing
from the south shore where the boat house is to the mouth of the
Seymour to fish? A. Yes.

. That is, you were crossing the inlet a considerable dis-
tance east of the Second Narrows Bridge? A. Yes.

Q. Now, you gave that to me as the reason why you were
rowing in the vicinity of the Second Narrows Bridge. Now, that
does not seem to lead to that conclusion, you see. A. No, but we
have very frequently; in fishing you do not usually stay in one
place. You go down. You drift around. You fish all over from
the south shore to the north shore and up and down east and west.
The fish unfortunately won’t stay in one place.

. But you thought the mouth of the Seymour was a good
place to catch them just the same? A. TUndoubtedly.

Q. And did you think that down at the south end of the Sec-
ond Narrows Bridge was any place to catch fish? Did you try
there? A. You do cateh fish there.

Q. Did you try there? A. We have fished there.

Q. Verymuch? A. Not very much.

Q. In fact I am told that is rather a poor place to fish, but
you think yourself—do you think so? A. I used to think so, but
I have changed my mind. I have seen quite a few fish there,
caught there the last few weeks.

Q. But I am talking about these previous years? A. Yes,
it was not considered good.

Q. Then why should you resort there to catch fish if it was
not considered good? A. Because if you are out to fish and you
do not catch the fish one place, the Narrows are not very wide and
you naturally go all over.

Apparently you are rather an expert in regard to what
these currents have been doing around there? A. Not at all.
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Q. Don’t you think s0o? A. No, not at all. I claim no ex-
pert knowledge.

Q. I suppose your occupation since you went to live in that
vicinity has been looking after your home? A. It certainly has.

Q. Doing the house work and cooking and going over your
house? A. Yes.

Q. And you have no particular nautical experience? A. No,
I have not.

Q. Except rowing in this boat fishing, is that it? A. That
is all. T have no particular experience beyond the fact that all
my life I have lived by the sea.

Q. Quite so. What do you know about the currents of the
Seymour, where they enter the sea? A. I know nothing about
the currents to give absolutely expert knowledge. I say what I
see. What appears to the eye. 1 make no claim to give expert
knowledge. .

. From what point do you make observations of this cur-
rent of the Seymour in the Narrows? A. From my porch and
from my windows.

Q. From your windows? A. Yes.

Q. And you think that at the present time the Seymour pene-
Kate]s: (rlnueh more southerly into the inlet than it formerly did?

o.

Q. You have given some scientific reasons for that. First
of all, you say the channel of the Seymour has been deepened. Is
that true? A. Well, how can all that gravel be taken out of the
Seymour that has been taken out without deepening the channel

. I am not arguing with you, but you say it is true that
the channel of the Seymour has been deepened? A. Well, it
stands to reason if you remove—

. I am not standing to reason. I am only standing to facts.
A. Well, it stands to fact that if you make the channel deeper—

Q. It must be deeper? A. If you take stuff out of the bed
it must be deeper.

Q. No question. A. Unless it slipped back again.

. I won’t argue; I do not like to argue with you. Your
position is the bed of the Seymour has been deepened, consequently
the current is greater now and penetrates further southerly? A.
That is my inference.

. You also gave another scientific reason why the current
of the Seymour penetrated more southerly into the sea. What is
your other reason? A. I said that now since the dredging has
been done there is an arm of sand extending out to the west of
the most westerly water main and I think that deflects the water
out as it comes out from the Seymour. It deflects it more to a
southerly direction across the Inlet, that is my opinion.

Q. Yes, I see. You mean the gravel bank, don’t you? Is
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that the arm you are talking about. You said an arm of water?
A. Well, I mean an arm; it is not an arm of water; it is a shallow
bank, of dirt, what that dirt is composed of I could not say. It is
just dirt as it was dredged out of the water.

. When do you say that this bank of dirt made it appear-
ance? A. It came with the dredging.

Q. When did the dredging come? A. I am not prepared to
say. S

Q. How many years ago? A. I am not prepared to say.

That is not very enlightening? A. No. I am not sure.
It is a matter of record. It can be looked up. I am not going to
say.

Q. Very good. So this bank of mud or dirt deflects the cur-
rent of the Seymour so as to cause it to direct more southerly than
it formerly did? A. To all appearances it does.

. And it also has the appearance of making it deflect fur-
ther out into the arm of Burrard Inlet, is that a fact? A. It
goes in a more southerly direction than it used to.

Q. And as the result of that the Seymour waters to the eye
penetrate consequently further south into the arm of the sea than
they did before? A. Yes.

Q. You observed that too? A. Yes.

Q. And you think that is caused by this bar as well; the
extra penetration is also caused by the bar? A. Yes, I do.

Q. How far from the north shore do the Seymour waters
penetrate into the sea, from your observation ? A. I will not
answer that question, because from my observations if you eannot
go—I am not qualified to give the approximate distance. It re-
quires a very skilled person to estimate the distance of a large
body of land or water. Therefore, I beg, my lord, that I may not
have to answer that.

Q. That is quite all right with me. I am satisfied. How-
ever, you have made a comparison. You say that formerly the
waters of the Seymour did not penetrate as far into the arm of
the sea as they do now. What is the difference? You must have
some opinion of that? A. I do.

Q. What? A. From what I have seen they have come very
much further over this spring than they have ever done before.

Q. What about a year ago this spring? A. Not so far as
they were this spring.

And you don’t know how far they came into the arm of
the sea a year ago this spring. You have no idea? A. A year
ago this spring they did not go nearly so far as they came this
spring.

P Q. I take it you understand the tide tables, of course? A.

I do.
Q. How do you find the tide in the Second Narrows in the
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tide table? A. Well, you compute it from the First Narrows.
I wish to state now I really do not do the tide table myself. My
husband and son—there is not a day but what they consult the
tide tables, not one day year in and year out but what we consult
the tide tables. Every time we see what we think is going to be a
crash or a near crash at the bridge we immediately look to see
how the tide is, whether they will make it or what they will do.
There is no book more used in our house than the tide table.

You are rather busy there? A. We are. We certainly
have a great deal to look at.

Q. Isit your time that is taken up with this constant watch-
ing or your husband’s time? A. I principally watch—my bed-
room window looks out; my kitchen window looks out. My living
room window looks out. All I have to do is to raise my eyes and
look out to see what is going on.

. However, you have time to attend to the housework just
the same? A. Ido.
Can you tell me from the time tables if I show them to
you the time of the low tide between—

A. 1 might be able to do it correctly, but I would not dream
of doing it myself. I would ask my husband or—

He is always there on the change of the tide? A. Heis
more often at home than not at home.

Q. I suggest he does not come home for the change of the
tide? A. No. I suggest to you that I said my husband is more
often at home than not at home. My husband does not do very
much work.

Q. Do you agree to accept the opportunity of telling from
the tide book what time the tide changes today? A. Yes, I think
I can do it.

Q. Very good, at the Second Narrows? A. May I get my
glasses ?

Q. Of course? A. T have not got my glasses with me, but
I will see if I can do it without.

The Court: Take your time, witness. If you find you cannot
get on, cannot do yourself justice without your glasses do not at-
tempt it.

The Witness: I am afraid, my lord, I cannot distinguish the
figures.

Mr. Donaghy: Never mind.

A. T cannot distinguish the figures.

Q. And your husband, your husband or son usually do the
caleculating? A. My son or husband do it. I have done it, but
as a general rule they do the calculating of the tide tables.

Mr. Donaghy: Very good. :

The Court: You have no more questions to ask this witness.
We will adjourn, if you please, Mr. Registrar.
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(COURT ADJOURNED AT 1.05 P.M. UNTIL 2.15 P.M.

(2:15 P.M. COURT RESUMED PURSUANT TO ADJOURN-
MENT.)

Mr. Griffin: I will call Captain Reed.

ARCHIBALD HEURTLEY REED, a witness called on behalf
of the Defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. GRIFFIN:

Q. You are a master mariner? A. Yes, sir.

Q. And have been so for how many years? A. Since 1898.

Q. And is your experience mostly with deep sea vessels? A.
Yes, sir.

Q. You have commanded vessels between here and the Ori-
ent? A. Yes, sir.

. And during the war you were in command of what kind of
vessel? A. I had two commands in the war. One was an aux-
iliary—they were auxiliary cruisers, both of them. One was a
disguised ship, one operating in the north part of the Atlantic
and in the second command I was operating practically all over
the east and west coast of Europe and the approaches to the Med-
iterranean.

Q. Then your last sea experience was when? A. During the
war.
Q. You now are harbour master of Vancouver? A. Yes,
8ir.

Q. And you are also a member of the Royal Naval Reserve?
A. Yes, sir.

Q. Isee your name on exhibit No. 13, which is the Vancouver
Harbour Commissioners’ plan as showing the neighborhood sur-
rounding the Second Narrows Bridge. Did you have personal
work there in connection with the soundings? A. T have checked
over the soundings there but looking at them from here I cannot
say that those are the ones. I do not remember them. I have
checked them, yes.

. Now, I give you the exhibit. You can refer to that ex-
hibit 13. Nothing turns upon the soundings. I just wish to re-
mind you that is your name? A. That is my name.

Q. And you did this work in connection with the soundings ?
A, Yes

Q. And checked them over? A. Yes.

Those are soundings largely to the east of the bridge and
on the south shore? A. Quite.

. In connection with that work did you personally attend
to the Second Narrows and what opportunity did you have of
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learning conditions there on that and other occasions? A. Com-
mencing during the construction of the bridge?

Q. Yes, give us some idea? A. The first occasion I had to
take serious notice was during the construction of the bridge. The
channel was considerably restricted by means of the crafts, scows
and otherwise which were used for boring and sinking the piers
for the bridge and it was necessary at that time to mark a clear
channel for ships to pass through east and west without interfer-
ing with the men working below and causing damage or loss of
life. The first step I took was to get four spar buoys in order to
mark the channel. It was a suggestion of mine that we should
have two spar buoys to port and two to starboard and the Depart-
ment at Vietoria furnished the buoys and we proceeded to lay
them out in what is now the 300 foot span. Shall I mark this
chart?

Q. Oh, just the description? A. The intention was to lay
down two red spar buoys to mark the starboard side of the chan-
nel, one to the westward of the bridge and the other to the east-
ward and two black spar buoys marking the port hand of the
channel and an equal distance apart and parallel. In order to
lay those buoys down I got the—I think it was the lighthouse
tender up from Victoria with the buoys.

Q. A tug? A. She is the tender that goes around fixing

10

aids to navigation. We took our position off the position where .

the span will go in order to lay this buoy down and I waited for
slack water. Whilst waiting for the slack water—we wanted to
get slack water so as to get a straight up and down cast of the
lead to make sure of the water. We had a fair strong tide. It was
one of the days when there was a big turnover and a long run out
followed by a quick run in. It was considerably past the time by
the tide book when the tide should have turned and I was rather
remarking it, because I had not found the tide book very much
wrong. The time came on until twenty-five minutes past the time
for the turn of the tide and I expressed by extreme surprise that
there was a considerable ebb stream against us and one of the
men I had with me remarked—

. Never mind what he said? A. Leave that part out.
Whilst doing that I noticed—he called my attention that logs and
other drift wood were passing up the Narrows to the eastward
when the stream we were in was still running down to the west-
ward. That was the first time I showed any marked—any marked
interest in the matter of the tides.

Q. The tide was on that occasion flowing east on which side
of the Narrows? A. Toward the eastward on the south side of
the Narrows. It was flowing westward on the north side of the
Narrows. It was the last of the ebb.

Q. How many days’ experience did you have in the work
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you had to do in that place? A. Well, in that particular in-
stance we found the tides were so strong that the spar buoys would
not stand ; the strength of the tide towed them under, so that they
were worse than useless and eventually we put up transit marks
on Berry Point. But following that I was up there every day or
several times a week. I did not know what more could be done to
make matters safe for the men working below the surface.

Q. I want to get the total number of days you were there
to show what opportunity you had to observe conditions? A.
The days I have been there trying to observe conditions have run
into more than I can count, 200, perhaps 300.

That is what I want. Now, I want to direct your atten-
tion to the fill on the south shore which you see marked on exhibit
13 with the letter—surrounded in blue? A. Yes.

Are you personally acquainted with that fill? A. Yes,
fairly well acquainted with it.

What is the effect upon the current? A. Unquestion-
ably it helps to deflect the current across the Narrows in a north-
erly direction.

Q. Have you observed that to be the case? A. I certainly
have.

At what time if any is it more pronounced. When is it
felt most? A. At the commencement of the flood, but more
particularly in the commencement of what we term the long run

. Could you indicate to his lordship how far out into the
channel the effect of that cross-current is felt? A. No, not with
any certainty. I have tried to find that out. As a matter of fact,
T am trying to find it out now. There is a strong set to the north-
east which can be best seen if you look at the plan as a whole.
You see where the tide comes in; it is deflected from there, this
shoulder here towards the northeast.

. When you speak of this shoulder, you mean that fill?
A. Yes. Whether the line is close to the bridge or further up
I cannot say. My impression is that there is a point here some
200 or 300 feet from the bridge where it is strongest and further
away it is getting weaker, but the influence of it is felt for a very
considerable distance from the bridge.

You are speaking of the distance east and west? A. Yes.
Q. Then I turn your attention to the distance north and
south. How far out in the current northerly is that influence felt ¢
A. T have actually seen that demonstrated. As this current is
deflected to the northeast where it meets the current flowing to
the westward which may be somewhere about half way across it
resolves itself into a series of circular eddies which may be seen
any time.
Q. Address yourself to Pier No. 2 where in relation to the
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alignment of that pier would these series of eddies be? A. Even
to the northwest of that pier; you can stand on the piles and make
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Defendant’s
Case

A. H. Reed
Direct.
(Contd.)

that. There is no regularity. It is not as though marked in dif-
ferent colours. You just have to see the drift wood drifting
around and figure out where they are.

. And have you any thing to say as to the effect, if any,
of the waters of Seymour Creek upon the conditions of naviga-
tion? A. I have heard a great deal, but I do not know a great
deal about it myself, for this reason; the water of Seymour Creek
varies greatly. At times there is such a trickle down a child could
walk across. On other occasions I don’t think there is any ap-
preciable effect.

. On other occasions? A. On other occasions when there
is a freshet there is no doubt you can get a set. Over here I have
been badly set.

Q. Over here? A. To the south.

Are you aware of the existence of a point of sand or
gravel said to exist on or about the two more westerly submerged
mains? A. No, I have not made any precise observations of that.

What effects if any would the waters of Seymour Creek
have if they happened to be in a reasonable volume; what effect
have they at slack water, if any? A. At slack water undoubtedly
they would penetrate further to the southward than they would
when the tide was running stronger. The strongest tide would
gain the mastery, in other words.

Are you familiar with the shoal which is said to exist at
about the point where the easterly mains exist? A. I am not
familiar with it. There is a shoal there. I have observed it as
far as it goes on extreme low tides, zero. You can see the boulders,
but I have never made any precise soundings to see where it drops
off.

Q. What effect, if any, on the waters passing under the
bridge is created by the presence of the piers themselves? A.
They set up circular eddies, but I think one neutralizes another
very much.

Q. The eddy from one side of the pier to the other? A. Yes.

. Could you give any result of your experience in connec-
tion with the possibility of the tide flooding in one direction on
the surface and in a contrary direction beneath the surface? A.
No, I have no knowledge beneath the surface, but there are a very
large number of conflicting tides and currents going along on the
surface which give rise in my opinion to a lot of totally erroneous
opinions about the time of the tide.

You spoke of the tide table. I would like to know to
what extent, if at all you found where it was possible to gauge in
advance the actual period of slack water from the times given in
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the tide book? A. Yes, I can explain that, I think. There are
two methods of making up the tide book. There is the principle
of a tide book for a coast which is made up largely from the phen-
omena of the sun and moon and working it out as a mathematiecal
problem. The time of the tides in inland waters like these are
largely the result of experience taken from an actual gauge which
records the time of the tide and is not left to opinion. The tide
table here, I understand, is made up from those records extending
over many years and taking several hundred actual tides.

Q. What I am aiming at is this. Did your observation en-
able you to say whether or no the times given in the tide book
for the Second Narrows are in practice found to be accurate? A.
One’s observation is I don’t think any good at all. The only ac-
curate record is the record shown by the gauge which gives the pre-
cise thing and puts it beyond all opinion.

Q. You have no observation with regard to that? A. No.

Q. I want you to address yourself to the navigation of a
loaded cargo vessel drawing substantially twenty-five feet, navi-
gating westward through the draw at low water slack. What in
your opinion should be his proper course and manoeuvres.

Mr. Donaghy: Better give his experience in navigating first.

Mr. Griffin: I have.

. You have had no experience in navigating the Narrows
since the bridge was built? A. Not in deep water ships.

Q. You have been in small vessels? A. Continually.

Q. I want your opinion of the proper manner of passing
through the bascule span with a ship of the kind I have mentioned
at the stage of the tide I have mentioned? A. To commence
with, at the time of the change of the tide I don’t think is the
best time to go through. I would prefer to wait until the tide was
establishing itself and was running with a more even velocity than
going through with a series of eddies.

Q. The question was—

Mr. Burns: Let him answer.

A. At the time of going through at low water, at slack water,
the water slack, I would bring the ship up and anticipate a strong
set to the northward, By that I would be prepared with all the
aids at my disposal to overcome the set to the northward and
bringing the ship to the southward. '

Mr. Griffin: Q. You would expect that set to the north to be
from what? A. From the young flood coming in and driving the
bow of the ship over. The bow of the ship would meet it first,
going westward.

. But you would be prepared to meet a northerly set as
you approached the opening of the draw? A. Yes, but it would
be my opinion from what I know that I would not succeed. I
don’t think the helm of the ship is sufficient to overcome that un-
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less the ship were going at such a high rate of speed that it would
be reckless navigation to attempt it.

Q. What do you say as to the difficulties that confront a navi-
gator going west in approaching the draw and manoeuvring a
ship to pass through it? A. Bound to the westward ¢

Q. Yes, goingout? A. With a flood tide?

Q. No, I am speaking—the question was I want what diffi-
culties of navigation would confront a navigator when taking a
ship out, that is, west at low water slack and with the ground and
conditions you see before you? A. To commence with there is a
shallow spit that runs over here.

Don’t say here? A. To the southward.

Q. About the water mains? A. About the water mains.
The ship could not get as far to the southward as that and to get—
in order to line himself up with the draw span which is here—in
other words, he is getting dangerously close to this shoal to line
himself up for the draw span when he is at that distance from the
bridge. That is one danger. The next danger, having passed that,
there is the danger of the set to the northward.

. Then what would be the course which a prudent naviga-
tor would take to effect his object? A. Get as much in line as
one can and trust in providence that you can carry out what you
hope to do.

Q. That is keep as close to the southern shore as you can?
A. Keep as close to the southern shore as you can and hope you
can stay there.

Q. Does that involve a helm movement? A. Oh, yes, it
would unquestionably, a helm movement. You could not hope to
do that without a steady helm.

Mr. Griffin: Your witness.

CROSS-EXAMINATION BY MR. BURNS

Q. That is to say, Captain, as I understand it that the young
flood as you call it— A. Yes, the commencement of the flood.

Q. —is there as a regular thing? And thatis— A. Isa
regular thing.

Q. Wait. I will qualify it. In a case of say more than an
average tide or—

The Court: Jut one moment. Would you please stand back
a little closer to me because you keep your voice directed towards
counsel. It is difficult, not that you do not speak clearly.

Mr. Burns: Q. With a stronger than ordinary tide? A.
Yes, the commencement of the flood, especially with the strong
tides begins on the south side of the Narrows.

Q. And that, as you say, develops into a set to the north?
A. Yes.

Q. That is northerly? A. Northeasterly.
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Q. Until such time as the tide has become strong enough
to make a more east and west course? A. Yes, there is still—
whilst, you must understand this, the last of the tide is flooding
strongly there is always a certain amount of time for the eddies to
create in the middle of the channel and as the tide becomes more
established the stronger waters push those eddies back.

Q. So that at the commencement of a heavy flood or strong
flood there is that situation in connection with the waters of the
Second Narrows east of the bridge? A. Yes.

Q. Namely, that there is a strong set to the north of this
young flood? A. Yes.

Q. Which would make it quite a difficult thing for a ship to
keep her course for the bridge, for the opening? A. Distinetly,
yes.

. And your own impression is that you would not succeed
if you tried? A. No, I don’t say that. I would have difficulty.
Some ships would succeed. It is one of the things you can never
be certain of. A ship that is deep loaded or steering poorer than
others, there is a risk in it.

Were you speaking generally? A. Yes.

. And with reference to general knowledge would you say
that condition of the water is a matter of general knowledge? A.
Yes.

Q. Would not the more you kept to the south make that a
stronger effect upon his bow? A. Not necessarily, because to
come in there to the south he would ground; he could not go any
further south.

Q. You have not understood me, I think, Captain. I am not
considering going so much south as to the fear of grounding, but
as a course before you get to where this force of the young tide is
to be encountered if he was over say as much south as he could
be without grounding and then made it would not his ship be in a
position where the strength of that young flood would have greater
effect upon the bow than the opposite, than the alternative
which would be where he was most to the north? A. That is not
my opinion.

. Explain that to me. A. For this reason that if you are
closer to the bank where the tide rebounds as it comes along. I
am using the word rebound.

Q. Cushions off? A. Cushions off, naturally the effect
of the cushioning is stronger, the more closer to the impact point
than you are where it is dissipating itself further out in the stream.

Q. I thought that would bear out what I suggested. Sup-
posing—well, it might do, but assuming what you say to be correct,
namely, and I am now indicating on exhibit 13 that the young flood
is coming in here on the south— A. Yes.

Q. And is setting northeasterly? A. Yes.
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Q. Isuppose from this Knuckle here? A. Largely it starts
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Q. Then it is turning as I understand your evidence in a
northeasterly direction here? A. Yes.

Q. Or some place east of the bridge. Now, if a ship were
more to the north and heading for the bridge would not that ship
be in a better position to meet that course being more to the north
than to the south, where the force would hit her bow to a greater
extent? A. Yes, she would be in a better position to overcome
that, but she would be putting herself in an almost impossible posi-
tion to make the draw. You see a ship must line herself up for the
draw some distance away, so as if possible to go through without
having to heave the helm port and starboard all the time.

Q. Is this correct, a ship would have to line herself up be-
fore this force would he met with? A. That is almost invariably
the case. :

Q. AIll right. Then the better course, as far as I can see,
I am suggesting this, would be over here altogether that is to get
as much north as she can but still make the line up. Would that
do it? A. I don’t think that is in practical seamanship.

Then in your idea he should be as near that shoal as he
can be? A. In order to make the draw.

Q. Without grounding? A. In order to make the draw.

. There is a certain amount of cushioning off from that
shoal? A. The shoal you are referring to here

. Uphere. A. I havenever examined it out as far to the
eastward as that. There must be a little.

The Court: You are talking about the shoal and it has been
called different things, the Knuckle and Point ‘“A’’. Do you
mean that?

Mr. Burns: It is around there, my lord.

The Witness: Is this the point you are referring to? This

lace ¢
P Mr. Burns: Point ‘A’ would be about here on the shore,
some place around the mains.

The Court: The shoal is something we understand of con-
siderable extent, but you apply your own knowledge to it and let
us know exactly what you mean by the shoal, because you might
not agree.

The Witness: I would refer to it as a spit rather than a shoal
running out in this position. There is a spit.

The Court: Isthat what they call the Knuckle? A. T think
it is where you have your hand there, my lord.

The Court: Thatis ‘A’ Itis called the Knuckle here. A.
Yes, that is the place.

The Court: We will continue to call it a Knuekle.

Mr. Burns: Q. Then, Captain, there is a certain amount of
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cushioning as far as that Knuckle is concerned? A. That is my
impression. In fact I have taken observations of it.

Q. And if a ship came in too near there apart from ground-
ing she would feel the effect of that cushioning? A. I think so.
A YQ' And that would have the effect of throwing her bow off?

. Yes.

Q. And if that happened then the force of this tide would
accentuate that? A. Yes.

Q. Justin that position? A. Yes.

Q. Now, this set that you speak of is quite observable? A.
Which set are you referring to, the set to the northeast ?

Q. Yes? A. Ohb, yes, it is distinetly noticeable.

You can see it right on the surface and when you speak of
this as being a set we understand or do I understand rightly that
is the tide really flooding? A. The tide flooding. You see; strik-
ing the point here; I don’t know whether that is described; it is
marked ‘“B’’ here, it is deflected across the Narrows in a north-
easterly direction in a series of circular eddies.

Q. And that is a coming in tide? A. That is a coming in
tide.

Q. As the flood grows that disappears? A. Yes, to a large
extent.

Q. To an extent. I was going to say to a degree. The ten-
deney is for the disappearance of that, because of the full force of
the tide coming up? A. Yes.

Q. Or getting in such shape as it is coming up in the regular
way and that in your judgment is the safest way to take that
gate? A. 1 would not say that is the safest time of all.

Q. What is the safest time of all? A. If I had a choice of
time and one was able to make a choice I would make it high water
slack.

Q. Well, eliminate high water slack and confine your con-
sideration to low water slack? That would be then the safest time
in that time? A. Yes, I would sooner wait until the tide had
established itself.

. The tide had established itself and you would not then be
met with this set to the northeast to the extent that it would em-
barrass you? A. Yes, it would be less.

Q. I just want to get a more definite understanding of those
buoys that you placed down? A. They were not placed down,
sir. We intended to place them and the tide was so strong that
they were useless. We got two placed and they were towed under.
They seemed to be useless before we got them actually in work.

. Where was it you attempted it? Could you put it on this
— A. Yes, at that time they were sinking this pier here.

Mr. Burns: That is Pier No. 2, my lord.

The Witness: And the time when I told you I took the sound-
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ings, endeavoured to take the soundings we were in line with
what is now pier No. 1.

Q. To the westward how far? A. About a cable. I hadn’t
any means of taking any sextant angle to get the exact height, but
I lined myself up by getting a cable to the westward. The inten-
tion was to be off a cable to the westward and to the eastward, so
as to mark the channel through the construction.

Q. And you found the tide there was such that they would
not suit your purpose? A. No, the strength of the tide towed
the buoy under.

Q. Flatteneditdown? A. Took it out of sight.

. And you didn’t attempt any other buoys? A. No, when
we found those buoys would not stand we did not go on with the
scheme.

. Now, it was at that time you observed the tide flooding
in the east and ebbing in the west¢ A. That was the first time.
That was what first called my attention to the flood on the south
side and the ebb on the north side.

Q. Would you describe that for me? A. Yes, we were in
the position indicated in line with the westward of Pier No. 1
and there the tide was ebbing quite strongly. Now, the exact a-
mount I cannot tell you. I can only estimate it.

Q. Can you judge about what stage of the ebb tide? A.
Oh, that was the last of the ebb.

But how long would it continue? Can you judge that?
A. It continued in this case about twenty-five minutes after the
time of the change of the tide according to the tide table and it
was that which called my attention to it, because I never had
found the tide tables out that much.

. But at the same time it was flooding on the south side?
A. Tt had started flooding ; at what time I don’t know, but several
minutes before apparently, because we were having to steam ahead
to keep up with the set to the westward here, meaning there was a
considerable stream against us; logs unaided were drifting by
merrily.

. How big a tide was that? A. That was a big tide that
day. I think about a 12 foot 6 rise.

Q. Have you made any observations as to whether that same
condition occurs at a later date? A. Oh, yes, I was so interested
in that T made quite a large number of observations and the con-
dition exists more or less all the time, but the difficulty in making
any precise data is this, that as we all know no two consecutive
tides are the same either in time or run in or height, so that it
is very very difficult to make any direct statements about the
strength and so on.

Q. But I take it your impression is that as a general proposi-
tion the lesser degree as the tide is less? A. Yes, sir.
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Q. Did you observe when that was the case which you spoke
of as to whether that ebb went right on? A. It goes down to
the westward.

Q. Did you observe as far as the south side was concerned
to what extent the flood was appearing east of the bridge? A. On
that account I could not, because all those craft were in the way,
but I have made observations since and I have found out that logs
and even a boat under way will go along drifting, well away, a
long way past the bridge while the stream is still running down
this way.

Q. That is to say, I understand your evidence to be that at
certain stages, say, on average or better than average tides? A.
Yes, a little bit worse than average.

. And then on that it happens east of the bridge there
would be two lines of tide? A. Yes.

. One ebbing and the other flooding? A. Yes, more or
less clearly defined according to the strength of the tide.

.  With circular eddies in between? A. Yes, the circular
eddies might be met with anywhere across; sometimes probably
half way across will show the water slack and then suddenly come
into a swirl.

Q. Butif it were to any extent I am suggesting that it would
be practically in between those two streams? A. As a rule,
although along the south shore here there is scarcely any spot that
is not simply one mass of swirling eddies according to the strength
of the tide. This south shore is particularly bad for eddies with a
flood tide.

Q. When you say eddies you mean— A. Circular move-
ments.

Q. Not currents? A. No, circular movements. It is the
current going around in a circular direction instead of the through
direction.

Q. Well, have you made observations showing you how far
this flood is going by while still ebbing? A. Not to the point
where it actually ceases to exist. It was a little while ago, about
a year ago I took several days observations here. On one occa-
sion we drifted, I should think, very near as far as abreast of the
Black Can Buoy—that is not shown on this plan—while we were
seeing drift going by on the other side, but not having two obser-
vers in two different boats we only had to use all the observations
from one boat.

How far up is the Black Can Buoy? A. If you havean
admiralty chart I can show you exactly.

Approximately? A. Approximately it is two-thirds of
a mile from the bridge.

Q. It is shown in the chart? A. Shown in the chart or
any of these plans. That top one in your hand. That is not a
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navigating chart, but it will serve the purpose. Here you are, sir,
that is the position of the buoy about there.

Q. You mean— A. The Black Can Buoy marking the
shoal bank there.

. That is the buoy that has been already in evidence here ?
A. Well, I have not been in.

Q. Nearly opposite Berry Point? A. Yes.

Q. There are not two buoys there? A. No, no.

. And on this occasion say that you drifted by almost up
to this Black Can Buoy? A. Very nearly. I forget the exact
bearing.

That Black Can Buoy is across the stream? A. Yes,
there is a slight set to the northeast where we were, but it was
still there.

And was it still ebbing below that, to westward of that?
A. Where it was abreast of us, but further back I cannot tell.
We only had one observer. To get the statement you want it
would be necessary to have two observers working together in
different boats.

Q. Then your evidence cannot help us on that point? A.
No.

Q. I thought when you got up to the Black Can Buoy you
were still having— A. A set to the northeast. Was still observ-
able then. Whether the ebb had ceased then as far back as the
bridge I cannot say.

. What would you say then, that that is the general con-
dition, Commander? A. ¥Yes,sir.

That on tides better than average to worse the tide action
in the Second Narrows at the points we are discussing shows as a
regular thing an ebb on the north shore and a flood on the south ¢
A. At the commencement of the flood, yes, sir.

Q. TUntil the flood has really established itself? A. What
has really happened, sir, as you realize there is a large body of
water coming down from the North Arm, Port Moody and it meets
another body of water coming from the ocean. Well, when those
two bodies meet they cross one another in the form of eddies. Any
thing in the form of an obstruction will deflect one into the other
and set up the eddies.

Q. That is the explanation of it? A. Yes.

. I am really applying myself to the facts of the conditions.
And although those streams are in evidence upon the surface? A.

uite.
@ Q. Do you know anything to the westward of the bridge
in econnection with the tidal movements? A. Yes, sir, in fact all
over the harbour it is my job to find out as much as I can about
them.

Q. I should not have asked you, Commander. I am sorry.
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I take it for granted then. How is your idea of the flood tide com-
ing up the harbour? What is its course? A. On those plans I
can show you better because that is so restricted. If you have an
admiralty chart, that is better.

Q. Itmay not be advisable to mark it, exhibit 7. A. I think
T can explain to his lordship without actually marking it. The
flood tide runs striking in here.

Q. When you say in here? A. Coming in to the eastward
past Prospect Point through the First Narrows across, straight
across here to this point just at the corner where the Second Nar-
rows—we will call that the south side of the Second Narrows.

Q. A straight line from the First Narrows? A. It practic-
ally runs in a straight line into this bight here.

Q. That is following that line and possibly it would be more
accurate to say it would strike the easterly shoulder of that bight ¢
A. Pretty nearly. If you lay a ruler down you will see the way
it will go. Then after the tide passes Prospect Point or Burnaby
shoal one portion eddies around here and you have a set running in
filling in Coal Harbour. Obviously that coming in off the main
stream you will have a circular movement around Burnaby shoal,
that can be seen, my lord. If you moor an ordinary rowing boat
up to Burnaby shoal you will find you will take two or three com-
plete turns around the shoal with your painter through the move-
ment of the tide coming in. Then it proceeds along here. At that
time it is practically slack water in these waters on this side.

That is the north side? A. Yes, the north side is well
sheltered and the young flood does not seem to affect those pro-
perties at all.

. As a matter of fact its direction is a little south of east?
A. Yes, well, then, by magnetic compass it is not far off east, a
little bit south of east.

Q. A little bit south of the direct channel? A. Yes.

Q. Is it not natural or what do you say as to it meeting this;
what would you call that? A. That is where the Terminal wharf
is built now, the Terminal properties. It does. It flows past.

Q. Does it not hit them? A. It flows past. Yes, it hits
them. They do not seem to be as affected as this property further
on.

Mr. Griffin: That is the Columbia Elevator. A. The Co-
lumbia Elevator is not so very much affected. It is, of course,
affected but you do not get as great strength off the Columbia Ele-
vator and Terminal Wharf as you do right down in this corner
here. Perhaps it is that the pipe is narrow and you notice it more.

. Of course in the first place at the start, the actual start,
the absolute start, the flood is not of great strength; I mean it does
not come along like a wall? A. Oh, no, no.

Q. It gathers strength? A. It gathers strength.
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Q. During the first period? A. Yes.

Q. And I suppose would be strongest in its appearance in the
way you have explained about; how long after the start of the
flood, half an hour or three-quarters? A. I would say three-
quarters of an hour for this reason again, as the young flood comes
in especially after a long run out when it is following a very low
water, the pipe is narrow through these tide flats being dry. As
these become covered the water is able to flow over those; the pipe
is being wider and you don’t notice the tide so strongly, but the
first hour on a new flood would I think attain the greatest velocity.
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