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Present at the Hearing :

Lorp ATKIN.

Lorp THANKERTON.

Lorp RusserL or KiLLOWEN.
Lorp MacMILLAN.

Lorp WriGHT.

[ Delivered by LorRD ATKIN.]

This was an appeal in & criminal case from a judgment of the
Supreme Court of Cyprus given on the 15th October, 1932, which
dismissed an appeal by the appellant from his conviction and
sentence at the Limassol Special Assizes on the 7th October, 1932.
Special leave to appeal was granted by His Majesty in Council
on the 15th December, 1932, The appellant was charged on an
information containing two counts :—

(1) On or about 13th September, 1932, at Limassol, unlaw-

fully causing the death of one Christos Apostolides.

(2) On or about the 13th September, 1932, at Limassol,

by a rash or careless act not amounting to culpable
negligence, unintentionally causing the death of
Apostolides.

The first count was founded on Section 193 of the Cyprus

Criminal Code Order in Council, 1928, which provides that

[18] (B 306—7390)T




2

““Any person who by an unlawful act or omission causes the
death of another person is guilty of the felony called manslaughter.”
The second count was founded on Section 200 of the same Code.
The appellant was tried by a Court consisting of Crean, J.
(Acting Chief Justice), Green, J.- (President of the District Court),
and Halid, J. (District Judge). The Cyprus procedure does not
provide for trial by a jury. He was convicted on the first count
and was sentenced to six months’ imprisonment. The appeal
was heard by Stronge, C.J., Sertsios, J., and Fuad, J., who by
a majority, Fuad, J. dissenting, dismissed the appeal.

The main question in the case was whether the Courts below
were right in admitting a statement made by the deceased man
shortly before his death as evidence of the facts. This turns
upon the construction placed upon Section 7 of the Criminal
Evidence and Procedure Law, 1929. Before discussing the
admissibility of this piece of evidence it is necessary to state the
circumstances in which it came to be tendered. The appellant
at the material date in September, 1932, was a commander in
*the Royal Navy serving in H.M.S. “ Resource.” On the night
of the 12th September the “ Resource ”’ was at Limassol, about
to leave the next morning. The appellant came ashore that
night, dined with some friends at a hotel, and then went with
them to a cabaret known as the ““ Dionesia.”” About 1 a.m. a Tur-
kish girl, Nazmie Hassan, came to the ¢ Dionesia.” She described
herself as a cabaret artist. She worked at the cabaret “ Pardon
Senora ”’ and at the “ Dionesia.” The former cabaret is under an
hotel known as the ““ Cote d’Azur,” managed by the deceased
Apostolides. He was an obese, grey-headed man, 61 or 62
years old, who had been a schoolmaster for forty-two years.
Nazmie had stayed in his hotel for two months when she first
came to Limassol, but she was then staying at another hotel,
the “Majestic.” When she came to the ‘‘Dionesia’ on the
night in question, the appellant left his friends and joined her at
her table where she sat alone. - They had some champagne.
At about 2 a.m. Nazmie and the appellant left. According to
Nazmie, the appellant asked her to go to her hotel with him.
She said she would not, but that Apostolides’ hotel was a clean
hotel and she could take him there to stay. According to the
appellant, the girl left him at the *“ Dionesia "’ : he walked to the
entrance to leave, and was about to get into a cab when the girl
gave him to understand that she wanted a lift. She did not want
to go to her hotel, the ¢ Majestic,” but, as he understood, wanted to
drop him at the “ Continental,” where his friend lived with whom
he had dined that night, and then go on. On the way the girl
suggested a drink. The cab was stopped, and she took him into
what he gathered was an hotel. It is common ground that they
both went together into Apostolides’ hotel. They went upstairs,
where they were met by Apostolides, whose room was on the
half-landing between the ground and first floors. He showed



them into a bedroom where there were a table, two arm-chairs
and two bedsteads without bedding. The case turns upon the
events of the next half-hour. The case for the prosecution was
as follows :—Nazmie said that the appellant asked Apostolides by
signs how much he was to pay for the room, produced a £1 note
from his note-case, and handed it to Apostolides, who returned
immediately with the change. He had brought sheets and
blankets for one bed, and when he came back with the change
the appellant had taken off his jacket and was lying on the bed.
The appellant wanted her to stay, but she told him she was not
in a condition to stay ; she was unwell. She left him lying on
the bed, and, finding she had forgotten her handbag, sent.
Apostolides into the room to retrieve it. She left the hotel and
drove to her own hotel in the cab by which they had driven to
the ¢ Cote d’Azur,” and which she had ordered to wait.

At the hotel there were staying two wvisitors, Dimo and
Soteriades, who live at Nicosia. They had met after dinner at
the ¢ Dionesia ”’ cabaret, had then gone to another cabaret and had
returned to the hotel, Soteriades at 1.30 a.m. Dimo at 2 a.m.
About 15 minutes after getting to bed, Dimo heard anoise as if
something was falling downstairs, it was a mixed-up noise :
he heard men’s voices. He got up, looked down the staircase and
saw Apostolides lying on his back on the last steps of the staircase.
His head was on one of the steps and his feet were on the ground.
He says he saw a man whom he did not recognise bending over
him with his fist under his chin. The Court have not accepted this
part of his evidence. He heard Apostolides say to the man
“Come, I show you the hotel of the woman.” The Court were
not satisfied these words were used. It was indeed proved that
Apostolides did not speak English. Dimo then saw Soteriades
looking out of his room and saw and heard Apostolides’ wife
shouting from a window. In the hall which had a marble floor
the flowerpots and a bicycle were upside down. He and Soteriades
went outside and met the appellant coming from the direction of
the ¢ Continental ” hotel. He asked for a doctor, they asked him
where the man was. He led them some yards back (the distance
is estimated by witnesses between 80 ft. and 80 yards) and they
found Apostolides lying on the right of the road near a wall with
his face covered with blood. They all three lifted him up.
Apostolides said something to Dimo in Greek and asked him to
interpret it to the appellant. Dimo did not interpret it. This is
the statement which after argument was admitted. * The
deceased asked me to ask the accused why he beat him, and why
was he to blame if the woman had left. He also said let him go and
sleep now as the room has been paid.” Dimo then went for a
doctor : the appellant and Soteriades leading Apostolides to the
hotel. When he returned in about five minutes time the
appellant was not there.

Soteriades evidence was that he had gone to sleep and was
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awakened by a noise and voices. He heard shouts from a distance.
He could not describe the noise, but had said (presumably to the
magisterial court) that it was like something falling downstairs. He
did not see Apostolides or the appellant in the hall, but when he
and Dimo went down, the flowerpots, a barrel, and a bicycle were
upset. His evidence as to meeting the appellant and returning
with him to Apostolides confirm Dimo’s. Before Dimo left,
Apostolides said something to him in Greek. He asked if he
were to be blamed if Nazmie has gone away and why did he
beat me. He also saild “I am a poor hotel-keeper.” He also
says that on the way back, Dimo having gone for the doctor,
Apostolides said “I am not interested in this matter, I am a poor
hotel-keeper why did you strike me ?” Apostolides asked him to
interpret these words to the appellant, and he did so. The
accused said to me ““ he did not die, but when he dies let me know
to come back.” When they got back to the hotel he said to
the appellant on the instructions of Apostolides ““ you may go to
sleep in your room as you have paid for it.” The wife of Apos-
tolides, who was sleeping in a separate room from his, said that
she was awakened by noises as if a man was choking and as if
things were falling to the ground, not as if something were falling
down the stairs. She looked out of the balcony of her room and
in two or three minutes she saw Apostolides and another man
come out of the street door. She called out to her husband and
he called out “ nothing, nothing.” At about 3.15 the policeman
who was first called to the scene had a conversation with Apos-
tolides who said ““ I have no complaint.” Mr. Cowan, with whom
the appellant had dined at the ‘“ Continental ”” hotel and who was one
of the party at the ““ Dionesia,” said that when Nazmie came to the
cabaret she sat at a table alone and the appellant joined her.
‘When the witness left about 2 a.m., the appellant was not at the
table. When the witness returned to his room after a time he saw
the appellant as if coming from the small pier. He shouted down
to the appellant who came up to his room. He was excited and
annoyed, and said he had had a row with that Turkish girl and a
man. He noticed nothing wrong with him : there were no signs
about him of having been in a mix-up. A police witness gave
evidence of inspecting the hotel at 8.30 a.m. on September 13, and
finding stains of blood on the third step of the staircase going up,
three stains of blood on the floor of the hall between the first and
second step, and two stains on the marble floor at the foot of the
staircase. On the wall of the hall at the foot of the stairs he saw
marks as if made by heels. Apostolides died in hospital on
September 13, between 7.0 and 8.45 p.m. He had been lying
semi-conscious since about 9.30 a.m. At the post mortem
examination it was found that there was an extensive fracture of
the skull through the right parietal bone extending from the
frontal bone to the centre of the occipital bone. There had been
extensive heemorrhage in the cranial cavity from which the man
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had died. There was a contusion of the right eyelids, upper and
lower, purple in colour : the contusion extended on to the right
cheek. There were superficial abrasions on the right ear and on
the right forearm ; there were recent bruises on the right upper
arm, forearm and over the left anterior superior spine of the
iloum. The medical opinion was that there had been severe
diffused violence on the right side of the head. The injury to the
eye could have been caused by a blow of the fist. The fracture
of the skull could have been caused by a very severe blow on the
head. All the injuries could be accounted for by a fall down-
stairs head over heels. The appellant’s ship left Limassol at
6 a.m. on the 13th. Twenty-four hours later at Alexandria he
heard of the death of the deceased. He returned to Limassol and
on the 19th, when charged by the police said, on the advice of
counsel, that he reserved his defence.

The appellant gave evidence on his own behalf. According
to his account, what happened after he and the girl and Apostolides
had gone into the upstairs room was as follows. He sat in a
chair and suggested beer to the girl : she spoke to the man, and
he went away. He then put his hand in his pocket and found he
had very little money left, under 2s. He told the girl and turned
out his trousers pocket. She seemed annoyed and left the room.
The manager returned with bedding for one bed. The appellant
tried to explain he did not want a bed, but the manager could
only talk Greek. He went out of the room, and the appellant
waited a few minutes on the chair, as he wanted the girl to get
away before he left, thinking the girl was annoyed. He then
started downstairs, where he saw Apostolides at the bottom of
the top flight, coming up. He met him about the third step
from the landing. Apostolides put out his hand and said
‘“ Shillings,” wanting money for the room upstairs. Appellant
said “No”: he then passed Apostolides and went on down.
Apostolides followed and caught appellant by the left upper arm
as he was about to start down the second flight. Appellant
jerked his own arm away, and the next thing he knew Apostolides
was falling down the stairs. He went down immediately, and
found Apostolides lying on his right side at the bottom of the
stairs, his head to the right, his legs to the left. He was beginning
to raise himself up. Appellant assisted him up : he seemed very
dazed. He supported him to the outer hall, and Apostolides
staggered about with him. He saw no blood on him, but it was
semi-dark. After two or three minutes he appeared to be all
right. Appellant went into the street and turned towards the
Continental Hotel. Shortly afterwards he found that Apostolides
was coming with him and talking. He had gone some distance
when he fell on the street. Appellant turned and rendered assis-
tance. Apostolides had blood on his face. Appellant then went
back, and met Dimo and Soteriades, and went back with them ;
and then, with the assistance of the Dlaltese boatmen of the
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ship’s boat, took Apostolides back to the hotel. He waited for
a little in the room. Apostolides told him, through Soteriades,
that he was all right. He told him to buck up, he was not dead
yet. He gave Soteriades his name and ship and told him to
wire how Apostolides was. He denied that he gave Apostolides
a £1 note and got change. Soteriades did not interpret to him
what the deceased said on the way back to the hotel. He did
not strike the deceased or use any violence to him. He was never
excited or annoyed that night. He did tell Cowan he had a
row with a Turkish woman and a man ; but at no time had he
had a row with either, though he had unpleasantness with the
girl and an altercation with the man. The assistant registrar
of the District Court produced the inventory of the moveable
property of the deceased, which included no £1 note, but
apparently included no money at all.

Though the above summary does not relate all the details of
the evidence on either side, it narrates sufficiently the substance of
the case on either side. The defence contends that without the
evidence of the statements made by the deceased the Court could
only guess at the happenings of the night in question, and that
there was no evidence of any unlawful act by the appellant causing
the death of the deceased, and no evidence excluding the reasonable
possibility of the appellant’s story that the death was accidental,
due to the deceased falling downstairs when the appellant lawfully
jerked his arm away from the deceased’s hold. On the other hand,
the prosecution, while contending that apart from the statements
there was sufficient evidence to justify conviction, assert that if the
statements are evidence of the fact, there is ample evidence upon
which the Court could find an unlawful assault by the accused
upon the deceased and that the assault caused his death. It is
necessary, therefore, to examine the section under which the
statement was admitted. It is as follows :—

“ Particulars of vmmediate compluint may be given in evidence on behalf of

the prosecution

“7. Any Magisterial Court before which any person charged of any
offence triable summarily with or without consent is being tried, or any
Magisterial Court before which a preliminary inquiry on a charge for any
offenice not triable summarily brought against any person is being held, or
any Court before which any person accused of any offence by information
is being tried, may receive in evidence, on behalf of the complainant or of
the prosecution, the particulars of any complaint or any statement relating
to the offence made by the person on whom the offence has been committed,
or the person in charge of any property against which the offence has been
committed and who was present when the offence was so committed.

Provided that the particulars of any such complaint or statement
shall not be admissible on behalf of the complainant or of the prosceution
unless it appears to the Magisterial Court before which a preliminary
inquiry is being held or the Court before which the accused person is being
tried that the complaint or statement has been made, having regard to
the circumstances of the case, immediately after the commission of the
offence, and to the first person or persons to whom the person making the
complaint or statement spoke after the commission of the offence, or to the

person or persons to whom the Court considers that it was natural that
he would complain or make a statement regarding the offence.”
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In order to appreciate the meaning of the section which was
cobviously intended to amend the law as to evidence in Cyprus,
it is necessary to point out that the Courts of Criminal Jurisdiction
in Cyprus have always since English control adopted the English
law of evidence, subject to Cyprus statutory modifications. The
amendment, therefore, must, as the defence contend, be treated
as engrafted upon the English system of evidence. So regarded
it is said that the section should be read as going no further than
an extension of the cases to which the English principle applies
of admitting in evidence the fact of a complaint having been
made in sexual cases and the like. Whether the fact of the
complaint alone is admissible or whether the particulars of the
complaint are also admissible, as was decided in Reg. v. Lillyman
T1896], 2 Q.B. 167, neither the complaint nor the particulars are
evidence of the facts stated, but are only admitted to show that
the subsequent conduct of the complainant was consistent with
the charge she or he makes, and also to negative consent on her
or his part. Their Lordships do not think that any such limita-
tions can be read into the section of the Cyprus statute. The
words ““ the Court on a charge for any offence may receive in
evidence the particulars of any complaint or statement on behalf
of the complainant or of the prosecution’’ must mean ‘“ receive in
-evidence in support of the charge and as evidence of the facts
to which the statement relates.” The conditions imposed are
.apparently considered sufficient to establish the evidential value
of the statement, and to put it for purposes of evidence on the
same footing as dying declarations and declarations of deceased
persons when once such declarations have become admissible. The
reference to any offence and the express application to statements
by persons in charge of property in respect of offences against
property appear to extend the effect of the evidence far beyond
the principle upon which the English doctrine rests. It appears
that the Cyprus Courts have always admitted such statements
as evidence of the fact, as is made clear in the cases referred to
in the judgment of the Chief Justice; and on this point the
judgment of Fuad, J., the dissenting judge, agrees. It is also
to be observed that these decisions were given before this section,
which was first enacted in 1894, was re-enacted in 1929 ; and the
re-enactment may properly be considered to have been made on
the judicial interpretation of the words used. Their Lordships
are satisfied that the decisions of the Court below were right on
this point, and that the statements, when admitted, were evidence
.of the facts stated in them.

It was however contended that even on this assumption the
«conditions of admissibility set out in the proviso were not
complied with. The statement has to be made “ having regard to
‘the circumstances of the case immediately after the commission of
the offence.” The offence of homicide it is said is not completed
until the death of the victim : and therefore it is contended that
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the section in spite of that express reference to “ any offence '
does not apply to charges of murder or manslaughter or uninten-
tionally causing death by a rash or careless act. This appears
to their Lordships to be too restricted a construction and to-
sacrifice the obvious meaning of the words to a narrow verbal
interpretation. In all cases of assault, whether followed by
death or not, the only thing of which the victim can complain or-
make a statement is the wrongful act or omission from which he
is suffering ; the consequence, whether it be grievous bodily harm
or death, follows in the course of nature once the act has been
perpetrated. It would seem remarkable that the admissibility
of a statement should depend upon the fate of the declarant up-
to 12 months afterwards : or that if the declarant died and the
case rested mainly on such a statement, the accused might be
convicted for an aggravated assault upon him, though not for -
murder or manslaughter. In the view of their Lordships the
words ““ any offence ”’ are governing words, and the words “ after-
the commission of the offence ”’ must be read as meaning after the
commission of the unlawful act or omission on which the charge
is made. A further point was taken that the alternatives in the
proviso—the first person to whom the declarant spoke, or the person
or persons to whom the Court thinks it was natural he should
complain or make a statement—are exclusive : so that the victim,.
having spoken once after the offence, cannot thereafter make an
admissible statement to another though natural person. Here it
is said that as Apostolides called out “ nothing, nothing,” to his
wife, the subsequent statements to Dimo and Soteriades, though
‘ natural ”’ persons, are not admissible. Their Lordships think
that this construction is wrong: and though it appears to have
found favourin Cyprus in one or two Assize decisions the majority
of the Supreme Court on Appeal were right in overruling them.
No reasonable effect is given to the alternatives, unless the view
taken by the Supreme Court is correct. Lastly, it was said that.
on the wording of the section the trial Court and the trial Court
alone as curia designata can admit the evidence : and that as the
trial Court in this case treated the statement to Dimo as being a
statement to the first person to whom Apostolides spoke after
the offence, ignoring the earlier call to the wife, the Court of
Appeal were bound by the error, and could not treat the evidence.
as admissible on the true ground of being made to a natural person
or persons. It is by no means certain that the trial Court acted.
on this ground : but even if they did this contention is fanciful :
the words of the section do not point to the trial Court alone having
pawer to decide the admissibility of the evidence : and the provis-
ions of the Cyprus ordinance as to criminal appeals (Cyprus Courts-
of Justice Orderin Council, 1927, s. 56), give to the Appeal Court
the powers provided by ss. 3, 4, 5 and 6 of the English Criminal
Appeal Act, 1907, under which it would be idle to contend that the
powers, of the Court of Criminal Appeal are limited as is suggested.
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Once it is held that the statements were admissible as evidence
-of the facts it becomes obvious that the case is not one in which
their Lordships in adherence to the ordinary principles which
guide them on criminal appeals could advise His Majesty to
alter the decision. The question of the credibility of the wit-
nesses and the weight to be attached to their evidence is
for the tribunal of fact. There has been no irregularity of any
kind : the evidence has been carefully weighed, and considered
with discrimination. It might reasonably produce a different
effect upon different minds, as is shown by the judgment
of Fuad, J., who thought that all reasonable doubt had not been
removed. But the trial Court were not bound to accept the
evidence of the accused : they had a case where the accused and
the deceased were the last two persons in contact, and where in a
few minutes the deceased was found suffering from injuries which
“were consistent with assault, and where the deceased in evidence
that was admissible said he had been assaulted by the accused.
The defence was a bare denial and there was no suggestion that
the assault (if made) was justified. There appears to have been
ample evidence upon which the trial Court could find that the
accused assaulted the deceased and by the assault caused his
death. There is a total absence of any violation of any of the
essential principles of justice or of any such miscarriage of
justice as evokes the interposition of this Board in eriminal
appeals. Onthe contrary the accused appears to have had a fair
trial before a competent Court : the conviction was affirmed in a
very careful judgment by the Court of Appeal. There was undoubt-
edly evidence upon which any tribunal could reasonably affirm that
the accused was guilty of the offence charged : and there is no
ground upon which this Board could advise interference. For
these reasons their Lordships at the hearing felt bound to advise
His Majesty that this appeal should be dismissed.
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