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RECORD

IN THE SUPREME COURT OF BRITISH COLUMBIA ¢t .

of British
Columbia.

Endorsement
on Writ.
Sept. 17, 1930.

BETWEEN:
W. T. JOHNSON, Trustee of the Estate of Theo.

Frontier and Company, Limited, in Bankruptcy,
Plaintiff.

—AND—

ISAAC WILLIAM CANNON SOLLOWAY,
HARVEY MILLS, SOLLOWAY MILLS AND
COMPANY, LIMITED, and SOLLOWAY

MILLS (B.C.) LIMITED,
' Defendants.

ENDORSEMENT ON WRIT

The Plaintiff’s claim is for damages for breach of trust and
return of all moneys paid by Theo. Frontier and Company Limited
to the Defendants or any of them, together with interest thereon at
five per cent. (5%) per annum from the date of such payment or
payments, until judgment; alternatively, damages for fraud and
return of all moneys paid by Theo. Frontier and Company Limited
to the Defendants or any of them, together with interest thereon at
five per cent. (59%,) per annum from the date of such payment or
payments until judgment.

Dated—September 17th, 1930.
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AMENDED STATEMENT OF CLAIM
(Writ issued the 17th day of September, A.D. 1930)

1. The Plaintiff is the Trustee in Bankruptcy of the Estate of
Theo. Frontier and Company Limited, duly appointed by order of
this Honourable Court on the 18th day of September, A.D. 1929.

2. The Defendants, Isaac William Cannon Solloway and
Harvey Mills, are stock brokers, who at all times material to this
action carried on a stock brokerage business in partnership and
reside sometimes in the City of Toronto in the Province of Ontario
and sometimes in the City of Montreal, in the Province of Quebec.
The said Defendants are also being sued as directors and officers of
the Defendant, Solloway Mills and Company Limited. The Defen-
dant, Solloway Mills and Company Limited, is a corporation duly
incorporated under the laws of the Dominion of Canada with a chain
of offices throughout the said Dominion and a place of business in
the City of Vancouver, in the Province of British Columbia. The
Defendant, Solloway Mills (B.C.) Limited, is a corporation duly
incorporated under the laws of the Province of British Columbia,
and has a place of business in the said City of Vancouver.

2(a) The said Theo. Frontier and Company Limited employed
the Defendant, Solloway Mills & Company Limited, as its brokers to
buy and sell divers mining and oil shares on those exchanges where
such shares were listed or traded in. Two accounts were maintained
by the said Theo. Frontier & Company Limited and the said Defen-
dant to record the orders to buy or sell shares which were given by
the said Theo. Frontier & Company Limited to the said Defendant,
one account being called a “cash” account, which recorded the buying
or selling of shares for cash and the immediate delivery of certificates
in pursuance thereto from the said Theo. Frontier & Company Limited
to the said Defendant or vice versa and the other account being an
“open” or “Margin’’ account, which recorded the buying and selling
orders of the said Theo. Frontier & Company Limited for shares
dealt in on “margin,” in which transactions it was understood and
agreed that the said Theo. Frontier & Company Limited would pay
approximately one-third of the purchase price, and the balance of
the purchase price would be advanced by the said Defendant and the
certificates for shares intended to be purchased would be held in the
possession of the said Defendant as security for its advances. The
said Theo. Frontier & Company Limited in the belief that the said
Defendant was buying and selling shares according to the contract
with it, deposited “marginal” payvments from time to time with the
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said Defendant, full particulars of such payments are in the books
of account of the said Defendant and are well known to it. As further
security for supposed advances by the said Defendant in connection
with marginal purchases which the said Theo. Frontier & Company
Limited believed were actually being made, it deposited with the said
Defendant share certificates of divers companies, full particulars of
which are in the books of account of the said Defendant and are well
known to it. The Plaintiff as well has full particulars of the shares
so deposited, which exceed three folios, inspection of which the De-
fendants may have at any time.

The said Defendant, without the knowledge or consent of the
said Theo. Frontier & Company Limited and in violation of its duty
as broker for the said Theo. Frontier & Company Limited and in
breach of trust, practiced fraud upon the said Theo. Frontier &
Company Limited, particulars of which are as follows:

(AA) The Defendant was engaged in conducting that kind of
gambling business popularly known as a “bucketshop™:
that is to say, ostensibly it was carrying on business as a
stockbroker, but in reality, while it accepted orders of
customers, including the orders of the said Theo. Frontier
& Company Limited, it neither bought nor sold stocks in
compliance therewith, but when the transaction was closed,
it either paid or received from its customers’ gains or
losses or credited or debited its customers on its books as
determined by the fluctuation in prices on the stock ex-
changes where such shares were listed.

(BB) The said Defendant fraudulently converted the money
paid by the said Theo. Frontier & Company Limited on
account of supposed marginal purchases to its own use and
wrongfully and in fraud of the said Theo. Frontier &
Company Limited charged the said Theo. Frontier & Com-
pany Limited a brokerage commission on supposed pur-
chases of shares which were never in fact made, and
further charged the said Theo. Frontier & Company
Limited interest on the unpaid purchase price for shares,
when in fact no such purchases on margin were made.

(CC) The said Defendant entered into fraudulent arrangements
with other brokers who were members of the Vancouver
Stock Exchange, the Calgary Stock Exchange and the
Standard Mining and Stock Exchange, whose names are
well known to the said Defendant and include Denbigh,
Dickinson & Greathed, A. J. Brown and Randall & Com-
pany, for the purpose of carrying out the buying and sell-
ing of orders on the Vancouver Stock Exchange, the Cal-
gary Stock Exchange and the Standard Mining and Stock
Exchange, in a fraudulent manner. In such cases, buying
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and selling orders of the said Theo. Frontier & Company
Limited and its other customers which appear to have been
duly executed on the Exchange where such shares were
listed were made in pursuance of an agreement arrived at
before the opening of the Exchange between the said De-
fendant and the said brokers, and were in fact and intended
to be “fictitious” or “wash” sales. Particulars of these
allegations are well known to the said Defendant and the
said “wash” sales at times material to this action were
identified by the said Defendant by means of special marks
inscribed on their printed order forms which are in its
custody or power.

(DD) The said Defendant at times material to this action,

(EE)

wrongfully converted shares which it may have purchased
at times material to this action for the said Theo. Frontier
& Company Limited and its other customers who dealt in
such shares on the same material days and maintained
what is termed a “short” position in such shares, that is
to say, the said Defendant did not have in its possession or
under its control sufficient shares to be in a position to fill
or cover the order or orders of the said Theo. Frontier &
Company Limited for such shares as well as the orders of
its other customers for the same shares, ar alternatively, at
times material to this action, were “‘short” in shares for
which orders to purchase were given by the said Theo.
Frontier & Company Limited; the practice or system of
the said Defendant being to keep In its possession only
about one-third of what was required to fill or cover the
orders of its customers who had purchased such shares on
margin. Full particulars of these allegations are in the
books of account of the said Defendant and are well known
to it.

The said Defendant in fraud of the said Theo. Frontier &
Company Limited and its customers, actively traded in
shares which had been purchased by the said Theo. Fron-
tier & Company Limited against the interest of the said
Theo. Frontier & Company Limited and its other customers
who were dealing in the same shares at times material, for
the purpose of making a profit for itself as against the
interest of the said Theo. Frontier & Company Limited
and its other customers. Particulars of these allegations
and the shares in question are all within the knowledge of
the said Defendant.

2(b) The Defendant, Isaac William Cannon Solloway, was at

all times material to this action a director of the said Defendant and
the principal shareholder and the Defendant, Harvev Mills, was a
director and paid official of the said Defendant, and both the said
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Solloway and the said Mills conceived or directed the fraudulent
policy or practice or system of the said Defendant and participated in
it, or alternatively had knowledge of the fraudulent policy, practice
or system or of the breaches of trust which were taking place.

3. In or about the month of April, A.D. 1928, and in each and
every ensuing month thereafter, until the date of the said bankruptcy,
as aforesaid, Theo. Frontier & Company Limited at divers times gave
to the Defendants orders to buy and sell mining and oil stocks, which
were listed or traded in on the Vancouver Stock Exchange, the Cal-
gary Stock Exchange and the Standard Stock and Mining Exchange
of Toronto or all or some of them. Full particulars of such buy and
sell orders are contained in the duplicate “confirmation” slips, in the
possession of the Defendants. The Plaintiff has in his possession all
“confirmation” slips covering such buy and sell orders, inspection of
which the Defendants may have at any time.

4. The Detendants, in breach of their duty as the said Theo.
Frontier & Company Limited's broker, failed to purchase the shares
specified in the buying orders of the said Theo. Frontier & Company
Limited, and the said “confirmation” slips notifying the said Theo.
Frontier & Company Limited of the alleged purchase of shares as
therein described were false and fictitious.

5. Alternatively, if the Defendants purchased any of the shares
in compliance with the orders of Theo. Frontier & Company l.imited,
they sold or otherwise dealt with such shares without the knowledge
or consent of the said Theo. Frontier & Company Limited, or alterna-
tively converted the said shares to their own use, and the said Defen-
dants with respect thereto have neglected and failed to account to the
said Theo. Frontier & Company Limited or to the Plaintiff for the
proceeds thereof. Full particulars thereof are in the books of account
and records of the Defendant.

6. From and after the said month of April, A.D. 1928, and at
many times material to this action, the said Theo. Frontier & Company
Limited deposited share certificates with the Defendants as collateral
security for the marginal account of the said Theo. Frontier & Com-
pany Limited. Full particulars of such shares, together with the
respective dates of their deposits are contained in the ‘Stock Register”
book of the Defendant, Solloway Mills & Company Limited. The
Plaintiff has as well full particulars of such shares and the dates of
their deposit with the Defendants. Such particulars exceed three
folios and may be inspected by the Defendants at any time.

7.. The Defendants, in breach of their duty as the broker of the
said Theo. Frontier & Company Limited and without its knowledge
or consent, sold or otherwise disposed of such collateral security and
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RECORD 1, e neglected and failed to account to the said Theo. Frontier &
In the Company Limited or to the Plaintiff for the proceeds thereof. Full
f}‘”gj};‘ijhc"“" particulars and the date or dates of such sale or sales or other disposi-
Columbia. tion or dispositions of such shares appears in the “Stock Register”
Amended book of the Defendants, Solloway Mills & Company Limited, and the
Statement amount of amounts received by the Defendants is or are the prevail-
gip?%f?é&. ing prices on those respective dates on the Exchange or Exchanges

(Cont'd) where such shares were listed or traded in.

8. At divers times material to this action, the said Theo. Fron-
tier & Company Limited paid to the Defendants on account of the 10
purchases of shares as aforesaid or as further security for the account
of the said Theo. Frontier & Company Limited, the sum of Two Hun-
dred and Thirty-eight Thousand, Five Hundred and Eighty-nine Dol-
lars and Thirty-six Cents ($238,589.36). Full particulars of this
amournt are in the books of account of one or more of the Defendants,
The Plaintiff has full particulars of the said amount, including the
dates when paid and the amounts from time to time paid. Such par-
ticulars are in the books of account of the said Theo. Frontier & Com-
pany Limited and exceed three folios. The Defendants may have
inspection of the said books at any time. 20

9. Alternatively, the Defendants, Isaac William Cannon Sollo-
way and Harvey Mills, as directors of Solloway Mills & Company
Limited, “fraudulently conspired” with the said Solloway Mills &
Company Limited to commit the wrongful acts hereinbefore set forth
to the damage of the said Theo. Frontier & Company Limited.

WHEREFORE THE PLAINTIFF CLAIMS:

(a) A declaration that the shares ordered to be purchased by
the said Theo. Frontier & Company Limited were never purchased as
agreed, that the said “confirmation’ slips covering such alleged pur-
chases were false or fictitious, and a cancellation of any and all lia- 30
bility with respect thereto on the part of the said Theo. Frontier &
Company Limited.

(a) 1. Return of all moneys paid on margin account and the
value of all securities deposited to secure the same.

(a) 2. Damages in an amount equal to the marginal payments
as aforesaid plus the value of the securities so deposited.

(b) That an account be taken and enquiries directed to ascer-
tain what, if any, shares were purchased by the Defendants in accor-
dance with the order of the said Theo. Frontier & Company Limited,
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and the date or dates such shares were sold or otherwise disposed of
by the Defendants.

(¢) Repayment of the sum of Two Hundred and Thirty-eight
Thousand, Five Hundred and Eighty-nine Dollars and Thirty-six
Cents ($238,589.36) together with interest thereon on the amounts
making up such sum from the dates such amounts were paid until
payment or judgment.

(d) The sum of Fifteen Thousand, One Hundred and Ninety-
seven Dollars ($15,197.00) or such other sum as the Defendants
received from the sale or conversion of the shares which the said Theo.
Frontier & Company Limited deposited with the Defendants as col-
lateral security, together with interest thereon at five per cent. (5%)
per annum from the date or dates the amount or amounts making up
the said sum of Fifteen Thousand, One Hundred and Ninety-seven
Dollars ($15,197.00) was or were received until pavment or judg-
ment.

(e) Alternatively, an accounting of all transactions between
the said Theo. Frontier & Company Limited and the Defendants.

(f) Alternatively, the sum of Two Hundred and Sixty-six
Thousand, One Hundred and Twenty-five Dollars and Sixtv-seven
Cents ($266,125.67) damages.

PLACE OF TRIAL: VANCOUVER, British Columbia.

DATED at Vancouver, B.C.. this 2nd dav of September, A.D.
1931.
“Fraser & Murphy”
Solicitors for the Plaintiff.

To the above named Defendants,
And to Messrs. Farris & Company, their solicitors.

FILED AND DELIVERED by Fraser & Murphy, Solicitors
for the above named Plaintiff, whose place of business and address for
service i1s 719 Stock Exchange Building, 475 Howe Street, Van-
couver, B.C.
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of British DEMAND FOR PARTICULARS OF STATEMENT OF CLAIM

Demand for - The Defendants Isaac William Cannon Solloway, Harvey Mills

(Sﬁa_tement of and Solloway Mills & Company Limited demand particulars of para-
am. graph 9 of the Statement of Claim herein, and specifically full and
detailed particulars of the fraudulent conspiracy therein alleged.

AND TAKE NOTICE that if such particulars are not furnished
within five days of the service of this demand upon you, an applica-
tion will be made to the Court to compel you to furnish such par-
ticulars.

DATED at Vancouver, B.C., this 22nd day of September, 1930. 10

“Farris, Farris, Stultz & Sloan”
Solicitors for the Defendants.

To the Plaintiff
And to Messrs. Fraser & Murphy, his Solicitors.
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ANSWER TO DEMAND FOR PARTICULARS

In answer to the demand of the Defendants, Isaac William Can-
non Solloway and Harvey Mills, two of the above named Defendants,
for particulars, the Plaintiff says that the said Defendants as Direc-
tors of Solloway Mills & Company Limited had full knowledge of
the breaches of trust herein alleged, and conspired or connived with
the officers and servants of the said Solloway Mills and Company
[Limited in the commission thereof.

DATED at Vancouver, B.C,, this 23rd day of October, A.D.
1930.

“G. L. Fraser™
Solicitor for the Plaintift.

To the Defendants:
And to their Solicitors, Messrs. Farris, Farris, Stultz & Sloan.
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AMENDED STATEMENT OF DEFENCE

1. The Defendants specifically deny each and every allegation
of fact contained in Paragraph 2 of the Amended Statement of Claim

herein.

2. The Defendants specifically deny each and every allegation
of fact contained in Paragraph 2(a) of the Amended Statement of
Claim herein and further deny that they or any of them practiced
fraud in any of the particulars set out in the said paragraph or at all.

3. The Defendants specifically deny each and every allegation
of fact contained in Paragraph 2(b) of the Amended Statement of
Claim herein and further deny that the Defendant Company carried
out any fraudulent policy, practice or system as alleged or directed
at all and further deny that they or any of them conceived or directed
any fraudulent policy, practice or system as alleged or at all.

4. The Defendants specifically deny each and every allegation
of fact contained in Paragraph 3 of the Amended Statement of Claim
herein.

5. The Defendants specifically deny each and every allegation
of fact in paragraph 4 of the Amended Statement of Claim herein
and deny that they failed to purchase the shares specified in the Plain-
tiff’s buying orders, as alleged in the said paragraph, or at all and
say that such orders were carried out and executed honestly and bona
fide and according to the rules, customs and usages of the Vancouver
Stock IExchange and other exchanges wherever the said shares were
being traded. The Defendants further deny that the confirmation
slips were false and fictitious, as alleged in the said paragraph 4 or at
all.

6. The Defendants specifically deny each and every allegation
of fact in paragraph 5 of the Amended Statement of Claim herein.
The Defendants further deny that they sold, or otherwise dealt with
any shares of the Plaintiff, without the knowledge or consent of the
Plaintiff as alleged in the said paragraph 5, or at all, and further deny
that they converted any of the said Plaintiff’s shares to their own use
as alleged, or at all.

7. The Defendants specifically deny each and every allegation
of fact in paragraph 6 of the Amended Statement of Claim herein.

8. The Defendants specifically deny each and every allegation
of fact in paragraph 7 of the Amended Statement of Claim herein.
The Defendants further deny that they sold or otherwise disposed
of any collateral security, the property of the Plaintiff, without his
knowledge or consent, as alleged in the said paragraph 7, or at all.
If the Defendant Solloway Mills & Company Limited sold any shares
deposited by Theo. FFrontier & Company Limited as collateral security,



10

20

30

40

11

it did so pursuant to its contract with the said Theo. Frontier & Com-  RECORD

pany Limited and Theo. Frontier & Company Limited (in Bank- /u the
ruptcy) and pursuant to the customs and usages of the Vancouver f}‘l’lg:’;;’iihc""”
Stock Exchange and the said Theo. Frontier & Company Limited Columbia.

received full credit therefor on the books of the Defendant Company. —

Amended
9. The Defendants specifically deny each and every allegation fratement of
of fact in paragraph 8 of the Amended Statement of Claim herein. 13thOct., 1931.

(Cont’d)
10. The Defendants specifically deny each and every allegation

of fact contained in paragraph 9 of the Amended Statement of Claim
and further specifically deny that Solloway & Mills fraudulently con-
spired with Solloway Mills & Company Limited to commit any wrong-
ful acts to the damage of the said Theo. Frontier & Company Limited
as alleged in the said paragraph or at all.

11. In the alternative, and in answer to the whole of the
Amended Statement of Claim herein, the Defendants say that on or
about the 16th day of October, 1929, the Plaintiff and ‘the Defendant
Solloway Mills & Company Limited met in the City of Kamloops,
Province of British Columbia, and agreed the figures on either side
and stated an account between them. It was then found that there
was a balance of approximately $65,000.00 due from the Plaintiff
to the Defendant Solloway Mills & Company Limited, and certain
shares standing to the credit of the Plaintiff with the Defendant Sol-
loway Mills & Company Limited. Thereupon the Plaintiff, with the
consent in writing of the inspectors of the Estate of Theo. Frontier
& Company Limited in Bankruptcy, ordered the Defendant Sotloway
Mills & Company Limited to sell the said shares, and agreed to pay
the balance due the said Company afiter the sale of the shares afore-
said.

12. The Defendants plead the provisions of the Bankruptcy
Act.

DATED at Vancouver, B.C, this 13th day of October, A.D.
1931.

“Farris, Farris, Stultz & Sloan”
Solicitors for the Defendants.

To the Plaintiff,
And to Messrs. Fraser & Murphy,
His Solicitors.

FILED AND DELIVERED by Farris, Farris, Stultz & Sloan,
Solicitors for the Defendants, whose place of business and address
for service is Suite 1508 Standard Bank Building, 510 Hastings
Street, West, Vancouver, B.C.
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REPLY AND JOINDER OF ISSUE

1. The Plaintiff denies each and every allegation of fact con-
tained in the Statement of Defence herein, except insofar as the same
contains admissions.

2. In the alternative, and in further answer to Paragraph 9 of
the Statement of Defence, the Plaintiff says that if the parties agreed
to the figures as stated in the account between them and gave any
orders to the Defendant to sell the said shares and entered into any
agreement to pay the balance due, such agreement was entered into
on the part of the Plaintiff without knowledge of the breaches of 10
trust and fraud alleged in the Statement of Claim herein.

DATED at Vancouver, B.C., this 28th day of October, A.D.
1930.

“G. L. Fraser”
Solicitor for the Plaintiff.

To the Defendants,
And to Messrs. Farris, Farris, Stultz & Sloan,
their Solicitors,
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In the
AFFIDAVIT OF DOCUMENTS Supreme Court
of British
. i Columbia.
I. W. C. SOLLOWAY T
Affidavit of
. . . . . Documents.
I have no documents relating to this action in my possession as I W.C.
all documents are in the possession, custody and control of the De- g or™ios.

tendant Solloway Mills & Company Limited..

“I. W. C. Sollowav”

Sworn at British Vice Consulate, Cannes, France
This 6th day of October, 1931.
Before me:

10 “W. G. Taylor"
British Pro Consul.

(Seal)



RECORD
In the
Supreme Court
of British
Columbia.
Affidavit of
Documents,
Harvey Mills.
12th Oct., 1931.

14

AFFIDAVIT OF DOCUMENTS
HARVEY MILLS

I, Harvey Mills, of the City of Seattle, in the State of Washing-
ton, one of the United States of America, one of the above-named
Defendants, make oath and say as follows:

1. 1 have in my possession or power the documents relating to
the matters in question in this action set forth in the first and second
parts of the first schedule hereto.

2. 1 object to produce the said documents set forth in the second
part of the first Schedule hereto.

3. I have had, but have not now in my possession or power the
documents relating to the matters in question in this Suit, set forth
in the second Schedule hereto.

4. That the last mentioned documents were last in my posses-
sion or power on or about the dates they bear.

5. According to the best of my knowledge, information and
helief, I have not now and never had in my own possession, custody
or power, or in the possession, custody or power of my solicitors or
agents, solicitors or agent, or in the possession, custody or power of
any other persons or person on my behalf, any deed, account, book
of account, voucher, receipt, letter, memorandum, paper or writing,
or any copy of or extract from any such document, or any other
document whatsoever, relating to the matters in question in this
action, or any of them, or wherein any entry has been made relative
to such matters or any of them, other than and except the documents
set forth in the said first and second Schedule hereto, and the plead-
ings and other proceedings in the action.

Sworn before me at the

City of Seattle, in the

State of Washinpton, U.S.A., “Harvey Mills”
the 12th day of October, s

A.D. 1931.

“Thomas M. Askren”
A Notary Public in and for the (SEAL)
State of Washington.

10

20

30
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In the
Supreme Court
- . of British
THE FIRST SCHEDULE: Columbia.

THE FIRST PART THEREOF: Showing documents in my pocavit of

i H 3 Harvey Mills.
possession which 1 do not object to produce. 1200 Ot 1051,

, (Cont'd)
Nil.

THE SECOND PART: Showing documents in my possession
which I object to produce.

Nil.

THE SECOND SCHEDULE:

SHOWING documents which 1 have had, but have not now in

10 my possession or power.
Nil.
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AFFIDAVIT OF DOCUMENTS
SOLLOWAY MILLS & COMPANY LIMITED
October 13th, 1931.

I, James Forsyth Macdonald, of the City of Vancouver, in the
Province of British Columbia, agent of the above-named Defendant
Solloway Mills & Company Limited, make oath and say as follows:

1. The Defendant Solloway Mills & Company Limited has in
its possession or power the documents relating to the matters in ques-
tion in this action set forth in the first and second parts of the first
Schedule hereto.

2. The said Defendant Company objects to produce the said
documents set forth in the second part of the first Schedule hereto on
the ground that such documents would tend to criminate the said
Defendant Company.

3. The said Defendant Company has had, but has not now in
its possession or power the documents relating to the matters in
qquestion in this suit, set forth in the second Schedule hereto.

4. According to the best of my knowledge, information and
helief, the said Defendant Company has not now, and never had, in
its own possession, custody or power, or in the possession, custody or
power of its solicitors or agents, solicitor or agent, or in the posses-
sion, custody or power of any other persons or person on its behalf,
any deed, account, book of account, voucher, receipt, letter, memoran-
dum, paper or writing, or any copy of or extract from any such docu-
ment, or any other document whatsoever relating to the matters in
question in this suit, or any of them, or wherein any entry has been
made relative to such matters, or any of them, other than and except
the documents set forth in the said first and second Schedules hereto.

Sworn before me at the City of ?
Vancouver, in the Province of “]. F. Macdonald”
3ritish Columbia, this 13th day s Co
of October, A.D. 1931.

“G. C. Tarr”
A Commissioner for taking affidavits

within British Columbia.

10

20

30
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THE FIRST SCHEDULE.:

THE FIRST PART THEREOF: Showing documents in the
possession of the Defendant Company which it does not object to
produce.

Nil.

THE SECOND PART: Showing documents in the possession
of the said Defendant Company which it objects to produce:

All documents in its possession relevant to the pleadings
in this action.

10 THE SECOND SCHEDULE:

SHOWING documents which the said Defendant Company has
had but has not now in its possession or power:

The Defendant’s Company’s records are incomplete but
details are not vet available.

RECORD
In the
Supreme Court
of British
Columbia.
Affidavit of
Documents.
Solloway Mills

: Co., Ltd.
Oct. 13th, 1931,
(Cont'd)
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AFFIDAVITS OF DOCUMENTS
SOLLOWAY MILLS & COMPANY LIMITED

I, James Forsyth Macdonald, of the City of Vancouver, in the
Province of British Columbia, Agent of the above-named Defendant
Company, make oath and say as follows:

1. The Defendant Company has in its possession or power the
documents relating to the matters in question in this action set forth
in the first and second parts of the first Schedule hereto.

2. The Defendant Company objects to produce the said docu-
ments set forth in the second part of the First Schedule hereto on the
oround that such documents would tend to criminate the Defendant
Company.

3. The Defendant Company has had, but has not now in its
possession or power the documents relating to the matters in question
in this Suit, set forth in the second Schedule hereto.

4. According to the best of my knowledge, information and
helief, the said Defendant Company has not now, and never had, in
its own possession, custody or power, or in the possession, custody or
power of its solicitors or agents, solicitor or agent, or in the possession,
custody or power of any other persons or persons on its behalf, any
deed, account, book of account, voucher, receipt, letter, memorandum,
paper or writing, or any copy of or extract from any such document,
or any other document whatsoever relating to the matters in question
in this suit, or any of them, or wherein any entry has been made rela-
tive to such matters, or any of them, other than and except the docu-
ments set forth in the said first and second Schedules hereto.

Sworn before me at the City of
Vancouver, in the Province of

British Columbia, this 31st day
of October, A.D. 1931.

“J. F. Macdonald”

“G. C. Tarr”
A\ Commissioner for taking afhdavits
within British Columbia.

10

20

30
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THE FIRST SCHEDULE:

THE FIRST PART THEREOF: Showing documents in the
possession of the Defendant Company which it does not object to
produce:

Correspondence and blanket sell order from Trustee in
Bankruptcy of Plaintiff Company Correspondence between
Solicitor and Client.

THE SECOND PART: Showing documents in the possession
10 of the Defendant Company which it objects to produce:

Buy and sell slips
Copies confirmations
Clearing House sheets
Ledger Sheets

Stock Registers

el B

THE SECOND SCHEDULE:

SHOWING documents which the Defendant Company has had

but has not now in its possession or power.

20 Original of copies of documents in First Schedule.

RECORD
In the
Supreme Cour
of British
Columbia.
Affidavit of
Documents.
Solloway Mills
& Co., Ltd.
Oct. 31st, 1931.

(Cont’d)
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NOTICE OF PRODUCTION OF COPIES OF
DOCUMENTS ON TRIAL

TAKE NOTICE that the Plaintiff intends, on the hearing of
the trial of this action, to give in evidence as proof of the contents, the
following copies of documents or letters:

1. Copy of a letter from the Defendant, Isaac William Cannon
Solloway to the Defendant, Harvey Mills, dated September 7, 1928,

2. Copy of a letter from the Defendant, Isaac William Cannon
Solloway to the Defendant, Harvey Mills, dated September 17, 192R.

3. Copy of a letter from the Defendant, Harvey Mills to the
Defendant, Isaac William Cannon Solloway, dated September 17,
1928.

4. Copy of a letter from the Defendant, Harvey Mills to the
Defendant, Isaac William Cannon Solloway, dated September 20,
1928.

5. Copy of a letter from the Defendant, Isaac William Cannon
Solloway to the Defendant, Harvey Mills, dated September 22, 1928.

6. Copy of a letter from the Defendant, Harvey Mills to the
Defendant, 1saac William Cannon Solloway, dated May 21, 1929.

7. Copy of a letter from the Defendant, Harvey Mills to the
Defendant, Isaac William Cannon Solloway, dated November 5, 1929.

8. Photostatic copy of letter from the Defendant, Isaac William
Cannon Solloway to the Defendant, Harvey Mills and one Staats,
undated, from Jasper, Alberta.

10

20

9. Copies of all minutes of the Defendant Company at times

material to this action,

AND FURTHER TAKE NOTICE that the above recited docu-
ments may be inspected by you at the office of G. L. Fraser, 719 Stock
Exchange Building, 475 Howe Street, Vancouver, B.C., between the
hours of 9:00 a.m. and 5:00 p.m. on Monday or Tuesday, the 16th
and 17th days of November, A.D. 1931, respectively.

DATED at Vancouver, B.C., this 14th day of November, A.D.
1931.
“G. L. Fraser”
Solicitor for the Plaintiff.

To the Defendants,
And to Messrs. Farris & Company, their Solicitors.

30
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F

NOTICE TO PRODUCE AT TRIAL

TAKE NOTICE that you are hereby required to produce and
show to the Court on the trial of this action all books, papers, letters,
copies of letters, and other writings and documents in your custody,
possession, or power, containing any entry, memorandum, or minute
relating to the matters in question in this action, and particularly the
following :

(1) All the books and documents of the Vancouver Office of
the Defendant Company.

(2) Correspondence and blanket sell order from Trustee in
Bankruptey of Plaintiff Company.

(3) Correspondence between Solicitor and Client.

(4) Buy and sell slips.

(5) Copies confirmations.

(6) Clearing House Sheets.

(7) Ledger Sheets.

(8) Qtock Register.

(9) The Toronto ledger or house account showing the long or
short positions of the Defendant, Solloway Mills & Company Lmute(l
in various stocks listed on the Standard Mining and Stock Exchange.

(10) The Calgary ledger or house account showing the long

or short position of the Defendant, Solloway Mills & Company
ILimited, in various stocks listed on the Calgary Stock Exchange.

(11) The Vancouver ledger or house account showing the long

or short position of the Defendant, Solloway Mills & Company
[Limited, in various stocks listed on the Vancouver Stock Exchange.

(12) Minute Book of the Defendant, Solloway Mills & Com-
pany Limited. and its subsidiary, the Ontario Company of the same
name.

(13) Certificate of Incorporation of the Defendant, Solloway
Mills & Company Limited.

(14) Correspondence passing between the Defendant, Isaac
\\/ﬂham Cannon Solloway, and the Defendant, Harvey Mills, which
was put in as exhibits at the criminal trial of ‘the Defendants, Isaac
William Cannon Solloway and Harvey Mills, at the City of Calgary,
Province of Alberta, e'u'ly in 1930.

(15) Letter from the Defendant, Isaac William Cannon Sollo-
way, at Jasper Park, Province of %lbelta to the Defendant, Harvey
Mills, and one Staats, which was put in as an exhibit at the second
criminal trial of the Defendants, Isaac William Cannon Solloway
and Harvey Mills, at the City of Toronto, Province of Ontario.

DATED the 15th day of November, A.D. 1931.
“G. L. Fraser”
Solicitor for the Plaintiff.
To the Defendants,
And to Messrs. Farris & Company, their solicitors.

RECORD
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ORDER

BEFORE THE HONOURABLE -

Tuesday the 24th day of
MR. JUSTICE D. A. McDONALD November, A.D. 1931.
IN CHAMBERS:

UPON the application of the Defendants AND UPON hearing
Gordon McG. Sloan, Esq., on behalf of the Defendants and G. L.
Fraser, Esq., on behalf of the Plaintiff AND UPON reading the affi-
davit of R. S. Stultz, sworn the 12th day of November, 1931, and filed
herein, and the exhibits therein referred to AND UPON reading the
pleadings and proceedings had and taken herein,

IT IS ORDERED that the Defendants may orally examine for
discovery Theodore Frontier, an Officer of Theo. Frontier & Company
Limited touching his knowledge of the matters in question in this
action,

AND IT IS FURTHER ORDERED that upon being served
with a copy of an appointment as provided in that behalf and a sub-
poena and $35.00 conduct money, the said Theodore Frontier do at-
tend for such examination for discovery before the District Registrar
of this Honourable Court at the Court House in the City of Vancou-
ver, in the Province of British Columbia, on Wednesday the 2nd day
of December, A.D. 1931, at the hour of 2:30 o'clock in the afternoon,
and at any adjournment thereof.

Costs of this application to be costs in the cause.

Checked
"S. V. L7
Appd. as amended
“G. L. E.”
“J.F.M. D.R.” "D. A, McDONALD” J.

Entered
Nov. 27, 1931
Order Book, Vol. 155 Fol. 16.
Per ‘'S. V. L..”
Minutes filed:

10

20
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1. the

AFFIDAVIT OF DOCUMENTS S}t[)é’:;;rii/Courr
Columbia.
Solloway Mills & Co. Ltd. C—
’ Affidavit of

November 26, 1931. Documents._ ‘
Solloway Mills

& Co., Ltd.
I, PERREN MINTER SEABORN, of the City of Toronto, in Nov.26th, 1931.

the Province of Ontario, Secretary of the above-named Defendant
Solloway Mills & Company Limited, make oath and sav:

1. The said Defendant Company has in its possession or power
the documents relating to the matters in question in this action set
forth in the first and second parts of the first schedule hereto.

2. The said Defendant Company objects to produce the said
documents set forth in the second part of the first Schedule hereto.

3. That the said Defendant Company objects to produce the
said documents referred to in Paragraph 2 hereof, on the grounds
that the said documents would tend to criminate the said Defendant
Company.

4. The said Defendant Company had, but has not now in its
possession or power the documents relating to the matters in question
in this Suit, set forth in the second Schedule hereto.

5. That the last mentioned documents were last in the possession
or power of the said Defendant Company on the following dates:

(a) The Toronto Trading Ledgers—except for the period of
May 1st to October 12th, 1929—on or about the 5th day of
October, 1931;

(b) Certificate of Incorporation—some date prior to the month
of January, 1930;

(c) Vancouver Trading Ledger—on or about the month of
July, 1931.

6. The Toronto Trading Ledgers, with the exception of the
Ledger covering the period from May 1st, 1929, to October 12th,
1929, were filed as Exhibits at a trial of an action in the Supreme
Court of Ontario between D. B. Rochester as plaintiff and I. W. C.
Solloway, Harvey Mills, Solloway Mills & Company Limited ( Domin-
ion) ; and Solloway Mills & Co., Limited (Ontario), as defendants,
on or about the 5th day of October, 1931, and the said documents are
now in the custody of the Supreme Court of Ontario. The trial of
the said Action commenced on the 2nd day of October, 1931, and
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RECORD  proceeded until the 9th day of October, 1931, and was adjourned

In the sine die.

Supreme Court )
of British 7. The Vancouver Trading Ledger was seized by the Crown in
Columbia.

the month of July, 1931, and was sent by the Crown to the City of

Affidavit of - Vancouver in the Province of British Columbia and has not been re-
ocuments. o .
Solloway Mills turned to the said Defendant Company.

& Co., Ltd.
No‘f'czgﬁl}’dl)g 31 & The Certificate of Incorporation of the Defendant Solloway
Mills & Company Limited was lost some time prior to the month of

January, 1930, and cannot be found.

9. The correspondence passing between the Defendant Isaac
William Cannon Solloway and the Defendant Harvey Mills, and a
letter from the Defendant Isaac William Cannon Solloway at Jasper
Park, Province of Alberta, to the Defendant Harvey Mills, and one
Staats, which were put in as exhibits at the Criminal Trial of the De-
fendants Isaac William Cannon Solloway and Harvey Mills at the
City of Toronto, in the Province of Ontario early in 1930, have never
been in the custody or control of the said Defendant Company. I be-
lieve that the said Correspondence was, prior to the month of January,
1930, located in private files of the Defendants Isaac William Cannon
Solloway and Harvey Mills at the office of Solloway Mills & Company
Limited, incorporated under the laws of the Province of Ontario, at
the City of Toronto, but such correspondence has never been in the
control of the said Defendant Company, or Solloway Mills & Com-
pany Limited, incorporated under the laws of the Province of On-
tario. Such correspondence was seized by the Crown in the Province
of Ontario on or about the month of January, 1930, and has never
been returned to the said Defendant Company, or to Solloway Mills
& Company Limited, incorporated under the laws of the Province of
Ontario, and as all documents which have been returned by the Crown
were delivered to me as Secretary of the said Defendant Company,
and Solloway Mills & Company Limited, incorporated under the laws
of the Province of Ontario, I believe the said correspondence has not
been returned to Isaac William Cannon Solloway or to Harvey Mills,

10. The said Defendant Company has not now nor has it ever
had possession or control of the Minute Book of Solloway Mills and
Company Limited, incorporated under the laws of the Province of
Ontario.

11. According to the best of my knowledge, information and
belief, the said Defendant Company has not now and never had in its
possession, custody or power, or in the possession, custody or power
of its solicitors or agents, or in the possession, custody or power of
any other persons or person on its behalf, any deed, account, book of
account, voucher, receipt, letter, memorandum, paper or writing, or
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any copy of or extract from any such document, or any other docu- RECORD

ment whatsoever, relating to the matters in question in this action, 7 the

or any of them, or wherein any entry has been made relative to such f}‘fg:;"i Court
matters or any of them, other than and except the documents set forth Comumbin,

in the said first and second Schedules hereto, and the pleadings and , . ——
Affidavit of

other proceedings in the action. Documents,
go(léowaydMiHs

. , : Co., Ltd.

SWORN before me at the Nov. 26th, 1931.

City of Toronto, in the (Cont'd)
Province of Ontario this 26th

10 day of November, A.D. 1931.

"John Earl Lawson”
A Commissioner for taking Affidavits
within the Province of Ontario.

“P. M. Seaborn”

THE FIRST SCHEDULE:

THE FIRST PART THEREOF: Showing documents the said
Defendant Solloway Mills & Company Limited does not object to pro-
duce:

1. Correspondence between the Plaintiff and the Defendant
Solloway Mills & Company Limited.

20 2. Sell order Plaintiff and Inspector of bankrupt estate to De-
fendant, Solloway Mills & Company Limited.

THE SECOND PART: Showing documents in the possession
of the Defendant Company which it objects to produce:

1. Buy and sell slips.

2. Copies of confirmations.

3. Clearing house sheets.

4. Ledger Sheets.

5. Stock registers.

6. Toronto Trading Ledger, from May 1st, 1929 to October 12,
30 1929.

7. 3 Trading Ledgers—Calgary Office.

8. Minute Book.

THE SECOND SCHEDULE:

SHOWING documents which the said Defendant has had but
has not now in its possession or power:

1. Originals of copies of documents referred to in the first
Schedule hereto.

2. The Toronto Trading Ledgers, except for period May 1st—
Oct. 12th, 1929.

40 3. Certificate of Incorporation, of the said Defendant Company.
4. Vancouver Trading Ledger.
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PROCEEDINGS AT TRIAL.
IN THE SUPREME COURT OF BRITISH COLUMBIA
K. 1444/30
(Before the Honourable Mr. Justice Fisher)
Vancouver, B.C.,
December 7, 1931.

JETWEEN :

W. T. JOHNSON, Trustee of the Estate of Theo. Frontier
and Company Limited, in Bankruptcy,

Plaintiff,
—AND—
ISAAC WILLIAM CANNON SOLLOWAY,
HARVEY MILLS, SOLLOWAY MILLS,
AND COMPANY LIMITED and SOLLOWAY
MILLS (B.C.) LIMITED,
Defendants.

PROCEEDINGS AT TRIAL.
December 7, 1931.
G. L. FRASER, ESQ., appearing for the Plaintiff.

W. B. FARRIS, ESQ., and
G. McG. SLOAN, ESQ., appearing for the Defendants.

Mr. Fraser: I am appearing for the plaintiff, my lord.

Mr. Farris: 1 am appearing, with Mr. Sloan, for the defendants.
Just before the case proceeds I wish to bring to the attention of the
Court a letter received from my friend dated October 2nd, addressed
to our firm. (Reading). Now, my lord, prior to this trial without
prejudice to our rights, we allowed my friend, Mr. Fraser, to make
an examination of the documents. So that there can be no insinuation
in regard to these documents, I might state first that the documents
of Solloway Mills, as your lordship might be aware, are of consider-
able volume. These documents have heen here in Vancouver from the

10

20

30
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police court to the county court, in various trials. They were being
examined by the Government auditors. They were—at the time they
were taken to this number in the Standard Bank Building, Mr. McGee

was in the Labor Temple when they were shipped, and Mr. Macdonald ¢

was in the Standard Bank Building. All documents that were re-
ceived by Solloway Mills, were open to Mr. Fraser’s inspection. I
have Mr. McGee and Mr. Macdonald here, so that if the question
arises I am quite willing to have them go under oath and be submit-
ted to cross-examination as to their knowledge of these books. There
are no other persons representing Solloway Mills who had access to
these books. I might also state, my lord, so that your lordship will
perhaps be somewhat patient during the progress of the trial—I
think in this case I will try your lordship’s patience because I feel it
my duty to very strictly put my friend to the proof of every statement
that he seeks to prove in this action. I may say, my lord, quite frankly,
that 1 have no sympathy with the plaintiff in the action.

Mr. Fraser: What is this my friend is—

Mr. Farris: | am stating my position my lord, as a right.

Mr. Fraser: There is no jury here, my lord.

Mr. Farris: | am not opening. I am going to state that I will
not consent to anything and I wish to repeat that I have no sympathy
with these actions. They are merely brought on technical grounds, and
for that reason | intend to use every technical defence we have, as
against the technical ground they have. Now that is my position,
which is pretty clear. If they were coming here to ask for any judg-
ment | would be quite in sympathy with them, but that is not the case.

Mr. Fraser: My lord, in most of these actions I have been faced
with plenty of technical defences—

The Court: Now, just about this action, Mr. Fraser.

Mr. Fraser: My lord, as to these books. My friend has prom-
1sed to call these two witnesses—

Mr. Farris: No. [ have promised to have them here.

The Court:

Unless it is common ground, any statement of facts
must be proved.

Mr. Fraser: As to these documents, I am going to call a witness
that they were all put together by the Government auditor and put in
a special box, and I think this witness will give evidence to the effect
that that box was put in the Crone Storage, and that is the last we

RECORD
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at Trial.
Discussion,
Court and
Counsel.

Dec. 7th, 1931.
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have seen of them. However, that is anticipating the story. We will
come to that later. :

I think first, my lord, I should open, unless your lordship would
sooner not hear me. outlining the facts of the case. Because I think
it will enable your lordship to follow the evidence more closely, and
vou will not find it so confusing. My lord, the facts are very simple.
There are simply two or three items or charges we are making of
bucketing, and all the evidence will revolve around those charges. The
plaintiff, my lord, was a company carrying on business—I mean, the
plaintift is a trustee in bankruptcy of Theo. Frontier & Company LLim-
ited. Theo. Frontier & Company Limited was a brokerage house in
Kamloops, and among other things bought and sold stocks and
shares. A contract was entered into between Theo. Frontier & Comn-
pany Limited and Solloway Mills & Company Limited, and as your
lordship will see, from about the middle of 1928 until the latter part
of 1929, extensive orders to buy and sell stock were given by Theo.
Frontier & Company Limited to the Defendant Solloway Mills &
Company Limited. Now the stocks in question, my lord, were stocks
which were listed on the three recognized exchanges on which the
Defendant dealt. Those were the Vancouver Stock Exchange, the
Calgary Stock Exchange, and the Standard Mining Stock Exchange
at Toronto. We allege, my lord, that the Defendant bucketed all or-
ders; and that was done in a variety of ways, chiefly in two ways, and
[ will be leading evidence in connection with the bucketing of those
orders in two different ways.

Mr. Sloan:
hody’s?

Mr. Fraser: Everybody, including ourselves. 1 think vour
lordship will come to the conclusion after hearing the evidence, that
the Defendant company never bought a share for anybody. They
bought and sold shares for themselves. Certainly in connection with
our marginal purchases they never bought a share for us. I will show
your lordship by the evidence, that this defendant company was deal-
ing purely and simply for itself—for its, what we call its house
account, endeavoring to make a profit on the rise and fall of the mar-
ket, and the customers were simply the instrument to enable it to make
a profit. Now, my lord, I was going to point out two ways by which
we allege these orders were bucketed. Number one: They did not,
in pursuance of the contract—when [ say ‘they’ Solloway Mills &
Company Limited, did not in a great many instances buy the shares
on the stock exchange, although they sent out to the plaintiff confirma-
tions which your lordship will see, telling the plaintiff that they had
bought shares on the Vancouver Stock Exchange. What they would
do, my lord, is simply put in a selling confirmation directly from their
house account. They had to make a bookkeeping entry, and thev would

What do vou mean by orders? Yours, or every-
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sell the shares right out of their house account to the plaintiff, but
notify the plaintiff in their confirmation to the plaintiff, that these
shares had been bought on one of the recognized stock exchanges.
But in effect they were what is known in brokerage language, ‘going
short’ and selling the shares out of their house account. Now, my
lord, the other method—and of course the result was the same, it
caused a short position—was in bucketing orders over the Vancouver
Stock Exchange through the assistance or the connivance or the em-
ployment of other brokers, who are termed ‘jitney brokers’ or ‘agent
brokers.’

My lord, as this evidence is confusing, 1 would like to explain
just how that was done. This is the most difficult part of the evidence
to follow, this method of hucketing orders over the stock exchange.

Mr. Sloan: The difficult thing is the construction you put on it.

Mr. Fraser: \hat happened, my lord, as 1 will show in evi-

~dence, and I will give your lordship possibly a concrete case to illus-

trate my point. A client would come in to Solloway Mills and give
them an order to buy 1000 shares of Home Oil. They would phone
up, or put an order with a jitney broker—they would tell that agent
broker to go on the stock exchange and sell 1000 shares of Home Oil.
Thev would have their floor man, Solloway Mills would have their
Hoorman on the floor of the exchange, and he would buy that 1000
shares of Home Oil. Now my lord, if a client went down to the stock
exchange and asked whether his order had been filled on the exchange,
they would say "“Yes, we bought that 1000 shares of Home Oil flom
this broker.” Denbigh Dickinson. or one of these agent brokers. Now
so far there would be nothing to criticize. But what they did, my lord,
off the exchange—they sold to this agent broker 1000 shares of Home
Qil and allowed him a one-tenth commission for the services. So that
this agent broker, my lord, could take this 1000 shares of Home Oil

which he got off the e\(‘hdnoe and sell it on the exchange, to Solloway
Mills.

Mr. Farris:  That is, he could not sell it to anvbody else but
Solloway Mills?

Mr. Fraser: He might. But I will show in some cases, sonie
other broker might get it, but in most cases Solloway Mills would
get that order. There was a risk of somebody else getting it, but in
most cases on each order Solloway Mills got a large part of it, and |
will show in many cases they got the order.

Now, my lord, you will see so far there is a balance. Solloway
Mills has bought from the other broker 1000 shares of Home Oil on
the exchange. He has delivered off the exchange 1000 shares of
Home O1l to this agent broker. So that as between this agent broker
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and Solloway Mills there is a balance on shares. But they have an
order from a client to buy 1000 shares, which they must fill. They
send that client a confirmation saying “We have bought your shares
on the exchange,” and would balance their books, put in their books
a house confirmation selling those shares out of the house account.
So that, my lord, in these what are termed ““washes,” you have the
four confirmations. You have a buy on the exchange by Solloway
Mills from this agent broker; you have the sale off the exchange from
Solloway Mills to this agent broker; you have the confirmation noti-
fying the client that they have bought that 1000 shares; and you have
got the sale of 1000 shares from their house account to this client.
So that as far as their books are concerned, they are balanced. Now,
my lord, the reason for doing it that way, is for your lordship—I
have this observation to make, that.the effect of that is the same as
though they had not bought the shares, and sold direct from the house
account. If that client was suspicious and came to Solloway Mills
and said “Did you buy my shares on the stock exchange?”, they could
say “Yes, here is a confirmation from this agent broker.”"——Den-

bigh Dickinson, or Randall; “We bought it on the exchange.” And’

of course the client would not know anything about the transactions
which took place off the exchange. So that system, my lord, enabled
them to ostensibly buy the shares on the exchange, so that this client
could not suspect that anything was wrong.

Now, my lord, I think it may be well here—my learned friend in
all of these trials, and will be—before your lordship—my learned
friend has endeavored, and will before your lordship, to say—

Mr. Farris: | submit, my lord, my friend cannot tell what we
are going to do.

Mr. Fraser: Well, there is surely no harm in that, my lord.

The Court: Well, you are outlining your own case, Mr. Fraser.

Mr. Fraser: Yes; but there is this feature, my lord, that I
should draw to your attention, as there is no jury here, and it is going

to make it easier to follow the evidence—

Mr. Farris: I have no objection to my friend stating everything
in his position, but I do object to his stating what we are going to do.

The Court: No. I think the objection is well taken.

Mr. Fraser: Very well, my lord. Well, practically the evidence
will revolve around those two points, the short sale in those two ways;
in one way direct from the house with no attempt to fill the order,
and the other way T have mentioned.
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Now there is a further feature. I told your lordship that with
regard to this plaintiff and the other customers, they have not bought
a share. The whole system, my lord, was to conduct a bucket shop
and to trade for profit, and in all of the shares in which this plaintiff
dealt, Theo. Frontier & Company Limited, they were short many
thousands of shares. Now your lordship will bear in mind that these
shares are not earmarked. They are all street certificates, and they
were never in a position to deliver those certificates had their custom-
ers made demand upon them.

There is one further point, my lord, in connection with the con-
tract between these two parties. There were two accounts maintained;
a cash account and a margin account. Now the cash account covered
transactions where the certificates, the physical certificates, were de-
livered to Theo. Frontier & Company Limited, with draft attached.
They delivered the certificates and were paid for them by a draft.
And it might be well to mention here that our rights of recovery may
be nominal so far as the cash account is concerned. I am not suggest-
ing, my lord, that I am admitting or electing in any way to accept
that position. Your lordship may come to the conclusion on the auth-
orities, that so far as the cash account is concerned, our rights of
recovery are nominal. But as to the margin account—your lordship
I suppose, knows that on margin you simply buy on instalments. We
paid so much down, one-third, and they were supposed to hold the
stocks for us. As to the marginal purchases, the amount we sent
down as appears, something over $100,000—

The Court: [ may say with regard to that, 1 would prefer you
would lead a little evidence to throw some light on that matter.

Mr. Fraser: Yes, my lord. So that there were two accounts,
the marginal account and cash account. That is our position in
reference to that.

The Court: And also as to the meaning of any terms they used
currently; would you lead some evidence that the notes will show the
meaning the witnesses attach to them.

Mr. Fraser: Yes, my lord. Now, my lord, I would ask your
lordship to refer to paragraph 2A of the statement of claim.

Mr. Farris: The amended statement 2A?

Mr. Fraser: Yes; 2A. That recites what I have already
stated— \

The Court: I have no 2A in this statement of claim.
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Mr. Fraser: There was an amended record filed, my lord. Pos-
sibly your lordship has not got it.

The Court: You might look at this, will you please, Mr. Regis-
frar.

Mr. Fraser: This is the old record. An amended record was
filed. It must be there. Possibly your lordship can follow this. In 2
(a) we recite the contract between the parties, and the two accounts.
And then 2 (AA); or just before 2 (AA) paragraph, “The said de-
fendant without the knowledge or consent of the said Theo. Frontier
& Company Limited, and in violation of its duty as broker for the
said Theo. Frontier & Company Limited, and in breach of trust,
practised fraud upon the said Theo. Frontier & Company Limited,
particulars of which are as follows:

Paragraph (AA). Now, my lord, I allege a bucket shop, and I
think I should read this, because it gives your lordship some idea of
what a bucket shop really is.

The Court: You are reading now a (AA)?

Mr, Fraser: Yes. (Reading paragraph 2 (AA) and 2 (BB).
I should have drawn that to your lordship’s attention in my opening.
That is just another item of fraud. It does not go to the question of
relief. They notified us that they had bought those shares on the
exchanges where they were listed, and charged us brokerage for
doing so. Of course, that is what a brokerage firm is supposed to do.
It is supposed to buy shares on the stock market and charge a broker-
age for their service. They did not buy the shares on the stock ex-
change, but nevertheless charged a brokerage.

The Court: And no relief is asked as to that?

Mr. Fraser: No, my lord, we are asking for a return of the
money with interest, that we paid on the margin account; and as to
the cash account, as I say, our relief there may be nominal, but I am
going to deal with that in my argument when I come to the argument
later.

Mr. Sloan: What about the brokerage you got?

Mr. Fraser: We got no brokerage.

Mr. Sloan: You got ten thousand.

Mr. Fraser: (CC). (Reading paragraph 2 (CC), statement
of claim). And then it goes on, my lord, to allege in what manner
those sales were washed. Then (DD) I would like to read, my lord.
( Reading paragraph 2 (DD). That is simply alleging that they were
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at all times material, in the shares in which we dealt, in a short posi-
tion. Then paragraph (EE) is important when we come to consider
the law. I submit it is an elementary proposition of law that the
broker must not trade against his customer. (Reading paragraph 2
(EE).)

Now, my lord, there is just one further point. In this action your
lordship will see that Isaac William Cannon Solloway and Harvey
Mills, two of the directors of this company, and who were the guid-
ing spirits, are joined, and we are asking for the same relief against
these directors. Paragraph 2 (b). (Reading said paragraph).

Mr. Farris: Do | understand my friend that he is asking for
an accounting and so on against Solloway Mills as individuals, or
damages?

Mr. Fraser: | have recited the facts there.

Mr. Farris:  You said you are asking some remedy, and I would
like to know what it is.

Mr. Fraser: [ am asking for the return of my money.
g ) 3
Mr. Farris: From them as individuals?

Mr. Fraser: From the three defendants. 1 would ask my friend
to produce the books—1 gave him notice to produce, my lord, to pro-
duce the books and the records of the Vancouver office, and the house
account of the Calgary and Toronto offices; the minute book of the
defendant company and the other documents which T specified in my
notice to produce.

Mr. Sloan: My lord, we take the same position on the trial as
we took on the similar proceedings before you on other occasions, that
the company cannot be compelled to produce the documents, on the
ground that they tend to criminate us. Mr. Seaborn, as secretary of
the company, has sworn an affidavit in which he swears to the docu-
ments my learned friend refers to; some of them by the way, we
haven'’t got at all in our possession or control.

The Court: Well, in my ruling, [ did not deal with how the
matter stands at trial.

Mr. Sloan: No. That is the position before your lordship to
determine. Seaborn, secretary of the company, takes the position in
paragraphs 2 and 3 of his affidavit on production, that the documents
would tend to criminate the defendant company, and therefore privi-
lege is claimed. Now, my lord, T do not think it is necessary for me

RECORD
In the
Supreme Court
of British
Columbia.

Proceedings
at Trial.

Plaintiff's Case.
Discussion,
Court and
Counsel.

Dec. 7th, 1931.



RECORD
In the
Supreme Court
of British
Colwmbia.
Proceedings
at Trial.

Plaintiff’s Case.

Discussion,

Court and

Counsel.

Dec. 7th, 1931,
(Cont’d)

34

to do any more than quote the pleadings on the question of whether
or not these documents would tend to criminate. Because one of two
positions must be correct. Either the documents are relevant on the
pleadings, or they are not. 1f they are relevant on the pleadings, why,
of course, they are incriminating. If they are not relevant on the
pleadings, then, of course, we are not concerned with them at all.
So we only need concern ourselves with documents which are relevant
on the pleadings. We are charged with practically every crime in the
calendar which a stock broker can be charged with. We are charged
in paragraph 2 (AA) with bucketting, which is, of course, a criminal
charge; fraudulent conversion of money, and some of the documents
relevant to the issue on the pleadings is bound to tend to criminate. 1
have not got to go very far in that suggestion. Bray, at page 321
says this: (Reading). So there can be no doubt we are given this
protection as enunciated by Bray, unless we are forced by statute to
produce. That principle was enunciated in Webster and Solloway
Mills. the case which your lordship had before you. (1930) 3 W.W.R.
at page 445, and I think the headnote very clearly enunciates the
principle there. It is a judgment of the Court of Appeal, Alberta.
(Reading headnote in judgment).

The Court: Was not my view of the other matter along the
lines that there was no protection there? Was not my view in the
other matter which you refer to, along the lines there was no protec-
tion ordered there, whereas at the trial there was protection?

Mr. Sloan: 1 am going to get to that in a moment, my lord. 1
can only argue so much at a time. Your lordship’s decision in the
Lockett versus Solloway Mills case, (1931) 3 W.W.R. 309. There
my friend applied for inspection of documents prior to the trial, and
the same point was argued before your lordship, and your lordship
made this observation: (readmd) That strengthens the position here.
Now, my lord, the only question which takes away from us our privi-
lege, at the same time putting a cloak around our shoulders, is the
“Evidence Act.”” Now, that Evidence Act either compels us to ans-
wer, or it does not. It does not compel us to answer, and I submit our
position is perfectly sound, we cannot be compelled to furnish the
hooks. Section 5 is the governing section. It says: (Reading), That
is all there is. No witness shall be excused from answering any ques-
tion. Now, my lord, where is the witness here? There is no witness
in the box; there is no witness claiming the protection of this Act;
there is no question being asked, there is none to be answered. Where
is the witness who can be compelled to answer? Now, unless that Act
compels me to produce these books, I cannot be compelled to produce
them, because the law is very clear.

The Court: It seems to me at the trial a party in the position of
defence, then they are protected. At that time and place it did not
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seem to me he had the protection, but at the trial he has a protection.

Mr. Sloan: Yes, he has protection against being prosecuted for
anything he may say, but the protection is given to him in one way and
taken away in another. The Court says to him “You must answer
the question, but I will say to you you will not be prosecuted in ans-
wering.” Now that is what the Act says. Now here my learned
friend, by mere notice to produce—that is all we are arguing now—
there has no subpoena been served, there is no witness in the box. My
learned friend is attempting to force me to produce the books of Sollo-
way Mills & Company, which by their very essence must tend to
criminate. Now, as your lordship has held in the Lockett case, and as
Mr. Justice McDonald held—

The Court: It has been held in regard to interlocutory proceed-
ings where the situation may be such where a person may be left
without protection. But on the trial—

Mr. Sloan: To whom can your lordship give the protection?
There is no witness to give protection to.
Mr. Fraser: Put one in the box.

Mr. Sloan: We are not going to put one in the box. There is
no witness in the box to whom you can give protection, my lord.

The Court: One of those cases to which you referred, and
which I had before me, said that the matter was different at the trial.
It is fundamental, in some of those cases there is a difference.

Mr. Sloan: There is a difference if you have a witness. This
Act does not say anything about the production of documents. The
Ontario Act does. It says we can be compelled to produce documents,
but our Act stops short there, and so does the Canada Act. “No wit-
ness shall be excused from answering any question.” Now Bray says
very clearly that is a presumption. I can give your lordship several
cases on that. I thought it would be unnecessary as far as this point
is concerned. (Reading citations from Bray at page 314, and discus-
sing the Lowten case cited there). Let us assume that somebody, for
reasons best known to themselves, takes these documents and lays a
charge against Solloway Mills. .

The Court: You are protected.

Mr. Sloan:

The Court: The distinction was made right in one of those
cases; how the matter would stand on interrogatory, and how it would
stand at a trial.

I am not protected.
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Mr. Sloan: No, with all respect, your lordship, 1 would not be
protected. I am not protected, with great respect, because I say while
I am protected you cannot prosecute me for anything that I produce
in court, and because unless you get the protection of the Evidence
Act vou are not protected at all, and your lordship has no jurisdiction
to give me protection under the Evidence Act, because I am not a
witness, not a litigant refusing to produce a document, which is an
entirely different thing altogether. 1 know the reference your lord-
ship has is mind. Here is what it says. [n the Webster case, page
447. (Reading Webster vs. Solloway Mills, above cited). There is
what your lordship has in mind. If my learned friend had subpoenaed
an officer of the defendant company, or one of the defendants them-
selves, and you had him before you, vour lordship then has control
over him, and can say to him as a witness, “You bring those in.” But
vou are not in that position, and the Evidence Act does not apply to
bare production. Mr. Justice W. A. Macdonald in the Blumberger
casc ordered the documents in. He ordered them in on the ground
that there was some indefiniteness, there had not been a proper affi-
davit filed claiming protection. That was the only ground on which
they were admitted. 1 asked leave to file an afidavit. That was the
only ground on which they were ordered in. Probably my friend may
give Mr. Justice Murphy's judgment in the Lockett case, but with
respect to your lordship, I want to point out his lordship misconstrued
the situation; his lordship first made a ruling that the documents
should not be admitted, and then he changed his viewpoint later on
and said he would let them in by somebody proving them by extrane-
ous evidence. With great respect to his lordship I propose to read his
judgment. (Reading judgment of Mr. Justice Murphy in Lockett vs.
Sollowway Mills).

I want to point out a distinction. Mr. Farris brings to my atten-
tion that in the Lockett case there were no personal defendants, there
was merely this company. So that if you read his lordship’s reasoning
there, with that view, it would be far more favorable than it would
be at first blush. We have Solloway and Mills personally in this
action. The question of conviction there is another matter, because
Solloway-Mills have not been convicted in British Columbia.

Mr. Fraser: There was a stay of proceedings.

Mr. Sloan: There was a stay of proceedings, there was no con-
viction. And there is no one else here who can be brought physically
mto the witness box. 1 submit on all the principles, that your lordship
has no jurisdiction to force me to bring these documents into court,
hecause there is no protection you could afford, and I am not com-
pelled by statute or rule of court having the force of a statute, or
anything on earth which abrogates my common law protection, which
has been in force for centuries. The learned judge points out very
clearly, (Reading judgment). Just exactly the situation before vour
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lordship. So that his lordship’s reasoning, insofar as it is relevant to ~ RECORD

this case, is certainly not against me, and | think it is entirely in my 7, e
favor when you regard the distinction between the two cases. As I f}'f’l;reg'iihco"”
said to your lordship a moment ago, and as I repeat again, vour lord- Comumbia.

ship not having the power to afford me anv protection—

Proceedings
] at Trial.
The Court: Just a moment. You see in the Lockett matter, that Plainifre ¢
. . amuir s L ase,
was before me as an interlocutory matter, a person or a party might

be in a position where no protection was given, but at the trial the ?iSClissiog-
ourt an

protection is given. Counsel.
‘ Dec. 7th, !‘)31.
10 Mr. Sloan: Will vour lordship tell me what case vour lordship (Cant'd)

1s referring to.
The Court: | would say the Evidence Act.

Mr. Sloan: Well, show me the Evidence Act, show mie where
the Evidence Act gives me protection.

The Court: | have considered whilst you were going over those
cases; it would seem to me those cases would make a distinction he-
tween a matter as it stood on those interlocutory proceedings, and at
the trial.

Mr. Sloan: Yes, because vou could get the defendant there he-
20 fore the court. Once you can get an ofhcer before the court, you can
compel him to produce. Where is the witness you can give the pro-
tection to? The Dominion Act is the same as this, except it uses the
word “Person” instead of witness." But you have no person before
vou in the witness box; vou have no witness before vou in the witness
hox. The Dominion Act does not extend the other, it only has the
word ‘person’ instead of ‘witness.” The Ontario Act goes that far,
because they realized the difficulty of the hiatus in our own Act and
the Dominion Act. The Ontario Act does compel the production of
documents but our Act does not, neither does the Canada Evidence
30 Act. If your lordship can put vour finger on any section of the Evi-
dence Act to show under that, that you can, sitting here, grant pro-
tection against the production of any incriminating documents, then
I am quite willing to bow to your lordship’s ruling. But where is
that section? The Evidence Act is very clear, that you must have a
witness before yvou before that protection can be accorded to the wit-
ness in his answer. Now I stand here and I say that I am entitled to
that protection by common law, unless it has been abrogated by statute,
and I cannot be compelled to produce, because no protection can be
afforded me. T can get vour lordship that L.owten case, which is a very

40 old case.

The Court: [If you please, Mr. Sloan, according to the Domin-
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ion Act which has the word 'person’ instead of ‘witness’, and then you
go on to the expression '‘shall be excused from answering any ques-
tions,” you submit that does not apply to the production of documents.
But the authorities along that line in Bray there; with regard to the
production of a document, Bray says “There would seem to be ample
authority for the general proposition that the privilege obtained
equally in regard to the production of documents as to answers on in-
terrogatories.”” So, if I may be permitted to say so, I do not follow
you when you say that any protection I afford is only in the case of
questions being answered, because Bray says it applies also in regard
to the production of documents.

Mr. Sloan: I see your lordship’s difficulty now. With great re-
spect, your lordship is not quite clear on the fundamental principle
here. If you will remember here Bray is using the privilege there in
a certain sense as privilege or protection. He says documents are
privileged from production as well as answers on interrogatory. That
is, they are privileged from that ruling by which no man can be com-
pelled to incriminate himself. Now, unless that privilege has been
abrogated by statute, that privilege is still in existence. If you will
read Bray, he talks about privilege from production of documents.
He does not speak of protection, he speaks of privilege. The Evidence
Act does not give me anything. It takes a right away from me. The
Evidence Act is not an Act extending my rights, it is an Act limiting
my rights; it is an Act abrogating a common law privilege. It takes
away that very privilege which Bray says is mine. That is my whole
argument.

The Court: On what principle does Bray carry over the privilege
from answering, to production?

Mr. Sloan: Let us assume the Evidence Act is not in existence
at all for the moment. Then, under the common law I am absolutely
protected from answering any questions orally in the box, or making
discovery on interrogatory, or producing documents which tend to
criminate me. Now I have that privilege. The courts accord me that
privilege by virtue of common law. I cannot be compelled if I stand
in the box; if there were no Evidence Act in existence, if I stand in
the box and I am asked incriminating questions, I can refuse to ans-
wer, and I cannot be compelled to answer. Nor can I be compelled to
produce incriminating documents. Nor could I be compelled to answer
an incriminating interrogatory. Now the Evidence Act comes along.
The Evidence Act does not apply to my answers on interrogatory. His
Lordship, Mr. Justice W. A. Macdonald, decided that in the Blum-
berger case. He said a man who is being interrogated is not a witness
under the Evidence Act. Therefore my argument to your lordship is
this, neither does the Evidence Act refer to the production of docu-
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ments. The only one of those three to which the Evidence Act has any
relation is the witness in the witness box.

The Court: 1 do not quite follow vou, that where Bray carries
forward the privilege from answering to production, and then when
you come into section 5 of the Dominion Evidence Act you submit
that that cannot be carried forward from answering to production.

Mr. Sloan: My lord, the Act has nothing to do with it. DBray
is building his reference there on the old common law principle, where
they were not compelled to produce in court an incriminating docu-
ment.

The Court: It is not by virtue of a Provincial act that a person
gets protection, because it must be given to him as against criminal
proceedings by virtue of the Dominion Act, and the phraseology is
such that you might say it is by virtue of the two Acts combined, but
not by virtue of a single Act. And then you find that any party shall
be excused from answering any questions; it does not say, a witness:
and your submission is you cannot carry over the principle into pro-
duction, it must be confined to answers.

Mr. Sloan: No, that is not my position here at all, my lord.
My position is that there is the old common law principle enunciated
in Webster and Solloway Mills; one cannot be compelled to incrimi-
nate himself ; that for centuries has been firmly established as a prin-
ciple of our common law. What your lordship is doing with great
respect, and it is no doubt my fault for not clearly expressing myself
-—your lordship is confusing the distinction between privilege and pro-
tection. Now the Evidence Act takes away the privilege but it confers
a protection. It takes away my common law privilege to refuse to
answer when I am a witness, and it confers on me with its left hand,
a protection against my answer. That principle is always there ex-
cept insofar as it has been abrogated by specific and apt enactment.
In the Lowten case—Ilet us assume they did have the Evidence Act in
the days of the Lowten case in England. The executor was asked to
produce a document in court. He said “No, T won't, because it would
tend to incriminate me.” The Lord chancellor held this, that even
then it had been established for centuries—this was in 1818—that
you cannot compel a man to bring into court an incriminating docu-
ment. Let us assume this Evidence Act had been there in those days,
hefore the court. Counsel would have said “This Evidence Act applies
here, and therefore this common law protection or privilege in refus-
ing to criminate himself, has been taken away.” Now, if that Act said
that in so many express words, it would be right. But that Act only
refers to a witness who is in the witness box, and therefore those apt,
express words, do not exist at all. (Quoting judgment in Lowten
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case). That Act does not take away from that man something which
the common law has shrouded him with for centuries. The common
law has given him that protection. It gives him the privilege, the pro-
tection of refusing to produce documents or answer incriminating in-
terrogatories, or giving incriminating evidence. Now, you must give
him in return for that, something showing that he cannot or will not
be prosecuted. Get away from those words ‘protection’ and ‘privilege’
altogether. He says, I have a privilege under the common law, of re-
fusing to answer. The Court says, that privilege is taken away from
you by the Evidence Act, because you are a witness; but we do not
strip you bare altogether, but we say that having taken that privilege
away from you and forcing you to answer, we will not use those ans-
wers against you. But there is not a jot or tittle of that takes away
your privilege of refusing to produce documents. It would be a start-
ling thing, my lord, if the thing which has been so fought for through-
out the centuries by witnesses and people, counsel and judges and
everyone else,—and that protection has been accorded them by the
common law, by precedent, it has grown up through the centuries and
become an inviolate and inviolable rule—how could that privilege be
taken away except by the most express enactment? No common law
right can be taken away except in express and apt words. The words
must be specific, and if they are ambiguous they are read in favor of
the common law rights, not against. And I say there is nothing in that
Act which takes away from me my privilege which existed from time
immemorial, because I am not a witness and T am not seeking protec-
tion in questioning. I cannot stress your lordship any more on that.

The Court: You might let me see the Dominion Act.

Mr. Farris: May I ask, my lord,—I am rather at a loss to fol-

low this argument of my friend. I don’t know what question is being

asked which comes under the Act. Surely there must be some ques-
tion asked of some person?

Mr. Fraser: My lord, the whole point at issue is, I submit, with
respect, whether my friend is protected by the Evidence Act. Aside
from all the questions of fact which T am going to draw your lord-
ship’s attention to, it does not matter anyway, when he cannot claim
any protection. If, as a matter of judicial discretion your lordship
would not give it. My first point is, my lord, I want to draw to your
lordship’s attention that the defendants, Solloway-Mills, the individ-
uals, have filed an affidavit showing they have the documents, and
the only documents I am asking production of are the documents of
the defendant company, so we are within the four walls of the Lockett
case. Now your lordship stated a moment ago that the Evidence Act
extended by fair implication to the question of the production of docu-
ments, according to the reference in Bray. And there is the further
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reference in ‘Taylor on Evidence’, Volume 2, 11th edition, at page
1006. The pages are numbered at the bottom. Now there was an
English Act which is almost word for word identical with our Canada
Evidence Act. T will read the Act. (Reading).

Mr. Farris: That says 'the witness’ does not.

Mr. Fraser: It is dealing with the question of the production of
documents.

Mr. Sloan: By a witness.

Mr. Fraser: It does not say a witness, at all.

Mr. Farris: It refers to the witness there.

Mr. Fraser: Certainly it refers to a witness.

Mr. Farris:  Well, vou said it did not.

Mr. Fraser: My friend says this refers to a witness. Certainly

it includes a witness. Then again, my lord, in the Attorney-General
vs. Kelly, 10 W.W.R. (1916) at page 131. I am reading from the
Jjudgment at the bottom of page 139. (Reading), Now with your
lordship’s permission, I would like to refer you to a passage from Mr.
Justice Murphy—just before I do, my lord, there are two further
references which I would draw your attention to. In Taylor, the same
edition, at page 1001 and 1002, (reading).

Now, we have this company, my lord, they have already heen
convicted, and Mr. Justice Murphy in this court has held that he ap-
prehends there is no danger, and in his judicial discretion he refuses
to give them protection. (Reading judgment of Murphy J.) Now it
is the same allegation in this case as it was in that, of bucketing, and
it is a matter of judicial discretion. Then, my lord, he goes on to talk
of the Evidence Act. (Reading judgment).

Mr. Sloan: So far as the Attorney-General and Kelly case is
concerned, it does not advance the matter one way or another. If
your lordship is going to consider the Attornev-General and Kellv
case, | am going to take time to discuss it. '

The Court: I have followed your argument Mr. Sloan, that the
privilege might be carried forward from answers to interrogatories;
within the Act it could not be carried forward. There is a suggestion
in the Kelly case that the spirit of the Act would carry it forward.

Mr. Sloan; It is not the Act which gives me protection. It is
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the common law. I have argued this thing as if this Act was not in
existence at all. The Act dnes not help me, it hinders me. The com-
mon law is my shield and buckler. The Evidence Act is not a help, it
is a hindrance. I am claiming protection under the common law.

The Court: It means that these two Acts, the Provincial and
Dominion Act, would not afford you protection with respect to the
production of documents. That is what your submission is?

Mr. Sloan; Exactly. It is the common law that gives me pro-
tection, not the Act. The Act takes that protection away from me.
That is my submission. My protection is under the common law; that
Act has nothing to do with my protection; I am seeking common law
protection, not a statutory protection. Your lordship and I are mis-
understanding each other. I am not seeking statutory protection at
all, I am relying on the common law protection which has come down
to me through the centuries, which is just as inherent in British jus-
tice as the fact that a prisoner is entitled to the benefit of the doubt,
and which is just as inherent as that a man is innocent until he is
found guilty. That is not statutory, it is common law. That statute
is not an extending statute at all. It takes something away from me.
It takes away my common law rights. Let us deal with that Attorney-
General and Kelly case. (Reading judgment).

The Court: Your submission goes this far, does it not, that if a
party were called as a witness and asked to produce a document, that
the Court could not give him protection under section 5?

Mr. Sloan: [ do not say anything of the kind. I say‘if the wit-
ness goes into the box. I am not prepared to accede to that because I
think that would be straining the thing too far.

The Court: Assuming that there is nothing for him to he asked
about—

Mr. Sloan: He has got to be asked something, my lord.

The Court: Where the documents are being asked for, that they

might be produced, your submission before me has been that protec-
tion, using that as meaning protection given under section 5, is not
applicable to the production of documents.

Mr. Sloan: No, I don’t argue that at all. In the case of Webster

and Solloway Mills—

The Court: Well, that is what you are objecting to. In the
Webhster case where it savs the spirit is strictly applicable to the pro-
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duction of documents. That is what [ am asking, where Bray carries
over from answers to the production of documents. This would carry
over the protection given by section 5, from answering questions, to
the production of documents. Now T understand you to say no.

Mr. Sloan: No, | do not go as far as that. [ do not have to go
as far as that. I am going to concede for the purpose of this argu-
ment that if your lordship had a witness in this hox, an officer of
Solloway Mills Limited, you would say “Produce the documents and
I will give protection and give your company protection.” I would
concede that, but I will not concede that your lordship could compel
me to produce documents in the case, and compel me to answer ques-
tions, because you have no witness there. Solloway and Mills are not
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in that box, and [ certainly will not concede that, because I think it .

would be betraying the principle that has been coming down to me
through the centuries. I will concede that if you had a witness in the
box you could compel him to produce the documents. There are two
protections: There is the statutory protection and there is the com-
mon law protection. I am relying upon the common law protection
and you cannot take away that unless you give me the statutory pro-
tection, and vou cannot give the statutory protection because I am not
a witness.

The Court: You use the word protection in both cases. In one
it 1s really protection, which is really privilege against the production
of documents.

Mr. Sloan: Noj; it is the privilege against the production of
documents, which may tend to criminate. If it was not in any Act, I
would have the old common law protection, applicable as I said be-
fore, in three distinct branches.

The Court: Protection against the production of documents
which might be criminating. or protection as in section 5, against
criminal proceedings?

Mr. Sloan: There are three things on which I can claim my
protection. [ could claim my protection in the witness box against
answering incriminating questions under the common law. Your
lordship does not dispute that for a moment. A witness in the box
under the common law can refuse to answer a question; a witness in
the box can refuse to produce a document; that is under the Lowten
case and under Taylor there. A person being examined under inter-
rogatories can take that protection. Now, the Act is passed, and the
only one of those three classes to which it has any reference is the
witness in the box. It does not compel a man to answer questions
under interrogatory: it does not take away his common law privilege
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of refusing to answer, because he is not a witness when he is being
examined on interrogatory, consequently the Act has no reference to
him at all. You can compel a witness to answer when he is in the box.
Then we come to the third class. The Act does not extend to the third
branch, which is the production of documents, any more than it ex-
tends to the answering of interrogatories. That Act is only designed
to meet one of those three instances. The witness in the box, on inter-
rogatory, and the production of documents. It has torn away the
cloak from the witness and abrogated his protection; it has gone the
length of taking away his common law privilege but it has gone the
length of taking away his privilege of refusing to answer interroga-
tories, and I am submitting to your lordship that it has not gone the
length of taking away the right to refuse to produce documents, be-
cause it does not use that language at all. It does not even mention
documents, any more than it mentions interrogatories. (Reading
judgment Webster ws. Solloway Mills) (Paragraph 1464 of Tavior
on Evidence).

The Court: Production of certain documents has been asked
for from the defendant by the plaintiff. The documents asked for are
the documents of the defendant company. As I look on the matter,
and the history of what might be called privilege and protection, it
might be said that in the early history of the matter a person was al-
lowed to claim privilege, or what has sometimes been called protec-
tion, against the production of documents that might tend to incrimi-
nate him; protection against answering questions which might tend to
incriminate him. And then the question arose as to whether such
privilege or protection as called, would be applicable to the production
of documents, and the principle was carried over undoubtedly,
as would appear from Bray on Testimony, page 314, that it
obtained equally in regard to the production of documents as
to answers to interrogatories or questions. Following the matter
through, we have the expression used that the spirit of the statutes
afforded protection, the word ‘protection’ being used somewhat differ-
ent there, being a protection against criminal proceedings that might
arise through incriminating evidence being given by answers. A
question may arise then in the same way, as to whether the protection
afforded there goes so far as to extend to the production of documents
as well as to answers to questions. My view would be that in the same
way as the privilege is carried over to the production of documents as
well as to the answering of questions, that the protection afforded
under the Provincial and Dominion Acts being read together, would
require also the production of documents. Now, in this matter before
me I would be of the same view as my brother Murphy, to this extent:
that the documents being asked for, of a company as my brother
Murphy says in his judgment in the Lockett case to which reference
has been made—TI would say that I cannot believe the law is so power-
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less that because the defendant is a corporation and it cannot be
brought into the witness box physicallv. that it is in any better position
than a defendant who is a person who could be served, and 1 would
order the production of the documents, and grant protection.

Mr. Sloan: My lord, there is one feature arises out of that. In
the notice to produce, my friend has asked me for documents which
it is impossible to produce. | want to put myself on record here now.
My friend is asking us to produce the Toronto trading ledgers, cer-
tificates of incorporation of the company, and the Vancouver trading
ledgers, and Mr. Seaborn in his affidavit to which I previously refer-
red, says—(Reading affidavit). T wired down to these people to send
out the Toronto ledger referred to, that is one which was not filed, and

they wired back as follows: (Reading telegram which is marked Ex-
hibit 1).

(TELEGRAM READ, MARKED EXHIBIT NO. 1)

Mr. Fraser: | am objecting to the telegram, my lord. It is not
evidence. I have got the evidence showing that the Toronto trading
ledger for a certain period, three Calgarv trading ledgers, and the
minute book, are in their possession.

Mr. Sloan: They don't say anvthing about a minute book.
Mpr. Fraser: They say they are in their possession. 1 say they

admit that they have got the Vancouver trading ledger and thev don't
know where it is, but they produce a Toronto tradmcr ledger for a
certain period, and three Calgary trading ledgers—

The Court: | think it is now time to adjourn until 2:30.

(COURT ADJOURNED AT 1:10 P.M. UNTIL 1:30 P.M.)

(PROCEEDING RESUMED AT 2:30 P.M.
ADJOURNMENT)

PURSUANT TO

Mr. Farris: My lord, I find myself somewhat at a loss in view
of your lordship’s ruling, to just know what steps to take to protect
our clients under the Evidence Act. Paragraph 5, which your lord-
ship has before vou, provides that we shall not be compelled to answer
any questions provided with respect to any questions the witness ob-
jects to answer upon the ground that the answer might tend to crimi-
nate him—now that is the only protection we can get. [ mean there
has to be a definite objection to answer that particular question. Now
in view of your lordship’s ruling I find myself absolutely at a loss to
know, to object to any question when there is no question put to any
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witness. Therefore how would I ask the Court’s protection. Perhaps
vour lordship will assist me in it, but I cannot see any possible way
of doing it.

The Court: In my view the principle was applicable to the pro-
duction of documents, and therefore section 5 becomes operative.

Mr. Farris: Assuming that, my lord, but that having been the
case I can only ask for the protection of the Court in regard to ques-
tions asked, to specific questions asked, in the second part of that sec-
tion. That is the only way I can get protection.

The Court: 1 have given you direction with regard to the pro-
duction of documents.

Mr. Farris: But my lord, 1 submit with all respect, that 1 must
ask for protection on a particular question asked. Now, how can I
ask the protection of this Court without any question being asked? I
frankly cannot see how I can do it.

The Court: 1 have made my ruling.

Mr. Farris: | am not questioning your lordship’s ruling, but
I am asking your lordship to assist me in getting that protection. I
submit now, my friend must ask some questions of some person, even
with your lordship’s ruling, so that T can object, and then get your
lordship’s protection.

The Court:
nents.

Well, I have ordered the production of the docu-

Mr. Fraser: I am asking my friend to produce those books here,
my lord, and there are certain books which apparently are not here.
although they are disclosed in their affidavit of documents. Under the
decision of the case of Dwver ws. Collins, reported in 21 L. J. Ex-
chequer 225. T am reading from the English and Empire Digest my
lord. (Reading) *“The object of a notice to produce a document is
merely to give the opposite party sufficient opportunity to peruse it
. .” T am asking my learned friend if he has the Vancouver house
account in his possession or in court.

Mr. Farris: We have not such an account.

Mr. Fraser: [ ask my friend if he has any documents in court
in connection with the Vancouver office prior to the month of Novem-
ber, 19287

Mr. Sloan: We have all the documents brought up here my
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learned friend requested us to bring, except the Vancouver house
account.

Mr. Fraser: Well, I want it on the record. I have seen these
books and I have good reason to believe there are no documents of
the Vancouver office prior to the month of November, 1928.

Mr. Sloan: No documents other than the clients’ ledger sheets.
Mr. Fraser: I ask my friend if he has in his possession, or has

produced, the confirmations covering Grandview and George Copper
at times material to this action.

Mr. Farris: With the exception of the three months referred
to in my letter they are here, T believe.

Mr. Fraser: And that is—

Mr. Farris: January, February and 1 think March, 1929.

Mr. Fraser: My learned friend could find out. 1 would like it
to go on the record.

Mr. Farris: We have not buy and sell confirmations for
George Copper and Grandview for the months of January, February,
March and April of 1929, and T do not know where they are.

Mr. Fraser: Now I understand that certain house accounts are
missing from the 9th to the 29th of March, 1929.

Mr. Farris: 1 do not know of any being missing.
The Court: 1 did not hear you. What was your answer?

Mr. Farris: 1 do not know of them being missing.

Mr. Fraser: Well, I ask my friend to kindly ascertain. The file
is here.
Mr. Sloan: | am instructed that they are here. The file of stuff

is ten feet high. We have produced everything we were told.

Mr. Fraser: 1 can deal with that later.
Mr. Sloan: I think the proper position to take is, we have
obeyed your lordship’s order by bringing these in here, surely.

The Court:

The answer apparently is that they are here, Mr.
Fraser.
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Mr. Sloan: 1 am instructed that Mr. Murphy, my friend’s
partner, went into the office where these documents were kept, in
Vancouver, and told the clerk in charge here the documents he wanted,
enumerated them, and they were segregated and brought here, and
they are here.

Mr. Fraser: We will easily ascertain. 1 am instructed that the
House confirmations for that period are not here. 1 will ask my friend
to produce the three Calgary trading ledgers.

Mr. Farris: They are not here.
Mr. Fraser: They are not here?
Mr. Farris: No.

Mr. Fraser: And the Toronto house ledger, which is in their
possession according to the affidavit of Mr. Seaborn.

Mr. Farris: It is not here.

Mr. Fraser: Well, my lord, as to that 1 am going to draw the
following facts to your lordship’s attention. That Toronto trading
ledger—

Mr. Farris: [ might say that those are in court in Toronto at
the present time, under subpoena. We wired Toronto on receipt of
notice and we were advised that they were all under subpoena, either
on file in the court in Toronto or under subpoena in the Toronto
court, and therefore they are bevond our control in bringing them
here.

Mr. Fraser: My lord, I want to draw these facts to your lord-
ship’s attention. On the 1st of October of this year your lordship
made an order—

The Court: Well, but now if you please Mr. Fraser—if 1 un-
derstand Mr. Farris correctly he says that certain documents are at
present in court in Toronto or are under subpoena to bring them there,
and are beyond the control of the company. That is what Mr. Farris
meant?

Mr. Farris: That is what [ said as counsel in this action.

The Court: Now will you deal with what the rules would say
to that, assuming that to be so, unless you contradict.

Mr. Fraser: \Well, my lord, my friend has produced a wire, and
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the genuineness of the wire I am not disputing. It is a reply to Mr.
Farris.

The Court: What position according to your submission, would
the matter be in if those documents are in court in Toronto?

Mr. Fraser: If they are, my lord?

The Court: They could not be in both places at one time, so
what would your submission be?

Mr. Fraser: If those documents were properly in court, im-
pounded in court and subpoened, I do not think your lordship could
do much in the way of giving an order against this company, but I
am to submit to your lordship that as far as this court is concerned,
the defendant company has these documents in its possession. I am
not casting any reflection on my friend, but I am on his clients. At
the last moment to produce a wire—and I want your lordship to
ignore the wire and to treat these documents as in their possession
and to make an order accordingly.

The Court: Well, but if you please, I am instructed by counsel
that they are in receipt of a wire reading as has been read. Now that
might not prove the contents of the wire, but if you were challenging
the truth of it and asking me for any order on the assumption that it
was not true, it would seem, subject to what you have to say, that I
should have some evidence before me as to how the matter stands.
If you are not accepting the statement of counsel, there should be
some evidence. For example, if it is brought to my attention that I
have reason to believe that these documents were in court in Toronto,
you could hardly submit that I could make some order.

Mr. Fraser: I am charging against these defendants, bad faith.

The Court: Well, you put your submission, Mr. Fraser,

Mr. Fraser: 1 have the evidence, my lord, the records of this
court.

Mr. Farris: Now, my lord, I would refer your lordship to the
affidavit of Seaborn. ’

Mr. Fraser: 1 am coming to that.

The Court: You wish to lead evidence to show where these
documents are?

Mr. Fraser: Yes, and to show that this is just an attempt to
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evade the issue at the last minute by the production of the wire. I
want to show your lordship the trouble I have had with that Toronto
house account. On the 1st of October, 1931, your lordship made an
order that the defendant company make an affidavit of documents.
That is the first step, my lord.

The Court: The date of that?

Mr. Fraser: The 1st of October. On the 15th of October Mr.
James F. Macdonald made an affidavit of documents, and 1, my lord,
is documents which they don’t object to produce; documents in their
possession which they object to produce, all documents in its posses-
sion relevant to the pleadings in this action. Now, my lord, I could
not accept that affidavit and I applied to your lordship on the 19th of
October and your lordship made an order that they make a further
and better affidavit, specifying all the documents in its possession or
power, which were relevant, which they objected to produce. On the
31st of October Mr. Macdonald made a further affidavit of the docu-
ments which they do not object to produce; certain correspondence
between the trustee in bankruptcy and themselves. And documents
which were relevant but which they objected to produce on the ground
that they would tend to incriminate, were some buy and sell slips,
copies confirmations, clearing house sheets, ledger sheets and stock
register. I want to pause here, my lord, to say that there is no mention
of house account. My friend will on this trial contend “Oh, we may
have been short in Vancouver, but we had these stocks in Calgary and
Toronto; we were short in Vancouver, but we were long in Calgary
and Toronto.” And I want to find out where those house accounts
are which would show the position in Calgary and Toronto. Now, |
have specific information that there were certain documents in their
possession, and I applied to Mr. Justice D. A. McDonald under the
rules and said I suppose they had the house accounts in their posses-
ston, and I specified the Vancouver house account, Calgary house ac-
count, the Toronto house account, the minute book and certain further
material correspondence. Now this is the important feature: there
were these three house accounts, certain correspondence which was
put in in the criminal trial in Alberta and one letter which was put in

in the criminal trial in Toronto, and the minute book of the defendant
company—

Mr. Farris:  With all due respect 1 do not see where this argu-
ment is leading to. My learned friend has already cited an authority,
a decision explaining the position, namely that all the notice to pro-
duce gives, was an opportunity of producing these documents here,
and if we don’t produce them, the only rights it gives them is the right
to give secondary evidence concerning the same. Now when each
document comes in, if we have not it here, then we can argue on his
right to give secondary evidence at that time.
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The Court: 1 will hear Mr. Fraser.

Mr. Fraser: On the 6th of November, my lord, Mr. Justice D.
A. McDonald made an order that they specify whether those docu-
ments were in their possession or power—the ones I have recited—the
Toronto, Calgary and Vancouver house accounts, the minute book
and the corrrespondence. He gave them eleven days, my lord, to do
s0, that is from the 6th of November.

The Court: Simply to say whether they were in their posses-
sion?

Mr. Fraser: Yes;and if they were not, what had happened to
them. That is under the rules. They must state whether they are in
their possession, and if not, where are they, or when they will have
them. He gave them eleven days, and they did not get that afhdavit
out here in eleven days, and I made a motion to strike out their de-
fence, and my learned friend, on the application to strike out the
defence, produced a wire and read it to his lordship Mr. Justice Mc-
Donald reading as follows:

“Re Frontier, Toronto ledger exhibits filed in action Rochester
versus Solloway Mills, at Toronto.” That is only part of it, your
lordship will see, from the subsequent affidavit. Part of it was filed
in that action.

“Except for period May first to October twelfth nineteen twenty-
nine, in our possession.

Now that is a wire stating that they had part of it in their pos-
session.

The Court: Read that again.

Mr. Fraser: *“Re Frontier, Toronto ledger exhibits filed in ac-
tion Rochester versus Solloway Mills, at Toronto. Except for period
May first to October twelfth nineteen twenty-nine, in our pposses
sion.”

Mr. Sloan: What is the date of the telegram?

Mr. Fraser: [t is the 26th of November, (Reading)

“Three Calgary ledgers our possession. Vancouver ledgers seized
by Crown July thirty-first and not returned. Minute book both com-
panies in our possession. Certificate of incorporation lost.”

That 1s the one I asked for, my lord.
*Correspondence”
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This is the correspondence 1 was referring to in the Calgary and
Toronto trial.

*‘Re your letter, correspondence seized by Crown in Toronto and
not returned.”

Now on the faith of that, and in the belief that they would come
out, I did not press my application to strike out their defence. But,
my lord, I wrote Mr. Farris on the 26th of November, as follows:
(Reading)

T have a copy of a wire you received yesterday.

’”

The Court: Oh, well, if you please, Mr. Fraser—
Mr. Fraser: (Reading) I made a copy of the wire you re-
ceived today. ”

Mr. Sloan: So far as my learned friend is referring to myself,
I appeared on that motion and there was certainly no understanding
of any copies of any correspondence being produced on this trial.

Mr. Fraser: (Reading) "As to the Vancouver ledger account
and correspondence mentioned in the previous wire. . . 1

am getting in touch with the Attorney-General of Ontario through my
agents in Toronto, and will advise you further.”

Now, my lord, a few days ago—it might possibly be a week, or a
few days—this affidavit came along from Mr. Seaborn, and for the
first time we have an affidavit from them as to the documents in their
possession, specified, and I only need trouble your lordship as to the
house account, Toronto trading ledger from May 1st, 1929 to Oc-
tober 12th, 1929, which is material to this action, three trading ledgers
Calgary office, and minute book.

The Court: 1 don’t follow you there.

Mr. Fraser: Number six was the Toronto trading ledger from
May 1st, 1929, to October 12th, 1929 three is trading ledger Calgary,
and the minute book. That affidavit was sworn on the 26th of Novem-
ber. They said that those were in their possession and power. They
claimed privilege with regard to them, but they said, “we have them.”
As I say, I have had that affidavit in my possession for three or four
days.

The Court: So according to that affidavit those documents you
have just mentioned were in their possession but privilege claimed?

Mr. Fraser: Yes, on the 26th of November. Now, my lorc_l, I
have an affidavit from Edward Morgan which arrived this morning,
saving that—
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Mr. Farris: 1 object to any affidavit.

The Court: Yes, please. I wish to follow you Mr. Fraser, as
to what, if I am to go into the question anyway, just the documents—
how you can get before me an affidavit, or even wires, as to where
they are.

Mr. Fraser: I will accept that ruling, my lord. Then my learned
friend cannot introduce that wire.

The Court: As I said before, he has referred to the fact that he
has a wire, but as I pointed out that does not prove that the statements
contained in the wire are so.

Mr. Fraser: No, I see that, my lord. All | want to do is to show
vou the bad faith of this company.

Mr. Farris: [ object to that statement.
to make such a statement.

My friend has no right

The Court: In the meantime it i1s not necessary to go over that.
May I ask what your submission is as to how I am to determine, if |
must determine, where these are? It would seem to me there would
have to be evidence called before me. I could not just take letters and
wires and come to a conclusion, and base some order upon it. 1 would
have to have some evidence, as you would agree, would you not? For
example, 1f [ was satified that there were certain documents in the
Toronto court, then it would seem that some adjournment could take
place until those documents would be available. But unless you had
some authority to sav how 1 could order that the documents in court
in Toronto should be produced in court in Vancouver—

Mr. Fraser: | entirely agree with your lordship, with this quali-
fication: if your lordship is satisfied that the documents are not in
their possession, by having been bona fide handed out under subpoena
—but I ask your lordship to bear in mind that on November 26th
there is not one suggestion of those documents being under subpoena.
The documents are not here, and at the last moment, on the eve of
the trial, these vital documents—my learned friend walks in with a
wire and he says “Oh, they have been subpoened according to our wire
from our agents at Toronto.”

The Court: Well, what is your application?

Mr. Fraser: Well, I want your lordship to assist me in the fair

trial of this action.

The Court: Well, I hardly like the way you put that.
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RECORD Mr. Fraser: Well, your lordship, I mean this—
In the . .
g}‘l’gﬁzgi hC"”' f The Court: 1 have ordered the production of certain documents
Columbia. by the defendant. Is it your suggestion now—there is the statement
Proceedings O the part of the defendant that certain documents are not in their
at Trial. possession, but in the court in Toronto. If you were to lead evidence

T to prove that that is not so, I would hear the evidence. I would think
Plaintiff’s Case. . . . . . . .
— that is my duty. But if there is no evidence forthcoming—it might be

IC)(‘)S{IC;;S;‘:; said that there is no evidence before me that they are in Toronto, but
Counsel. as to where they are, I would have to have some evidence from one or

Dec(. é;l:;t}ggd- both of you. That is, I cannot accept, unless counsel agree to accept 10
it themselves, wires and letters; I cannot accept them as evidence; as
proof of the contents of the wires.

Mr. Fraser: 1 am in this position; I see your lordship’s dilemma
and I want your lordship to appreciate my position. Until this morn-
ing on the opening of the trial these documents are in their possession
according to their own affidavit. They say “we have the Toronto
house account, Calgary house account and the minute book; we have
got the Calgary ledgers intact; we have the Toronto ledger from May
to November, 1929, and we have the minute book.” Your lordship
has ordered them to produce them; they came along with a wire at the
eleventh hour and say ‘‘we are very sorry. Our agents in Toronto
advise us that four of those documents apparently are now missing.”
I cannot say any more, my lord.

The Court: With regard to missing documents?
Mr. Fraser: They say one I have is under subpoena.
Mr. Sloan: Both of them.

Mr. Fraser: There is nothing about the Calgary ledger accounts,
my lord. They admit that they are in their possession, and they are
not here; they say under subpoena to produce Toronto trading ledger
May to October 1929—that was the one that was in their possession.
They now, at the last moment, say it is under subpoena, and they now
say that the Dominion minute book is in the case of Rochester.

The Court: The wire has been read into the minutes.
Mr. Fraser: No, not this wire.

The Court: Well then, you are bringing the contents of the wire
before me.

Mr. Fraser: I say it is not evidence at all, but if your lordship
is listening to counsel’s statements, I must refer to it.
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The Court: As ] said, I am accepting the statement of counsel
unless you contradict it, that he is in receipt of a certain wire reading
as follows, which I thought had been read into the notes, but T am not
accepting that as proof of what is said in the wire.

Mr. Fraser: The wire says that the minute book and the Toronto
ledgers in question for this period, that on November 26th was in
their possession; that those two documents were in their possession
on November 26th. They now say that they are filed as exhibits, but
the Calgary ledgers, my lord—

The Court: \What about the Calgary ledgers?

Mr. Fraser: —are still in their possession; and there is no sug-
gestion that they are in any court or cannot be here.

The Court: Well, then, if you please, Mr. Farris, my order will
cover the production of the Calgary ledgers.

Mr. Farris: 1 will ask your lordship not to make any ruling until
I am heard. T am entitled to be heard in this matter. It is rather an
important matter.

The Court: DBut that is common ground, is it, that the Calgary
ledger 1s still in your possession?

Mr. Farris: No. The only information | have is this wire,
which I will read to your lordship. (Reading wire) Now all of those
documents are in Toronto.

The Court: In your possession?

Mr. FFarris:  In possession of us or in the court.

The Court: If thev were in your possession—

Mr. Fraser: They say they are in their possession. That is the
affidavit of Mr. Seaborn.

The Court:  Well, I know that. 1 want first, if you please, what
documents are in the possession of the defendant as common ground.
I's it common ground between counsel? That is what [ want to know
first of all.

Mr. Farris:  As far as | know the Calgary ledgers are in Toronto
or on their way out here, I don’t know which. They may be in subpoena
under the Rochester action—I don’t know. The only intimation I
have had in that regard is the wire T have read vour lordship.
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The Court: Now what documents is it suggested are in court
in Toronto?

Mr. Farris: It is suggested that all of the Toronto documents
are in court in Toronto.

Mr. Fraser: No, my lord, are under subpoena.

Mr. Farris: Either in court or under subpoena. The Seaborn
affidavit, which you have read already, states that several of the docu-
ments are in court there. (Reading affidavit). But my learned friend,
it seems to me, is starting out with his usual tactics in these cases, and
endeavoring to throw a little mud to start with—

The Court: No—but if you please, assuming that certain docu-
ments are in your possession and that certain other documents are in
court in Toronto, and certain other documents are under subpoena,
what are the rights of the parties?

Mr. Farris: My friend opened up discussing his rights, and he
referred to the case of Dwyer vs. Collins. At any rate the decision in
that case was that—he started out to ask us if we had certain docu-
ments in our possession or in court. We replied that we had not. It
then gave him the privilege of giving secondary evidence. Now, my
lord, whether or not we have been guilty of negligence, or for what-
ever reason the documents have been destroyed, the notice to produce
is for the purpose of giving us opportunity of bringing into Court the
original documents, and now if we don’t bring those original docu-
ments into court, by so failing to do my friend is just put in the
position of being able to give secondary evidence to prove the contents

by copies. Now my {friend, in this case is endeavoring to throw mud

as per usual. My friend has known that there were certain documents
in Toronto, certain documents that we wanted to get evidence upon.

‘My friend knows the rules of court, knows that he had a right to go

to Toronto and take commission evidence, find out what was in those
documents.

The Court: 1 would ask you to distinguish in your argument the
documents in your possession and documents in court elsewhere or
under subpoena.

Mr. Farris: Well, as far as defendant’s position is concerned,
we are given a notice to produce at the eleventh hour, documents
scattered all over this country, and documents which have been carried
from court to court or seized. To bring documents from Toronto here,
I submit my friend should have given us ample time. :

The Court: Do you seriously submit if you have documents in
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your possession, that you can simply appear at the trial and say “We
don't produce them,” and the only right the other side has is to pro-
duce copies in evidence. Is that what you say?

Mr. Farris: 1 do say that.
The Court: Even if you had them in your possession?

Mr. Farris: Even if we had them in our possession.

The Court: That you could refuse to produce them? And the
other side has the right to produce copies?

Mr. Farris: If my friend wants to overcome that position, he
has the right to serve some particular officer with a subpoena duces
tecum to bring those documents here. My friend, Mr. Sloan, has just
given me a citation. I refer to Phipson on Evidence, the last library

edition, at page 523, which deals with notice to produce, and says:
(Reading).

The Court: No. if vou please I have ordered the production of
certain documents.

Mr. Farris: Then, my lord, I will have to ask for two weeks
adjournment to comply with your lordship’s order, because certain of
those documents are in Toronto. Your lordship cannot order me to
produce documents here in five minutes, which are in Toronto.

The Court: Noj; subject to what Mr. Fraser says I would rather
agree.

Mr. Farris:  And I submit that your lordship, all your lordship
is able to do in that is to order the documents to be produced with the
notice to produce. Your lordship cannot extend the powers of the
notice to produce. The object of the notice to produce is to enable the
adversary to have the documents in court, and if he does not, to enable
his opponent to give secondary evidence thereon, so as to exclude argu-
ment if the latter has not taken reasonable means to procure the
original. Now that is all there is in a notice to produce. In other
words, what your lordship should order is this—as I take your lord-
ship’s order, your lordship says that when we are served with notice
to produce, what we say is “We are not entitled to produce them, we
claim privilege”; then your lordship says “No, you are not entitled to
privilege. You are in the same position as any other defendant in an
action.” T think that is as far as your lordship’s decision will go.

The Court: And I order the production of the documents.
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Mr. Farris:  Your lordship orders that we are not entitled to
claim privilege on the ground that they may tend to incriminate us.

The Court: Just please confine yourself to the question of the
documents in your possession. | have ordered their production, and
you say they are in Toronto.

Mr. Farris: 1 did not understand that your lordship has ordered
production ;there has been no subpoena, no material filed before your
lordship as we claim.

The Court:
duced here.

Well, 1 made an order that the documents be pro-

Mr. Farris: With all due deference, as I understand it, we ask
for the privilege of producing those documents under the notice to
produce. That was our application was it not? And upon that appli-
cation your lordship held that we were not entitled to privilege, that
we were entitled to comply with the ordinary notice to produce. In
other words, my lord, if I may be permitted to suggest, the farthest
your lordship could make an order would be—Supposing we had not
claimed any privilege, that your lordship’s order goes so far as to say
“Here, you are to produce those documents on the same basis as if no
privilege had been claimed.” I think that, my lord, is a fair interpre-
tation of your lordship’s order to produce.

The Court: In other words your submission is, if you had docu-
ments in your possession that I have ordered you to produce, and the
other side had no way of getting on with the matter, the only rights
they have in the absence of production by you, is to adduce in evidence
copies which they haven’t got.

Mr. Farris: They could subpoena those documents. [ suggest
this, supposing that we had not claimed privilege for the production of
those documents, that we had made no application for privilege—then
the matter would come hefore your lordship. Your lordship then could
only have dealt with it on the ordinary notice to produce. Now because
we claim privilege, and your lordship says *No, you cannot have the
privilege,” surely your lordship’s order does not extend farther than
if we had not claimed it. 1 do not think your lordship surely would
suggest that you have the power to do that, T submit with the greatest
respect. Your lordship will remember that my learned friend in open-
ing started to ask if we had certain documents here; he stated to your
lordship the reason why. He said, because he had to establish, he
asked us those questions in order to establish his right to give second-
ary evidence of those. That was his submission to start with, and that
was his reason for asking those questions. This reading of all these
affidavits and documents and all the rest of it, has no bearing whatever
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upon it, and 1 submit that your lordship is not in a position to make
any order at the present time, one way or the other. If my {friend
conies before your lordship and applies to adjourn the trial and asks
for the production of those documents from Toronto, and shows
ground upon which your lordship can order the production of these
documents here in court, or asks for a commission to examine those
documents which are in court, then that is a different matter. But my
friend-has not asked for any such order, nor has he filed the material
or established the basis to make such an application. So I submit we
are just in the position now of the ordinary notice to produce. If we
do not produce those documents, that my friend now has a right to go
ahead and give secondary evidence, and as my friend has had full
opportunity of knowing where these documents were, has had ample
time, notice about all these documents, he could have taken a commis-
sion in Toronto and there would have been no question about it. Be-
cause he has fallen down in his preparation of the case there is no
reason why we should in any way be criticized in connection with it.

Mr. Fraser: My lord, I only have one remark to make. Here
are the Calgary—

The Court: First, as to the documents that the defendants have
in their possession here, what is your submission? You have heard
Mr. FFarris apparently submit that the only rights you would have,
even with regard to such documents, is to give secondary evidence.

Mr. Fraser: 1 say that my friend cannot be serious in that con-
tention. I say this: if the defendant admits that he has documents in
his possession relevant to this action, he may stand up in court and say
"I refuse to produce them, I won't produce them,” very important
relevant documents, and my only rights would be to give secondary
evidence—what if 1 cannot give secondary evidence?

The Court: Then what are your rights according to your sub-
mission ? :

Mr. Fraser: My rights are to ask the court to make an order
to strike out the defence.

The Court: Are you applying for that?

Mr. Fraser: Yes, my lord.

The Court: That is with regard to documents which the defend-
ant admits are in his possession here, not being produced, you apply

to strike out the defence?

Mr. Fraser: Yes, my lord.
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The Court: With regard to any other documents what do you
say vour rights would be?

Mr. Fraser: Well | say it is a matter for your lordship. 1f your
lordship thinks they are acting in good faith, and it is impossible for
them to produce them, any order your lordship would make would be
in your lordship’s discretion. If your lordship feels that those other
documents have been impounded in court and cannot be produced, I
do not think your lordship can make an order; but as to the Calgary
house account—

The Court: You must confine the matter now. At least I have
asked you now to speak to the second phase, in regard to any other
documents not in their possession in the court or impounded. Do you
make any application with regard to those at all?

Mr. Fraser: No, my lord. If vour lordship feels on the
evidence—

The Court: There is no evidence hefore me.

Mr. Fraser: No, my lord; there is an admission which is a

record of this court.

The Court: With regard to documents which it is contended are
in court in Toronto, assuming for the moment that they are, what do

you submit your rights are?

Mr. Fraser: 1 do not ask for any order as to those.

The Court: Or any adjournment?

Mr. Fraser: No, my lord. Of course, 1f my friend wants an
adjournment—I am not suggesting an adjournment.

The Court: Then your application is to strike out the defence
on the ground that the defendants have not complied with the order
[ have made for the production of documents in their possession?

Mr. Fraser: To go further, have not complied with my notice
to produce on the 13th of November, 1931,

Mr. Farris: I will ask my friend to show an authority for strik-
ing out a defence for not complying with notice to produce.

The Court: Tell me clearly and distinctly, if vou please, what
application vou are making.
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Mr. Fraser: 1 am asking, my lord, that the defence of these
defendants be struck out, on the ground that the Calgary house
accounts, which according to the affidavit of an officer of the company
deposed on the 26th of November, 1931, as in their possession; com-
bined with my letter of the same date, which is now in the record,
stating that that was wanted at the trial and would they send it
right away.

The Court: On the ground that—I have followed you; what is
your ground? You are snbmlttmg now what ground on which the
defence of the defendants should be struck out?

Mr. Fraser: On the ground that 1 gave them this notice to pro-
duce these documents, and thev admit they are in their pdssession.
Your lordship has ordered that all documents in their possession should
be produced. They have not produced this house account and 1 am
now asking—

Mr. Sloan: Call them by their name.

Mr. Fraser: The Calgary house account; and I am now asking
that the defence be struck out.
Mr. Farris: That only applies to the company, of course. You

1 do not think
I think it is a most remarkable

cannot strike out the defence of the other defendants.
my lord, that I have anything to say.
proceeding.

The Court: Well, if you please, I have ordered the production
of documents which you admit to be in your possession. Do I under-
stand vou are refusing to produce the documents in your possession?

Mr.Farris: No, my lord.

The Court:
in your possession.

Well, then, I order you to produce the documents

Mr. Farris: Your lordship has not given me an opportunity, [
say that as far as the Calgary house account, the Calgary ledgers are
in Toronto.

The Court:
that.

Mr. Farris: The documents 1 referred to are all in Toronto.
They have been wired for and as far as I know are either in Toronto
or on their way out here. Now, I submit this, that I do not think your
lordship intended to order us to produce here in court documents which
are in Toronto—

Well, of course, what is your position in regard to
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The Court: Or on their way. My order would include docu-
ments in your possession, but if they are in Toronto or on their way
here, there should be time given, and I would give you time for their
arrival here.

Mr. Farris: As to that I have not any complaint at all. 1 have
no argument. Your lordship has so ordered. As I say, there was no
application made to your lordship for such an order, there was no
material—

The Court: Well, I have ordered their production.

Mr. Farris: There was no material before your lordship to make
such an order, but your lordship has made such order without such
material. We surely do not have to have them here in court. We sent
out and got the others which were in town.

The Court: It appears to me a reasonable objection. Assuming
that my order has been made for the production of all documents in
the possession of the defendant here, now objection is made that some
of those documents are in Toronto or on their way here. Have you
anything to say why I should not adjourn the matter for a reasonable
time, for those documents to arrive here?

Mr. Fraser: Yes, mylord. Rather than face an adjournment I
would go on, risk a trial rather than have an adjournment. Of course,
an adjournment suits my friend, but it does not suit me. And my lord,
there is not one suggestion of those documents being on their way
and I would ask your lordship to bear that in mind.

The Court: I am assuming that counsel has taken the respon-
sibility in telling me that those documents are not here—

Mr. Farris: I accept that responsibility as counsel, and so stated
to vour lordship.

The Court: Assuming that they are in Toronto the order that
I would make, if you do not wish to go on without them, would be that
the trial stand adjourned for a reasonable time until they could be
brought here. But if you prefer to go on immediately without them—

Mr. Fraser: Well, my lord, I am going to proceed without the
documents, if your lordship asks me, puts me in the position—

The Court: I have made an order that they be produced, and it

“is common ground that they are in Toronto, and you moved to strike

out the defence, and my position would be it seems to me a reasonable
one, that I would grant an adjournment if you so desire, for a reason-
able time within which they should be brought here from Toronto.
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But i1f you prefer to go on rather than to wait, then the trial shall
proceed.

Mr. Fraser: There is only one thing 1 would like to draw your
lordship’s attention to. Although it is common ground that the docu-
ments are in Toronto, your lordship is bearing in mind that they had
notice to produce that house account and my letter of twelve days ago
asking them to have these documents here.

The Court: You prefer to have the matter go on?

Mr. Fraser: Yes, my lord.

The Court:

Very well, the trial will proceed.
Mr. Fraser: 1 will call Mr. Beck.

GEORGE LEWIS BECK, a witness called
on behalf of the plaintiff, being first
duly sworn, testified as follows:

Mr. Fraser: My lord, before we go on in this trial, there is a
possibility of it lasting five days. 1 don't know, but this Dominion
minute book and this house account—I think if your lordship made an
order now that they be sent for tonight by air mail, we would have
them here before the termination of the trial. I ask for that order.

Mr. Farris: I will say this, my lord, that | will be very glad to
wire tonight to Messrs. Slaght & Cowan.

DIRECT EXAMINATION BY MR. FRASER:

Q. You were formerly associated with Solloway Mills & Co.
Ltd.? A, 1 was.
Q. When did you first become associated with them? A. In

February, 1928—no February, 1929.

Q. February, 19292 A. Yes-

Q. And what were your duties at that time?
as clerk in the securities department.

Q. As clerk in the securities department? A. That is right.

Q. And how long did vou occupy that position?> A. Until the
fall of that year.

Mr. Farris:  Well, my lord, in the first place I think that before
my friend has any right to give evidence of what happened in Sollo-
way Mills’, I think he should establish some connection between

Solloway Mills and his client, that there was some contractual relation
of some nature.

The Court:

A. | started in

[ suppose you undertake to do that, Mr. Fraser?
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Mr. Fraser: Well, I would not succeed in the action unless I did,
my lord. But surely as to what occurred—

The Court: Well, go on.

Mr. Fraser: Q. You continued in that position until when?
A. Until the fall of 1929.

Q. You were there are— A. Clerk in the securities depart-
ment.

Q. And then what was your position? A. In charge of the
securities department.

The Court: Will you speaker louder, please. 10

A. I was placed in charge of the securities department.

Q. You were formerly a clerk? A. Yes.

(). And then you were placed in charge? A. Yes.

Mr. Fraser: . When were you in charge? A. In the fall
of 1929.

Q. Just tell his lordship what your duties were in the securities
department? A. In the securities department we received in all
stocks and bonds and industrial stocks deposited for collateral from
clients and from other brokers, clearing house, and from all the
branches, and stocks to be delivered to the same parties. These stocks 20
were registered and kept a record of in our department there; with
the assistance of the clerks of the securities department I kept the
record of those deliveries and receipts and records of all stocks that
passed through our hands.

Q. Was there any daily record kept of the stocks on hand? A.
Yes; each certificate that came into the office was recorded in the stock
register.

Q. 1 want you to look and see if the stock register is here, Mr.
Beck. A. Yes, this is our stock register of the Vancouver office.
(Indicating). 30

Q. Were there any other stock registers? A. Well, the stock
lists in those days were all divided up into small books so that they
would be more easy to handle.

Mr. Fraser: Are these all the stock registers my friend is pro-
ducing?

Mr. Sloan: There are some more, but as 1 understand, Mr.
Murphy set out all they wanted.

Mr. Fraser: Q. You can identify those as stock registers? A.
I identify those stock registers.

(DOCUMENTS PRODUCED MARKED EXHIBITS 40
No. 1, 2 and 3, RESPECTIVELY)

The Court: You know Mr. Fraser what your instructions are in
regard to this matter. If you would have the witness explain the use,

as far as— _ .
Mr. Farris: Now, my lord, I am objecting to those books going
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in as volumes in that way. 1 submit that my friend will have to pick
from those stock registers, only those particular things which concern
this action, and I am objecting to anything going in that is not directly
applicable to this action. I do not want a whole bundle of stuff put
in and then afterwards try and figure out what is necessary to this
action and what is not.

The Court: Well, can counsel not segregate them?

Mr. Fraser: We have, as we did in the other actions, prepared
a synopsis of these records; but as in the Lockett trial they were all
put in and identified.

The Court: That is the registers were put in?

Mr. Fraser: Yes. And then it was admitted that the synopsis
we prepared—

Mr. Farris: I have not agreed to any such thing. | object. 1
object to you saying something else happened in some other case with
some other counsel present. | was not on the Lockett trial.

The Court: Well, the procedure in any case may be cited now.

Mr. Farris:  Well, I submit that there is only one procedure and
that is to follow the ordinary rules of evidence and put in only those
documents which are evidence in the action, and not to put in any
other documents.

The Court: Assuming that in that collection of registers only
certain pages thereof are relevant, it may be necessary to have the
stock registers go in and those pages be marked. Of course, I can

very well imagine that there will be other sheets which would disclose .

the private affairs of other people, with which we would not be con-
cerned.

Mr. Farris: That may be true, but in that case only those pages
should be marked. Unless we agree rather than tearing out the pages
the whole book should go in. But my friend should put in the pages
only which are evidence in this action, and not a lot of material which
apparently has no bearing on the action, which would be allowed to go
in and afterwards we would find some different meaning is taken out
of it altogether. My friend has referred to a certain action. In the
action, in the McGee action in which T was, I agreed to the necessary
documents going in upon a general basis, and then in the argument
after the trial there was something brought up which I had no thought
of agreeing to as being in there at all—

The Court: So far as it was relevant, of course, you would agree
that it is admissable?

Mr. Farris: As far as it is relevant and properly proved. The
point, as I said in opening, that in this action with respect, I am urging
that the strict rules of evidence be followed, and that my friend put
in the evidence in the ordinary method, relevant matters only, to go in.

The Court: No, Mr. Fraser, just relevant matters.
Mr. Fraser: I am only putting in what is relevant, my lord.
The Court: They may be segregated and have a list prepared.
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Mr. Fraser: These documents are very relevant, all of them.

The Court: You mean every page of Exhibit 1 you submit is
relevant?

Mr. Fraser: Nojimportant. May I put it that way?

The Court: There may be page after page referring to the busi-
ness of other people.

Mr. Fraser: It is relevant in this way; 1 am alleging that this

is a bucket shop. Now, my lord, in connection with that, and I have
set out that they were bucketing, and it is in the pleadings, not only Mr.
Frontier’s orders but all orders.

The Court: Your submission is that all pages are relevant?

Mr. Fraser: Yes, my lord. Before I can succeed in this action
| have to show that they were victimized by the bucketing, but I am
first showing the system, and then I am going to link that system up,
that they suffered by that system, but in proof of this system all these
books are relevant.

The Court: And all the pages are relevant.
Mr. Fraser: We prepared a synopsis, but I adopt your lordship’s
argument.

The Court:
other people.

Mr. Fraser: Would you tear them out of the ledger? Those are
produced as their books, my lord. :

The Court: I would not suggest tearing them out. Frequently
we have a ledger marked, and then just certain pages therein marked.

Mr. Fraser: That will be done. Once a ledger goes in and they
are marked, then we have this synopsis digest so far as his claim is
concerned. '

The Court: Well, I will allow the ledger to go in, and the witness
to explain the system.

Mr. Farris: My lord, there is no general allegation of the con-
version of everyone’s stock. Now surely we cannot have put in here
a mass of material of that sort. We have to sort them, as I say. My
learned friend says he has a synopsis. It is true he may have a synopsis
suiting him but he may change that synopsis ten minutes after this
goes in.

The Court: 1 think Mr. Farris should know throughout the trial,
or finally anyway, which pages are covered.

There may be pages referring to the business of

Mr. Fraser: He has had all the information. He has got it
before him now.
The Court: You are speaking of the synopsis.

Mr. Fraser: My lord, a synopsis has been prepared. Two weeks
ago we agreed that I would prepare a synopsis, and all those figures
have been checked by his own witness.

Mr. Farris: [ am not accepting this synopsis at all.
that at the opening. I am not accepting this svnopsis.

| stated
I am insisting
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on my rights as counsel, that my friend prove his case in the ordinary
way.

d The Court: I am allowing the registers to be filed and I am
asking for a synopsis to be prepared, and the matters, items that are
admitted by counsel to be relevant, would be shown.

Mr. Farris: Is your lordship holding that that ledger contains
all entries regardless of whether they apply to this action or not,
whether they have any bearing indirectly or directly on this action.

The Court: I am ruling that the registers may be marked as
exhibits.

Mr. Farris: That is a general register dealing with all of these
accounts. We have not even had described what this register is.

The Court: It is called a stock register. Those are already
marked as Exhibits 1, 2 and 3.

Mr. Farris: My objection will be noted, my lord, to all three.
We are only dealing with one. T did not notice we were dealing with
two and three.

The Court: [ thought they were of the same classification.

Mr. Farris: T don’t know. They have not been produced to me
yet. I haven’t seen them.

The Court: They were marked as they were tendered.

Mr. Farris:  Well, they were not produced to the witness at the
time.

The Court: Very well, will you produce 1 to the witness first.

Mr. Farris: I would like to know, my lord, what particular

branch of the action these hooks are being put in in connection with.

The Court: Just a moment. Ask the witness.

Mr. Fraser: Q. Witness, can you identify this document ?
Yes, I can.

Q. What is it? A. Stock register of oil stocks received by
Solloway Mills & Co. Ltd. ; just the oil stocks dealings from M to Z.

Q. A register of the cil stocks from M to Z? A. Yes.

The Court: Now, have you anything further to say Mr. Farris?

Mr. Farris:  Yes, my lord, I have to say this: that there is noth-
ing in the pleadings which would justify this book going in as evidence.
The only paragraph is paragraph 7 of the amended Statement of Claim.
(Reading paragraph 7). Now I submit, with all respect, my lord, that
that register and all inclusive registry of other people’s dealings, ought
not to be produced and put in in that general way, but only the por-
tions of that stock books which apply to that particular paragraph can
go in as evidence. I make that my objection.

The Court: Mr. Fraser, the stock register produced, to which
the witness is now referring, is the stock register or one of them, men-
tioned in paragraph 7?

Mr. Fraser: It covers that. 1 am putting it in for two reasons.
To show the receipt of my collateral that was sent down to then. That
stock register shows the receipt of our certificates—these three. These

Al
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are the relevant ones. And then | am putting it in on the further
ground, to show the system.

Mr. Farris: In what paragraph are you pleading system?

Mr. Fraser: In paragraph 2 (AA), bucket shop.

Mr. Farris: That is not system.

Mr. Fraser: I am going to show your lordship from these stock
registers that no certificates were earmarked for any individual client,
but they were simply bought and sold from the house, and to show that
system some reference is necessary to these stock registers. 1 only
have this to say in connection with the system. I have alleged the
system. I want to prove the system, that they were conducting a bucket
shop. There is no jury here. Unless I can show, as | say, we were
damaged by that system, we cannot succeed, and I am going to show
the system through this witness and through their own hooks, and then
endeavor to tie it up with the plaintiff.

The Court: Then the register may now be marked as Exhibit .
Do you wish to go on with the witness with that Exhibit 1, or.do you
wish to put in, lead another? ‘

Mr. Farris: Do I understand that my learned friend is instructed
by your lordship to, before the trial is over—that these are just put in
generally, but that he must identify each page. For instance, it some-
times happens there is an appeal taken. [t will be a very cumbersome
and lengthy appeal book to have to copy all these documents out, which
have no bearing whatever on this action.

The Court: [ may give some direction in regard to that later on.
In the meantime the stock register has been admitted and has been
marked Exhibit 1. Will you ask the witness with regard to any other
stock registers.

Mr. Fraser: (). What is this document, witness? A. Thisis
the stock register of mining stocks from M to Z received by Solloway
Mills.

Mr. Farris: Same objection, my lord.

The Court: Admitted as number 2.

Mr. Fraser: (. What is that document, witness? A. That
is the record of the mining stocks from A to L received by Solloway
Mills & Company.

Mr. Farris: There is just one further objection. Those are
being put in as against the defendant Solloway Mills & Company
Limited. There are two individual defendants, Solloway and Mills,
and those surely cannot be put in as Exhibits against the defendants
Solloway and Mills, only as against the company.

Mr. Fraser: If I can tie these up with the other defendants, |

~ propose to do so.

The Court: The document is admitted. The register is admitted
as evidence.

Mr. Farris: Not as against the individual defendants. They
ava admittad ac aeainct the defendant Sallawav Mills and Comnanv
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because the company has produced them. That is the only thing.
These may offer evidence against them because they come from the
defendant Solloway Mills & Company's possession, but they are not
in the possession, nor is there any evidence as far as these documents
are concerned, as against the individual defendants.

The Court: There may be evidence led to connect the other two
defendants.

Mr. Farris: That is true, my lord. DBut throughout this action
it will be necessary from time to time to take objection to the evidence.

The Court: And vou are making that objection, that those
three—

Mr. Farris: There is no evidence whatever to connect up these
hooks. These books may well be marked for identification as against
the two individual defendants, Solloway and Mills, but there has been
no proof as against Solloway and Mills that they had any connection
with Solloway Mills, as individuals. 1 submit, with all respect, that
vour lordship has admitted them as Exhibits against Solloway Mills &
Company Limited, but they will be marked for identification as against
the defendants, Solloway and Mills.

The Court: No, I will not do that. They are evidence in this
case.

Mr. Farris:  As evidence against all defendants?

Mr. Fraser: Q. 1 would like you to explain to his lordship just
what these books disclose. Take an entry and point out to his lord-
ship— A. The first entry discloses on September 24th, 1928, stocks
five thousand for 200 shares Grandview Mine registered in the name
of D. J. S. Duns. .

The Court: May | ask if evidence is being led as to who the
defendants Isaac William Cannon Solloway and Harvey Mills, are, in
the action; they are with the defendant company and there will he
evidence as to that?

Mr. Fraser: Yes, my lord.

Q. This is the number of the certificate, number of shares, and
this is the name of the party who has the shares? A. The certificate
is registered in—

Q). That is the date, the certificate, and from whom received?
A. That was received from the transfer office.

(). And then there is this column here, to whom delivered? A.
To whom the stock has been delivered.

Q. Is that same system followed with all stocks received? A.
The same with all stocks received and entered in this register.

(). There is no distinction between stocks received from clients
and stocks received from the clearing house—they are all entered in
this book? A. All entered in the same registers.

Q. Can you identify this document, witness. A. Yes, I can
identify these as copies of the clearing house sheets, showing the record
of all stocks hought and sold on the Vancouver Exchange.
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Q. What month is it> A. It is for the month of May, 1929.

Q. All stocks you say hought and sold on the Vancouver Ex-
change, by whom? A. By Solloway Mills & Company.

Q. Who prepared those clearing house sheets? A. Prepared
by one of the clerks in the office.

The Court: Q. What is that?
clerks in the office.

A. Prepared by one of the

DOCUMENT MARKED EXHIBIT NO. 4)

Mr. Fraser: Q. By the way, in your department, the securities
department, did you have anything to do with these clearing house
sheets? A. Yes, they were prepared by one of the clerks in the
securities department.

Q. Under your supervision? A. Yes.

Q). What is that document? A. This is the copy of the clear-
ing house sheet showing record of all stocks bought and sold by Sollo-
way Mills & Company through the Vancouver Stock Exchange for the
month of June, 1929.

DOCUMENT MARKED EXHIBIT NO. 5)

Q. And similarly were these clearing house sheets prepared in
the securities department? A. All prepared in the securities depart-
ment.

Q. That was prepared in the securities department?
they were.

Q. (Showing document). A. Those are also copies of all
stocks bought by Solloway Mills & Company through the Vancouver
Stock Exchange for the month of July, 1929.

A, Yes,

(DOCUMENT MARKED EXHIBIT NO. 6)

Q. By the way, to your knowledge, did anybody else have a copy
of these? A. Not this—

Q. What about the Vancouver Stock Exchange?
Vancouver Stock Exchange got two copies.

Q. They got-two copies of these? A. They did.

Q. (Showing document). A. These are copies of the clearing
house sheets showing all stocks bought and sold by Solloway Mills &
Company Limited, through the Vancouver Stock Exchange during the
month of August, 1929.

A. The

(DOCUMENT MARKED EXHIBIT NO. 7)

Mr. Farris: I presume, my lord, it is understood that my objec-
tion to these documents applies the same as to the stock registers.
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The Court: Very well.

Mr. Fraser: Q. (Showing document). A. These are also
copies of the clearing house sheets showing all stocks bought and sold
by Solloway Mills & Company Limited through the Vancouver Stock
Exchange for the month of September, 1929.

(DOCUMENT MARKED EXHIBIT NO. 8)

Q.  (Showing document). \. These are copies of the clearing
house sheets showmo all stocks bought and sold by Solloway Mills &
Company Limited throudh the Vancouver Stock Exchange for the
month of April, 1929,

(DOCUMENT MARKED EXHIBIT NO. 9)

Q. (Showing document). A. These are copies of the clearing
house sheets showing all stocks bought and sold by Solloway Mills &
Company Limited throucrh the Vancouver Stock Exchange for the
month of March, 1929.

(DOCUMENT MARKED EXHIBIT NO. 10)

Q. (Showing document). A. Records of copies of the clear-
ing house sheets, showing stocks bought and sold by Solloway Mills &
Compam Limited through the Vancouver Stock Exchange for the
month of February, 1929

(DOCUMENT MARKED EXHIBIT NO. 11)

Q. (Showing document). A. Copies of clearing house sheets
showing all stocks bought and sold by Solloway Mills & Company Lim-
ited through the Vancouver Stock Exchange for the month of January,
1929. -

(DOCUMENT MARKED EXHIBIT NO. 12)

Q. (Showing document). A. Copies of clearing house sheets
showing all stocks bought and sold by Solloway Mills & Company Lim-
ited through the \’ancouvm Stock Exchange for the month of Decem-
ber, 1928.

(DOCUMENT MARKED EXHIBIT NO. 13)

Q. (Showing document). A. Copies of clearing house sheets
showing all stocks bought and sold by Solloway Mills & Company Lim-
ited for the month of November, 1928,

(DOCUMENT MARKED EXHIBIT NO. 14)
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Q. All those clearing house sheets which have gone in were all
prepared in the securities department? A. Securities department.

Q. Under your supervision? A. Yes.

Q. And copies went to the clearing house, you say?
went to the clearing house.

Q. Do you know anything about off-exchange transactions—that
were cleared by brokers off the exchange? A. Well, off-exchange
transactions, I know there was such a term used, and that occasionally
it was practised by some of the brokers.

The Court: Q. What is that?

Mr. Farris: 1 submit this witness, he is giving now expert
evidence as to certain practice. [ think he should qualify himself as an
expert, because just being a security clerk in the securities depart-
ment.

The Court:

Mr. Farris:

A. Copies

Well, he was in charge of the securities department.
That does not give him a knowledge of general
brokerage business.

Mr. Fraser: Q.
transactions recorded in those sheets, to your knowledge?
off-exchange transactions were not recorded on those sheets.

Q. Were they reported to the exchange, do you know? Do you
know anything about that? A. An off-exchange transaction is sup-
posed to be reported to the clearing house.

Q. I want to know, would they go on the clearing house sheets?
A. No, not necessarily, at all.

Q. Well, do you know?> A. That they went on those sheets?

(. How would they clear through the clearing house? Do you
know how they would clear, or whether the clearing house would have
a record of that.

What | am getting at—were off-exchange
A. No;

The Court: Q. Well, do youknow?> Yes or no, do you know ?

A. No. '

Mr. Fraser: Q. If you don’t know I can possibly get it from
somebody else.

The Court: He says “No.”

Mr. Fraser: Q. Would you mind stepping down here and
identifying these? Do you recognize this carton? A. Yes, the
cartons have been used by the Vancouver office of Solloway Mills &

.Company.

Q. Do you know the contents? A. These are for keeping in
duplicate confirmations. These compartments and envelopes were
used for keeping duplicate confirmations of all business transacted
each day; also slips showing delivery and receipt of stocks to clients
and to branches.

Q. You had better explain to his lordship first what you mean
by confirmation. A. A confirmation is a confirming to your clients
that we complied with his instructions either buying, or selling to him
through the Exchange, certain stocks. If stocks are bought and sold,
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they would confirm to the client through the confirmation, showing the
number of shares.

Mr. Farris: [ understand this witness was just in the securities
department.

Mr. Fraser: (). Had youanything to do with the confirmation?
A. We had copies of every confirmation in the securities department.

Q. You say you sent to every client a confirmation of the pur-
chase or the sale of stock, did you? A. We did.

Q. What are these confirmations here in this particular carton?
Are they clients’ confirmations?

Mr. Farris: Now, my lord, surely we are not going to have the
general clients’ confirmations. They are the confirmations of Theo.
Frontier Company; that 1s the only question we are concerned with
here. '

The Court: Mr. Fraser, there may be confirmations with regard
to one hundred people here. Do vou say vou wish to have those marked
as Exhibits here?

Mr. Fraser: Yes, my lord.

The Court: Well, would not one be sufficient for any system
you are proving’ The witness says they are sent to the client for
stocks bought or sold. Should I cumber the record then with copies
of confirmation slips sent to a great many people?

Mr. Fraser: Just for this reason: if my friend will admit that
there is something like two or three thousand confirmations from the
house—buys and sells from the house account.

Mr. Farris: 1 don’t understand you.

Mr. Fraser: [ want my friend to admit that at times material
to this action the trading from the house account ran into thousands
and thousands of confirmations, the number of shares.

Mr. Farris: I am not making any admission about the house

account, whatever.

The Court: Well then Mr. Fraser wishes to prove it.

Mr. Farris: 1 am asking him to prove it individually.

The Court: Would this witness know. Just ask him what you
asked Mr. Farris to admit now. Ask this witness if he can testify to
that. '

Mr. Fraser: (). Can you say during your tenure of office from
1929, give the Court any idea as to the number of confirmations on
trading from the house account?

Mr. Farris:  Well now, my lord, I object to that question. It is
most unfair, a leading question. There has been no suggestion yet
that there was any trading from the house account, and he certainly
cannot get it in that way.

The Court: T am not allowing you to lead this witness or to put
words into his mouth, Mr. Fraser.

Mr. Fraser: 1 just asked him what these are.

The Court: He has told vou that they are confirmations, and
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then you wish to have a certain matter of fact admitted by Mr. Farris,
which he has refused to admit. Therefore, you may go on to prove it
so far as it is relevant, not by asking leading uestions, but—

Q. Will you explain what is in this carton here?

Mr. Farris:  Well, now my lord, that certainly is not a proper
question. ‘

The Court: He has told me, has he not, that they are confirma-
tion slips.

Mr. Farris: Yes; but there is a whole box of things brought in

here, which have been sorted out, and my friend asks him what is in
that carton. Now I don’t know what is in that carton. Until he has
gone through it he cannot say. He can say what is in that box or
carton, but not before he has looked through it.

The Court: Well, if he wishes to do so he can look at them. Go
through the documents then, if you please, before you answer.

Mr. Fraser: Q. You told his lordship that these confirmations
were sent out to clients, did you? A. Yes, I did.

Q. Were there any house account confirmations—

Mr. Farris: That is a leading question. He should ask him
what kind of confirmations.

Mr. Fraser: Q. Weli, were there ditferent kinds of confirma-
tions? A. Yes.
Q. Explain to the court all the different kinds of confirmations

that came into your department. A. There was buy confirmations
which were mailed to clients; buy confirmations which are mailed to
other correspondents ; buy confirmations mailed to other branches; and
there were confirmations made for the house account of the Van-
couver office; there were also selling confirmations for the same
parties.

Q. Now, during 1929, can you give any evidence as to the num-
ber of selling confirmations from the house? A. No. I can’t.

Q. Are there any confirmations in this package which I am pro-
ducing to you, are there any confirmations there? A. Yes, there are
confirmations in this envelope.

(). Buyandsell? A. Duy and sell confirmations, yes.

Q. For clients, or the house? A. Ior the house account.

Q. I want you to look through half a dozen more and see if
there are any more house confirmations.

Mr. Farris: It will save continual objection, my lord—to these
particular documents I am specifically objecting to on behalf of I. W.
C. Solloway and Harvey Mills. What ever value they are I admit they
can be marked as Exhibits against the company when they are proved:
but how they can be admitted as against Solloway and Mills as indi-
viduals, 1 cannot see. I can only see how they could be marked for'
identification as against the two individuals. The position is quite
different because one is a company and the others are individuals.
Thev did certain things as officers or they conspired to do certain
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things, and the remedy | submit in argument will be an entirely differ-
ent remedy than the remedy against the company.

The Court: Mr. Fraser, vou are undertaking to lead evidence
showing what connection the two defendants, individuals, had w:th
the company and with this box.

Mr. Fraser: Certainly, my lord. If I don’t I cannot succeed.

Mr. Farris: Yes, but I think the ordinary procedure in that
case—I do not think they are actually proved to go in as Exhibits.

The Court: I may have an Exhibit before me which is admitted
on its face alone. Now then, it will be open to you to argue if there is
no evidence led which connects the defendants, or makes them evidence
against the defendants, to argue that it is not évidence against the
defendants.

Mr. Farris:  That will apply all the way through.

The Court: Now Mr. Fraser, let me have it clear between
counsel so that there will be no mlsunderqtandmg You can easily
understand the situation where a document is produced and marked,
there will be only three or four documents that would be evidence
against only one defendant unless the other defendants were connected
up with them. Mr. Farris is going to argue that these documents, even
if they were evidence against the company, are not evidence against
the individual.

Mr. Fraser: I put it this way: 1 am introducing these docu-
ments; unless I can by some evidence, tie those documents up with
these individual defendants, I have not made out my case against them.

The Court: Very well.

Mr. Fraser: Q. Have you gone through this carton? A. 1
have. This carton contains buy and sell confirmations of the house
account from July, 1929 to November, 1929,

((CARTON MARKED EXHIBIT NO. 15)

Q. Now this one here, this carton?

Mr. Farris: I think my friend should at least enlighten us a little
bit on that. He has a whole carton of documents. He says they are
buy and sell slips on certain dates. He might at least give us some
little idea yet even as to what application they have to this case.

Mr. Fraser: [ will be very glad to do so. I am simply going to
show they were running a bucket shop I am going to show your lord-
ship that all the trading was done for the house; clients were an
incidental factor in their lives.

Mr. Farris: My friend has not yet given any intimation as to
what these ])artlcular documents contain, or what they are proving.
He has stated in a general way certain things he hopes to prove in the
action.

The Court:  Exhibit 15 contains what? The documents will
speak for themselves. But surely, Mr. Fraser, some witness can tell
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me what it contains.

Mr. Fraser: The witness has stated that this carton which has
gone in now as Exhibit 15, contains all the buy and sell confirmations
for the house from July to November.

Q. What about this carton here? A. This carton here con-
tains buy and sell confirmations for the house account for the months
of April, May and June, 1929.

(CARTON MARKED EXHIBIT NO. 16)

(J.  (Showing carton). A. This carton contains buy and sell
confirmations slips for the house account for the months of January,
February and March, 1929.

" Mr. Sloan: The mere fact that this witness was not in our
employ in January, '29, at all, makes no difference to him. He goes
on to identify documents he knows nothing about.

The Court: Tt is suggested that the witness was not there, Mr.
Fraser.

Mr. Fraser: Q).

In February, 1929.
Mr. Farris:  You did not take charge of these until the fall of
1929.

Mr. Fraser: (. Can you identify these in February, 1929?
A.  Yes, that is part of February, and for March, 1929.

The Court: Just a moment. What is your submission with
regard to witness identifying a carton after he left their employ?
Would your submission be that he could identify them from any of
the documents there? Upon what ground? They are produced, of
course, by the company. You suggest that you are leading evidence
from this witness as to what they are.

Mr. Fraser: I am just giving double proof as a matter of fact.
These documents are all produced under your lordship’s order.

The Court: And this witness looks at them and he says they are
during a certain period, and he identifies them as being so and so; and
then he looks at the others made when he was not there, and you are
asking him about those, to identify those, are you not?

When were vou working with Solloway Mills?
A.

Mr. Fraser: Yes.
(). Witness, did you ever have occasion to refer back to the

house confirmations prior to the time you were there? A. No, not
to house confirmations exactly. I had frequent occasion to refer back
to confirmations that came from the branch office, and at that time the
house confirmations were all kept together. T had often seen them,
I know, every month in 1929.

(). Have you looked up January, 1929 confirmations?
did.

Q. Are they the same confirmations that were used when you
were there? A. They were. - ’

A1
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Mr. Fraser: 1 will prove the earlier dates by another witness.
I am just proving, by reason of the objection 1 want double proof that
they were identified by former employees.

Mr. Farris: As far as we are concerned these documents are
only produced here under your lordship’s order, and that is the only
way they are here.

Mr. Sloan: By courtesy of the Court.

The Court: Assuming the documents are produced and 1 wish
to know what those documents are, someone should tell me what those
documents are, and this witness is telling me.

Mr. Farris: I want to make it clear, my lord. My learned friend
says he was proving these documents in case your ruling this morning
was wrong, and I say this: we are only producing them here on your
lordship’s order, so that the double proof is not helping him any, be-
cause they are brought here under vour lordship's order; we produced
them and we are not watving any rule.

Mr. Fraser: Q. (Showing carton). A. This carton contains
buy and sell confirmations, receipt and delivery slips for stock certi-
ficates, receipts for cash received—

Q). The confirmations alone is all | am asking. A. It includes
confirmations for the month of April, 1928, and the month of Novem-
her, 1929.

Mr. Sloan:

The Witness:
& Greathed.

Mr. Farris: Q. \What period is that?
April, 1928, to November, 1929.

Mr. Farris:  You will notice vour lordship he is dealing with
confirmations practically a vear before he was employed by us.

The Court: (). You had access to them while you were in their

employ? A. Yes, vour lordship, | quite frequently had occasion to
refer to them.

During the time he was not employed by us at all.
Confirmations for accounts Denbigh, Dickinson

A.  All months from

(CARTON MARKED EXHIBIT NO. 18)

().  Who are Denbigh Dickinson & Greathed?

A. DBrokers in Vancouver; members of the Vancouver Stock
[Exchange. This bundle are buy and sell confirmations for date
March 18th, 1929.

Mr. Fraser: Q. In what stock?
for the stock of Dalhousie. .

Q. And are these clients’ confirmations, and house, can you tell
me? A. Apparently for clients, branch offices, for brokers and cor-
respondents.

Q. Now house account? A.
any house account amongst these.

A. They appear to be all

No, there does not appear to be
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(DOCUMENTS MARKED EXHIBIT NO. 19)

Q. Just for Dalhousie? A. Those are buy and sell confirma-
tions for April 15th, 1929.

Mr. Farris: 1 do not know anything about these house confir-
mations. I think my friend should surely enlighten us some way as
he goes along.

The Court: Well, I had some enlightenment at the beginning,
and I presume I will get more light as we go along. Ask the witness
to illustrate a little more.

Mr. Fraser: Q. Just explain to his lordship, witness, these
confirmations.

The Court: Take that Exhibit. The last Exhibit is 19.

Mr. Fraser: Q. Take Exhibit 19 and explain how these con-
firmations are made use of.

Mr. Farris: I think that my learned friend might also refer to
what part of the statement of claim he is endeavoring to prove.

The Court: No, if you please. Just tell me what those are; ex-
plain it so that I can understand the matter. Ask the witness, Mr.
Fraser.

Mr. Fraser: Q. Explain those to his lordship. A. Those
are duplicates of the confirmation slips sent to the clients.

The Court: Q. Well now, begin with that. That I have would
be what? A. Exhibit 19. The client would tender to Solloway
Mills a buy or sell order, to buy or sell certain stocks on the Vancou-
ver Exchange. Solloway Mills & Co. would purchase that stock on
the Vancouver Stock Exchange at a certain price; they would then
confirm that purchase to the client.

Q. By—? A. By confirmation voucher.

Q. A copy of which—? A. A copy of which is here.

Q. Is here? A. The original was sent to the client showing
the number of shares sold the name of the stock and the price it was
sold at, or the price it was bought at; showing the net purchase or
selling price, then showing the commission on the transaction, leav-
ing the net amount to be paid or to be received by the client.

Q. You would find that on the one here? A. You would find
all that information on every one of those vouchers.

(). Well then, other brokers, what about them?> .A. Waell,
other brokers—

Q. Confirmation to other brokers, is that the way you put it?
A. Yes.

(). That expression was used and we might just as well follow
it as I go along. What do you mean when you say Exhibit 19 contains
confirmations? A. In regard to these brokers.

(). In regard to what? A. To the brokers. And there is one
here picked out at random, showing confirmation of a transaction of
500 shares of Dalhousie to Denbigh Dickinson & Greathed, purchased,
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selling price 9.00, so the amount of the transaction is $4500 less com-
mission $3.75 and tax $1.35, leaving a net balance of $4494.90.

Q. And the same kind of confirmation slip that has gone to a
client? A. Exactly the same kind of confirmation slip.

Mr. Fraser: DBefore you finish that. 1 am going into these
brokers’ confirmations. 1 told your lordship that we would endeavor
to prove that sales on the exchange with these brokers, were washed
oft the exchange.

Q. Now you might tell his lordship—did you have any conver-
sations with any official in your office in regard to buys and sells off
the exchange, or buys and sells with other brokers®> A. Yes.

Q. Just tell his lordship what instructions, if any, you received.

A. T was informed that—

(). By whom? A. The chief traders of the Vancouver office.
Q. Who were they?
The Court: Q. The chief trader of the Vancouver office?

What Vancouver office> A. Solloway Mills & Co. Ltd.
Mr. Farris:  May 1 just interrupt. May T ask how late your
lordship 1s going to sit?

The Court: We will perhaps adjourn now, if counsel wish to
do so. What time in the morning, 10:30 or 112

Mr. Farris: | prefer 11, to close at 4:30.

The Court: Is that satisfactory, Mr. Fraser?

Mr. Fraser: Yes, my lord.

(COURT ADJOURNED AT 4:35 P.M. UNTIL 11 A.M.)
December &, 1931.

(COURT RESUMED PURSUANT TO ADJOURNMENT
11 AM.)

GEORGE I.. BECK Resumes the Stand

Mr. Fraser: All the books and documents 1 think we need, are
in court now, and a synopsis showing the effect of those books, or
showing how we were the victims of this system has been prepared,
and by arrangement between Mr. Farris and myself—about two
weeks ago Mr. Farris had to go away and he agreed without prejudice
to his rights that I might go in, and with my accountant—

Mr. Farris: I did not agree as to the synopsis. 1 agreed that
my friend should go in and have full access to the books. ‘

Mr. Fraser: I went in without prejudice to my learned friend’s
rights, and I submitted the synopsis to my learned friend since, and
it was checked by Mr. McGee and Mr. McKenzie. That was done by
four accountants. I asked my learned friend this morning—those
figures were corrected—certain minor changes were made and cor-
rected in the report, and T asked my learned friend to submit that the
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synopsis are correct representation of the Exhibits now in court. 1t
he does not do that, I suppose 1 could go in the box, as I supervised it
all. If he has objection to that I will have to have two accountants to
repeat all the work that has been done, and I will have to ask leave
for them to take out certain confirmations, and it will take at least a
day.

The Court: What do you say, Mr. Farris?

Mr. Farris: I cannot say that it is a true representation, not
so far as the original. I want to see each confirmation as it comes in,
because my submission is that the synopsis has shown what is a false
appearance, and therefore I cannot agree to the synopsis.

The Court: Mr. Fraser, you will have to go along.

Mr. Fraser: Will my learned friend do this: his witnesses have
checked all these figures, and I would like to call one and put him in
the hbox, my learned friend undertaking not to cross-examine on any
other point than that.

Mr. Farris: T am not undertaking any such thing.

Mr. Fraser: 1 would ask leave to take out the confirmations to
an adjoining room, and the accountants can check them.

The Court: T do not suppose there is any objection to that?

Mr. Farris:  No.

The Court: It might be done with some officer of the court with
them. Could someone be available.

The Clerk: T will phone the chief clerk, my lord.

Mr. Farris: They are a respectable firm of accountants, and 1
do not suggest that that is necessary.

The Court: Very well.

Mr. Farris:  You do not want one?

The Court: No.

Mr. Fraser: Q. We were on the question of confirmations to
these agent brokers.

The Court: The reporter can let me have what you said.

Mr. Fraser: (). We were on the question last night, of agent
hrokers, and I am going to lead some evidence on that topic now. Do
vou know if the defendant company had any agent brokers? A.
Yes, they had several.

Q. Can you name them? A. [ can name some of them, Den-
bigh, Dickinson & Greathed.

Q. Yes? A. S.W. Randall & Co.

Q. Randall? A. Yes; the Continental Securities Corporation.

Mr. Farris: 1 think this witness should lay the foundation for
all this evidence by showing what opportunity he had for having
knowledge of this.

The Court: ). Would vou know that, Mr. Beck? A. Yes,
[ would.

Mr. Fraser: Q. How did vou know? A. [ was informed of

<~
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- Q. Who was the head trader? A. Mr. Willins and Mr. Mc-
Kenzie.
Q. Were they superior officers to you? A. Yes.
The Court: Q. In the defendant company? A. Yes.
Mr. Farris: 1 am pointing out that this person does not know

from personal knowledge; it is hearsay.

The Court: I hardly think it is hearsay, Mr. Farris.

Mr. Fraser: 1 am going to tie it up. It 1s of no value unless 1
do. I am going to show that this man was instructed by these people
to make arrangements—

Mr. Sloan: Supposing he was instructed by the office boy—
unless he shows he had authority to bind the company.

Mr. Fraser: [ said the chief trader.

The Court: You did begin with that, Mr. Fraser.

Mr. Sloan: The rules of evidence have got to be obeyed some-
time or other.

Mr. Fraser: Q. You said you had certain instructions from
Mr. McKenzie and Mr. Willins? A. T did.

The Court: Q. And who were they with regard to you? A.

They were the chief traders in the Vancouver office of the defendant
company.

Q. Chief traders. Tell me what that is?

A. Traders are the representatives of Solloway Mills & Co.,
that do the buying and selling on the Vancouver Stock Exchange. The
chief traders are in charge of all those representatives in the chief
office of the defendant company.

Mr. Fraser: Q. Was any buying and selling done in the house
account, to your knowledge? A. There was.

(). Who had charge of that? A. That was handled in Van-
couver by the chief traders.

Q. They did that as well? A. Yes.

Q. You say that you received certain instructions from them

in respect to agent brokers? A. I did.

(). Tell his lordship what your instructions were.

A. T was instructed that certain of these brokers were made
agents of the defendant company in Vancouver.

Q). The ones you have named? A. The ones I have named.

Q. Were there any others? A. There was one other firm
the name I don’t remember.

Q. Was A. J. Brown an agent broker, to your knowledge?
If he was, it was before I joined the service of the company.

Q. Tell what instructions you had first from these chief trad-
ers? A. That arrangements had been made with these agents for
the purpose of washing and crossing sales, and buying and selling
orders over the Vancouver Stock Exchange, and in one case, one of
those brokers named to me—TI was instructed to go and see the Securi-
ties department.

A.
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Mr. Farris: This man is making these statements—I would
like to have the particular person he told, and the time and place.

The Court: Yes, Mr. Farris is entitled to that.

Mr. Fraser: Q. Who told you? A. Mr. McKenzie.

The Court: Q. Where, and when, to the best of your recol-
lection?

Mr. Fraser: Q. You do not know the day and hour, but Mr.

Farris would like it. To the best of your recollection, when did you
receive instructions from Mr. McKenzie? A. With regard to the
one company, the Continental Securities, approximately around De-
cember, 1929,

The Court: Q. Where would you be at that time?

A. T was in charge of the securities department of the defen-
dant company.

(). Would that be in the office? A. In the office, my lord.

Mr. Fraser: Q. Are you familiar with the system of the de-
fendant company with regard to these washes, as you call them? A.
I am.

Q. I want you to explain this—were you familiar in the sum-
mer and fall of 19297 A. T was.

(). Just explain the system to his lordship. By the way, I give
you the confirmations for May 29th, 1929, and the clearing house
sheet for that date, and I want you to explain to his lordship the sys-
tem of washes with other brokers.

The Court: Are you speaking of one particular date? '
Mr. Fraser: Yes, May 29th, 1929, in the stock the plaintiff
dealt in. A. From this confirmation—

The Court:

Mr. Fraser:
to him,

The Court: Q. Very well, now. A. From these three con-
firmations it would appear that the defendant company in Vancouver
had received instructions to purchase on the Vancouver Stock Ex-
change, first for Theo. Frontier & Co., 100 shares of Associated, and
a second 1000 shares for Theodore Frontier, and third 50 shares for
Mrs. Maisie Graham. All these three transactions were performed on
the Vancouver Stock Exchange on that date, showing that 50 shares
were purchased from Miller Court & Co. at a price of $4.25.

The Court: Q. You are referring to the clearing house sheet.
It had better be marked.

Now, if you would illustrate that on my desk.
Q. Take it up to his lordship’s desk and show it

(DOCUMENT REFERRED TO MARKED EXHIBIT NO. 4)

A. In Exhibit 4 1t shows 50 shares bought from Miller Court
at a purchase price of $4.25, which would fill that order for that client.
[t then shows there were 100 shares bought from Gelletly & Co. at a
purchase price of $4.45, which takes care of that confirmation, and
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then they show where a 1000 shares were bought from Denbigh, Dic-
inson & Greathed, at a purchase price of $4.45.

Mr. Fraser: Q. Denbigh, Dickenson & Greathed were one of
the agent brokers? A. Yes, they were one of the agent brokers.

The Court: Yes.

A. In the ordinary course of business, why, that would have
ended the bookkeeping entry for the office, but this 1000 shares that
were bought from Denbigh, Dickenson & Greathed were in turn sold
back to them off the Exchange which nullified the transaction.

Mr. Sloan: That is putting a construction on a document which
is within your lordship’s province. He says that it nullifies the trans-
action. I do not mind him giving the facts, but he should not draw
inferences.

Mr. Fraser: Q. Show the confirmation which shows as a fact
that the shares were sold off the Exchange?

A. This confirmation here.

The Court: Identify it.

Mr. Fraser: Q. Describe it?

The Court: So as to distinguish it from the others.

A. This is a confirmation to the agent brokers Denbigh Dick-
enson & Greathed and it says on here that the 1000 shares at $4.45
were sold back to them off the Exchange.

Mr. Fraser: Q. Is there anything indicating the sell back, any
symbol indicating the sell back? A. Yes:; it is marked on here
“sold to.””

The Court: Q. You are calling that a confirmation in the
same way as the other three?

Mr. Fraser: Q. A broker's confirmation? A. A broker's

confirmation.

The Court: Q. The one with Denbigh, Dickenson & Greathed
is a broker’s confirmation? A. A broker’s confirmation.

Mr. Fraser: Q. By the way, are these white confirmations the
buy or sell confirmations? A. They are buy confirmations. The
blue one 1s a sell confirmation.

(). There is one sell confirmation you have in your hand marked
No. 5. Explain what that is?

A. A sell confirmation here showing there were 1200 shares of
Associated Oil at $4.45 and 50 shares at $4.25 which were sold from
the house account.

Q. Is that a house confirmation? A. Yes, a house confirma-
tion.

Q. Why do you say it is a house confirmation and not a client
or broker’s confirmation? A. The client and house confirmation
have the name and address on the top and a broker’s confirmation has
the name of the broker. On the house confirmation there is no name
on it at all.

Mr. Fraser: You see on the upper left-hand corner of the con-
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firmation the name of the client appears or the broker.
The Court: Yes.

Q. The original of this that has Denbigh, Dickinson & Great-

hed, No. 1 on it, would be sent to them?

A. Would be sent to Denbigh, Dickinson & Greathed.

Q. And this copy was found among the papers of the defendant
company? A. It was.

Q. And this document that has five on it is found among the
papers of the defendant company? A. VYes.

Q. Would there be an original corresponding to this? A. No,
there would be no original at all.

Mr. Fraser: (). s there any house confirmation sent out of
the office at all> A. No house confirmation sent out of the office at
all.

Q. Following his lordship’s question, the client’s confirmation,
where did the original go? A. The original was mailed to the
client. :

Q. And a copy kept? A. One copy kept in the office.

Q. And all these copies went to the security department? A.
“es, we have copies of all confirmations in the security department

Q. What is the object of sending the confirmations to the
security department? A. In certain confirmations you have to make
deliverv of the stock and you have to have some record. For instance,
this one, Mrs. Masie Graham, this indicated that she wanted imme-
diate delivery as soon as she paid for it. ‘

Q. You had charge of all securities®> A. Yes.

The Court: Q. I notice that two have “delivery™ on them and
the other is “open,” explain that? A. Open account is a margin
account where the client is buying the stock and depositing one-third
of the purchase price of the stock.

Mr. Fraser: Q. No actual delivery of the certificate was con-
templated at the time? A. Yes.

Q. They had to pay in full before they would get delivery? A,
Yes. '

(). What do the delivery confirmations show? A. Show that
immediate delivery was contemplated.

Q. Was the stock paid for in full?> A, Tt would be before the
stock was delivered.

Q. Are some of them marked “delivery,” cash? A. Yes.

Q. The terms are synonymous, are they? A. Yes.

Q. Now, these house transactions, No. 5 here, do they appear
on the Vancouver Stock Exchange?

A. No, they don't.

Q. And these sells, off the Exchange to Denbigh, Dickinson, do
they appear in the records of the Vancouver Stock Exchange? A.
No, they don’t.

The Court: Q. Youknow that? A. Yes, I do. There is no
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record on these Clearing House forms.

Mr. Fraser: Can you explain to his lordship on that system,
does that make a balance of your books that 1,000 shares to Theo.
Frontier? Explain that to his lordship and if so how the balance
exists? A. The first part of the entry is where 1,000 shares were
hought through the Stock Exchange and sold to Theo. Frontier and
both, thev eventually balanced that, but then their entry on the Van-
couver Stock Exchange is balanced with this washed sale, where the
stock was sold back to them on the Exchange.

Mr. Farris: 1 object to the term “washed sale.”” He can say
*sold back.”

Mr. Fraser:

The Court:

Mr. Farris:

My friend hates the word “washed.”
If vou please, it might not be the proper term.

| submit that it is not capable for this witness to
say.

Mr. Fraser: (. Did those sales off the Exchange have any
particular meaning in your brokerage house, or in brokerage circles?
A, Yes.

(). Don't tell us yet until his lordship permits you to do so. Did
sales off the Exchange have any meaning in brokerage parlance’

The Court: Do vou object to that, the meaning?

Mr. Farris:  No.

The Court: . Tell me, answer the question? A.  Yes, they
did have a meaning, these sales sold off the exchange. They were to
quash the sales or purchases made on the Vancouver Stock Exchange.

Mr. Fraser: Q. \What is that?> A. They were to quash the
purchases or sales made through the Vancouver Stock Exchange.

The Court: The crosses.

Mr. Farris: 1 want the witness to be sure that he knows what
he is saying.

Mr. Fraser: Nothing turns on it.

(). You were explaining the balance to his lordship on those
confirmations when [ interrupted you?

A. The 1,000 shares bought through the Stock Exchange were
balanced with the 1,000 shares sold back to Denbigh, Dickinson &
Greathed off the Exchange. Then they also confirmed 1,000 shares
to Messrs. Theo. Frontier & Company. They sold the 1,000 shares
and the balance on that day, they have this entry from the house ac-
count showing 1,000 shares from house account which balances these
entries. There are four complete entries.

Q. What are the four complete entries? A. The first is the
1,000 shares bought through the Vancouver Stock Exchange, and
sold back to Denbigh, Dickinson & Greathed off the Exchange.

Mr. Farris: Q. Does it say “sold back to'?

The Court: “Sold to.”

Mr. Farris: « A very different thing. I want you to tell this wit-
ness that he is drawing conclusions from the evidence that are not in

accordance with the facts.
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Mr. Fraser: He has to explain the system.

The Court: Stick to what the facts were according to your
knowledge? A. Those are the facts.

Q. You used the expression “‘sold off the Exchange,” is that
true? A. Yes, there is no record through the Vancouver Stock
Exchange of this “sold to.” "

Mr. Fraser: Q. The records speak for themselves, is there a
sale of that 1,000 shares on the records of the Vancouver Stock Ex-
change for that day?

A. No, no record at all of Associated, of 1,000 shares as being

sold.

Q). On the Exchange? A. On the Exchange, no.

I want you to complete your illustration to his lordship of
the system of balancing of the three confirmations?

Mr. Sloan: We may assume that my learned friend is going to
show this system had something to do with Frontier. It may be appli-
cable to 99 per cent. of the clients. Let us assume that—

The Court: Theo. Frontier is on two of the documents used.

Mr. Sloan: That is only a minor transaction. My friend is in-
troducing a system and not a transaction.

The Court: Do you submit that he is not entitled to prove a
system if it is related to the plaintiff?

Mr. Sloan: As long as it is related to us. He has to tie it to us
during the proceedings. He is trying to illustrate the system because
of the plaintiff’s innocence. He has to tie the system to us, that is the
trouble.

The Court: You may go on, Mr. Fraser.

Q. By the expression “sold off the Exchange,” you simply mean
that you find no record of that sale in the records of the Vancouver
Stock Exchange? A. Yes, that is right.

And you find a document which has on it for example here,

“Denb;gh, Dickinson & Greathed sold to?” A. *‘Sold to” 1,000
shares.
Mr. Fraser: (. Were 1,000 shares delivered to Denbigh, Dick-

inson from the securities department? A. There would be 1,000
shares delivered to Denbigh, Dickinson.

Q. 1 want you to explain it so his lordship will have it clearly.
You were saying the balance there—

The Court: Just a moment, Mr. Fraser. Couldn’t you take a
transaction where you were submitting that the plaintiff company

were interested and follow it right through?

Mr. Sloan: That is just the point, the burden is on him to prove
each incident.

Mr. Fraser: May I state what I am going to do?

The Court: For example, you call my attention to (1) “sold to

Denbigh, Dickinson”—well, if you would take—you have one here
Frontier—now, if you would take one of them and follow it right
through.
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Mr. Fraser: The witness can do that.

The Court: Q. Yes. You have a confirmation slip there of
Theo. Frontier. Can you begin with one of them? A. T can, your
lordship. ,

( Very well? A. In this first case Theo. Frontier placed
with Solloway, Mills, of Vancouver, an order to buy 1,000 shares of
Associated Oil on the Vancouver Stock Exchange. The defendant
company purchased through Denbigh, Dickinson & Greathed the
1,000 shares at a purchase price of $4.45 through the Vancouver
Stock Exchange. In turn—

The Court: (). Now, on the same day—

Mr. Fraser: Q. As the confirmation— A. As the confir-
mation shows.

Q. I think you had better stop there. His lordship wants you
to go step by step. They bought 1,000 shares on the Stock Exchange.
That means they would receive 1,000 shares from Vancouver Stock
Exchange?

A. They would receive in the ordinary course 1,000 shares
through the Clearing House of the Vancouver Stock Exchange. They
also sold 1,000 shares of Associated Oil at $4.45, of which there is
no record on the Vancouver Stock Exchange.

Mr. Sloan: There is a record of that buy on the Vancouver
Stock Exchange of $4.45.

Mr. Fraser: It is so complicated, | wish that my friend would
not interrupt.

Mr. Sloan: It is complicated all the more by not putting it in
chronological order to the witness.

The Court: Go on.

A.  From these two confirmations we would deliver to Denbigh,
Dickinson, 1,000 shares of Associated Oil on payment of $4,443.65.

Mr. Fraser: Q. \Vas that made through the Clearing House?

A. Now, this would be made direct to Denbigh, Dickinson &
Greathed, the delivery of this stock on payment of that amount. Then
in turn we would tender to the Vancouver Stock Exchange our
cheque for $4,450.

To the Vancouver Stock I[Exchange? A. Cheque for
$4,450.00 and would receive from them the 1,000 shares of Associated
Oi1l which Denbigh, Dickinson & Greathed would have delivered to
the Stock Exchange.

The Court: Very well.

Mr. Fraser: Q. Does that balance the transaction that far?

A. Insofar as the confirmation to Denbigh, Dickinson on the
Vancouver Stock Exchange that would balance the transaction. We
had received $4,443.65.

Q. Through the Exchange? A. No, from Denbigh, Dickin-
son direct on delivery of the 1,000 shares and we would in turn de-
liver $4,445 to the Vancouver Stock Exchange and receive 1,000
shares back again.
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RECORD Mr. Farris: The witness is making a circuit which seems very
In the simple. He should explain that when Denbigh, Dickinson sell on the
Z?Pl;‘;mi Lourt Exchange any shares, whether it is this 1,000 or for Solloway Mills,
Columbia. or anybody else, that there are forty or fifty other brokers who have
Procecdings 1 equal right to buy those shares.
at Trial. The Court: Q. Is that true? A. Yes.

Plainiifi's Case. Mr. Fraser: (). That is the trouble with these interruptions.

—_ Does that make any difference on your balance? A. No difference

George Lewis g
ol at all,

Direct Exam. Q. Explain why it makes no difference?
Dec(.ég:{t}ggl. A. Well, if another broker had, instead of Denbigh, Dickinson

& Greathed had sold 1,000 shares of Associated Oil on the Exchange,
it would still make no difference, because we have already 'sold to
Denbigh, Dickinson & Greathed the 1,000 shares and in any case if
Solloway Mills or the defendant company only bought part of that
stock through the Vancouver Stock Exchange it would not make any
difference because they would still have to deliver the 1,000 shares.

Mr. Farris: Well, now, let him explain—

Mr. Fraser: If this witness is allowed to go on and explain
without these continual interruptions. My friend will have ample op-
portunity to cross-examine.

Mr. Farris: The matter is as involved as the witness is.

Mr. Fraser: Those are the observations that are confusing the
issue.

The Court: Go on.

- A. T should explain where the defendant company would de-
liver the stock to Denbigh, Dickinson direct and receive back from
them through the Vancouver Stock Exchange—there would be an
exchange of cheques for the same value less commission allowed the
agent broker and tax on the sale of the stock. There is commission $5
and tax $1.35.

Mr. Fraser: Q. Was there any special commission allowed to
the agent broker? A. Yes, a commission of one-tenth.

(). For performing this service? A. Yes.

(). Explain how this No. 5 confirmation comes into this picture?
A. Well, they have confirmed the purchase of 1,000 shares of Theo.
Frontier and Company and to balance the entry they sell from the
liouse account at the same price 1,000 shares to make a balancing entry
in our books in the office.

Mr. Fraser: -Does your lordship follow?

The Court: You may go on.

A. That would complete the whole transaction.

Mr. Fraser: This No. 5, that is the house sell confirmation, 1s
it? A. Yes.

Q. Would those be recorded, or the result of that be recorded in
any document in your office> A. It would be recorded in the house
ledger.
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Q). What effect would that have on the house ledger, would it make = RECORD

long or short?> A. It would make a short position of that amount of 7, the

stock Supreme Court
S . N of British
The Court: Have you the house ledger > Columbia.
Mr. Fraser: That is the Vancouver house ledger which is not —
< Proceedings
produced, my lord. at Trial.

The Court: Well, now, apparently counsel take a different view
of the transaction or effect of it. Is there any objection to both of you
helping me now by giving me—by throwing any light you can on this gg&f{ge Lewis

10 evidence that 1 have. I find it somewhat difficult to follow just that. Direct Exam.
Mr. Fraser has a certain view of that and I assume Mr. Farris has DCC@S&}:{?
another. Couldn’t you just give me that shortly now so that it would
he of some assistance?

Mr. Fraser: [ can state it to the witness and ask him 1f that is
an accurate representation of the system?

The Court: Mr. Farris has suggested, for example, that there
is something that made all the difference in the world.

Mr. Fraser: That was a suggestion.

The Court: May I have his suggestion now?

20 Mr. Fraser: He suggested that and I ask you to ignore it in the
meantime.

The Court: [ don’t want to at the present, if I can carry it along
as to what the suggestion of the defendant is about the matter. It
might clarify the situation for me as 1 go along.

Mr. Fraser: This witness has stated that it has no effect on the
system at all. My learned friend on cross-examination may bring out
something different and then it may be time to explain to your lordship
whether or not our views coincide. The witness at present has stated
what the system is, that there was a buy on the Exchange and a sell

30 off the Exchange, a notification to the client they had bought the shares
for him and a sale in the house. That is as simple as A, B, C.

The Court: Now, what do you suggest, Mr. Farris, very shortly?

Mr. Farris: If vour lordship will permit me to ask one or two
(uestions.

The Court: Then you prefer to leave it until then?

Mr. Farris: I think it would be wiser because we will cover that
in cross-examination. I might say this muclf, to enlighten your lord-
ship that the effect the witness draws is entirely erroneous. Your lord-
ship has asked me that and that is my suggestion. When the matter

40 goes through the Exchange it does not matter whether it is a buy from
Denbigh, Dickinson or John Jones, it 1s a proper buy, and what they
did in the house account is a different matter. They may be long or
short, and that is for my friend to prove and he has not proved any-
thing up to date.

The Court: You may go on.

Mr. Fraser: Q. Did you see the Vancouver house account from-
time to time? A. I have.

Plaintiff’s Casc.
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During what period? A. From January, 1929, until
December of that year.

Q. You had occasion to see the Vancouver house account?
Yes, referred to it often.

Q. Under what circumstances would you have the need of refer-
ring to the house account? A. Well, at one time my duties were to
prepare what was termed a trading sheet, and on this trading sheet
was shown the Vancouver house position.

Q. How often was this trading sheet prepared? A. Daily.

Q. And shows the house position of various stocks? A. Yes.

Q. To whom did you give the trading sheet? A. The trading
sheet was handed to the chief traders.

Q. The chief traders of the defendant company?
defendant company.

Q. Can you tell his lordship whether the defendant company
were long or short on A. P. Consolidated, these stocks I have men-
tioned.

Mr. Farris: That is a very broad question. [ think he should
establish his knowledge whether he would be able to tell whether the
defendant company was long or short.

The Court: Whether he has seen it.

Mr. Farris: That is only one part of the company’s position.
The company’s business was from Toronto to Vancouver. They had

42 offices and he must be able to give the position of the whole.

A.

A. Of the

Mr. Fraser: | am talking of the Vancouver house account.

(). Have you looked at the Vancouver house account? A. 1
have.

. Are you able to say whether it was long or short on certain

stocks?

Mr. Farris: That has no bearing on the case at all.

The Court: He has seen the books.

Mr. Farris:  That may be, unless my friend is going to show or

say the house account was short and that we had not the stock on hand
which my friend must do if this evidence is to be of value.

The Court: Are you submitting I should not have evidence of
the Vancouver house account?

Mr. Farris: Unless my friend is going to connect it up with the
whole position.

The Court: I can admit evidence from the Vancouver house
account from this witness.
Mr. Farris: What relevancy has it unless my friend connects

with the entire position of the company and unless my friend under-
takes to say that it is a step connecting it up with the entire business.

The Court: This business was being carried on in the Vancouver
office and certain books and documents were there, and subject to what

. vou might say I think I would be entitled to evidence as to how those

hooks appear, so that the house account can be seen.
Mr. Farris:

This 1s a Dominion company with forty-two offices,
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and my friend is trying to show a short position of the company. He
might as well produce—

The Court: Apparently evidence is going to be led to show a
short position for the term that this witness had access to that book.

Mr. Farris: That has no relevancy unless he shows the entire
position of the company. It is like taking one sheet out of a book and
saying I am going to prove this.

The Court: These are from the books in the Vancouver office.

Mr. Farris: But, they are only one leaf so to speak of the entire
books, and unless my friend is going to prove the entire books, then
this is not proper evidence because the Vancouver books might show
one thing, Calgary another and Toronto another, and St. John books
another and Halifax another, and unless my friend is going to give
a comptete picture of the thing, what | am asking is that he undertakes
to give it, otherwise it is not relevant.

The Court: The plaintift’'s dealings were through the Vancouver
office and there are certain books there and this witness is called to
testify as to what those books show.

Mr. Farris: Might I give this illustration, we have in Canada
banks who have certain funds deposited with them. Now, in an action
against one of the banks where they were alleging the bank was bank-
rupt, would it be proper evidence to bring into court, for instance, say,
the Roval Bank, to bring evidence in court and prove that at the corner
of Main and Hastings the Royal Bank of Canada branch did not have
sufficient funds on hand to pay the depositors of the bank, that they
were in that position, when the funds might be in the main office or at
Montreal.

The Court: 1 am not prepared to agree that that i1s entirely
analogous, for example, if this witness can give evidence as to whether
the position shown by the books was short or long, it might be a ques-
tion of onus, whether the onus be on you to show if you wished to show
that through transactions elsewhere that the position was otherwise,
but do you submit that the plaintiffs have to follow you in all your
transactions elsewhere?

Mr. Farris: 1 think there is no question about that. They are
alleging what is in effect a criminal offence. Now, a criminal offence
cannot be proved by just proving—

The Court: Assuming the plaintiff was dealing with the Van-
couver office books show certain things, you submit that it is not
evidence unless you bring in Calgary, Toronto and other books?

Mr. Farris: With all respect, T do not think it matters. It 1s
open for argument.

The Court: If you suggest then in spite of what Vancouver
hooks show that vour position was otherwise.

Mr. Farris: No, I submit not. Surely, if we were trying the
Royal Bank of Canada for bankruptcy and one branch of the Royal
Bank I showed had not enough to pay depositors, your lordship would

RECORD
In the
Supreme Court
of British
Columbia.
Proceedings
at Trial.

Plaintiff’s Case.

George Lewis

Reck,

Direct Exam,

Dec. 8th, 1931.
(Cont’d)



RECORD
In the
Supreme Court
of British
Columbia.
Proceedings
at Trial,

Plaintiff’s Casc.

George Lewis

Beck,

Direct Exam.

Dec. 8th, 1931.
(Cont’d)

92

not lean to that argument for one moment, and because it happens to
be Solloway Mills and not the Roval Bank of Canada—I say there is
no difference in principle.

The Court: I do not take kindly to your putting 1t that way.

Mr. Farris: I am sorry. ’

The Court: The transactions are different.

Mr. Farris: A customer is dealing with the Hastings and Main
branch of the Royal Bank, but neverthless the Royal Bank of Canada
has its head office in Montreal with branches all over Canada. Sollo-
way Mills are a company with head office in Toronto and they ran a
branch in Vancouver. [f I instruct the head office—

The Court: I am not depriving vou of the right to argue now,
vou may do so later.

Mr. Farris: 1 would ask that 1 be allowed to, subject to my
objection, and with the right to perhaps by cross-examination on the
matter clear it up, so I would ask that my rights be reserved on that.

The Court: 1 would like to rule on the admissibility as we go
along. It seems to me that this evidence is admissible but I am not
depriving you of the right to argue that that does not prove what it is

sought to say it does prove. Very well.

Mr. Fraser: Have you knowledge of the long or short position
of A. P. Con.? A. Yes.

Mr. Sloan: When?

Mr. Fraser: At any period material to the action. Q. Say
from February, 29, to October, '29? A. Yes. The Vancouver house
account showed a short position in A. P. Con.

Q. I don’t suppose you know the number of shares they were
short? A. No.
Q). Were they appreciably short? A. Yes, many thousands.

Q). Can you say, and I am talking—

Mr. Farris:  Now, this is a matter surely—if my friend proceeds
with the evidence properly, 1 would not have any objection.

Mr. Fraser: If we only had the house account here.

Mr. Farris: My friend is examining on an account and if he has
copies of the accounts, he should bring them.

Mr. Fraser: [ am giving secondary evidence as to the house
account.

Mr. Farris: 1 am prepared to let you give secondary evidence
and not object to it, providing you are able to get it from a' man who
is able to tell, but you cannot give it in general broad terms.

The Court: This witness, as I followed him, was having pre-
pared daily under his direction reports.

Mr. Farris: That is true. This witness goes this far, he is not

- saying that they showed a long or short position, but when he comes

to saying there were thousands of shares or hundreds of shares, if he
does that he must be able to say that on June 29 they were short so
many shares and on June 28th.
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The Court: He might not be able to.

Mr. Sloan: Then he should confine himself to the general state-
ment of whether they were short or long.

The Court: For instance, I might be interested at another time
as to whether they were long.

Mr. Fraser: 1 will ask that question. May I get my position
clear? Surely with this witness, he was one of my learned friend’s
employees, and not my witness.

Mr. Farris: Don't say that.

Mr. Fraser: | am endeavoring to give secondary evidence.

Mr. Farris: | won't object if my learned friend will say they
are his witnesses. They were employees of the company and they
have been divulging things that were obtained during the course of
the employment.

The Court: Go on, Mr. Fraser, 1 am giving certain directions.

Mr. Fraser: (). Cotton Belt.

The Court: (). With regard to A. P. Con., immediately after
October 29, would the position be otherwise. A. No.

Q). It continued? A. It continued to be short.
The Court: Next one?

Mr. Fraser: | am talking about the same time.

Mr. Farris: | am drawing attention to this that this witness
swears he did not know anything about it until October, '29. A. No.

(). When did you leave there? A. April, 1930.

Mr. Fraser: Q. Can vou pick the position of the house account,
from January, 1929, to October, 19297 If you know, from what
month? A. From April, 1929, until October and November, 1929.

Q. From April, '29, to November. [ am asking you as to your
knowledge of the various stocks that I will mention, Cotton Belt? A.
That I cannot give for that period.

(). Associated Oils? A. Short position.

(). A short position. Are you able to say whether it was appre-
ciably short or not. They come later? A. No, | cannot say.

Q. You know they were short? A. Yes.

(). Were theyv ever to your knowledge long? A. Not to my
knowledge.

Q. Devenish? A. A short position.

(). 1 want you in each case to state whether it was considerable,

if you know or not?

0.

A. Considerable, considerably short.
Were they ever to vour knowledge during that period long on

Devenish? A. No.
(). Fabyan? A. [ cannot remember the position now.
(). Freehold? A. Considerably short during that period.
Q. Ever to your knowledge long? A. No.
Q. George River? A. A short position.
Q. Can you say the extent? A. No, I cannot give the extent.
(). Were they ever to your knowledge long? A. No.
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Mr. Farris: Q. You say they were never long? A. Not to
my recollection.

Mr. Fraser: Q. Grandview? A. A short position, consider-
ably short.

Q. Have you any idea of the extent of the shortage on Grand-
view? Have you ever seen the figures during that period? A. Yes.

Q. What would you say their short position was, I mean, not
in figures? A. A short position of hundreds of thousands of shares.

Q. Were they ever to your knowledge long? A. No.

Q. Golconda? A. A short position.

The Court: Q. What is your answer? A. A considerably
short position.

Mr. Fraser: Q. Ever to your knowledge long? "A. Yes.

Q. Home Oil? A. Considerably short.

Q. And the same questions I am asking in each case were they
ever to your knowledge long? A. No.

Q. Illinois Alberta? A. Considerably short. They were not
long during that period to my knowledge.

Q. Mayland? A. Considerably short. They were not long
during that period either.

Q. Mercury Oil? A. Considerably short, no long position to
my knowledge.

Q. Mohawk? A. [ cannot give the position on that.

Q. Oregon Copper? A. A short position.

Q. Ever to your knowledge long? A. 1 would rather not
answer that question to that one. 1 cannot remember definitely.

Q. Pend Oreille? A. Considerably short, no long position to
my knowledge.

Q. Reeves Macdonald? A. Considerably short, no long posi-
tion.

Q. Southwest Petroleum? A. Considerably short, no long
position to my knowledge.

Q. Topley Richfield? A. A short position.

Q. Whitewater? A. A short position. I do not make any
further statement than that.

Q. What about Topley Richfield? A. A short position; 1 make
no further statement than that.

0. Do you know what the system of the defendant company was
with respect to shares listed solely on the Vancouver Stock Exchange?
A. Shares listed solely on the Vancouver Stock Exchange, they were
all held for all branches. They were usually sent out to Vancouver
to be held by Vancouver. ‘

The Court: The reporter will have to read that. (Reporter reads:
“Do you know what the stystem of the defendant company was with
respect to shares listed solely on the Vancouver Stock Exchange? A.
Shares listed solely on the Vancouver Stock Exchange, they were all
held for all branches. They were usually sent out to Vancouver to be
held by Vancouver”).
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The Witness: The shares listed on Vancouver Stock Exchange
were held by the Vancouver office. Any other shares any other branch
may have had were sent to Vancouver office.

Mr. Fraser: Q. Have you any knowledge as to what the policy
ot the defendant company was on the uestion of a client taking a
short position? A. No client was allowed to take a short position
at all with the defendant company.

(). Does that apply from January or February, 1929, to October,
19292 A. It applied from early spring, 1929, and thereon while I
was with the company.

Q. How do you know that?
that effect.

A, Instructions were 1ssued to

). By whom? A. DBy the Western General Manager.
Q. Whoishe? A. Mr. J. F. Macdonald.

Q. Is Mr. Macdonald in court? A. Yes.

Q. Is Mr. W. K. McGee in court? A. Yes.

Q. What was his position with the defendant company?
Mr. McGee was the accounant.

(). Chief accountant? A. Chief accountant in the Vancouver
office.

Q. And you mentioned Mr. MacKenzie, the floor trader.
he there when you were there?> A.
with Mr. Willins, the two of them.

Al

Was

He was one of the head traders.

Q. Isheincourt? A. Yes.
(). Have you any knowledge as to whether the defendant com-

pany farmed out any of its business?

Mr. Farris: I do not know what that has got to do with it?

Mr. Fraser: [t has a lot to do with it.

The Court: You might show me the relevance of it.
know as you go along whether it is relevant or not.

Mr. Fraser: Yes, my lord, I will not press the question.

The Court: Very well. Next question.

Mr. Fraser: (). These certificates that you received—you
received certificates, did vou not, from the Clearing House? A. Yes,
we did.

Q. And you got certificates from clients from time to time for
use as collateral? A. From clients, yes.

Q. How were they deposited? Did they come to the securities
department? A. Yes, received by the securities department.

(). How were they dealt with?

Mr. Farris: 1 object to this. This is the general dealing with
the customers’ other securities. 1 do not see what it has got to do
with this.

The Court:
relevant.

Mr. Fraser: With respect to all certificates.
fraudulent system.

The Court:

[ must

I do not see how the certificates deposited are

I am showing a

You might begin with the plaintiff's certificates and
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allege or submit that they did the same thing in the same way with the
others. Take the plaintiff’s certificates.

Mr. Fraser: Q. Deal first with certificates, collateral received
from Theo. Frontier Limited, or any other client. Was there a system
in connection with them? If so, explain it? A. For all mining
stocks being received. it was placed in stock with the rest of the certifi-
cates we had on hand.

Q. Can you tell me about any certificates coming from Theo.
Frontier? Were any certificates received from the plaintiffs, ear-
marked for him? A. None whatever.

Q. Was any earmarking done for any clients? A. No.

The Court: These are the certificates that Theo. Frontier
deposited there with the defendant company?

Mr. Fraser: I am dealing with that and I want to show—

The Court: Then may I ask the witness this question, what was
done with the certificates?

Mr. Fraser: 1 do not suppose this witness is able to tell.

The Court: . Where were they put? Who got them?

Mr. Fraser: Q). Who would get the certificates in the office in
the ordinary course of business? A. They would be received by one
of the clerks in the department who was detailed to receive the securi-
ties from clients and brokers and the Clearing House.

Q. Where would they be? A. They would all be placed in a
receptacle or special box made for them.

Q. Did you have special box for Theo. Frontier?
were all placed in one common box.

Q. Most of them coming from Frontier would have his name
on them? A. No, they would have no name on them at all. They
would not not have Theo. Frontier’s name at all.

Q. How would you use them, how would they be endorsed?

The Court: This certificate being for what?

A. Street certificate.

Q. What is a street certificate? A. A street certificate duly
endorsed and witnessed and the signature guaranteed. Then it be-
comes the same as an ordinary dollar bill. It is just a bearer certifi-
cate.

Q. That would be for certain shares?
covering a certain number of shares.

There would be nothing on the certificate that you would get
from the plaintiff to indicate that he was the owner of the certificate?
A. No, there would be nothing at all. There may be an exceptional
case. There might be a certificate registered in his name, but the
majority of them were ordinary street certificates with nobody’s name
on them but blank and duly endorsed and the signature witnessed
and guaranteed. They were acceptable.

Q. And you say that the certificates received from the plaintift
might go in the receptacle where other certificates of other clients
went® A. They would, ves.

A. No. they

A. Yes, each certificate
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Q. A person just looking over them would not find anything to
indicate who had deposited them with the defendant? A.  No, not
on the certificate. There would be nothing to show who deposited it.

Q. Explain this stock register> Would they give a record of
the street certificates? A. Yes, they give a record of the street cer-
tificates, and they would only record from whom we received that
particular certificate.

Q. That was your record®> A. Yes.

Mr. Fraser: Q. Dut these certificates that you got from the
plaintiff or any other client you say were simply like dollar bills. You
treated them as currency. A. Yes. Certificates from the Clearing
House were dealt with in the same way.

The Court: T do not follow the question.

Mr. Fraser: Certificates received from the \ancouver Clearing
House, were they dealt with in the same way> A. In exactly the
same manner.

Q. Any earmarking of those? A. No, none whatever.

Q. Astopersons? A. No.

The Court: Q. You would receive others from the Clearing
House in what connection> A. On the stock bought on the Van-
couver Stock Exchange, we would receive certificates from the Van-
couver Clearing House and they would be registered in the stock
register and placed in a receptacle and there would be no marking on
them to show who they were received from.

The Court: You must assume that | do not know very much
about these matters. _

Mr. Fraser: They got certificates in two ways. They would
come from clients direct or from the Clearing House.

The Court: Let the witness explain.

Mr. Fraser: Q. That is what he has said. Is that right> A.
Yes, they would receive certificates from clients who wished to sell
certain stocks and they would be received and registered in the stock
register and just placed in the box for that purpose, and the same thing
applies to certificates of the defendant company, which they had bought
through the Vancouver Stock Exchange. They would be received
from the Clearing House and entered in the stock register and filed in
the same box.

Q. You show me from the stock register one example from a
client and another example received from the Vancouver Clearing
House? A. Exhibit 3.

Can you take the plaintiff, can you take one referring to the
plaintiff?  A.  Yes, I am just looking for one now. Here is one.
This shows on March 23rd, 1929.

Q. What exhibit number is that? A. Exhibit 3. It shows
certificate 2021 for 100 shares of George River Gold Mines registered
in the name of R. R. Steves received from Theo. Frontier & Company.

Q. And the entry under “to whom delivered” would indicate it
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was delivered— A. To George Oldox, and delivered March 25th.

Q. Show me the entry with regard to delivery from the Van-
couver Clearing House? A. Here is an entry March 22nd, certifi-
cate 1555 for 500 shares registered in the name of J. A. Boyd, received
from Vancouver Clearing House on March 22nd and delivered back
to the Clearing House March 23rd.

Mr. Farris: Where does that apply to Theo. Frontier?
A. 2021, 100, Theo. Frontier.

Mr. Fraser: Q. Where is there one for 100 in Theo. Frontier's
account, that is what his lordship was asking?

The Court: Q. That is helpful, what you are giving me, if
vou can give me an example of one of Frontier’s certificates coming

irom the Clearing House? A. That would be hard to do to show .

any certificates coming from the Clearing House to be delivered to
Theo. Frontier & Company It might be recewed from the Clearing
House, but that particular certificate may not be delivered to Theo.
Frontier They might take any certificate to deliver to him.

. Farris:Q. Where is the one received from the Clearing
House? A. The one received from the Clearing House would be
put in the box.

The Court: (. All examples given on this page, March 22nd
and 23rd, 1929, were delivered to the Clearing House. Can you show
me one where it is otherwise received than from the Clearing House?
\Where it was received from the Clearing House? A. Here is cer-
tificate for 250 shares delivered from the Clearing House and deliv-
ered to Hing on April 22nd and another one delivered to Calgary
March 22nd.

Mr. Fraser: . While you are here [ want you to explain this
to his lordship, this clearing sheet, exhibit 5, showing the buys and
sells on the Clearing House of Solloway Mills, and what certlﬁcates,
if any, were 1ece1ved from the Clearing House. Take June 11th, 1929.
Just explain the delivery system of the Clearing House? A. These
tive sheets, my lord, show the transactions on June 11th, 1929. On
this side—

Q. On the left-hand side> A. On the left-hand side it shows
the stock sold to various brokers, the number of shares sold and the
names of the stock.

Q). And Solloway Mills? A. Yes.

(). To the various brokers? A. Yes.

. These are all brokers’ names? A. Yes.

Q. VVhat is on the right-hand side? Under the headmg “To
rake from”> A. The right-hand shows the number of shares bought
from the various brokers.

Mr. Farris: Q. Do I understand all these shares bought from
the Clearing House, you got a certificate from the Clearing House?
A. No. not necessarlh T will show you that in a moment. They
also show the purchase price paid and the purchase price received and
the total price of the certificates.
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Mr. Fraser:
The Court:

(). Take the stock A. P. Consolidated—
Have you any objection to taking this sheet?

Mr. Fraser: It is exhibit 5, June 11th. It goes from June 1st.

The Court: VYes, that is the first sheet to June 11th. There are
five sheets? A. Yes. This is the first sheet.

Mr. Fraser: Q. 1 see on the Vancouver Stock Exchange you
sold some A. P. Con. to various brokers and bought A. P. Conqohdated
from various brokers> A. Yes.

Q. I want you to tell his lordship how those shares were cleared.
A.  This 1s the recapitulation here.

The Court: Q. Now, you are referring to something else.
Yes, referring to certificates.

Q). The same date? A. Yes, the same date. We are taking
A. P. Con., for example, and showing how we would deliver these
shares in one parcel to one broker and how we would receive them
and we also on the same date bought 100 shares back. To facilitate
matters and make it easier, 1nstcad of delivering that 100 shares to
the Clearing House and receiving back, it makes “Tor extra work, that
one offsets that entry. Now the same thmcr would apply to that fifty
shares which we sold, it would offset the hft\ shares we bought.

Q. All you got from the Clearing House was the net bqlancc
one way or the other? A. Yes.

Q). Ttis like a Clearing House in a bank? A. VYes.

Q. That is what the Clearing House is for? A. Yes.

Q. You cleared on the net balance, whether you owed shares to
them or they owed shares to you? A. e cleared on that balance.

Mr. Farris: Q. And that is for actual transactions going over
the exchange? A. Yes.

Mr. Fraser: You told his lordship the system of—and I meant
to ask you before—of buying stock on the exchange and selling off to
agent brokers off the exchanfre was there any system the reverse of
1hat in selling off the exchanoe and buying back on the exchange. A.
That is the reverse of the other

The Court: What is that? A,
They could use it both ways.

Mr. Fraser: Q. Did they to vour knowledge® A. Yes.

Q. During what period> "A. " The period from February, 1929,
until April—

Q. To your knowledge while you were there? A,
I was there.

Mr. Fraser:
teller’s blotter.

Mr. Farris: What?

Mr. Fraser: The teller’s blotter. It was in the notice to produce
and through inadvertence he did not bring it along. He is getting it.
That conclude% my evidence from this witness sub]Lct to what I haw
to say about that book.

Al

That 1s the reverse systeni.

Yes, while

My learned friend is getting for me a book called a
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CROSS-EXAMINATION BY MR. SLOAN:

Q. In dealing with this transaction of May, 1929, that is the
one before his lordship, in which you were giving the example of con-
firmation forms, it is true, is it not, that there was enough stock bought
by Solloway Mills & Company Limited on the Exchange that day to
take care of Theo. Frontier & Company’s orders at that price? A.
On that order?

Q. Yes? A. DBought on the Exchange?

Q. Yes? A. Yes.

Mr. Sloan: Q. [ want to read one or two of your answers
given in the Lockett case. Do you remember the Lockett case a few
davsago? A. Yes.

Q. Your memory would be quite clear then. [ want to read, and
rather than stop at every ruestion and answer and ask you whether
it is correct, I want you to stop me and tell me if it is not correct.

Mr. Fraser: You had better put the question and answer and
ask him 1f it is correct.

The Court: That is the better way. You listen and if it does
not seem correct, say so.

Mr. Sloan: Q. I am reading from page 66 of the transcript:

“Q. Isn’t this true, that the protection of the customer—that is
“why there has been this insistence of these stocks being put on the
“lixchange that that is the protection of the customer? A. VYes.

“Q. Everybody has an equal show at it. That is right, isn’t it?
"A. That is true.

*Q). For instance, if 1 go into Solloway Mills and ask them to
“buy for me 1000 shares of Home Oil, and it should happen that one
“of Solloway Mills’ brokers should put up 1000 shares on the Ex-
“change, and another broker should buy it, another Solloway Mills'
“man, the protection would be there to the customer, wouldn't it? A.
*1t would, yes.

“Q). Everybody has an equal chance, and whether it is buying
“or selling that is so, isn’t it? A. Yes.

Q. Now, if I go to Solloway Mills and tell them to buy 1000
“shares on the Stock Exchange for me, of Home Oil, and Solloway
“Mills’ broker comes on the floor and buys it from one of these brokers
“—what were the names you mentioned? A. Continental Securities.

“Q. That would be an open transaction on the floor of the Ex-
“change? A. It would.”

A. Pardon me, read that again.

“Q. Now if I go in to Solloway Mills and tell them to buy 1000
“shares on the Stock Exchange for me, of Home Oil, and Solloway
“Mills’ broker comes on the floor and buys it from one of these brokers

ee ammaana Y 19 A /S I L

é JENNOR, RISV IO O PSR

10

20

30

40



10

20

30

40

101

"Q. That would be an open transaction on the floor of the Ex-
change? A. Itwould.”

A. It would be, yes.

“Q. The Court: . You mean by that that anybody, apart
“from these men, it would be open to any other member of the Ex-
“change to put the thing at a lower price> A. It would be, yes.”

The Court: You are able to follow this? A. Yes.

Mr. Sloan: Q). "Q. Sothat as far as I would be concerned as
“customer, [ would get a full run for my money, assuming that the
“Clearing House delivered those shares® A. Yes.

“Q. What difference does it make to me as customer whether
“Solloway Mills sells short that day or not as long as 1 get my shares
“bought over the Exchange? A. Will you just put that question
“again?

“Q.  Isay, as long as 1 place my order with Solloway Mills and
“they buy 100 or 1000 shares on the Exchange, and the clearance is
“made through the Clearing House and those shares come in and 1 get
“them, what difference does it make to me whether behind the scenes
“Solloway Mills sell on some transaction 1000 shares short that dav?
“A. It would not make any difference at all providing you got deliv-
“ery of your stock.

"Q).  And there would have to be a clearance of 1000 shares that
“Solloway Mills bought that day on the Exchange or they would be
“turned out of the Exchange?> A. There would have to bhe de-
“livery—

“Q). There had to be deliverance to the Clearing House of that
“amount? A, Yes.”

You gave those answers to the questions and they are correct
are theynot? A. Yes.

"Q. Now, clearing up one or two minor points as we go along
this one-tenth commission you refer to being paid to agents is recog-
nized by the Vancouver Stock Exchange, is it not> A. That is the
amount fixed by the Stock Exchange.

Mr. Fraser: Q. What for?

Mr. Sloan: For the one-tenth commission for agent brokers. |
am talking of the one-tenth commission.

The Court: Q. You spoke of the one-tenth commission for
agent brokers for doing certain work? A. Yes.

Q. Now, then, you are being asked about that.

Mr. Sloan: (). 1 say that rule is recognized by the Vancouver
Stock Exchange, is it not? A. Whether it is theirs, I could hardly
swear to, Mr. Sloan, I am not familiar with all the rules of the Stock
Exchange.

Q. We will get somebody else who is familiar with it. You told
us about the short position of the house. I want to see what you mean
by short position. \We had that before in the Lockett case. I am read-
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ing from page 39 and the same procedure applies to what 1 am reading
now as I read before:

“Now, as a matter of fact, all a short position means in regard
“to the house as far as the records of buying and selling is concerned,
“‘is that they have sold more than they bought, isn’t that so? A. Yes.

“Q. Say, during a certain month, that the house takes a short
“position during that month, it would mean in that month that they
“sold more than they bought? A. Yes.

“Q. Or if they took the long position it would mean they had
“hought more than they sold? A. Yes.”

That is correct? A. Yes.

Q. The house was speculating itself > A. Yes.

Now, so far as shortage is concerned, it 1s a fact Solloway

Mills & Company, as suggested by Mr. Farris, had forty odd offices

scattered throughout Canada? A. Yes.
Q. You have no conception, of course, of the position of the
Calgary office of the company? A. No.

Q.  You have no conception of the Toronto position of the com-

pany? A. No.
Q. Toronto is where the head office was? A. Yes.
). And there were stocks being shipped back and forth between

these offices daily? A. Yes, there would be stock in transit at all
times. There was a tremendous amount of buying and selling.

Q. All you are talking about when you are talking of the long
and short position, you are talking of the company’s own trading
account in the Vancouver market, 1s that right? A. I assume that
is practically what it amounts to.

). Yes, I want to read one or two more questions and answers:

"Q. Isn’t this a fact, that if I am selling—I am Solloway Mills
“and for all you know [ may have 10,000 shares in my head office at
“Toronto, that is where yon would expect them to be if I had a surplus,
“wouldn’t you—at the head office?> A. VYes.

“Q. Now, I am here selling these shares, and they might appear
“short in your record here in Solloway Mills, you see, might be sold
“short, as far as your records are concerned here, and yet as far as
“the total shares that I own here and in Toronto I might be long? A.
“(Juite true.

Q.  Quite true, yes.

“The Court: Q. Well, as [ understood you, that transaction
“that I outlined would not go in this security record at all>”

That has nothing to do with it.

“1 say supposing there is an actual sale on the Exchange here, [
“may have shares coming in every day from Toronto to meet that situ-
“tion? A, Yes.

“(). | mean, sometimes I would not bother getting them in
“unless there was a demand here to force that action. Q. Quite true.

*That is, assuming I am appearing short here, in that at any time
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“1 could get them from Toronto? A. Yes.

That is true. You gave those answers and they are correct? A,
Yes, that last question where | said that is quite true. That would
be assuming that Toronto had stocks to deliver and called for them.
We would have to assume Toronto had the stock.

Q. It is quite in order for you to assume they had the basement
full, for all youknew? A. At times they may have had the basement
full.

Q. So far as you know you don’t know
onto position, of vour personal knowledge?
sonal knowledge of the Toronto position.

Q).  You remember in this last action telling us about how Sollo-
way Mills stood in Vancouver, that their position was that they were
short on Big Missouri? A. Yes.

Q. And Mr. Farris started cross-examining you. Do you remem-
her what you said on that occasion? A. No.

(). Isn't it quite possible you were mistaken about Big Missouri
in this short position? A.  Yes, it might be that I happened to make
an error.

). And that applied to the stock that you referred to today?
A, Yes, but | stated to the best of my ability and knowledge the
answer was correct.

Q. It was not part of your duty to keep an eve on the short posi-
tion of the company. A. No.

Q). That was merely an incident of the daily operations. ..
Yes.

(). Weare thinking back to three vears ago, and you are attempt-
ing to give the short or long position of the company from time to
time. That is the position> A. Not the short position exactly, but
just stating that thev were short.

(). That is subject to the same answer that you gave in the
l.ockett case, that you might be mistaken, isn’t that right? A. O,
yes.

Q. Now, these certificates that you said came in with Theo.
Frontier's name, they would also be endorsed by him as street certifi-
cates? A. They would be, yes.

The Court: So that they would be used in the same way as street
certificates.

Mr. Sloan: Q. Assuming I am a client in Portland and I want
to sell 1000 shares of stock, and I wire you to sell 1000 shares of Home
Oil, and you know me as a responsible citizen, your company would
2o on the market and sell 1000 shares of Home Oil? A. Yes.

Q. And make delivery? A. Not necessarily.

Q. You would post a B-52 A, Yes, delayed delivery.

(). And you would possibly make delivery if yvou did not want
to post a B-52 A. They would, but— .

Q. TInthiscase?> A. They would deliver the stock if thev had

anything about the Tor-
A. No, I have no per-
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it on hand.

Mr. Fraser: A B-5, perhaps it would be better to explain it.

A. In this case, referring to the defendant company, they would
deliver the certificate to the Stock Exchange, if they had it on hand.

Q. Explain the B-5? A. B-5—it is the practice among brok-
ers, and it is authorized by the Vancouver Stock Exchange, where
there is an incident like this, where delivery of the stock is in the mail,
and the selling broker has not the stock to deliver, they may tender
the Stock Exchange a B-5, which is similar to a promise to deliver on
a certain date these 1000 shares.

Mr. Sloan: Until the stock is delivered they would be taking a
short position against them, and a B-3 would be posted? A. No, it
would not be a short position at all.

Q. There are some questions that I overlooked at page 190:

“Q. Now, supposing on the 14th November that it happened
“that you didn’t have enough shares on hand to meet the nominal or
“technical requirements of all your clients, if they all asked at once,
“you see, and supposing that there was a rush on you that day and
“there was more asked for than you had, you would probably wire to
“Toronto and Calgary to send them to vou? A. Not Calgary,
“Toronto.

“Q. To Toronto, which is the head office? A. Which is the
“head office.

“Q.  And you no doubt would get them from there®> A. Yes.

“Q. Yes, and it might be that by an arrangement with other
“brokers, for the few days it would take to get them out here, that you
“would borrow them from other brokers until they came from Tor-
onto? A. Yes, that was often the case.”

Was that true? A. Was any particular stock mentioned?

(). No? A. 1 should have in that case explained. In that
case they traded in both Calgary, Vancouver or Toronto and you might
get them from there, but if it was in Toronto only you would have to
get them from Toronto.

Mr. Fraser: (). Vancouver stock? A. Unless it was traded
in Vancouver, Calgary and Toronto. If it was traded in Vancouver
alone it would not be sent to Toronto for because it would not be there.
It would not be there in the first place.

Mr. Sloan: Q. Page60: :

“The Court: Q. Well, were there occasions on which there
“was no stock bought at all; or would you tell me that is so. That they
“received an order for stock, but they would not even go through the
“form of cross on the Exchange but just make an entry in the books?
“A. 'No, your lordship, 1 could not swear to that.

“The Court: Well, that is what Mr. Fraser has been putting to
“you.

" Q). There were not two systems, but only the cross system of
“balancing the books? A. That is the only system they use. Where
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“they could say to a client where that had been sold on the Exchange.
“There was just the two systems, but they were using the one to my
“knowledge.

“Mr. Fraser: Q. Sothat 1 will get it clear. Is it your evidence
“that there is just the one system; that there alwayvs was sufficient
“stock on the Exchange but those purchases on the Exchange were
“neutralized by off the Exchange transactions? A. Yes.

“Q. That is what you say? A. Yes.”

That is correct?> A.  The answer I gave then was correct. Since
then the reason why I did not make any statement there that the other
system was used that although 1 was aware of the fact, I could not
prove it and did not know what my status in court was to claim it was,
so I have no proof of it.

Q. You cannot swear to it now? A, | have seen reports since
that prove that is the case, though.

What reports? A, Clearing House sheets.

Q. In this case? A, Not necessarily in this case, but.in the
LLockett case.

Q.  We are not talking about the lockett case.

Mr. Fraser: You are examining on it.

Mr. Sloan: No, | am asking if these answers he gave are true.

Mr. Fraser: In the Lockett case.

The Court: Q. Mr. Sloan has been reading a (uestion and
answer given by vou. Do you wish to say anything more in regard
to your answer? A. Yes, your lordship. In that case I just made
the statement, although I would not swear they used the other system
for the reason I have already stated, that I was aware of the fact, but
I could not prove it myself in court. T had no documents to prove it
with.

Mr. Sloan:  You were asked—

Mr. Fraser: Let him finish.

A, Since | made that statement I have seen records and docu-
ments of the defendant company were shown to me and which showed
me they used that other system.

Mr. Fraser: Q. What other system® A. Of selling direct
from house account to the client without entry in the Vancouver Stock
Exchange.

Mr. Sloan: (). You are not alleging that in this particular case.

The Court: In this case?

Mr. Sloan: The case at bar, that there is any document filed
here which indicates that is so, is there? A. I can say—I do not
know that all the documents are here unless I went through and
searched.

Q. You can do that. There is nothing here to vour knowledge
to indicate that at the present time?

The Court: You said just now you had seen documents of the
defendant company, are they here> A. T don’t know whether thev
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This was in the Lockett case that I saw the documents.
*Q. There are some questions that I over-
. This was in the Lockett case that I saw the

are here.

(Reporter reads:
looked at page 190. .
documents”).

The Court:
Yes.

Q. Are those documents you have seen of the defendant com-
pany in court now? A. [ cannot say.

Q. Canyoutell? A. I might, if I searched through the records.

Q. Find out and let me know.

Mr. Farris: He can search now.

Mr. Sloan: Yes, I will keep him for months, if he is changing
his evidence in the Lockett case. 1 will reserve any cross-examina-
tion on that.

Mr. Fraser: [ suggest that you go ahead with the teller’s blotter.

The Court: Would you place at my disposal the pages you have
been reading from?

Mr. Sloan:  Yes.

Mr. Fraser: Q. Do you identify this?> A. Yes, this book is
what we call the teller's blotter, used in the securities department by
the clerks that were handling the receipts and deliveries of stocks.

(). Are there any entries there in your own handwriting, or is
that the book that was there when you were in the securities cage?
A. Yes, the book was there when I was in the securities cage. I
think I made entries in here if I can find one off-hand.

You have just heard what the reporter read? A.

Q. You know that you made entries in this book? A. Yes.
Q. \What did you call this book? A. Teller's blotter.
(). What was the object of it, what does it disclose? A. It

shows the stock on hand at the end of each day’s business, and also
shows the number of certificates received each day and the certificates
delivered out by the Vancouver office, which it shows at the end of
cach day’s business, the number of shares on hand and each stock.

Q. 1t shows the number of certificates on hand, in what column?
A. In the last column of figures. It is marked in here “On hand.”

Q. Show it to his lordship? A. Referring to this page it
shows when this sheet was started on May 13th, that is Associated Oil.
1t shows at the commencement of business 5,880 shares on hand. It
shows we received 500, 600, 650 shares that day. At the end of the
day a total of 6,530 shares in certificates being delivered May 13th.
May 14th, it shows delivery of 1250 shares, receipts of 350 shares,
leaving a net of 5630 shares.

The Court: Q. You get the 5630 how? A. At the com-
mencement of business on the 14th there were 6530 on hand, and we
delivered out to clients or branches 1250 shares.

Mr. Farris: Speak up. I cannot hear you.

A. At the commencement of business on May 14, we had 6530
shares of stock on hand, and on that date we delivered out 1250 shares.
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The Court: T,eaving‘ a balance of 52807 . Yes, but we also
received 350 shares which gives a balance of 5630 shares.
The Court: That is Exhibit 20.

(TELLER'S BLOTTER \TARI\FI) EXHIBIT NO. 20)

Mr. Fraser: (. I want you to tell his lordship the shares on
hand of Grandview on the 7th of October, 1920 A. At the close
of business that date?

Q. Yes, at the beginning of the day and the shares received and
delivered and the balance at the end of the day? A. On Grandview
on the 7th of October, 1929, in Vancouver office there were 37,770
shares on hand. We delivered on the 7th of October, 3000 shares on
that date, and on that same date we received 5000 shares, and at the
end of the day showed a balance of 39,770 shares on hand.

Q. 1 want you to take October 17th, 1929, in Grandview, and
deal with that similarly? A. On the commencement of business
October 17th, 1929, we had 30,355 shares on hand and on that date
we delivered 1400 shares and we received then 2500 shares, and at the
end of the day showed a balance of 31,455 shares on hand.

Mr. Farris: Q. There is just one question while 1 think of it,
on the ledger does that show the shares coming in from brokers and
in transit and to be received? A. Just the shares actually in the
record.

Mr. Sloan: [t is a physical record.

Mr. Fraser: (). My learned friend asked vou about the num-
ber of offices in Canada®  A. Yes.

Q. Do you know how many—do you know in how many offices
the company traded?

Mr. Sloan: [ should think that my learned friend should wait
until the cross-examination is closed rather than have re-examination
in the middle of it. It does not seem to me to be proper.

The Court: 1 think that would he better, Mr. Fraser. Just a
moment. Perhaps, Mr. Farris, vou might, ])elhdps—vou have not
made it clear, that where vou have given me—take Grandview on the
7th of October, at the be”mnmo of the day, there were 30,770, then
vou delivered 3000 and 1eceived 50002 A. Yes, your lordship.

Q. Now, it might be so on that day, but if on any day vou had a
situation such as you spoke of, where you were short here, and wired
to Calgary or Toronto and received certain shares in the course of
time, would they be entered on the day they came in as received? A.
Yes, they would he entered on the date they were received by Van-
couver office.

Mr. Farris:  The point 1 was making was that there might bhe
shares owing by brokers, which is very customary, and he Sald they
would not l)e entered in. They might have comiiig from R. P. Clark
& Company 10,000. Gelletly m1rrht owe 10, 000. All these other
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RECORD  hrokers are not shown, although the records show as a physical record
In the tor that day.
Supreme Court Mr. Fraser: Q. When did this book on Grandview start. A.
of British . )
Columbia. I think May, 1929. X )
Procecdings Q). And shows the certificates from May, 1929, until when? A.
at Trial, (Going right through until July, 1930. 7

v Q. From May, 1929, to July, 1930? A. To July 9th, 1930.
Plaintiff’s Case. - 4 . A .,
o Q. That shows receipts of all shares that came into the securities
George Lewis  department? A. Yes, shows receipts of all securities.
Beck, <~ .
Cross-Exam. Q. So if any other shares came from other offices or brokers 10
Dec, 8th, 1931 or Timbuctoo they would be shown in there- A. Yes.

(Cont’d) The Court: 2:15.

(COURT ADJOURNED UNTIL 2:15 P.M.
OF THE SAME DAY)
2:30 P.M.

(COURT RESUMED PURSUANT TO ADJOURNMENT)'
GEORGE L. BECK resumes the stand.

Mr. Fraser: These confirmations, Mr. McGee has gone down
them, there has been some misunderstanding as to what was brought
up here, the confirmations used in the Lockett case, or there was, some- 20
thing which this witness saw in this case.

Mr. Farris: The question asked was whether or not, in these
documents filed there was anything he could identify to verify his
statement.

The Court: The question was with regard to the books in
evidence in this case.

Mr. Farris:  Yes, not in regard to other documents at all.

Mr. Fraser: | assume, my lord, all the confirmations are here,
but my learned friend, Mr. Murphy, from my office just told the com-
pany to bring up the confirmations for certain days. I did not know 3(Q
that they were not here.

The Court: You want to put some documents in evidence.

Mr. Fraser: Yes, I want all the confirmations.

Mr. Farris: I think it would be better for my friend to get a
truck and bring evervthing up here. We have a room full of docu-
ments.

The Court: Counsel should be able to arrange that.

Mr. Fraser: 1 want the confirmations covering the days I made
the synopsis. I thought that Mr. Murphy told them we wanted those
days. :
The Court: They will be forthcoming shortly.

Mr. Farris: We brought everything that you asked for. If
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there is anything you want I would like to know specifically exactly
what you want.

Mr. Fraser: Is it clear to my friend?

Mr. Farris: Q. You have not been able to find anything in
these documents now in evidence in support of your statement on the
stand this morning?

The Court: To support the position this morning—you had
better refer definitely to it. .

Mr. Farris: Q. You said that there were certain documents
which disclosed another system other than buying on the Exchange,
that is, selling direct from the house to the client?> A. Yes, [ was
looking through for certain documents on certain dates that we under-
stood were in court, but were not.

It was only the date that you were looking for> A. Yes.

Q. But we are discussing now, Mr. Beck, a system in an isolated
case. Is there anything in these documents that would indicate a
general system, that is, a wholesale syvstem of selling from the client,
from the house to the client direct. You know there is not any such
thing? A.  There is no doubt, if I went on and searched through,
I could find numerous entries disclosing that system used.

Q. You understand my question. You are quite intelligent. You
understand T am saying it was not the general system to sell from the
house to the client direct. T am not suggesting that one day that did
not happen in a rush, days of big business that that did not happen.
but I am suggesting to you that system was not generally followed or
recognized, and you know it, if you know anything about the office at
all.

Mr. Fraser: Let him answer, Mr. Farris. Don't vou ask the
(uestion and answer it.

A. No, it was not a system that was followed generally.

Q. What do you mean followed generally? A. They used the
other system of using brokers in preference.

Mr. Farris: Q. As a matter of fact the system used by Sollo-
way Mills was, as you stated in the previous trial and again stated this
morning with the one qualification, the system was that orders were to
be filled over the Exchange, regardless of what they might have done
by selling to brokers behind the scenes. When an order came in that
went to the trading department, and in turn by the trading department
to the Exchange to be filled? A. Yes.

Q. That was the general system, and any trading that went over
the Exchange, the Exchange kept a record of it, and you either received
from the clearing house shares purchased over the Exchange or the
credit of the one balanced with the other transaction, is that right?
A. That is right.

Q. So that any client, Frontier or otherwise, his purchases in
accordance with the general system were made—I am not now dis-
cussing the fact that there might not have been some sales made to
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RECORD  gther brokers, I am not discussing that for the minute, we will forget

In the that, but so far as buying over the Exchange for the customer, the

Supreme Court - N e > .
of Bvitich system was that all orders were to be filled over the Exchange.

Columbia. Mr. Fraser: Do you know that?

nowa r R e
Proceedings Mr. Farris: No, my friend should not. .
at Trial. The Court: Please, Mr. Fraser, do not interrupt cross-exaniin-

ation of the witness.
) ‘ Q. If you do not understand the question you can tell me, but
%Egﬂg“ Lewis  otherwise go on with your answer. A. Yes, it is quite true, Mr.
Cross-Exam.  Farris, that they wished for all orders to be put through the Stock 10
Dcc(gg;-t}g?l‘ Exchange.

Mr. Fraser: (. They wished forit? A. Yes, they preferred
all orders to go through the Stock Exchange.

Mr. Farris: Q. And that was the system, and it was only in
case of a rush that that system was not followed.

The Court: Q. Is that so or not?

Mr. Farris: Q. You can answer ves or no. A. Yes, 1t
would be so.

Q. Now, Mr. Beck, in regard to the sale through a jitney
broker, supposing that the house account had, say, 10,000 shares of 20
Home Oil that it wanted to dispose of, and supposing they called up
say. Denbigh, Dickinson and said **Sell 2,000 shares of Home Oil
over the Exchange,” supposing that order went in, say,—what time
does the Exchange open—ten o’clock as a rule? A. 10:00 or 10:30.

Q. Supposing they telephoned to Denbigh, Dickinson at 10:25
and told them that they wanted to sell 2,000 shares of Home Oil,
that would be legitimate? A. Asking Denbigh, Dickinson to sell
for them 2,000 shares?

The Court: You are asking a question of law there.

Mr. Farris: In accordance with the practice of Exchange? A. 30
Yes.

Mr. Fraser: Q. Do you know the practice of the Exchange?

Mr. Farris: Please, Mr. Fraser—

The Court: T do not like interruptions of cross-examination.

Mr. Fraser: If this witness knows about the practice of the
Exchange, that is all I want to be protected on.

Mr. Farris: Q. You know something about the practice of
the Exchange, you are here as an expert witness to tell about every-
thing? A. 1 know some of the practices of the Exchange.

Q. And you know that is a recognized practice of the Ex- 40
change? A. Yes, it was permissible.

Q. T say that would be perfectly proper for Solloway, Mills, a
perfectly proper practice for Solloway, Mills to telephone an order
to Denbigh Dickinson at 10:25 to sell 2,000 Home Oil? A. Yes.

Q. And the Exchange recognized a commission on that sale of
what, one-tenth? A. One-tenth.

(). Now, if Denbigh, Dickinson sold those 2,000 shares, they

Plaintiff’s Case.
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would report to Solloway, Mills, wouldn’t they®> A. Yes.

Q. Yes, and that night—

The Court: Q. Are there any rules and regulations of the
Stock Exchange that would be of assistance to me?

Mr. Farris: It is our intention to call Mr. Sprange, the secre-
tary of the Stock Exchange, later, on those matters.

(). Then you would send down to Denbigh, Dickinson, the 2,000
shares they had sold for you? A. Yes.

Q). And .Denbigh, Dickinson in turn would turn those into the
clearing house? A. Deliver them back to the clearing house.

Q. Now, that is all perfectly legitimate. Now we will go one
step further. At 11:00 a customer telephones in to you to buy 2,000
shares of Home Oil, and your trader goes on the floor, that is, Sollo-
way, Mills’ trader goes on the floor, with an order to buy 2,000 shares
of Home Oil for Mr. Jones, we will sa\ Denbigh, Dickinson offer 2000
shares of Home Oil for sale and Solloway, \Illls buy 2,000 shares,

buy them for John Jones, is there anythmg wrong with that? A.
No.
Q. And Solloway, Mills then find that they are getting the

same 2,000 shares back that they had given Denbigh,
sell?  A.  Yes, they could do.

Q). On the other hand, what might happen is this, Solloway,
Mills might give an order to Denbigh, Dickinson to sell 2,000 shares.
They might have the order to buy 2,000 that I have mentioned. Den-
I)1gh D1ckmson might sell the 2,000 that Solloways gave to Miller,
Court, and Miller, Court might buy those instead of Solloway, Mills?

A. Yes.

Q. And Gelletly & Company might also have 2,000 shares to

sell and Solloway, Mills could have bought the 2,000 shares from Gel-

Dickinson to

letly. That might happen? A. Yes.

(). Very easily, and there would be nothing wrong with that
at all?  A. No.

Q. We will come back to the item you referred to in 1929, in
May.

Mr. Farris: My learned friend Mr. Sloan has to prepare for
another case tomorrow, so | ask the court to excuse him.

(). Now, this 1s an exhibit—

The Court: It is not an exhibit yet.

Mr. Fraser: You had better have it marked.

Mr. Farris: Confirmation slips of May 29th, for Associated
Oils.

Mr. FFraser:
of May 29th.

(DOCUMENTS MARKED EXHIBIT NO. 21)
Q. Now,

They were suthciently identified as Associated Oils

Mr.

ng.

FFarris: the blue, what 1s that? A. The sell-
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(). That is the selling from the house account? A. Yes, from
the house account.

Q. This was sold to another broker? A. No, not necessarily
to another broker. I take it from these it was sold to Theo. Frontier
& Company.

Q. But not sold direct. This was bought over the Exchange—
dld you check up to see?

The Court: I went over those five documents with the witness
before, did I not? I would like the witness to come up here and let
me follow the cross-examination about that.

Mr. Farris: Q. This confirmation to Theo. Frontier 1,000
Associated Oil. Can you find whether 1,000 shares of Associated Oil
were bought over the Exchange that day? A. Yes, from Denbigh,
Dickinson & Greathed.

Q. Does this blue sheet, the selling slip, does that indicate where
that went to?> A. No, it does not indicate. There is nothing on
there indicating to which account it was sold to.

Q. You dont know whether it went to Denbigh, Dickinson &
Greathed?

(). You don't know where it was sold> A. No, just sold to
fill in buy orders.

Q. T know, but I am asking you sold to whom or by whom it
was sold?  A. It was sold by the Vancouver office.

Q. To whom?

The Court: That is the document marked 3, that is the blue
form. Tell me all you can from this, please? A. To go back, we
mentioned about 1,000 shares, this one being bought. It shows 1,000

shares being bought over the Stock Exchange for Denbigh, Dickin-

son & Greathed but that does not necessarlly mean that it is being
bhought for Theo Frontier. ,

Mr. Farris: Q. What does this indicate®> A. That it was
being sold to Denbigh, Dickinson.

Q. On the Exchange? A. No.

Q. Where was it sold? A. Just sold off the Exchange direct
to them.

Q. In other words, the case would be that Denbigh, Dickinson
were employed as agent brokers to sell 1,000 shares? A. Yes.

Q. And when “the words “sold to” a broker are used all it means
that the broker was employed to sell 1,000 shares, doesn’t it? A.
Yes.

Q). Now, let us follow this through, do you know whether or
not the same 1,000 share certificates which was purchased from Theo.
Frontier came back as sold to Denbigh, Dickinson & Greathed? A.
Just put that question.

Q. Do you know whether or not the 1,000 share certificates
given to Denbigh, Dickinson & Greathed came back through the
Clearing Exchange to fill the order of Theo. Frontier? A. \Vhy
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not, they could have just taken out 1,000 of Associated from their
office, delivered it to Denbigh, Dickinson & Greathed who in turn
would deliver it to the Clearing House and the Clearing House de-
liver it back to Solloway Mills. The same certificates would go around
in a circle.

Q. Let me ask about that> A. 1 should not say the same cer-
tificates. It may be that when Denbigh, Dickinson & Greathed de-
livered that 1,000 shares into the Clearing House, the Clearing House
may not give back the exact shares, but they would give back 1,000
shares.

Q. They would give you 1,000 or credit for it to make up the
debit, or credit balance as the case may be? A.. Yes.

Q). We will take this, for instance—

The Court: Q. You see there is one of those five documents
has no name at the top.

Mr. Farris: That is the record of the sale from the house which
Mr. Beck has explained.

Q. Take this particular transaction with Denbigh, Dickinson.
In this case Solloway Mills have given Denbigh, Dickinson 1.000
shares of Associated haven't they? A. Yes, they have.

Q. They at the same time gave an order to buy 1,000 shares
for Theo. Frontier? A. Yes.

Q. Now, there is no reason why—yvou have told us already why
Solloway Mills should not sell 1,000 shares if they had those shares
to sell.

Mr. Fraser: He did not say that at all.
Mr. Farris: Yes.
The Court: If you have not said that, you mayv correct counsel.

Mr. Farris: He has already said so. [ am not in the habit of
making statements recklessly.

Mr. Fraser: I know that you did not do it purposely.

Mr. Farris: He made the statement. You can look at the record.

Q. Supposing Denbigh, Dickinson put that 1,000 shares up for
sale, every broker and agent would have the right to bid for them?
A. Yes.

Q. And that 1,000 shares might have gone to Miller, Court or
to Gelletly as I have already illustrated?> A. Yes, it might have
gone to any one of them.

Now, if Miller Court had bought that 1,000 shares instead
of Solloway Mills there would be nothing wrong with that, would
there? A. No.

Q. And if Solloway Mills had bought the 1,000 shares for Theo.
Frontier from Gelletly there would be nothing wrong with that? A.

No.

Q. If it happened that Solloway Mills also hought either part
or all of the order that Denbigh, Dickinson were selling, it would not
make anyv difference, would it?
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The Court: To whom—it would not make any difference to
whom ?

Mr. Farris: To the client, whether they bought from Gelletly,
Denbigh, Dickinson or Miller Court.

Q. Would it? Do be frank? A. You are going on the as-
sumption that Solloway Mills were actually selling 1,000 shares on
hand, that they wanted to sell.

Q. Absolutely. A. If you are going on that assumption, it
is quite all right.

Q). They would buy back from Denbigh, Dickinson?

Mr. Fraser: Q. You can explain it as far as you want.

Mr. Farris: No, not unless you know something.

The Court: Q. Have you any explanation that you want to
make?

Mr. Farris: Not theories.

Q. You have already told Mr. Sloan that you knew nothing
about the general state of Solloway Mills’ holding of shares, did you
or did you not?

The Court: 1In other parts?

Mr. Farris: Q. That is, Solloway Mills & Company as a
whole? A. No. '

Q. The office of the company was simply a branch office, was
it not? A. Yes, branch office.

Q. And those dealings with Solloway Mills were dealings with
Solloway Mills as a company, were they not? A. Yes.

Q. And the company was a Dominion company having its head
office in Toronto? A. Yes.

Q. With some forty or forty-two branches from Halifax to
Victoria? A. Yes.

The Court: 1 have that.

Mr. Farris: Q. Now, witness, | want to find out from you if
vou know what is recognized as being short stock, or what I am more
anxious to get at what is not short and what is recognized as stock
on hand. I think it has been fairly well defined in various courts, but
I will just ask you if you recognize these elements; it does not neces-
sarily mean in order not to be short that you must have the actual
physical certificates in your possession, does it? A. No.

Q. You may have shares loaned to other brokers on call? A.
Yes.

Q. You may have shares owing from the Cleaiing House? A.
Yes.

You may have shares in transit? A. Yes.
You may have shares in transit, in transfer houses, in ofhces?

OO

Al

es.
Q. You may have shares on call from the treasurv of com-
panies? A. Yes, they may have.

(). So that in order to ascertain whether or not there is a short
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position, whether Solloway Mills had a short position in any stock it
would be necessary to ascertain the entire amount of shares owed or
on call by all of the clients of Solloway Mills all over Canada; it would
be necessary to know all of the shares that Solloway Mills had in each
and every branch office; it would be necessary to know the amount
they had on call; it would be necessary to know—just say yes instead
of nodding? A. Yes.

Q. It would be necessary to know what treasury shares they had
on call? A. Yes.

Q. What shares they had in transit> A. Yes.

Q. I have mentioned the shares on call. It would be necessary
to do all those things to establish the short position? A. In the
whole company, Dominion wide.

Q. By the way, I presume, of course, you were conscientious
and honest in your work with Solloway Mills? A. Yes.

Q. And you had no intention so far as your work was concerned
and your duties there of being a party to a wrong doing? A. No.

And so far as you knew, during your time with Solloway
Mills did you ever know of a single customer of Solloway Mills being
done out of a cent? A. No, [ cannot say.

Q. Let me ask you this question, Mr. Beck, if a client was buy-
ing shares on the market and Solloway Mills were selling shares at
the same time that the client was buying, wouldn’t that benefit the
client who was buying the shares? A. T1f Solloway was selling the
same time that the client was buying?

Q. Yes? A. Yes, in having a market that would tend to keep
the price at the same level.

(). And if Solloway Mills were buying shares at the time the
client was selling the client would get a better price for them than if
Solloway Mills were not buying? A. Yes, they would.

The Court: May I ask counsel if there is—as to what extent
the short position may be established. May I ask counsel if there is
any decision in our own courts bearing on the establishment of the
short position.

Mr. Farris: 1 cannot imagine how there would be. 1t must de-
pend on the facts and the evidence brought out.

The Court: Has there been a case before the court where evi-
dence was led as to the short position locally, and not evidence as to
how they stood in other matters.

Mr. Fraser: Yes, Mr. Justice Murphyv in the Lockett case dealt
with this point.

The Court: Have you the judgment.

Mr. Fraser: Yes.

Mr. Farris: I don't read that judgment in that way.

Mr. Fraser: I intend to raise it in the argument.

Mr. Farris: With all due respects to Mr. Justice Murphy—
well, that is for the argument.
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The Court: If vou please, Mr. Farris—you suggest as to the
matters concerned in the questions and answers put to and answered
by the witness—I think 1 was following you there, and if there is any
similar position in any other court dealt with by the court I will be
pleased to have it.

Mr. Farris: 1 have looked through the evidence in the Lockett
case and there is no evidence similar to what has been given here
today.

Mr. Fraser: 1 was in the case and 1 know something about it.

Mpr. Farris: [ have the evidence before me. I really accept the
evidence—frankly 1 prefer it to my learned friend’s recollection of
the evidence.

The Court: The reasons for judgment in some other case might
have dealt with the situation.
Mr. Fraser: I have a number of decisions on the point, a num-

ber of decisions on the point of the burden of proof.

Mr. Farris: 1 am sorry, my lord, I will have to look through
this evidence. Mr. Beck was called and recalled a number of times.

Q. By the way, Mr. Beck, during the time you were there, you
were extremely busy, were you not? A. Yes, we were quite busy.

At first you were on day duty and then you were put on

night duty? A. Yes, at first on day duty for two or three days and
then I went to night duty.

Q.
A. Yes.

Q. You did not have much time going around checking up the
additional staff? A. No.

Q. You had a staff up to 1007 A. Yes, close to 150.

The Court: ). How many of them were under your super-
vision? A. At times as many as fifteen in the Securities Depart-
ment.

Mr. Farris: Q. The house account, of course, was not under
vour— A. No.

Mr. Fraser: Q. Under your what?

Mr. Farris: . —supervision or jurisdiction? A. No.

Q. Solloway Mills during that time there was just a milling
crowd, everybody jumping sideways? A. Yes.

Q. There was hardly much time to keep up with your own work
without looking at anybody else’s work? A. Yes.

Q. You gave evidence on the Lockett action and you identified
in this trial what was exhibit 60 in the Lockett trial and which has
been marked exhibit 6 in this action. 1 want to ask you now if you
are able to swear positively that that is the Clearing House sheet of
Solloway Mills at that time and I am drawing your attention to the
fact that you gave evidence in respect of that in the Lockett action
and you were cross-examined on it by my brother, Mr. J. W. deB.
Farris?> A. Yes, | still adhere to the original statement that these

It kept you jumping in your own particular department?
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were copies of Clearing House sheets made up in the Vancouver
office of Solloway Mills.

Q. I am referring to page 38 of the Lockett evidence: “Now,
1 happened to pick this at random, exhibit 60, what does this purport
to be A. For July, 1929.”

Is that what is in front of you? A. Yes.

Q. “What does that purport to be? A. A copy of the clear-
ing house transactions.

Q. Now, did you have anything to do with the preparation of
that document? A. No.

Q. Would you pledge your oath that it is a document you re-
member seeing in the office of Solloway Mills? A. Not the type-
written copy, no. But there is copies in handwriting and there is some
of these will be identified.

In what way would you be able to identify them? A. 1
will remember the person’s handwriting.

Q. You will remember it as having been written by that person
in the office? A. Yes.

Q. Let us understand that. I don’t think you quite mean that.
I don’t think you understand my question. You have no independent
memory of having seen any of these documents in the office of Sollo-
way Mills, have you? A. I have had no independent—

Q. T take this document 60 first. Can you say, *‘Yes, | remem-
ber seeing that document in Solloway Mills' office”? A. [ would
say not a typewritten copy.

(). I mean even taking the written ones, would you say you
saw that there? A. Yes.

Q).  Are these documents you would see? A. Oh, yes.

Q. You would see them? A. [ would have occasion to refer
to them practically every day.

Q. Now, when you look at the writing, do you remember this
document there, or do you merely say you saw a document similar to
that? How do you know but that somebody has written that document
last week? A. Well, that I don’t know.

Q. Do you know whose writing that is on this page? A. No,
not on this page.

Q. T will write "Beck” on here to identify it, the page we are¢
referring to. Now, see if you can find a page of which you recognize
the writing? A. I believe that sheet to be written by—

Q. Do you recognize the writing, or are you looking at the
initials? A. T did not know there were initials on.

Q. Whose writing do vou think that is> A. A man by the
name of Mr. Austin.

().  And he at one time worked for Solloway Mills, did he> A.
He did.

Q. Now, supposing that I had got Mr. Austin to prepare a
sheet like this, say, a month ago, and we changed the original deliber-
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ately, you see, and the figures, and we put the checks on here and the
names on here. Have you any remembrance of the document to say
which is the original and which is the other? A. No, none whatever
if they were made out by the same man.

Have you seen this document prior to going into court? A,
No, I have not, not that particular document, no.

Now, I suppose what you have said about these two that I
have picked at random applies to all the other documents that have
gone in in the same way, does it? A. It would do.”

Do you remember being asked those questions and giving those
answers? A. I do.

Q. And they are correct? A. Yes.

Q. And your position is the same today? A. It is, it would
have to be.

Q. Now, 1 want you to look at exhibits 1, 2 and 3. I want you
to refer to the pages there and the items that are in any way referring
to the plaintiff Theo. Frontier so we will know what those particular
items apply to so far as this action is concerned.

The Court: Is the volume paged or under dates?

Mr. Farris: Yes, I do not know so far as your lordship is con-
cerned, but so far as I am concerned they are not much use unless you
subtract them, showing that they are connected with this case.

A. You are referring to the same page that you referred to this
morning.

The Court: Q. Bring the book up here. You are referring to
what exhibit? A. Exhibit 3.

Q. Very well.

Mr. Farris: Q. What page are you referring to and what
exhibit? A. The pages are not numbered.

The Court: Q. You identify it by the date? A. By the date.

Mr. Farris: What date? A. March 23rd, 1929.

The Court: . That was already referred to? A. It was,
this morning.

Mr. Farris: Q. What did you find there that has to do with
this action? A. It shows here that 200 shares of George River
Gold Mine were received from Theo. Frontier on that date.

Q. That is all that indicates? A. Yes.

Q. And that is all there is in that case referring to the action?

The Court: Do not put it that way.

Mr. Fraser: It speaks for itself, my lord.

The Court: You are asking the witness if there is anything on
this page referring to this action. I might have to consider that.

Mr. Farris: The witness is the one who has been brought in to
identify these books as referring to this action. Surely he is the man to
give us the information as to what there is in this action.

The Court: For example, on the page which he referred I find
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the word “‘Greathed,” for example. There might be some piece of
evidence there.

Mr. Farris: That is what I want to get at.

Mr. Fraser: I can tell my learned friend what it is, first, as to
the system, the system in regard to collateral as it came in, from col-
lateral to the Clearing House, No. 2, I gave my friend a list of the
collateral we deposited. My learned friend has a list of the collateral
in that book.

The Court: 1, 2, 3. Those books, you mean? A. Exhibit 3.

Mr. Fraser: [f my friend wants the list T will give it.

Mr. Farris: I want to find out what is in these documents. I
prefer the documents for themselves, knowing what I have got to
meet. | took a certain thing for granted before and then found that a
different construction was placed on the document later on.

The Court: Do you submit any one witness called in the wit-
ness box might say in what way any particular exhibit—

Mr. Farris: This particular witness was brought in to identify
the document for that purpose. Now, this witness does not know.
Then that is all right.

Mr. Fraser: Then why the worry?

Mr. Farris: Some witness has to come in to prove the connec-
tion between these books and the action. I do not say one witness, but
either one or a series of witnesses. I want to take each witness and
find what he knows. That is what I want to know.

The Court: You may go on.

Mr. Farris: Q. 1 want you to find as far as you know any
reference in exhibits 1, 2 and 3 relative or material to the issue in this
action? A. It would be impossible to do it in five minutes.

Mr. Farris: I don’t care. We are here if it takes all season.

Mr. Fraser: Surely, the documents speak for themselves. There
1s no use of my friend being capricious.

Mr. Farris: My friend thinks that anything that is not suitable
to him is capricious. This action would soon be over if 1 accepted
judgment like that, admitted judgment like that.

The Court: Direct the witness’ attention to some particular
matter, to some particular phase of the matter and ask about it.

Mr. Farris: T want to find out why the books are here and what
bearing they have on this action.

The Court: The witness identifies it as a book of the company
and is referring to item after item. If you wish to refer to the hook,
you may do so.

Mr. Farris:  What other items do you find in this book refer-
ring to Theo. Frontier & Company?

The Court: Could I not have a synopsis of the items in here
that refer definitely—
Mr. Fraser: Yes, I am calling a witness.

Mr. Farris:  You did not say that before. 1 am quite willing.
The Court: Very well. T think that would be helpful to me, if
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someone were prepared to call my attention to the various items re-
ferring to the plaintiff.

Mr. Farris: 1 take it this witness does not know.
The Court: If you please, I do not wish you to put it that way.
Mr. Farris: 1 understood that my friend was calling a witness

and that this witness did not know, that, therefore, he was going to
call a witness on the matter who was more familiar with that phase
of it than this witness. I have to find out what this witness knows.
Mr. Fraser: I am calling this witness to prove the system. 1
have a chartered accountant.
The Court: Mr. Farris did ask, directly referring to the plain-
tiff. You are calling another witness on that point.
Mr. Fraser: Yes, and my friend has known this for three days.
Mr. Farris: [ have not any further questions of this witness.
Mr. Fraser: | have a question or two.

RE-DIRECT EXAMINATION BY MR. FRASER:
Q.

Solloway Mills giving a buy or selling order to another broker?
Yes.

Q. In that hypothetical case of Solloway Mills giving another
broker a selling order and buying on the Exchange themselves, would
there be any house account slips or record on the books covering the
transaction? A. Yes, if Solloway Mills were selling through an-
other broker, as Mr. Farris stated, two thousand shares for their own
account, there would have to be a record go through the house ac-
count.

Q). Buying or selling for a client?> A. Buying or selling for a
client there would be no house account record.

Q. And there are house account records in this case you refer-
red to his lordship? A. Yes.

Q. My learned friend referred to the forty-nine branches. In
how many offices in Canada did the defendant company trade, do you
know? A. Yes.

. How many? A. Three.

Q. Where were they? A. Toronto, Vancouver and Calgary,
with the exception that when the office was opened in Seattle, there
was the Stock Exchange in Seattle.

Mr. Farris: Before my friend continues, there was one point I
overlooked.

My learned friend gave you an illustration, Mr. Beck, ot
A.

RE-CROSS-EXAMINATION BY MR. FARRIS:

Q. You referred to wash sales this morning and I did not ask
vou concerning that. What do you understand to be a wash sale? A.
Well, it is where one sale nullifies another sale.
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Q). Hasn’t a washed sale an established meaning in stock ex-
change transactions, or do you know? A. Yes, they have—

Q. Isn't this what a wash sale—
Mr. Fraser: Q. You may finish it if you wish.
The Court: I do object to you interfering with the cross-exami-

nation because there is an expression used ‘“‘wash sale’” and Mr. Far-
ris is asking fairly what the witness is saying and I am trying to
follow.
Mr. Fraser:
the witness off.
Mr. Farris:

I am sorry, the only reason is that he was cutting

The witness had answered my quéstion.

The Court: No, but you may go on and make any observatlon

Mr. Farris: Tam followmd up with my conception of wash sale
and I was going to ask if that was correct.

The Court: When you are asking a question I wish you would
allow the witness to answer the question and make any explanation
he wishes before you interrupt him.

Mr. Farris: I asked him if he knew what a wash sale was.
Surely that does not require explanation.

* The Court: He answered responsively to the question.

Mr. Farris: Yes, that does not require explanation as to why
he knows or does not know.

The Court: T prefer you to go on and if he is not responsive I
will endeavor to have him respond to the question.

Mr. Farris: He was, and I was going on to the real question.

(). Did you have anything further to say. 1 asked if vou knew
what a wash sale was? A. No, nothing further.

Q. You have no further comment to make? A. No, I think
not.

Q. As I understand a wash sale is where one purchases for the

purpose of forcing up or down the price of stocks. Transactions are
put through back and forward, that is, I will buy and you will sell,
we will buy back and forth, and there is no transaction at all. It is
simply apparently a lot of sales going through when in fact there are
no sales at all, for the purpose of affecting the rise or fall of shares.
[sn’t that a wash transaction? A. Yes, that can be termed a wash
transaction also.

The Court: Q. You are using the term ‘“wash sale” and ask-
ing about the meaning and the suggestion that it had on the Stock
Exchange.

Mr. Farris: Yes, and I understand you agree that the term or
meaning of wash sale— A. Yes.

The Court: You were using it in that sense?

A. Not exactly in that sense although I fairly believe it can be
used in that sense.

Q. How were you using it? A. They were making one sale
against another which would nullify each other.
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Mr. Farris: Q. Now, a cross sale, you know what a cross sale
is, do you not? A. Yes.

Q. A cross sale is one sale against another? A. Yes.

(). Which nullifies one, as you would express it? A. Yes.

Q. Do you know whether or not a cross sale is a recognized
proper method of making a sale by the Exchange?

A. Well, in the hypothetical case you drew a while back in the
examination—

Q. 1 was not dealing with cross sales then. You know a cross
sale is made, don’t you? Is this not a cross sale, that a broker—a cross

_sale 1s made by the same broker. He goes on the floor of the Exchange

and he has an order to buy 1,000 shares of Home Oil at $10 and also
has an order to sell at $10. That is put over the horn, or announced
to the Exchange that this is a cross and he has to make a cross, and
if nobody bids higher for the order he has to sell or offers at a lower
price what he is offering for sale, that goes through as a cross? A.
Yes.

Q. And that is a perfectly legitimate transaction? A. Yes.

Q. And after all it appears that the real test is that he is dealing
upon the Exchange and receives—

The Court: I would like you to follow that up, the same broker
is there with an order to sell and an order to buy. Would you be good
enough to ask this witness if he is going to put through a cross sale,
the procedure from the beginning to the end so that I can follow it
somewhat.

Mr. Farris: Q). That would be put up on the floor and if there
were no other bids made the broker would then cross one order with
the other? A. Yes.

Q. And that would be a cross sale? A. Yes.

Q. Which would be perfectly legitimate? A. Yes.

Q. And he would have bought from himself and sold to himself,
that would really be the effect of it? A. Yes.

Q). He would have bought 1,000 shares of Home Oil from him-
self and sold 1,000 shares to himself? A. Yes.

The Court: Q. How does it stand with regard to the two peo-
ple the one from whom he has the order to buy and the other the order
for sale?

Mr. Farris:  He would come back to the office and confirm hav-
ing bought 1,000 shares and to the client to whom he had the order
for sale he would confirm as having sold? A. Yes.

The Court: (). And what would have taken place in the mean-
time is what you have described as a cross sale on the floor of the
Exchange? A. Yes.

Mr. Farris: Q. 1 was going to carry it further with the deal-
ings on the Exchange. The real value of the Exchange is that so long
as orders are put over the floor of the Exchange it insures the client
getting the best price, that is either for the sale of shares or the pur-
chase of them? A. That is the purpose of an Exchange.
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Q. And that so long—

The Court: I do not know that 1 follow. If the same broker
has an order to buy and an order to sell—

Mr. Farris: [ think I could possibly explain it a little clearer.

The Court: You must get it from the witness, unless it is com-
mon ground with Mr. Fraser.

Mr. Farris: [ think it is. A broker goes on the floor of the Ex-
change, he has an order to sell at $1, 100 shares, and he has an order
to buy—

The Court: There would be no reserve price.

Mr. Farris: He has an order to buy 100. It is announced on the
floor of the Exchange that so and so wishes to cross the sale at $1.
Every other member of the Exchange has the right to buy those shares
half a point higher. Just correct me if | am wrong.

For instance, if a broker offers to pay a point or half a point
more than the man making a cross, then he gets the 100 shares for
sale. If he offers to sell for half a point less, then the reverse follows
and the cross does not go through, and if some other broker inter-
venes—

The Court: The cross does not go through and then each client
receives confirmation according to the actual sale.

Mr. Farris: Q. That is the system as [ have described?
Yes, that could be used.

Q. That is the system to make a cross? A. Yes, although so
far as the half point, I do not know whether that is correct.

Q. It is somewhere around that, that is the system used?
That is the system. It is a legitimate cross.

o
ing—

The Court: May I ask, are those cross sales frequent during
the day on the Exchange?

Mr. Fraser: The Clearing House sheet shows them. They are
very infrequent.

Mr. Farris: At times they are quite frequent and at other times
not so frequent? A. It depends on the amount of business.

Q. Now, Mr. Beck, I do not know whether you know this or
not, the effect of a cross sale somewhat slows up operations on the
floor of the Exchange. They have to stop to take these announce-
ments? A. Yes.

Q. Now, supposing that instead of making a cross sale in the
manner [ have intimated on the floor of the Exchange, a broker in-
stead of going in himself with a sell in one hand and a buy in the
other employs an agent broker to sell and he has a buy—

The Court: What is that?

Mr. Farris: Q. Instead of a broker going on the floor of the
Exchange with in his right hand an order to buy and in his left hand
an order to sell and makes the cross on the floor of the Exchange he

A.

Al
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X — Mr. Farris: What is the difference between that and making
Proceedings . .

at Trial. a cross sale on the floor so far as the client is concerned?

Plaintifs Case Mr. Fraser: That is a legal question.

S The Court: 1 will allow the question.

George Lewis A. Well, the price may vary on the stock.

Re-Cross- Mr. Farris: Q. And may vary on the cross sale if it does not
pxam. 53 80 through. A, Yes, if it does not go through.

" (Cont'd) The Court: 1 want to follow you there, please, according to a

cross sale you have told me someone would be doing that on the floor
of the Exchange and they would let you have an opportunity of say-
ing whether you would give more or less, isn't that so? A. Yes.

Q. If it is done without doing that, what is the position if it is
done the way Mr. Farris suggests is the position? A. Then the
agent broker that has been given the order to sell those 100 shares he
just offers on the floor 100.shares of that stock for sale and he would
have to take whatever is bid for them. If one firm bids $1 or another
$1.05, or whoever is there first with the bid, it completes the sale. It
may not be crossed with different companies at all.

Q. That also applies on the floor when you have a buy, it may
not go through and the cross does not go through? A. It might.

Mr. Farris: Q. We will say that Solloway Mills' trader goes
on the floor with certain stock, 100 shares of Associated at which
they have an order to buy at $1 and an order to sell at $1. Now, they
go on the floor of the Exchange and they announce a cross at $1.
Every other broker has a right to either pay higher for the stock for
sale or to sell lower than the stock is for sale? A. Yes.

Q. If there are no other bids then the cross goes through? A.
Yes.

Q. Now, take the next step, instead of going in with an order
to buy in the right hand and an order to sell in the left hand, Solloway
Mills’ trader goes on the floor of the Exchange with an order to buy
100 shares of Associated at $1, Denbigh, Dickinson, their agent broker
goes on the floor to sell 100 shares at $1. What happens if there are
no other bids? A. The sale is complete.

Q. At $1 and exactly the same position is arrived at as if it
was made as a cross sale on the floor? A. Yes.

Q. And, if there i1s a different price, it goes to somebody else,
as if there was a different price in the cross? A. Yes.

(). And you arrive at exactly the same result? A. Yes.

(]T;Z(c)]r{ge Lewis  RE-DIRECT EXAMINATION BY MR. FRASER:

Re-Direct

Feam, Q. Taking that last question, you have an order to buy and an

order to sell from a client? A. Yes.
(). Solloway Mills go on the floor of the Exchange with a buy
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order and give a selling order to their agent broker Denbigh, Dickin-
son? A. Yes.

(). And the transaction is completed on the floor of the Ex-
change? A. Yes.
Q. In your records that day would there be selling confirma-

tions from the house in connection with that transaction? Am I clear
on that? A. Just a minute, ] am going through the stages, buy
confirmations and sell confirmations.

Q. You have a client who wants to buy 100 shares of Home Oil
and a client who wants to sell 100 shares of Home Oil? A. Yes.

Q. You have one who wants to sell 100 shares of Home Oil at
$1 and one who wants to buy 100 shares at $1. You go on the Stock
Exchange and give a selling order to the agent broker to Denbigh,
Dickinson, and that is sold by Denbigh, Dickinson to Solloway Mills,
there being no other bidder and the transaction is closed on the Ex-
change. Are you following me? A. Yes.

Q. When you go back to your records, your confirmations that
day, are there any selling confirmations from the house? A. No.

Q. My learned friend was going to refer to the Big Missouri.
You saw that in the Lockett case. Mr. Magee brought it up.

Mr. Farris: I do not know what my learned friend wants vet.
I asked you in court what you wanted and you said probably you could
get it from the witness. The witness said that it was not the general
system and I let the question go and did not go any further.

- The Court: What was it you wanted?

Mr. Fraser: You will remember before lunch—

The Court: You can say.

Mr. Fraser: 1 want the confirmations for Big Missouri for
March 7th? A. Yes, that was the date, March 7th.

Mr. Farris: What else?

Mr. Fraser: That was all from this witness.

Mr. Farris: T will have to send down for it.

Mr. Fraser: [ thought that someone had gone down for them?

Mr. Farris: No.

The Court: If there is anything else.

Mr. Farris: Mr. Magee is the one who can get them. 1 would
like him in court, though.

Mr. Fraser: You can get it later. I want all the buy confirma-

tions contained in the document which has been handed to you, and
which have all been checked by Mr. McGee.

Mr. Farris: They are here.

Mr. Fraser: I understand they are all here.

The Court: Counsel says they are.

Mr. Farris: If my learned friend will furnish us with a list of

what he wants, we will have them here at eleven o’clock tomorrow
morning, and be glad to furnish you with everything you want.
The Court: That would be a good way, Mr. Fraser.
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Mr. Fraser: Yes, only I do not want you to think | did not do
it.

The Court: You may do it again.

Mr. Fraser: Q. When was the first time you ever ascertained

that the defendant company was selling from the house?

Mr. Farris: That is not re-examination. It is entirely new
ground and I did not cross-examine, on it.

Mr. Fraser: Excuse me, my learned friend brought out just
before the noon recess about these two systems. I am askmg him the
first time he knew.

Mr. Farris: He has not said yet that he did know.
the form of the question and the question.

Mr. Fraser: Q. Did you know at any time whether they were
selling stocks direct from the house account to clients, was it within
yvour knowledge? A. I was aware of the fact.

Q. When did you become aware of the fact? A. Shortly
after I started—as I stated this morning at the last trial T did not
know what my position would be in court. 1 said in court that I would
not swear to it. I did not know what you were trying to prove.

Q. Did you say that the defendant company preferred selling
over the Stock Exchange. Is that what you say? A. Yes.

J. These crosses on the Exchange, when they were made by
Solloway Mills on buys and sells to themselves—you remember Mr.
Farris asked you about those? A. Yes.

Q. They would appear in this Clearing House sheet, would they

I object to

not? A. Yes.
Q. As sells to Solloway, Mills? A. Yes.
Mr. Farris: Q. Just a moment, now, are you sure about that,

vour last statement. Mr. McKenzie instructs me that is not the case.
1 want you to consider that very carefully because Mr. McKenzie was
the trader. You probably know Mr. McKenzie, and he has just told
me that is not the case.

The Court: T do not think you are entitled to put it that way.

Mr. Farris: T am instructed that is the case.

. I want you to find out one of those, find me one single one.

What I am informed is this, Mr. Beck, that they do not appear in
those Clearing House sheets, but that they appear in the records of
the Stock Exchange, but not the Clearing House sheet of Solloway

Mills. .

The Court: Q. What do you say about that, Mr. Beck?

A. T will have to amend my statement. I was under the impres-
sion that—I knew that all—that there was a record of every trans-
action that appeared in the Stock Exchange, was listed with the Stock
Exchange. I was under the impression that it was listed on the Clear-
ing House sheet as well.

Q. I am informed that such is not the case. I can quxte see how

you would be mistaken. T was under the same impression? A. [

10

20

40



10

20

30

40

127

was under that impression. I knew there ought to be some record.
Q. You understand that they keep a record in the Exchange,
but not on these sheets. You would not dispute that. A. No.

(Witness aside).

ROBERT W. GLASS, a witness called on
behalf of the plaintiff, being first duly
sworn, testified as follows:

DIRECT EXAMINATION BY MR. FRASER:

. You were formerly employed by the Defendant Solloway
Mills & Company Limited? A. T was.

Q. When did you first join them? A. September 1st, 1928.

Q. And continued until when? A. September, 1929,

Q. About a year? A. Yes.

Q. When you first went there what were your duties? A. In
charge of the securities department.

Q. You were in charge when vou first went there? A. Yes.

Q). In September, 19287 A. VYes.

Q. How long did you continue in charge of the securities- Did
you say securities? A. Yes.

(). That is the position the last witness had? A. I believe so.

(). How long did you remain in charge of the securities depart-
ment? A. Until January, 1929.

Q. And then, what position did you assume? A. 1
charge of the confirmation department until September, 1929.

Q. Just tell me as shortly as you can what vour duties were,
what the confirmation department did with respect to client’s orders
and how the confirmations were made out. A. The confirmations
were made from buying and selling orders sent to the confirmation
department from the trading room. They were made originally in
three copies, latterly in four copies. The first copy was sent to the
client, the second copy was used for the business, balancing off the
day, and the third copy went to the securities cage for delivery and
receipt of stocks.

took

Q. From what document, if any, were those confirmations pre-
pared? A. They were prepared from the copies of actual orders.
Q. What are orders? A. Orders are, buying and selling or-

ders given by clients to the company for execution.
Q. And are the orders filled before the confirmations are made?
Yes, they are filled in the trading room.
Q). These orders are filled in the trading room? A. Yes.
Q. And then the order would come from the trading room to
the confirmation department? A. Yes.

Q. And then, you made out the confirmations®> A. Yes.

(). Reference has been made to some of these house confirma-

A.
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tions. Were there orders to buy and sell from the house coming to
vour department? A. Yes.

Q. You made out these confirmations, did you? A. Yes.

Q. By the way, these confirmations here, Mr. Glass, are you
able to identify any of these confirmations? A. Yes, those are the
confirmations made by the confirmation department.

Mr. Farris: Which one do you identify now? I want him to
identify and have marked the particular one he identifes? A. 1
identify those as being made in the confirmation department of Sollo-

way Mills.
Mr. Farris: I want to have this particularly marked.
The Court: The witness took them from what exhibit?
Mr. Fraser: This has never been marked.
The Court: It is going in now.
The Clerk: It will be exhibit No. 22.
The Court: These five sheets, for example, 1 was taking for

granted were in as a group and it was found later that they were not
in, until they were marked as exhibit 21. These are new then.
Mr. Farris:  So far as this witness is concerned, I am insisting,
I want each sheet identified by him particularly and mark each one as
a separate exhibit.
The Court:

This then is exhibit—
The Clerk: .

Exhibit 22.
(DOCUMENT REFERRED TO MARKED EXHIBIT NO. 22)

Mr. Fraser: I am putting in the remainder of the confirmations
in bundles and would ask the learned registrar if he would mark them
all.

The Court: You had better put them in one at a time, hadn’t
vou?

Mr. Fraser: This is a bundle of confirmations marked 16-18th
March, 1929.

(DOCUMENTS MARKED EXHIBIT NO. 23)

(BUNDLE OF CONFIRMATIONS FEBRUARY 14th, 1929,
MARKED EXHIBIT NO. 24)

(BUNDLE OF CONFIRMATIONS APRIL 18TH, 1929,
MARKED EXHIBIT NO. 25)

(BUNDLE OF CONFIRMATIONS MARCH 16-18TH, 1929,
MARKED EXHIBIT NO. 26)

(BUNDLE OF CONFIRMATIONS MARCH 13TH, 1929,
MARKED EXHIBIT NO. 27)
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(BUNDLE OF CONFIRMATIONS, APRIL 23RD, 1929, RECORD
MARKED EXHIBIT NO. 28) R e Court
of British
(BUNDLE OF CONFIRMATIONS JANUARY 26TH, 1929, ©°hb
MARKED EXHIBIT NO. 29) e
intiff’s Case.
(BUNDLE OF CONFIRMATIONS JUNE 19TH, 1929, i’b“—“c
obert W.
MARKED EXHIBIT NO. 30) Glass,
Bt:rcecstt}};:xl%?i
(BUNDLE OF CONFIRMATIONS JUNE 17TH, 1929, (Cont'd)

MARKED EXHIBIT NO. 30)

(BUNDLE OF CONFIRMATIONS APRIL 25TH, 1929,
10 MARKED EXHIBIT NO. 31)

(BUNDLE OF CONFIRMATIONS JULY 19TH, 1929,
MARKED EXHIBIT NO. 32)

(BUNDLE OF CONFIRMATIONS SEPTEMBER 5TH, 1929,
. MARKED EXHIBIT NO. 33)

(BUNDLE OF CONFIRMATIONS MAY 29TH, 1929,
MARKED EXHIBIT NO. 34)

(BUNDLE OF CONFIRMATIONS JANUARY 22ND, 1929,
MARKED EXHIBIT NO. 35)

(BUNDLE OF CONFIRMATIONS DECEMBER 22ND, 1928,
20 MARKED EXHIBIT NO. 36)

(BUNDLE OF CONFIRMATIONS JANUARY 21ST, 1929,
MARKED EXHIBIT NO. 37)

(CARTON OF MISCELLANEOUS CONFIRMATIONS
MARKED EXHIBIT NO. 38)

(BUNDLE OF CONFIRMATIONS CONTAINED IN A
CARTON MARKED EXHIBIT NO. 39)

Mr. Fraser: Exhibit 39 is a bundle of confirmations for days
that are not material to this action. Some of them are not.
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Mr. Farris: Why not put those papers in?

Mr. Fraser: I am not putting them in.

Q. Now, you say, Mr. Glass, that these orders came daily from
the house account and you prepared these confirmations from them?
A. They came from the trading room.

Q. I beg your pardon. Were any of these orders you received
from the trading room in any way specifically marked or distinguished
from the others? A. You mean distinguished to me, that is from
the house account?

Q. That had any distinguishing mark on them as distinguishing
them from the usual run of orders? A. There were no clients’
names mentioned on them, just the name of the stock and the price.

Q. What did you treat those as?> A. House account orders.

Q. And you filled up the house account confirmations from
those, did you? A. Yes.

The Court: What is that?

A. We filled up the house account confirmations from those.

Mr. Fraser: Q. Have you any knowledge of any system of
stocks being bought on the Exchange and being sold off the Ex-
change? A. Yes.

Q). Explain what information or knowledge vou have of that
state of affairs?> A. There were cases known in my department as
either purchases or sales in which the transaction was crossed on the
Exchange and a certain method was used in order to clear those.

Q. Now, just explain what knowledge you have of that system
and what documents came in by reason of the system? A. The first
knowledge 1 would have of it would be the receipt of the floor Ex-
change slip—the Exchange floor slip at least. Then I would receive
the confirmation.

The Court: Show me one of those?

Mr. Fraser: They apparently are not in existence. They are
not here anyway.

The Court: Very well.

A. Then I would receive an order made out to the broker with
whom the cross had taken place, either to buy or sell the stock as the
case might be.

Mr. Farris: I am informed that we have some floor Exchange
slips and I will have Mr. McGee bring them here tomorrow.

The Court: Anything more?

A. There would be a house entry with that as well.

Mr. Fraser: Was there any distinguishing mark on the floor
slip in connection with that cross with the agent broker? A. Yes,
there was a distinguishing mark on the floor slip. It was marked
with two straight lines.

The Court: I ought to be shown that.

Mr. Fraser: If we have them. Most of them are gone, lost or
destroyed.
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The Court: It is not a question of most—is there one?

Mr. Farris: This witness has not been able to find them before.
He had inspection and admitted afterwards that he did not see them.

The Court: Have you seen floor slips with these two marks that
vou have referred to? A. Yes.

Q. Those floor slips are Vancouver Stock Exchange floor slips?
A. Those are exchanged on the floor between brokers.

Mr. Fraser: Q. And after they are exchanged on the Van-
couver Stock Exchange by brokers they come back to the office of
Solloway Mills?

Mr. Farris: 1 object to my iriend leading this witness in the
slightest degree. With this witness I do.

Mr. Fraser: Q. What happens after they are exchanged on
the floor of the Stock Exchange? A. They are brought back to the
trading room of Solloway Mills. They are later segregated. The self
to self sales are taken out. The cross sales or purchases are taken out
and orders were made up by one of the clerks in the trading room
covering all cross transactions.

Q. Go on from there? A. The Exchange floor slips were
then sent to the confirmation department to be made up into broker’s
notes. From there they went into the basement for filing purposes.

().  What about these confirmations? A. They were included
in the day’s business.

These confirmations now exhibits in court, they were made
from what?

The Court: Q. The floor slips were then sent to the confirma-
tion department to be made up into what?

A. To be made up into what are known as Clearing House
sheets and brokers notes.

Q. And then they are filed in the basement? A. Yes.

Mr. Fraser: Q. Referring you, Mr. Glass, to Exhibit 31, buy
and sell confirmations, Associated Oil, were those prepared in your
department? A. Yes, that was prepared in my department. It has
my own initials on it.

Q. Exhibit 21, the buy of 100 shares for Theo. Frontier has
vour initials on it, has it> A. Yes, that one also.

Q. Two of them have your initials on them? A. Yes.

. There 1s one here, Denbigh, Dickinson & Greathed, sold to,
1,000 shares of Associated? A. Yes.

Q. What meaning if any has that, “sold to” there on that con-
firmation? A. That is taken up on the debit side of the balance. It
was put through on a debit note and the wording on the original con-
firmation is erased by that mark underneath that, and substltuted
“sold to” in its place.

Q. So far as delivery of the shares is concerned, what do those
confirmations indicate? A. Nothing at all in the delivery of shares.

Q. Nothing as to the delivery of the shares? A. No.
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Q. What is the system of confirmation? Those are the confir-
mations for Associated for that day. I can give you the Clearing
House list, if you like, and I want you to explain what happened on
that day, in the light of those confirmations and Clearing House
sheets. Are you able to say that of your own knowledge—are you
able to say what happened on that date, having before you those con-
firmations and Clearing House sheets? A. No, and T will tell you
the reason I am not able to, I do not know if those are the confirma-
tions on Associated for that day.

Q. That is the only reason? A. Yes.

Q. Did you have occasion while you were employed to refer to
the Vancouver house account? A. Of Solloway Mills?

Q. Yes? A. At times.

(). How frequently? A. In the early part of my employment

with them quite frequently and latterly not very often.
Q. We will say in the first part of the year, 1929?

-

A. 1 did

‘refer to it quite often in that period.

Q. In the course of your duty? A. Yes.

Q. Why would you have to refer toit> A. Because the entries
that went to make up the house account were in my department and
sometimes it was necessary to alter some of the entries.

Q. Would you be able to give me the long or short position of
certain stocks. A. Not definitely.

Q. Not definitely now> A. No.

Mr. Farris: He did not say not definitely now, he said not
definitely. A. 1 cannot give with any definiteness now, the short-
age.

Mr. Fraser: Q. Do you know whether the defendant company
was long or short in Grandview? A. 1do.

Q. What was their position in Grandview?
period?

Q. At any period from the beginning of 1929 until October,
1929°

A. At what

Mr. Farris: 1 object to this question unless this witness first
establishes that he knew.

The Court: He said he remembered Grandview.

Mr. Farris: My friend, I submit, is putting the answer to the

question. They had offices throughout Canada. He is not being asked
about the defendant’s position in Canada. If so, all right. He is
putting what is the broad position of the defendant company.

Mr. Fraser: I said the Vancouver house account.

Q. Confining yourself to the Vancouver house account—I
thought I had made it quite clear—can you give me the position of the
defendant company so far as the Vancouver house account is con-
cerned at any time from the beginning of January, 1929, until October,
19297 A. Yes, I have seen the Vancouver house account for Grand-
view. At the end of January it was over 850,000 shares short.
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Q. A. P. Consolidated? A. [ could not give the exact figures
for that.

Q. Do you know definitely and positively whether they were
short any shares? A. Yes, I do.
Were they short> A. Yes, they were short.
Associated Oil?> A. They were short on that.
Cotton Belt? A. T could not say.
Devenish? A. Yes.
Short? A. Yes.
. Can you state roughly whether the shortages were appreci-
able or not. A. 1 have seen those things different times and all the
entries to make up the account went through my hands and naturally
['was seeing them from day to day and I could not help but know how
the company was trading, whether short or long. As to the exact
figures I could not say.

Were they short to an appreciable extent in Devenish during that
period? A. I would say they were.

OO0

Q. Fabyan? A. At certain times Fabvan was short.
Q. Freehold? A. Yes.

Q. George River? A. Yes.

Q. Golconda? A. Yes, short.

Q. Home Oil? A. Yes, at times Home Oil was short.
(). Illinois Alberta? A. Ves.

Q. Mayland? A. Yes.

Q. Mercury? A. Yes.

Q. Mohawk?> A. Not latterly that [ know of.

Q). You have no knowledge latterly?> A. No.

Q. Oregon Copper. A. Oregon Copper was short.
Q). Pend Oreille?> A. Yes, short.

(). Reeves Macdonald? A. Yes, short.

Q. Regent? A. Short.

Q. Southwest Petroleum? A. Short.

Q). Topley Richfield? A. At times short.

Q). Whitewater? A. They were short.

Q. Confining yourself again to the Vancouver office, are you
able to give his lordship any idea of the amount of stocks on hand
compared to the amount of stocks which you would have to deliver
to marginal customers if they made their demand? A. T could do
that for the period between September, 1928 and January, 1929.

Q. Yes? A. After that time I could not do it.

Q. During that period? A. Between that period they varied
according to different stocks, I would say on the average between 30
to 50 per cent. of the stock on hand in relation to the stocks carried
along by clients on the ledger. :

Q. What did you mean by that 30 to 50 per cent.? A. I say,
the ratio of stock on hand would be in the neighborhood of 30 to 50
per cent. of the actual stock being carried for clients on the ledgers.
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Mr. Farris: That is carried on margin for clients> A. Car-
ried either way.

Mr. Fraser: Q. What was the other way, besides on margin?
A. Cash or margin. Cash stock was supposed to be delivered in—
well, when a client makes a request for it, within approximately two
days.

(). I am producing two confirmations.
confirmations? Is that the printed form that was used?

The Court: This is not enclosed.

Mr. Fraser: Yes. ]

(). That is the original confirmation that went to the client.
A. Yes, that is the original confirmation that went to the client,
although those were made after my period of occupation with the com-
pany.

Q. Are they identical?
of Solloway Mills & Company.

Mr. Farris: After he left? A. The form is identical with the
form in use at the time I was there.

Mr. Fraser: (). The originals of these went to clients?
Yes.

Q). Instead of having Theo. Frontier, if you had John Smith
vou would put his name instead? A. Yes.

Q). The printed matter on those was the same?
typewritten matter was always different.

Q. Yes, the different stocks and different prices? A. Yes.

(CONFIRMATIONS MARKED EXHIBIT NO. 40)

Those confirmations, if the stock was bought in Calgary,
would it show the Exchange where it was bought? A. Yes, on the
face of the confirmation.

Can you identify those

A. Yes.

A. They are identical with the forms

A.

A. Yes, the

Q. Where? A. In one corner of the confirmation.

Q. And if it were bought in Toronto? A. Tt would be marked
Toronto.

Q. And if it was bought in Vancouver? A. There is no mark
on it.

). And that mark would appear in vour duplicate, would it
not? A. Yes.

CROSS-EXAMINATION BY MR. FARRIS:

Q. You have been in court all day? A. Most of the time.

Q. And you have heard the evidence of Mr. Beck, the preceding
witness. A. Some of it, not all

Q. You were here during the cross-examination? A. Some
of it.

Q. You have been hereall afternoon? A. No, I have not been

here all afternoon.
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Q. You do not know what part of the cross-examination you
came in. You came here the latter part?> A. I was here in the back.

Q. Could you hear what he said? A. In some cases.

Q. You are not prepared to disagree with what Mr. Beck says
as to what you did hear? A. No, I don’t think so.

Q. That is all. Oh, there is just one question 1 wish to ask,
Mr. Glass. You said there was 30 to 50 per cent. stock kept on hand
all the time in the Vancouver office?

The Court: Now—

A. 1 said during the period.

Mr. Fraser: That is not what he said at all.

The Court: Just a moment, I will have the reporter look it up.
I 'was interested in that and just so we may have it correct the reporter
will be good enough to see what he said about that 30 to 50 per cent.

(Reporter reads: “Confining yourself again to the Vancouver
office, are you able to give his lordship any idea of the amount of stocks
on hand compared to the amount of stocks which you would have to
deliver to marginal customers if they made their demand? A. |
could do that for the period between September, 1928, and January,
1929. Q. Yes? A. After that time, I could not doit. Q. Dur-
ing that period? A. Between that period they varied according to
different stocks, I would say on the average between 30 to 50 per cent.
of the stock was on hand in relation to the stocks carried along by
clients on the ledger. ). What did you mean by that 30 to 50 per
cent? A. I say, the ratio of stock on hand would be in the neighbor-
hood of 30 to 50 per cent. of the actual stock being carried for clients
on the ledgers. Mr. Farris: That is carried on margin for clients.
A. Carried either way. Mr. Fraser: (. What was the other way,
besides on margin? A. Cash or margin. Cash stock was supposed
to be delivered in—well, when a client makes a request for it, within
approximately two days”).

Mr. Farris: Q. Theamount owing by the clients on their ledger
accounts would be about 30 to 50 per cent., wouldn’t it? A. I have
no idea.

Q. They were carried on a one-third margin mostly? A.
Sometimes. _

Q. So according to your figures during this time there would
be stock on hand to represent the amount as paid up by the client?
A. T could not say that.

Q. If it is one-third one way and thirty to fifty per cent. the
other way, it is practically the same thing? A. I am giving figures
on stock balances taken off by themselves.

Q. You did not check the ledger account, but you did know that
they were carried on one-third margin? A. These were not checked
on the ledger account.

Q. You did know that they were carried on one-third margin?
A. Yes.
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Q). And a big portion of the business was margin business? A.
Yes, mostly.
Q. You knew that? A. Yes.
(Witness aside)

Mr. Fraser: 1 am going to read at this stage the discovery of
Mr. Willins, one of the chief traders.

Mr. Farris: I am objecting to that being read. I would suggest
that that stand over to tomorrow for argument, because my learned
friend was going to take that particular argument, and I have not had
time to go into the authorities on that, because I was not figuring
taking that.

The Court: Is that satisfactory, Mr. Fraser?
Mr. Fraser: Is Mr. Smith here?
Mr. Farris: It seems to me my friend should at some time

"attempt to show some contract between his client and the company.

Mr. Fraser: My lord, I want to finish up the question of the
system. I am going to tie it up. I want to get in all the evidence on
the system. I am trying not to confuse your lordship.

The Court: You prefer to put in the examination for discovery
now, do you, before going any further?

Mr. Fraser: Yes.

The Court: Then we had better adjourn until 11 o'clock to-
MOTTOW.

(4:15 P.M. COURT ADJOURNED UNTIL 11 A M.
DECEMBER 9th, 1931).

Vancouver, B. C., December Oth, 1931, 1:00 a.m,
(COURT RESUMED PURSUANT TO ADJOURNMENT)

Mr. Fraser: My lord, I propose to put in the Examination for
Discovery of W. E. Willins, the chief trader in the Vancouver office
for the defendant company.

Mr. Farris: 1 desire to object to that. Before the adjournment
took place my learned friend said he desired to put in evidence, as I
understood him, from the examination of Willins with the object of
proving a system of bucketting. My first submission 1s that my learned
friend cannot bring evidence to contradict his own witness. [ might
point out to your lordship that my friend’s case—

The Court: Sometimes one witness may testify to something in
a different way, or along certain lines, and be contradicted.

Mr. Farris: That is all right; but my learned friend has proved
there were no instructions, by his own witness, and in fact one Glass,
such as is alleged. And there are two points to my friend’s case, one,
bucketting, which is a distinct type of case, and the other is conversion.
Bucketting is where the orders are never put through, never intended
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to be put through, in other words, to use a familiar expression, they
were written on the cuff.

The Court: What is that?

Mr. Farris:  Written on the cuff, that is, there were never any
transactions at all. That is bucketting, when they did not go to the
Exchange, did not buy a share, and my friend’s opening words were
that the defendants bucketted all orders, never bought a share for
anybody. Now, in that he was quite right in stating that, because
that is what he would have to prove to prove a system, otherwise he
must deal with the individual case. It might be there is a difference
between a system and an individual case. A system is where it is 100
per cent. Here there can be no uestion that that applies—

The Court: Perhaps 1 might help you by expressing myself,
when you are speaking along those lines, I can visualize a person
putting in orders from time to time, now, then vou see there might be
some of those orders perhaps might be—

Mr. Farris:  Might be bucketted.

The Court: If you are bucketting those orders—

Mr. Farris: But then that is not a system. Your lordship has
very aptly expressed it.

The Court: 1 do not know that I was deciding it, but when you
come to consider—

Mr. Farris:  When you come to that question, you may prove an
individual order was bucketted, but you cannot say because some were
bucketted, unless there was a system, that the whole thing was
bucketted. I might make it clear what I mean by bucketting. In the old
days they had offices, they had wires and apparently everything was
carried on as a stock brokerage office, but there was no carrying out of
orders on the Exchange. They apparently wired in to the office, but no
orders ever went over any exchange. They simply traded in differences.
That is what the bucket shop term was derived from. But Mr. Fraser
stated he was going to prove that we never dealt in these shares, that
we bucketted all orders and never bought any shares. We have his
own witness Beck stating that was not the system; the system was to
buy on the Exchange. You had the witness Glass who said he thinks
that it would be approximately 30 to 50 per cent., which breaks up
the system of bucketting. My learned friend is not out of court in
regard to that, because the evidence would show a considerable pro-
portion we bought on the Exchange, and re-sold them. That comes
into a different class of case. That comes into the category of con-
version which he must deal with independently and prove, if he can,
that we wrongfully converted any shares after they were bought.
That is another division of his case. There are really three distinct
featues to the case, my learned friend first attempted to prove a system,
that is, where 100 per cent. were bucketted. He must do that in order
to get in under the general system. At present his evidence prevents
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him from showing there was a general system. He cannot do that,
but that does not prevent him from giving evidence and showing in-
dividual cases were bucketted, or that stock, after it was purchased,
was converted, but he cannot come in with a blanket and by proving
a certain thing, then saying everything was done that way unless he
proves the whole system, and from his own witnesses he has proved
that was not the system. Therefore I submit now that no evidence
can be given as to a system of bucketting, because he has already
proved that system did not exist.

The Court: Counsel may correct me, but as I recall the evidence
so far I have not any evidence to elucidate the amount of orders given
by the plaintiff.

Mr. Farris: There have not been any order or amount of orders
given in the plaintiff's case. That makes the case rather awkward.
My friend has started in rather at the wrong end to prove his case.
He is working backward, with all deference to my learned friend.
That is one thing, but I was submitting that he cannot now give
evidence of system as he has proved there was not any system. My
next point is—

The Court: I do not know that 1 quite follow you, and I might
as well analyze it now. There was evidence led trying to establish a
system as applied to some orders.

Mr. Farris: That could not be applied to some orders. A system
must apply 100 per cent. All they can come and do is to give the
individual orders and show what took place.

The Court: For example, on another phase of it, there has been
evidence led tending to show the defendant company was short of
certain stock.

Mr. Farris: Yes, but that comes into the question of conversion.
The short position only comes into question on the question of conver-
sion. It has nothing to do with bucketting at all. That goes to the
question of conversion. My learned friend is trying to confuse the
two.

The Court: 1 am trying to analyze it now somewhat.

Mr. Farris: Possibly I have confused your lordship. [ will try

again, and make it clear as I see it, having had some experience in
these things for the last two years, on and off. 1 say there are two
definite charges made in the statement of claim, both are alleging
criminal offences. One is of bucketting, and the other is of conversion.
Now, bucketting is where the orders were never filled at all, never any
attempt to fill them, such as I described the bucket shops to your lord-
ship where there was no buying at all, simply a matter of bookkeeping,
and the order never went on the Exchange. Then we have from the
witness Beck, that they did go on the Exchange, and it was their
system to buy and fill the orders of the clients. Once that is done then
there is no bucketting. That ended the bucketting, but after that, and
this is what my learned friend is alleging, after they had bought these
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shares on the Exchange then they sold them or disposed of them in
some way, and that was conversion. If he can establish that, that is
true. I am only dealing now with the question of system which my
learned friend is attempting to prove. System is not 50 per cent.
System is not 75 per cent. System is 100 per cent. He stated in his
opening he was going to prove system, that is, that 100 per cent. of
the shares were bucketted, and we never bought a share for anyone.
That has been absolutely disproved by his own witnesses. I say that
prevents him from putting in the material en masse and that he is now
in the position where he is still not stopped from proving certain orders
were bucketted, but he must prove in each individual case the bucket-
ting of those orders. His system is gone. Then as to conversion he
must prove, as in any criminal trial, he must prove these shares were
converted, and it is only in the conversion of the shares where the short
position applies. My learned friend is confusing the whole issue, and
insisting upon mxxmg up bucketting and conversion, and no doubt
that 1is much easier for him, but the law 1s entirely different, and he
i¢ dealing with an entirely different class of action. Now, dealing with
this particular discovery, it is in your lordship’s discretion first whether
a past ofhcer’s discovery shall be read, or whether he shall be called as
a witness. Your lordship has seen two past officers brought here by
the plaintiff, brought into Court to give evidence. It would have been
just as proper to have examined those two witnesses by discovery as
these particular witnesses, and to have brought in the evidence of these
men as admissions against the company. I think havmg heard them
your lordship would have certainly not allowed those witnesses to have
been examined on discovery, or to have had their discovery used as
admissions against the company, and I say the same thing applies to
these two particular witnesses he 1s examining who were past officers.

The Court: Mr. Willins was the chief trader, was he not?

Mr. Farris: Mr. Willins was the chief trader, and Mr. Duns the
assistant manager.

The Court: It is common ground he was a past officer?

Mr. Farris: Oh, ves, no question about that. I just take the
further point that under the rules, I refer vour lordship to marginal
rule 370-C1. (Reading).

The Court: That deals with whether an order should go for his
examinations, or whether he should be examined at all, but having
heen examined, there are two or three rules which say—

Mr. Farris: Yes, possibly that is so.

The Court: Whether or not it shall be used at the trial. If you
please, what is the rule about using it?

Mr. Farris: *“Such examination or any part may be used at the
trial if the trial judge so orders.”

The Court: If I may say so, I am asked now to say whether the
examination shall be used? The examination has been taken. Now
the rule says it may be used.
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Mr. Farris: If you so order.

The Court: You admit it is discretionary.

Mr. Farris: Yes, but I do say that only contemplates one past
officer’s evidence being used, that is, an examination having taken
place. Now I come to the point which I think is absolutely fatal, and
[ refer your lordship to 370-I, rule 3 (reading). You cannot come
into court with half of an examination. I think the reason for that is
very clear that on examination for discovery—

The Court: You might let me see a copy of the rules.

Mr. Farris: On an examination for discovery, the plaintiff in
this case examining the defendant, the defendant has a right to re-
examine that witness to clear up points in the discovery. 1 do not
think there can be any question of that. For instance, a witness might
state something, but on re-examination would clear that up, and give
an entirely different construction. That is the reason for re-examin-
ation.

In this case no re-examination has been permitted because
the examination has never been closed. These examinations were
adjourned sine die without the completion of them, and having not been
completed they are not the examinations within the meaning of the
road and therefore cannot be brought into court at the present time.
I do not think, my lord, I can add anything to that. I do not think
there is any possible answer to that.

Mr. Fraser: First, my lord, on the question of Beck and Glass,
there is no evidence these men were past officers. They were em-
ployees. Your lordship will remember when I got an order for the
examination of Mr. Willins, an order made by your lordship that was
contested to the Court of Appeal as to whether or not he was a past
officer.

The Court: It is common ground now that Mr. Willins is a past
officer.
Mr. Fraser: Yes, my lord. But my learned friend stated Mr.

Beck and Mr. Glass were past officers. There is certainly no evidence
of that. As to my friend’s statement as to Mr. Glass’ evidence, of
course, your lordship recollects what it is. I should say my recollec-
tion is entirely different from Mr. Farris’. [ asked Mr. Beck in direct
cxamination when he ascertained for the first time orders were being
bucketted direct from the house to client and he said it was after the
Lockett trial he found out that this was the practice in vogue.

Mr. Farris: No, he didn’t make any such statement.

Mr. Fraser: 1 know my learned friend does not agree with any-
thing 1 say.

Mr. Farris;: No. I agree with certain statements, but I do not
agree with statements which are not correct.

The Court: I have that queried by you, Mr. Farris.

Mr. Fraser: Your lordship may have to get a transcript of the
evidence. My recollection of the Glass evidence is that not until after
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the Lockett case did he know of this system of bucketting direct from
the house to the client.

The Court: You went into another system of bucketting.

Mr. Fraser: That is the one which has to do with other brokers.
You remember Mr. Sloan asked Mr. Beck about his recollection of
bucketting and he said there was only one system—Mr. Beck said he
thought there was only one system and that system was concerned
with other brokers, but he found out from the Lockett trial they were
bucketting orders direct from the house to the client. Then my friend
said I want you to give us illustrations which show that and my learned
friend was told of the Big Missouri, and so far as [ know those have
not yet been produced in court.

Mr. Farris: Everything is here that you asked for.

Mr. Fraser: They were not in court then. My recollection is
that there were no records produced in court which show bucketting
direct by the house as well as bucketting over the Exchange by means
of other brokers or agent brokers. The witness Glass said—he used
these words—they preferred, he said, as far as he knew, to fill the
orders on the Exchange. I remember his words and I asked him in
re-examination and he used the word “preferred.” He was simply
giving his knowledge. I suppose most of those employees in all honesty
believed they were filling orders. These were only employees. Mr.
Farris could ask them, did they think the system was that they were
filling orders and he honestly believed that. But these are past officers
or people who knew the real inside workings. T am not relying on Mr.
Beck’s evidence or Mr. Glass’ evidence on that part of the bucketting
from the house. These past officers whose examinations I want to put
in and the books when I come to them will prove conclusivelv this
system of bucketting and how the plaintiff was victimized by it. Now,
my learned friend, my lord, has made some reference to the examina-
tion of Mr. Willins. After going to the Court of Appeal and getting
an order that he was a past officer I continued with the examination of
Mr. Willins. You remember your lordship made the order and then
granted a stay. Then I went to the Court of Appeal and the Court
of Appeal—

The Court: Then you submit you went on with the examination.

Mr. Fraser: No, I did not then, because your lordship granted
a stay.

The Court: But after the Court of Appeal.

Mr. Fraser: After the Court of Appeal, I went on.

The Court: 1T follow you.

Mr. Fraser: And there were certain questions he would not
answer on the advice of counsel and I intended to apply to the chamber
judge with respect to those questions, but then the time of the trial
came so close and I simply did not apply with respect to those questions.

Mr. Farris: 1 don’t think it makes any difference what my
learned friend’s reasons were.
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Mr. Fraser: 1 am not giving reasons, I am telling the fact.

Mr. Farris: The fact is it was adjourned.

Mr. Fraser: Sine die.

Mr. Farris: It was not completed. 1t is perfectly ridiculous to
say that that is an examination.

Mr. Fraser: Mr. Willins is in court. 1f my learned friend is
dissatisfied with any of these answers, he is his witness and he can
call him right now and put him in the box and can ask him these
questions.

The Court: You might deal with that point. It was adjourned
sine die. That is common ground.

Mr. Fraser: Yes, there is no question about that.

The Court: How do you submit the matter stands—

Mr. Fraser: 1 never heard of a practice—

The Court: Supposing you never heard of it, what do you
submit?

Mr. Fraser: Marginal rule 370-1, [ believe it is.

Mr. Farris: Yes.

Mr. Fraser: My lord, 370-1 (3) days: (Reading). My learned
friend has the right of re-cxamination. There is no question about
that.

The Court: The examination was adjourned sine die, that is
while you are examining or cross-examining.

Mr. Fraser: Yes, my lord, and the examination, cross-examina-
tion or re-examination shall be conducted as nearly as it would be at
the trial.

The Court: There has been held an examination for discovery
or cross-examination.

Mr. Fraser: Yes.

The Court: You are in the midst of your cross-examination
when the matter is adjourned sine die.

Mr. Fraser: Well, my lord—

The Court: But were you in the midst of your cross-examina-
tion when the matter was adjourned sine die?

Mr. Fraser: Yes and no, my lord.

The Court: What is that?

Mr. Fraser: 1 had finished all my cross-examination with the
exception of one question. On the one question which the witness
refused to answer, I said, I am going to apply with respect to that
(question, and the examination—

The Court: You did not apply.

Mr. Fraser: 1 did not apply.

The Court: Assuming you had applied and been refused, Mr.
Farris’ position would be, as I follow this, if you are going to be in
the position to apply to the trial judge to use the examination you have
to have that examination and attend on that examination and give
the other side the opportunity of examining.
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Mr. Farris: Re-examining.

The Court: Re-examining.

Mr. Fraser: Well, my lord, you will see all the way through
this examination—

The Court: But on that clear-cut position, what do you say’

Mr. Fraser: [say itisamatter clearly for your lordship, if your
lordship believes that these questions and answers which were given
by this witness are incomplete, and they might have been cleared up by
re-examination, your lordship could order the witness to be examined
now.

The Court: But do you submit 1 am to look at them first in
order to see whether the examination should be used or not.

Mr. Fraser: Yes, my lord. It is a matter of discretion.

Mr. Farris:  So that my learned friend will not be misled, my
position is this: It is discretionary with your lordship when the exam-
ination has been completed. but when it is not completed, there is no
discretion with your lordship. T argue on two points: First, I ask
vour lordship, in view of the circumstances, not to exercise vour dis-
cretion; and, secondly, there is not an examination over which vour
lordship has any power at all.

Mr. Fraser: No, my lord, the whole point is this rule is decided
in—in the first case your lordship decides whether vou shall use your
discretion. The rule says the examination shall be held and that it
may be either, with your lordship’s permission, used against the
defendant or against the officer. It goes on to say it is a right—

The Court: Mr. Farris' submission is the rule would not he
applicable or give the judge discretion to use or allow those (uestions
to be used if the examination itself were not completed. The examin-
ation has not been completed by re-examination and therefore the trial
judge has no power of discretion. .

Mr. Fraser: That is Mr. Farris’ submission. I say your lord-
ship has discretion to allow the examination in though there has been
no re-examination on any of those questions. It is an absolute dis-
cretion vested in your lordship, even if there is no re-examination,
unless my learned friend has been hurt. I would go this far with my
friend. Allow these question to go in and put Mr. Willins in the box
and I will not cross-examine him if he wants to make any explanation.
That is a matter for my learned friend. He can put Mr. Willins in
the box and have him explain any of these questions he likes.

Mr. Farris: I would also waive that right, but I am not waiving
anything. I am simply saying it cannot go in.

Mr. Fraser: Then it comes to this question of your lordship’s
discretion. If your lordship feels there should be any re-examination
as to these questions, or rather the answers and that my friend should
have an opportunity of explaining I am perfectly agreeable that Mr.
Willins should be placed in the box and give that explanation now. As
a matter of fact, on no examination which I have conducted in any of
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these actions has my friend ever re-examined.

Mr. Farris: That is not correct. You will find on the first page
of the examination—

Mr. Fraser: I think it is quite clear that even where there is re-
examination your lordship can throw out the re-examination and can
say that the re-examination had nothing to do with the examination.

Mr. Farris: Our rights cannot be thrown out, though.

Mr. Fraser: It is a question of whether my learned friend’s
contention here is one of substance, or one simply on technical grounds.
In regard to this examination, I am willing to be put on any terms
vour lordship sees fit. Mr. Willins is in court. He is a past officer.
[f he wants to explain any answers he made, I would allow him to go
into the box and make any explanation necessary of these questions.

Mr. Farris: My lord, in reply, all I have to say is this. We have
a right, a right which is given to us, and there is no rule which permits
your lordship to take away that right. When the examination was
adjourned to have that question answered, my friend might have gone
on and asked further other questions. It was for my friend to notify
us he did not intend to, and if we wanted to proceed with the examin-
ation we would have had our opportunity. Nothing of that was done,
and I submit there has been no examination within the meaning of the
rule taken place. Therefore there is no power in your lordship to deal
with it.

Mr. Fraser: My learned friend has sat back—

Mr. Farris: I am not talking about what I have done—

Mr. Fraser: When you are talking about conduct—

The Court: Just a moment. May I ask if an application was
made, Mr. Fraser, to compel Mr. Willins to answer the questions, or
was it just launched and not gone on with?

Mr. Fraser: No. It was not launched at all. The time got so
short that I abandoned it.

The Court: You abandoned it. You mean it was never launched?

Mr. Fraser: No, my lord, it was never launched. Has your
lordship seen Rule No. 370-R?

Mr. Farris: 370-R just refers to an examination, that is all,
when an examination has taken place.

The Court: In this matter—

Mr. Fraser: My lord, if your lordship is going to rule against
me in this matter, I was wondering if your lordship would reserve the
matter until after lunch.

The Court: I do not need to hear you. I have listened to the
argument of Mr. Farris on all the points raised. T might say it is a
serious objection, but I have only to deal with the point raised under
370-1. Tt seems to me he has raised a serious question. It is common
ground that while what has been decided to be cross-examination on
behalf of the plaintiff was taking place, the examination was adjourned
sine die. Apparently counsel on behalf of the plaintiff intended to
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apply to compel an answer to some questions which Mr. Willins
refused to answer. This intention was abandoned, and he did not
apply, and the examination for discovery was not further proceeded
with. Under those circumstances counsel for the defendant submits
that in any event, as trial judge I have no power under Marginal Rule
370-C to order that the examination or any part thereof may be used
as evidence at the trial, as no examination or no complete examination
has really taken place, so as to make the rule operative. Although
I feel it might be open to argument, my view is the rules must be
reasonably interpreted, so as to give effect to the spirit or real inten-
tion. It seems to me such spirit or real intention is only given effect
to by saying that under such circumstances if the defendant wishes to
have Mr. Willins re-examined, before the examination could be con-
sidered as complete or as one which could be used at the trial, the
defendant should have asked or insisted upon the right to have the
examination concluded to provide such opportunity, and the defendant
would undoubtedly have had no difficulty in being allowed to re-exam-
ine. Defendants not having taken such step, my view is that the
defendants cannot be heard now to raise this objection 1 over-rule all
the objections which have been made against this examination, and 1
order tl'e examination or parts of it as desired to be considered.

Mr. Fraser: 1 propose to put in, my lord, questions 1 to 51,
63 to 75.

The Court: 1 prefer that you give me the questions as you have
them, 1 to 51, and then read them.

Mr. Fraser: Yes, my lord, 1 to 51, the Examination of William
Egerton Willins, past officer of the defendant company.

Mr. Farris: T again take the objection, my lord, that any admis-
sion made by Willins certainly cannot be evidence against Sollowav
or Mills as individuals. Admissions made on examination by an officer
of a company certainly cannot be evidence against individuals.

The Court: Now, if you please, Mr. Fraser, I would like to hear
vou upon that phase of the matter. In one or two cases I have had,
for example, an action brought against a company and an individual
and dispute came where the examination of the officer of the company
was being put in, the point has been raised in a similar way that was
not evidence as against the individual, and in one case I remember 1
so held, and I think, although the matter was argued at first, both
counsel, if I correctly remember, on the authority of a certain case as
applied to the circumstances of that particular case, that they thought
that was a correct ruling. Now, in his case perhaps you might tell me
shortly, without going into the evidence, that on your statement of
claim you are suing Isaac William Cannon Solloway and Harvey Mills
as directors and officers of Solloway Mills & Company Limited and
also as individuals.

Mr. Fraser: As individuals. They are directors and officers
my lord, and they are personal defendants.
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The Court: Now, then, you have come to where you are putting
in the examination for discovery of a past officer of the company. In
what way do you submit that that examination can be used as evidence
against the individuals?

Mr. Fraser: I might not be able to, my lord, but my learned
friend is protected.

The Court: Your submission might be, and you can tell me
whether or not it is, in the course of the evidence, some evidence may
be led which would make it so that the law would allow the use of the
examination for discovery against those two defendants, or one of
them, as an individual; or are you simply asking to put it in now as
against the defendant company?

Mr. Fraser: I am in this position. I am inclined to agree with
your lordship and Mr. Farris that it cannot be read against the per-
sonal defendants. I am not making that admission. That will be a
matter for argument. My friend has objected and he is protected,
but if I can show your lordship later—

Mr. Farris: But my lord—

The Court: I have ruled, as I said, in another case that it would
be evidence against the company only, but one difficulty I see here is
for all I know, unless counsel tell me it may be there has been evidence
given of such a nature that the rule would allow the use of the examin-
ation for discovery as against individuals as well as against the com-
pany. Perhaps I can leave that open.

Mr. Farris: I would prefer to have it ruled on.

The Court: I have not heard the evidence yet.

Mr. Farris: But here is a principle being established.

The Court: You would be entitled to know, Mr. Farris, before
the plaintiff closes his case whether or not the examination is being
used against the individuals.

Mr. Fraser: I will do that, my lord.

Mr. Farris: It seems to me I am entitled to know now whether
my learned friend is trying to use this as against Solloway and Mills.

The Court: 1 think you are entitled to know whether the

plaintiff is so applying, but you go further and say that you are entitled

to a ruling.

Mr. Farris: A ruling upon that, because it is a rather startling
proposition to be even suggested, to my mind, that an admission by
some officer of a company could be used against some individual. To

give an illustration, supposing I did not happen to be acting for the

defendants, there might be independent lawyers acting for each de-
fendant, the other defendants. Those other lawyers acting for the
other defendants would not attend, would not have any right to cross-
examination or re-examine Willins on the examination for discovery.
Only the defendant company would have the right to appear and re-
examine.

Mr. Fraser: To save time, | will not read it against the personal
defendants.
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Mr. Farris: That is all right, then.

The Court: Then you are only applying to use this examination
as against the defendant company.

Mr. Fraser: Yes, my lord.

The Court: Very well.

Mr. Fraser: I am reserving what rights I have to call this wit-
ness as against the defendants personally, not as an officer of the
company, but as a witness.

Mr. Farris: It seems to me if my friend is thinking of calling
him—he apparently has this witness in court, and is considering calling
him as a witness.

The Court: 1 have given my ruling.

Mr. Farris: But that was without that statement by my learned
friend. I think my friend should inform the court.

The Court: 1 am not so sure I agree with you. There might be
a situation—not referring to this particular case—but I can visualize
a situation where counsel though he had certain evidence from an
officer, past officer of a defendant company which he wished to use,
and there might be other phases of the matter upon which he might
wish to call the man as a witness.

Mr. Farris: As I have stated, the matter is technical. I was
simply calling this to your lordship’s attention in view of his statement,
and if your lordship, in your discretion—

The Court: Even with that statement by counsel, that he may
be considering calling him as a witness 1 would still accept the exam-
ination.

Mr. Fraser: I am now at question 4, my lord. (Continues read-
ing) 63 to 75, 91 to 93. Those are statements the witness Beck referred
to, my lord. 155 to 180—oh, I beg your pardon, 131 to 136. Here, my
lord, we come to these crosses with other brokers. 1 gave the witness
an opportunity after a long argument to put it in his own words.

Mr. Farris: There is a question, my lord, if there had been an
opportunity of re-examination the witness would certainly have been
re-examined on that.

Mr. Fraser: 155 to 180. This is the selling out of the plaintiff's
account by means of agent brokers. “'You might have to deliver shares
to him over the exchange,” it says, but it should be “He would have
to deliver them back off the exchange.”

The Court: Is that common ground?

Mr. Farris: No.

Mr. Fraser: My lord, it is the only way it makes sense.

The Court: It must be read as it is in the transcript unless you
both agree.

Mr. Fraser: Very well, my lord. (Continues reading). Here
again it is “He,” it should be “We.” That is obvious (continues read-
ing) . ... just the same as buying a bond today.” Now, going right on
—we had an argument there, but going to 163 to 180. 188 to 200. I
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skip the argument between Mr. Sloan and myself.

The Court: Then you go to 197.

Mr. Fraser: 196, and then we have an argument.

The Court: Then it is 197,

Mr. Fraser: He does not give an answer to that. “The Wit-

ness: As far as Frontier is concerned, Frontier was just filling orders”
down to and including 200.
I call Miss Nuyens.

LOUISE C. NUYENS, a witness called
on behalf of the plaintiff, being first
duly sworn, testifies as follows:

Mr. Farris: My friend told me yesterday he was going to apply
to put in the evidence of Mr. Duns. It might be, having had this argu-
ment, and your lordship having over-ruled me, I might overlook taking
objection. I just want it noted that my objections apply to Duns as
well as Mr. Willins.

DIRECT EXAMINATION BY MR. FRASER:

(). Miss Nuyens, you were at times material to this action an
employee of Theodore Frontier & Company Limited? A. Yes.

Q. What were you doing in his office. Just roughly what were
you doing. A. My duties were those of a stenographer, and I at all
times material to this action was very familiar with the books.

. Were orders given by your company from time to time to
Solloway Mills & Company Limited?

The Court: What is that?

Mr. Fraser: Q. Were orders sent down to Vancouver to Sollo-
way Mills & Company Limited by Theodore Frontier & Company
Limited? A. Yes.

The Court: At what time?

Mr. Fraser: Q. When you were there did you get orders, do
you remember, from time to time when you were there, were orders
to buy and sell given? A. As far as I remember from the 1st of
May, 1928, to the middle of September, 1929.

The Court: Q. That is the period during which you were in
the office there?
Mr. Fraser: Q. Were you in the office of Theodore Frontier &

Company Limited then? A. Yes.

Q. Now, here is one confirmation—my learned friend has a copy
of it—are those the forms of confirmation you got—possibly 1 had
better use this. Are those the forms you got from the defendant com-
pany, selling confirmations? A. Yes, the blue ones were the selling
confirmations.

Q. Have those been marked in any way by you. Do you remem-
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ber seeing those particular ones? A. Yes, those are my initials on

them.
Q. Now, the buying ones—
The Court: Is that an exhibit?
Mr. Fraser: 1 am going to make it an exhibit.

A. The white slips are confirmations of the buying orders.

Q. And at all times that you were with Theodore Frontier &
Company as an employee, these were the forms you received, were
they? the original confirmations? A. Yes, they were the forms we

received.
Mr. Farris: What exhibit is that?
Mr. Fraser: What exhibit is that?

(DOCUMENTS MARKED EXHIBIT NO. 41)

Mr. Fraser: There is one thing I want to draw to your lordship’s
attention now in this exhibit, the printed notice at the bottom: *Pur-
chases or sales are made subject in all respects to the rules, by-laws and
customs existing at the time at the Exchange where executed.” Then,
“It is further understood—" but that is in connection with another
matter. “‘Purchases or sales are made subject in all respects to the
rules, by-laws and customs existing at the time at the Exchange where
executed.” Now, you sent down collateral from time to time, did you
not, to Solloway Mills? When I sayv you, I mean Theodore Frontier
& Company Limited. A. Yes.

Mr. Fraser: There are only a few shares of collateral, my lord,
that 1 am complaining about as being converted. 1 have given my
learned friend a list, and 1 am now going to pick them out of these
books. You might step down here if you would, Miss Nuyens.

The Court: Have you formed a list on which counsel can agree?

Mr. Fraser: Yes, | have a list, your lordship, I have to first
prove it.

Q. 1 am showing you Exhibit 3, Miss Nuyens; have vou seen
this book before? A. Yes, I have.

Q. Exhibit 3, you might read to his lordship these three entries
here on December 18th, 1928; what do they show? A. They show
that certificates for 1000 Grandview—

Q. Give the numbers of the certificates.
shares of Grandview.

Q. Received from whom?
tier.

The Court: Youare going to give me a list of these afterwards?

Mrt. Fraser: Yes, my lord.

. What is the second one? A. Certificate 7367 for 100
shares of Grandview received from Theodore Frontier & Company
Limited.

Mr. Farris:

The Court:

Mr. Fraser:

A. 4823 for 1000

A. Received from Theodore Fron-

What page in the book is this?
December 18th, 1928, is it not?
Yes, under Grandview.

RECORD
In the
Supreme Court
of British
Columbia.
Proceedings
at Trial.

Plaintiff’s Case.

Louise C.

Nuyens,

Direct Exam.

Dec. 9th, 1931.
(Cont’'d)



RECORD
In the
Supreme Court
of British
Columbia.
Proceedings
at Trial.

Plaintiff’s Case.

Louise C.
Nuyens,
Direct Exam.
Dec. 9th, 1931.
(Cont’d)

150

Q. Whatisthethirdone? A. Certificate number 7140, | think
it is for 200 shares of Grandview received from Theodore Frontier
& Company Limited.

Q. Did you send down certificates at that time? A. Yes, we
did.

Q. Have you checked your records in your books. A. Yes.

Q. Do they agree with this? A. Yes.

Mr. Farris: What is that again, December what? A. The
18th December, 1928.

Mr. Farris: Under Grandview in what Exhibit?

Mr. Fraser: Exhibit 3.

. Where is that list of yours? A. October 29th, 1928,
that would be October 30th in this book.

Q. You sent down new certificates, or rather how many certi-
ficates did you send at that time? A. Two certificates, one for 500
and one for 1000 shares.

" Q. Have you found those in this Exhibit 37 A. Yes.

Q. Yes, 1500 shares received.
The Court: The date, please. You are reading Exhibit 3?7
Mr. Fraser: Exhibit 3 on October 30th, 1928.

. Does Exhibit 3 show on that date the receipt from you of
1500 shares of Grandview? A. Two certificates, one for 500 and

_one for 1000.

Mr. Farris: I do not follow fully. I presume he is trying to prove
the list of collateral he sent down.

Mr. Fraser: The collateral we sent down and never got back.
It was sold out. Mr. McGee checked them and agreed.

Mr. McGee: 1 didn’t check anything.

Mr. Fraser: He said he had. '

Mr. Farris: Where is this shown on this list you got?

Mr. McGee: This 1s the list.

Mr. Fraser: This is what I gave him.

Mr. Farris: This is what you are proving now, is it?

Mr. Fraser: Yes.

Q. How many have you dealt with? A, I have dealt with the

500 in two certificates, that is one for 500 and one for 1000, and we
have dealt with 1300 composed of three certificates one for 100, one
for 200 and one for 1000.

Q. Were any other Grandview shares sent down according to
vour records? A. Yes. There is one on February 6th, 1929.

Q. February 6th, 19297

Mr. Farris: I want to see if I cannot help to facilitate this in
some way. I didn’t know what this statement was before. Is this all
the collateral you allege?

Mr. Fraser: Yes, $5000—6800 shares of collateral sold Reeves-
Macdonald, and that was sent down by us, and we have found a note
of it in your book where it was received, and it was sold out.
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Mr. Farris: 1f this witness will just state in general terms, and
cay these were sent down as shown by our books, I am willing to have
that done without going through the list.

The Court: Has the witness gone through the books?

Mr. Fraser: Yes, she has.

The Court: Then ask her.

Mr. Fraser: (. This list of collateral, Miss Nuyens, vou have
seen this before? A. Yes.

Q. That was sent down to Solloway Mills? A. Yes.

). And you have seen the record of the receipt of it in their
books? A. Yes.

Q. Which are now in court? A. Yes.

The Court: Very well.

Mr. Farris: She can put that in in the meantime.

(DOCUMENT MARKED EXHIBIT NO. 42)

Mr. Fraser: Now, did you prepare, or do you know from your
hooks how much was sent down on margin account? Have you a
statement? A. You have a statement, Mr. Fraser, showing the
amounts as I found them in our books.

Q. Have you found those margin payments in the Exhibits now
in court in the defendants’ books? A. Yes, I have.

Mr. Farris: They are all in the ledger sheets. The ledger sheets
were not put in. If my friend wants to put those ledger sheets in—

Mr. Fraser: All right, I will put them in.

Q. You found all these payments contained in these ledger
sheets, have you? A. Yes, I have.

(LEDGER SHEETS REFERRED TO MARKED
EXHIBIT NO. 43).

Q. Can you tell his lordship what was sent down on margin
account, just the total? A. $120,063.48.

Q. Did you get any of that back? Was any of that money
returned? A. We received one cheque for $5000.

On what date does it appear? A. Sometime in January,

1929, I don’t know the exact date.

Q. Is that a letter you received from the defendant company?
A. Yes, that is a letter we received.

Mr. Fraser: I will have occasion to refer to this in argument. 1
don’t think there is any need of my reading it now.

LETTER DATED JULY 12th, 1928, FROM DEFENDANT
COMPANY TO THEODORE FRONTIER & COM-
PANY LTD.,, MARKED EXHIBIT NO. 44).
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Do you recognize that letter? A. Yes, that is a letter we
received from the defendant company in July, 1928.
The Court: Speak more loudly. What is the date? A. Letter
received from Solloway Mills & Company, July 16th, 1928.

(LETTER MARKED EXHIBIT NO. 45)

Mr. Fraser: Q. Is that a letter you received from the defend-
ant company? A. Yes, dated August 6th, 1928.

(LETTER MARKED EXHIBIT NO. 46)

Q. Do you identify that letter? A. Yes.
Q. This is a letter from the defendant to Theodore Frontier &
Company of October 6th, 19282 A. Yes.

(LETTER MARKED EXHIBIT NO. 47)

Q. There is one here, it is not in order of date. Is that a letter
vou received? A. Yes, we received that.

Mr. Fraser: I am sorry I have it out of date, my lord, it is July
25th, 1928, from the defendant company to Theodore Frontier & Com-

pany.
(LETTER MARKED EXHIBIT NO. 48).

Q. Can you identify thisone? A. Yes, Mr. Fraser.

(LETTER DATED JULY 18th, 1928, FROM DEFENDANT
COMPANY TO THEODORE FRONTIER & COM-
PANY LIMITED, MARKED EXHIBIT NO. 49).

Q. And this one? A. Yes.

(LETTER DATED SEPTEMBER 25th, 1928, FROM THE
DEFENDANT COMPANY TO THEODORE FRONTIER
& COMPANY LIMITED, MARKED EXHIBIT
NO. 50).

Q. Do you identify this one, Miss Nuyens? A. Yes, Mr.
Fraser.

Mr. Farris: 1 do not want to be continually interrupting, and
objecting on behalf of the defendant Solloway and the defendant Mills
that none of this is admissible against them. I am taking the general
objection up to the end of the trial that none of this is applicable to
the defendant Solloway or the defendant Mills. To save me making
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continual objections, with your lordship’s permission, 1 would like
to take that position.

The Court: Very well.

Mr. Fraser: A further letter from the defendant to Theodore
Frontier & Company, December 8th, 19287 A. Yes.

(LETTER REFERRED TO MARKED EXHIBIT NO. 51).

Q. You identify this? A. Yes.
Q. A letter January 19th, 1929, from the defendant company
to Theodore Frontier & Company? A. Yes.

(LETTER MARKED EXHIBIT NO. 52).

Q. 1 forget whether I asked you, Miss Nuyens, this collateral
which has gone in, did you receive it back? A. No, not any of those
that are included in that list.

Q. You did not receive any of that stock back at all? A. No.

The Court: This is referring to Exhibit 42, is it?

Mr. Fraser: Yes, my lord.

The Court: Did not receive any of that back? A. No, your
lordship. '

Mr. Fraser: Q. And prior to the date of the bankruptcy, were

any selling orders given by Theodore Frontier & Company Limited?
A. None whatever.

The Court: Perhaps you would ask her—will there be evidence
as to the items making up the total of the $120,063.48?

Mr. Fraser: There is the evidence in now, my lord, that we sent
it down to them, and it is in their books.

The Court: As to details?

Mr. Fraser: Oh, yes, my lord. I have a statement which I have
given my learned friend. :

The Court: Very well. We might adjourn then, until 2:15 p.m.

(COURT ADJOURNED AT 1:00 UNTIL 2:15 P.M.)
2:30 p.m.

(PROCEEDINGS RESUMED PURSUANT TO
ADJOURNMENT).

The Court: If you please, gentlemen, in reference to something
referred to this morning during the reading of the examination for
discovery of Mr. Willins. It was suggested by Mr. Farris, referring
specifically to one answer, that possibly some re-examination of Mr.
Willins might have taken place, for example, on that particular ques-
tion. I understand that Mr. Willins is in the city, and available.
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Mr. Fraser: He is in court, my lord.

The Court: I now give Mr. Farris the opportunity, if he so
desires, to apply for an order that Mr. Willins should attend further
on examination for discovery, to be examined by Mr. Farris, if he so
desires, during the course of the trial.

Mr. Farris: I would want to consider my position on that, my
lord.

Mr. Fraser: I will attend at any time, my lord.

LOUISE C. NUYENS resumes the stand:
CROSS-EXAMINATION BY MR. FARRIS:

Q. Miss Nuyens, i1s it? A. Yes.
. You were the stenographer and bookkeeper, I understand, of
Theo. Frontier & Company? A. Yes, sir, I was.
Q. You had general charge of their accounts and are familiar
with the accounts of Theo. Frontier & Company? A. I am.

Q. That company is in liquidation or bankruptcy? A. Yes.
Q. And Mr. Johnson is the trustee in bankruptcy? A. Yes,

he 1s.
When did that company go into bankruptcy? A. On the

18th September, 1929,
Q. Where did the company, prior to going into bankruptcy,
carry on business? A. I don’t understand your question.
Q. Where was its office? Where did it carry on its business?
A. In the city of Kamloops.
Q. What was its location?
Street and 4th Avenue.

A. On the corner of Victoria

Q. Was there any advertising in connection with this business?
The Court: That is, in British Columbia?
Mr.. Farris:  Yes.

Q. Did they have any advertising of the name Theo. Frontier?
A. No, the firm was Theo. Frontier & Company Limited.

Q. Did they have any sign on the building in respect to the
business? A. You mean in connection with the—?

Q. Advertising it?

The Court: If you please, you should understand that question,
witness.

A. Well, yes. They were real estate and insurance agents and
stockbrokers.

Mr. Farris: Q. Did they advertise themselves as representa-
tives or agents of any other stockbrokers? A. No.

I am informed, so that you will understand the question, that
on the roof or the building there was an advertisement referring to
Solloway Mills. A. Well, of course, in their stock transactions they
dealt to a great extent—
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Q. 1 am asking you whether there was any advertisement refer-
ring to them as being a representative or agent?

The Court: You had better limit it to individual questions; there
might be an advertisement on the door, or in the newspaper.

Mr. Farris: Yes, I am coming to the newspaper later on.

.1 am instructed that some place on the door, or on the roof,
that Theo. Frontier advertised himself as carrying on a stock and bond
business, and as representative of Solloway Mills. You must know
whether there was such an advertisement. A. Yes, there was a sign
on the roof of the building, but I don’t know just exactly what was on
the sign.

Q. DBut the name Solloway Mills was mentioned? A. Yes.
Q. Are your initials L. N. A. Yes.

Q. 1 am producing a letter dated April 26th.

Mr. Fraser: My lord, there is one issue in connection with this

cross-examination of this witness, and I might as well put myself on
record. My learned friend is going to contend that Theo. Frontier
& Company Limited—I don’t know what his idea is—they were agents
of Solloway Mills in some way in Kamloops, and this issue came before
Mr. Justice D. A. McDonald in Chambers.

Mr. Farris: T think my learned friend should take the objection
when I have asked an improper question in examination.

Mr. Fraser: My learned friend knows that he is going to refer—

The Court: Are you objecting to the question or not?

Mr. Fraser: Yes. The matter was referred to—

The Court: You are objecting to the questions with regard to
what?

Mr. Fraser: Any questions whatever that would tend to show
that Theo. Frontier & Company Limited was anything but a customer
of Solloway, Mills & Company Limited. If your lordship looks at my
statement of claim, you will see that it is a claim of Theo. Frontier &
Company Limited, by the Trustee in Bankruptcy for Theo. Frontier
& Company Limited, against these defendants, and there is not one
suggestion in the statement of defence that he was acting up there in
any other capacity than as a customer or a principal, so far as Sollo-
way Mills were concerned.

The Court: You used the expression *‘principal 2"

Mr. Fraser: Well, as a customer: he was simply a customer.
Now, my learned friend—

The Court: Your allegations would be along the line that he
was a customer?

Mr. Fraser: Yes.

The Court: And then there is a denial.

Mr. Fraser: There is a denial that he was a customer—No, we

say he was treated—we allege that he was a customer.
The Court: I assume there is a denial of that.
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Mr. I'raser: There is a denial that he is a customer, yes.

The Court: Well, that is in issue.

Mr. Fraser: That is in issue.

Mr. Farris: I might say, so there will be no misunderstanding
about the position, this is an action brought under the Bankruptcy
Act—I am sorry, I thought my learned friend had finished.

Mr. Fraser: My learned friend made an application to examine
Theo. Frontier— :

Mr. Farris: I have not come to that.

The Court: You are putting before me now that you object to
any questions whatever showing that plaintiff was anything else but a
customer ? : '

Mr. Fraser: Yes, and I say that there is nothing in the plead-
ings whatever—if my learned friend wants to rely on any defence that
Theo. Frontier & Company Limited was their agent in Kamloops, or
anything of that nature, it should have been expressly pleaded and 1
would have met that issue. But there has not been one suggestion of
it in the pleadings until about three days ago, when the application
came before Mr. Justice McDonald.

The Court: For what?

Mr. Fraser: To examine Theo. Frontier & Company Limited,
and he was directed to answer certain questions along the line my
learned friend is now asking.

The Court: On the pleadings as they stood?

Mr. Fraser: Yes. Now, His Lordship, Mr. Justice D. A. Mc-
Donald—

Mr. Farris: Now, I submit that the question of that examina-
tion, the time to go into it will be when I have attempted to put the
examination in. I am not doing that at the present time, but examin-
ing the witness. I submit that my learned friend has no right to an-
ticipate and to take objections.

The Court: Unless there is some ruling of the Court that would
be of assistance to me as to the relevancy of the question with regard
to agencies.

Mr. Farris: There is only this ruling, that his lordship ordered
the questions answered, but he did it with some doubt and referred it
to the trial judge, whether they should be admitted or not, so it was
left wide open.

The Court: Mr. Fraser has not finished yet.

Mr. Farris: [ submit the objection should not be made until I
have asked an improper question.

The Court: You asked about the advertising.

Mr. Farris: I want to say this: We have pleaded the provisions
of the Bankruptcy Act. Now I refer your lordship—I am doing this
so there will be no misunderstanding—this is not any technical objec-
tion. This is a matter going to the entire substance.

The Court: As I see it at present there may be a line of ques-
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tions along the line suggested, tending to show that the plaintiff was
then a customer. Now, Mr. Fraser objects that has not been treated
so that you can lead evidence. It might be better for me to hear all
that Mr. Fraser has to say.

Mr. Farris: I am sorry. I thought he had finished.

The Court: Any reference to a decision in chambers on the
matter would not be of assistance unless it is apparent it was dealing
with the same issue that I am dealing with now.

Mr. Fraser: The application, my lord, was to compel Mr. Fron-
tier to—

The Court: Now I have that in mind. Was there any ruling or
decision as to the relevancy of the question?

Mr. Farris: Yes, my lord, there is this observation—have you
the transcript there? Just as I stated, there is nothing in the tran-
script. It is Mr. Fraser's interpretation of what took place.

Mr. Fraser: There are no written reasons. His lordship said
that Mr. Frontier should attend and answer these questions, although
he said: “You can put it in the strongest way you like; I express very
grave doubts as to the relevancy of these questions, but I will have
the questions answered, and then let the trial judge determine.”

The Court: Now I have the issue before me what do you say
as to the relevancy of these pleadings?

Mr. Fraser: 1 say there is nothing in the pleadings to justify
the defence now being set up. A mere denial that we were agents—a
mere denial that we were a customer does not enable them to set up an
affirmative defence, “We admit we were dealing with you, but you
were acting for somebody else in Kamloops, or you were our agents
up there.” We say we were a customer. They simply deny it. All 1
have to prove is that we had a contract with them. They say “Oh,
you did not make a contract.” They are in fact setting up *We made
a contract, we, Solloway Mills, made a contract with certain people in
Kamloops.”

Mr. Farris: 1 don’t think my learned friend knows where we
are at, at all. If he would not anticipate until we have stated our posi-
tion, I think we would get along better.

The Court: Of course you have asked a question as to the ad-
vertising.

Mr. Farris: We are dealing here, my lord, with an account of
some $115,000. The plaintiff must prove that we are entitled—sup-
posing for instance we eliminated all questions, all ordinary questions
that are involved in this action—supposing it was a straight question
of account, we are entitled to find out whether or not we owe that
money. We are entitled more particularly in this case because it is a
trustee in bankruptcy. I am not saying, nor are we alleging, that any
—1 am saying this generally speaking—that Theo. Frontier was not
a customer, but I want to find out.

The Court: Just a minute. Yes?
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Mr. Farris: But I am suggesting this, my lord, that a large
portion of this account that is claimed is not properly chargeable be-
cause it is not by way of being a customer at all, and I want to now
find out how much of this amount Theo. Frontier is entitled to, if he
is entitled to anything. We have pleaded the Bankruptcy Act.

The Court: Of course, but are you raising the point that the
plaintiff—
Mr. Farris: I am raising this point very frankly, and 1 think

I can establish it on cross-examination, that there is not ten per cent.
of the account they have claimed, that Theo. Frontier is entitled to
bring action for at all, and I have the right to bring that out, and I
surely do not have to be limited in my questions leading up to that

point.

The Court: Your submission would be that the plaintiff is not
the proper plaintiff ?

Mr. Farris: For a large portion of the account; and as I say we

have pleaded the Bankruptcy Act; Section 43 is one of the Sections
of the act. Now the bankrupt only, or the assignee only, has the right
to bring an action or defend any proceedings relating to the property
of the debtor. Now Section 23 defines what the property of the debtor
is. .

The Court: The particular sections were not pleaded.

‘Mr. Farris: No, but we pleaded the Bankruptcy Act. As a mat-
ter of fact, it is a matter of law and we don’t need to plead it at all.
They did not demand particulars of what sections we were relying on.
We pleaded the whole Bankruptcy Act.

The Court: It is better pleading if you specify it.

Mr. Farris: Possibly. The property of the debtor divisible,
(Citing Section). We don’t plead affirmatively agency or anything
else. They are now bringing their claim and I am now cross-examin-
ing to find out how much of this account belongs to them, and I am
leading up to it with these questions, and surely I have that right in
cross-examination.

The Court: You would be entitled to put the plaintiff to the
proof that he was the proper plaintiff with respect to all the claims
made.

Mr. Farris: And having put in general evidence to that effect,
I am proceeding to cross-examine on that position, whether or not a
statement made by this young lady is correct, whether those are the
conditions of Theo. Frontier or not.

The Court: You are attacking the rights of the plaintiff on the
ground that the plaintiff represented the defendant?

Mr. Farris: No, it is all interwoven,

The Court: Mr. Fraser submits that the pleadings should
clearly state that.
Mr. Farris: It is all interwoven. It is in cross-examination.

How can T bring out all the facts in cross-examination unless I find

10

20

30

40



10

20

30

40

159

out exactly what the position is? Just to give you a concrete illustra-
tion—

The Court: There might be something, one letter or one trans-
action—

Mr. Farris: To give you an illustration of our position here,
where it is absolutely essential we should go to the bottom of this. If
there is an agency—

The Court: It should be specifically pleaded.

Mr. Farris: For instance, here there is Dr. Irving, who has an
account. Dr. Irving recognizes Solloway-Mills as the principal in the
thing, goes to Theo. Frontier and has it relayed down to Vancouver,
and supposing by some chance your lordship should give judgment
for the plaintiff in this action, tomorrow in respect to that item Dr.
Irving can come down here and sue us for the amount, and it goes to
the whole essence of the thing.

The Court: You might be at liberty to take out a certain trans-
action referred to in the proceedings along something like the lines you
suggest.

Mr. Farris: But I can only bring that out by cross-examination.

The Court: But you take a wide field.

Mr. Farris: I do not think so. I don’t have to come right down
to the issue like I do in direct examination. If I am to be handicapped
so I cannot cross-examine upon this material matter, frankly, there
is no use of my proceeding with the examination at all. T will say
that quite frankly to the court. It does seem to me if I am prepared
to ask the questions—I have disclosed my position I think quite frankly
to the court, and I submit—

The Court: You mean with regard to the particular transac-
tions herein?

Mr. Farris: 1 say very frankly if they are entitled to anything
in this action, that Frontier themselves, if the accounts are analyzed
and we are going into it, and I am permitted to cross-examine prop-
erly, that I doubt if five per cent., or two per cent., or any of it is the
property of Frontier & Company.

Mr. Fraser: It is nonsense.

Mr. Farris: My learned friend says it is nonsense. Then why
object to my going into it?
Mr. Fraser: We will be here until Doomsday.

Mr. Farris: I am prepared to stay here until Doomsday, if
necessary, because it is an important matter and not a matter of the
convenience of my learned friend.

The Court: There micht be items he might prove and others he
might not.

Mr. Farris: He has put in his general proof with his principal
witness, and I am attempting to break that witness down, and surely
I have the right to do it? T do not see that there are any different rules
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about breaking the witness down as to the amount owing, in this par-
ticular action, than any other.

The Court: It is right for me to know what you are examining
upon. Is it a matter of credibility?

Mr. Farris: No, it is to the essence, the very thing that I say
she has put in, particularly and boldly, the $115,000 or $120,000.

The Court: And sent down by the plaintiff to the defendant.

Mr. Farris: And we say we don’t owe it. We never received
the moneys. I have the right to show in that that only part of those
moneys came from Theo. Frontier. The others came from clients and
representatives, and insofar as the other amounts are concerned I do
not have to set up agency, because it may be that the claim of agency—

The Court: Would not be the property of the plaintiff divisible
amongst his creditors, as trustee, as assignee?

Mr. Farris:  Yes, I have the right to find out what the difference
1s. Supposing tomorrow this judgment is given and every one of these
clients comes down and brings an action against us for the same
amount? We are absolutely helpless; this judgment is not a bar to us
at all unless I can go into this matter. There can be no question about
that.

The Court: Please make it more clear.

Mr. Farris: Take, for instance—

The Court: 1f the name of Frontier was there acting as your
representative with regard to only one transaction—

Mr. Farris: Or acting as agent for a disclosed principal, the
client could sue the disclosed principal, and as a matter of fact would
have no action against Frontier & Company.

The Court: There might be a point of law there, too, as to in
which party the right of action would lie. If you as defendant were
dealing with Frontier, the right of action might lie in Frontier; the
money came from Frontier. However, as to whether the evidence
should be led?

Mr. Farris: I submit, my lord, surely I am entitled to cross-
examine, to go into this account. The Act says they cannot sue in re-
spect of trust property. Part of this money is trust property. It does
not vest in the trustee.

The Court: I see. Even if I were allowing cross-examination
on those lines, I am not committing myself at present as to whether
there would be a right of action in the plaintiff?

Mr. Farris: I would submit that would be a matter of argu-
ment at the end. I submit that should be a matter of argument at the
conclusion of the trial, and I did not come here prepared at this time
to argue this point. I am simply doing it without preparation on that
point in order to show what the relevancy is, and to show what I will
argue at the conclusion of the trial. Your lordship may be against me
when the argument comes, but in the meantime, if I have not the right
to go in to bring out the case and endeavour to break down and show
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that Theo. Frontier & Company, regardless of anything else, had
practically nothing coming to them—I might as well throw up my
hands and simply take no further part; I do not see how I can be of
any assistance to the court.

The Court: I will hear Mr. Fraser.

Mr. Fraser: Your lordship has put the issue very squarely, and
that is this: Do the pleadings allow cross-examination on this issue?
That is the whole point.

The Court: And I am considering seriously what Mr. Farris
says as to your showing with regard to the property which you are
claiming, that you are the party in whom the right of action lies with
regard to any particular portion thereof, and it is submitted that Mr.
Farris should be at liberty to cross-examine, to show that you would
not be entitled to the judgment, any or all of it.

Mr. Fraser: That is the issue.

The Court: I can imagine there would be transactions where
evidence might be led on that; although apparently between plaintiff
and defendant, the plaintiff was really acting for the defendant with
a third party.

Mr. Fraser: Quite true.

The Court: Now, with regard to that matter, do you submit
Mr. Farris would not be allowed to delve into it?

Mr. Fraser: On the pleadings, if he has raised the issue.

The Court: You are claiming you are entitled to the money?

Mr. Fraser: Yes, this witness has sworn this much money—

The Court: And the plaintiff is the trustee in bankruptcy. It is

suggested he would be only entitled to sue for money divisible among
the creditors of Frontier.

Mr. Farris: Supposing we put it this way: We do not admit the
plaintiff’s claim, but put him to the proof of the claim.

The Court: A straight denial.

Mr. Farris: We would have been entitled to come in and cross-
examine.

Mr. Fraser: This witness has sworn this money was sent

down by Frontier & Company to the defendants, and I submit that on
the pleadings—

The Court: It could be suggested that was money people gave
to him thinking they were dealing with Solloway-Mills.

Mr. Fraser: Quite so.

The Court: Would not the other side be allowed to delve into
that?

Mr. Fraser: No, my lord.

The Court: The very fact you have sent it down—

Mr. Fraser: All he can cross-examine on if we pleaded we sent

the money down is the question of where it was received, whether
that money came down, when it was received, who sent it down, and
those sort of questions. But he cannot go into the question of that was
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not your money without he alleges it. Now, what does my learned
friend base as the foundation for going into these matters, “Oh, I
have pleaded the Bankruptcy Act, my lord.” He says “If I had not
pleaded the Bankruptcy Act I could not go into these things.

Mr. Farris: 1 did not say any such thing.

Mr. Fraser: He said, “I have pleaded the Bankruptcy Act, and
that enables me to go into this issue.” In the case of Griffiths vs. Can-
onica, 5 British Columbia Reports 1896, at page 67, and Chief Justice
Davie, at page 71, talks about pleading statutes, my lord. He said the
only statute you can set up is the Statute of Limitations or the Statute
of Fraud, but he never heard of a general statute being pleaded. The
law is that you must plead the facts which bring you within the
statute.

The Court: You would have to show your right to what you
are asking?

Mr. Fraser: We have.

The Court: Not only with regard to one item, but any items for
which you are acting—

Mr. Fraser: May I get this out of the way? This defendant
pleaded the Land Registry Act; Chief Justice Davie; “He has, it is
true, claimed the benefits of the Land Registry Act, but all mention
of the facts to bring him within the protection of 35 are absent.”

The Court: Certainly, Mr. Fraser, as far as I can follow the
matter, I would not make an imaginary difficulty for myself. But I
would not leave the matter in such a position, if I can prevent it, that
perhaps someone else can sue these defendants on the same particular
transaction for the same particular amount.

Mr. Fraser: Of course, my lord, all these people have filed
claims in bankruptcy. My learned friend knows there is no danger
of that. That is hypothetical, something he is putting up to you; but
that does not change the law. There has been no threat by anybody
else to sue Solloway-Mills. All those claims are in bankruptcy, but
that does not affect the question before your lordship.

The Court: You would have to show me the right of action 1s
vested in the plaintiff in regard to each transaction which you are
claiming? ‘

10

20

30

Mr. Fraser: No, my lord, under the authority which I am going -

to show your lordship.

The Court: I had evidence this morning of $127,000, and 1
assume there will be a list of various items, transactions. It may be
suggested in any event the plaintiff would not be entitled to recover,
say, $5,000 of that.

Mr. Fraser: May I put it this way in answer to your lordship’s
question. If A. gives to B. $5,000.00 and A. sues B. for $5,000—

The Court: I will still leave it open for my consideration,
whether the right of action is vested in you or not. But I am consid-
ering whether the evidence is admissible, not that I am making up my

40
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mind that the right of action would not be in you.

Mr. Fraser: As I understand your lordship, one right of action
in us, but only as to a certain portion. But if I sue A. for $5,000, and
A. pleads the non-receipt of that money, if A. denies that he got the
$5,000, all that A. can do is to dispute the sending down of all money
and the receipt of it. A. cannot set up that part of that money which
I sent down belongs to C. or D. or anybody else, unless he expressly
sets it up. He can only deal with the facts in issue. We, allege we
sent down all that money. This witness has sworn it was all sent down
by Theo. Frontier & Company Limited.

Mr. Farris: I am challenging that statement.

Mr. Fraser: I say he cannot go into the items unless there is a
plea on the record.

The Court: What plea do you suggest?

Mr. Fraser: The Bankruptcy Act to this extent; it is true we
received by you the sum of $130,000 or $120,000, but half of that, or
$90,000, or $70,000, was not your money; they were trust funds. He
should have pleaded, *“We admit receipt of that money, but some or
all of that money was not yours.” Then I could have gone into it, but
all he says is he denies we sent this money down to him. I say to bring
him within the Bankruptcy Act he should have said, “Some of the
funds you sent down are not the property of the debtor.” Then the
whole thing would be open to him. That was the point before Mr.
Justice D. A. McDonald, where he said he had grave doubts whether
some of these questions were admissible. :

Mr. Farris: My lord, on Monday 1 put that burden of proof
on my learned friend. We simply put that in as notice to him we were
going to rely upon that. My learned friend must come in and prove
that every single item is the property of the bankrupt before he can
bring action. He has brought it in a general way, and I am going to
show that it was not the property of the bankrupt at all.

The Court: In the meantime I am allowing the question.

Mr. Fraser: Your lordship, subject to my objection,

The Court: Now, if you wish, Mr. Fraser, a definite ruling
during the trial so as to guide your own conduct—

Mr. Fraser: I just putin a blanket objection, my lord. It is only
a question of saving time.

Mr. Farris: Q. Are these initials yours? A. Yes, Mr. Far-
ris.

Q. Do you recognize that letter? A. Yes.

Mr. Fraser: I point out that these letters have never been pro-
duced in the affidavit of documents.

Mr. Sloan: They were produced in the affidavit of documents.

Mr. Fraser: My learned friend can point out where.

The Court: They should have been disclosed.

Mr. Farris: There was no reason for non-disclosure. We have
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roceedings . . . e e
at Trial. Mr. Farris: I will say this, that the plaintiff has had a great

Plaintif’s Case. deal more access to our documents than we have had. :
J— Mr. Sloan: I dictated the letter. (Reading from affidavit of

ise C. documents). That includes the company in bankruptcy.
Cross-Exam. The Court: You may go on, Mr. Farris.
D“g(g:ﬂl;tl'g?" Mr. Farris: This is a letter dated April 26th, 1928, written by

Frontier & Co. to Solloway Mills:

“Dear Sir: We beg to acknowledge receipt of your let-
ter of the 25th inst. and note your remarks. We wish to
take the opportunity of thanking you for same, and as soon
as we are ready to start business with your firm we will do
so. At the present time, however, we are trying to get our
accounts straightened up with W. F. Irwin Co. Ltd., which
is quite a job, but as soon as this is completed, which we ex-
pect will be by the end of this month, we will write you
again advising you when to start the C.N.D. service.”—

C.N.D. is the wire service between Solloway Mills’ office and
Frontier's office—

“Regarding your visit here it will be a great pleasure
indeed to have the opportunity of meeting you or Mr. Mills,
and during this visit we would like to take the matter up
with you as to running a little ad for your firm, with our
name as your agents.”—

Do you remember if that ad was run or not? A. I could not
say.
Q. There was an ad run? A. I do not know.
Q. You had nothing to do with that? A. No.
—“In our local paper. We believe that if it was known that
we were representing you in Kamloops and that we were
willing to accept orders on margin, we would be able to
furnish your firm with a lot of business. Up until now we
have been doing a strictly cash business and of course to a
certain extent the business has been limited. When you in-
tend to come to Kamloops, if it is at all possible we would
appreciate it if you would let us know a little in advance so
that the writer could be in town, as often we are called away
to the country on some other business, and we would very
much like to meet either you or Mr. Mills.”
Mr. Fraser: Before you put that in, this letter was before there
was any contract made. This is discussing a preliminary contract at a
time prior to the time material to this action. I object to it on that
ground too.
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Mr. Farris:  Surely there must be some basis of dealing between

the defendant and the plaintiff.
(LETTER FILED AS EXHIBIT NO. 3)

The Court: The objection of Mr. Fraser is noted.

Mr. Farris: Q. You recognize that letter, do you? (Pro-
ducing)

Mr. Fraser: I have seen that one.

Mr. Farris: Q. You recollect that, Miss?> A. Well, I don’t

remember Mr. Farris, whether 1 wrote that letter or not. My initials
are not on it and I don't remember writing it.
Q. But it is on the Frontier paper and similar in type to the last

one? A. Yes, it is from our office.

The Court: There is not any doubt about it is there Mr. Fraser?
Mr. Fraser: No, except they are all going in subject to my
objection.

(LETTER READ AND MARKED EXHIBIT NO. 4)

Mr. Farris: I would ask my learned friend to produce the re-
ply to that letter dated April 25th, 1928. That is the reply your firm
received?

The Court: Mr. Fraser admits it.
Mr. Farris: Oh, yes.
The Court: May I ask counsel would there be an order giving

leave to the plaintiff to bring the action?

Mr. Fraser: No, my lord, it is not necessary by statute.

Mr. Farris: Q. Pursuant to that arrangement, the Solloway
Mills wire was put into your ofice? A. We had no wire put into
the office.

You had the C.N.D. service that brought in daily bulletins
or hourly bulletins on the condition of the market. A. Yes.

Q. You were carrying on an active business at that time in the
stock market in Kamloops®> A. Yes.

Q). And as the orders came in from the clients they were in
turn relayed to the Solloway Mills’ office? A. No, I would not say
that. Frontier & Co. Ltd. were a client of Solloway Mills & Co.—

Q. Yes, I know.

Mr. Fraser: Just'let her finish.

The Witness: We bought stocks from Solioway Mills & Co.
and in turn resold them to our clients.

Mr. Farris: Now Miss Nuyens, do you mean to say that you
bought those stocks without any orders from clients, and then after
you bought them you in turn sold them to clients? A. When we put
an order in, we might have had certain orders from clients—

Mr. Farris: Now—
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Let the witness finish.
Please do not interrupt.

The Court: Let the witness finish.

The Witness: 1 say we may have had orders for certain or all
of an order which we sent in to Solloway Mills & Co. On the other
hand we might only have had an order for a small percentage of the
order we sent in.

Mr. Farris: Q. You put in this Exhibit 41. What is this hand-
writing, Joseph McCutcheon? What does that mean? A. It means
that that client had on that day an order to sell 100 shares of United.

(). And that was sent down to Solloway Mills?

The Court: You are referring to—?

Mr. Farris:  Exhibit 41. It is very fortunate—Take the next one
A. R. Fields. What does that indicate? That indicates you had an
order from A. R. Fields?

Mr. Fraser: You take time to explain. I don’t want my learned
friend to shut the witness off.

Mr. Fraser:
Mr. Farris:

The-Court: The witness has not started.

Mr. Fraser: He asked her another question.

Mr. Farris: I have helped her along.

The Court: You take your time. If you wish to add anything

to your answers when Mr. Farris interrupts you, you may let me know,
so that I will see that you have an opportunity.

The Witness: This confirmation means that on that day we had
an order from this party—

Mr. Farris: Q. A. R. Fields?
The Court: Do not interrupt her.
Mr. Farris: Q). The party is A. R. Fields? A. —to sell 250

at no doubt whatever price we would get, and the fact that they are
separate confirmations for these amounts is really to help us in our
own account, our clients’ accounts.

Q. Go on to the next one. What is the next one?
also a sell confirmation.

The Court: Speak more loudly. A. It is a sell confirmation
for 1,500 Grandview sold for the account of A. R. Fields.

Mr. Farris: (). Go on to the next one. A. Of course, I may
add that this statement—as far as Solloway Mills & Co. are concerned,
these names mean nothing to them. They have no records on their
hooks who these accounts were for.

- Q. Now, Miss Nuyens—

The Court: Now, Mr. Farris—
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