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No. 1.
Statement of Claim

IN THE SUPREME COURT OF ONTARIO In the

Supreme Court

(Writ issued the 14th day of December, 1931) of Ontario

No. 1
BETWEEN : Statement of

UNITED GAS AND FUEL COMPANY OF HAMILTON, LIMITED, {C;g';;‘c‘l?,;,biif“

Axp THE CORPORATION OF THE CITY OF HAMILTON,

Plaintiffs,
— AXND —
10 DOMINION NATURAL GAS COMPANY LIMITED,
Defendant.

1. The United Gas and Fuel Company of Hamilton, Limited (herein
referred to as the Plaintiff Company), is a body corporate incorporated
under the laws of the Province of Ontario. The Corporation of the City
of Hamilton is a municipal corporation in Ontario. The Dominion Nat-
ural Gas Company, Limited, is a body corporate incorporated under the
laws of the Province of Ontario.

2. The Plaintiff Company, under By-law 400 passed by the City of
Hamilton on 26th September, 1904, has had and still has a franchise
20 or right to enter upon the streets, public squares, lanes and public places
of the City of Hamilton for the purpose of supplying gas to the inhabi-
tants thereof. It has established an extensive system of mains through-
out the said City and has supplied the inhabitants with gas continuously
since 1904. -

3. The Township of Barton lies adjacent to the City of Hamilton
and from time to time since September, 1904, and particularly in or about
the years 1909, 1912, 1920, 1923 and 1924, portions of the Township have
been annexed to the City, whereupon the Plaintiff Company, acting within
its rights, extended its system of mains into the annexed territory and

go Served the inhabitants with gas.

4. In or about the year 1928 the Defendant, without any permission
or authority so to do, entered upon the streets, public squares, lanes and
public places of parts of the City of Hamilton which in 1904 formed part
of the Township of Barton and proceeded to dig trenches and lay mains

and pipes and thereafter supplied and is still supplying the inhabitants
of the City with gas.

5. By agreement dated 24th March, 1931, between the City of Ham-
ilton and the Plaintiff Company the exclusive franchise or right was
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2

granted to the Plaintiff Company to enter upon the streets, public'

squares, lanes and public places of the City of Hamilton and to dig
trenches and to lay mains and pipes necessary for the transportation and
distribution of gas in the said City. The said agreement and By-law No.
4168 authorizing the same were ratified and confirmed by Chapter 100 of
the Statutes passed by the Legislature of the Province of Ontario, 1931.

6. The Defendant is violating the rights of the Plaintiffs and each
of them and unless restrained will continue so to do.

7. By reason of the matters aforesaid, the Plaintiff Company has
sustained damages by the wrongful acts of the Defendant to the amount
of at least $85,000.00.

The Plaintiffs therefore claim:

(a) A declaration that the Defendant is wrongfully maintaining its
mains in the streets, public squares, lanes and public places in
the City of Hamilton, and wrongfully supplying gas to the in-
habitants of the said City.

An injunction restraining the Defendant from continuing to so
use the said streets, public squares, lanes and public places and
from continuing to supply gas to the inhabitants of the City of
Hamilton.

(b)

(e) A mandatory order requiring the Defendant to remove its mains
and other property from the streets, public squares, lanes and

public places of the City of Hamilton.

(e) Such further and other relief as may be proper.
The Plaintiff proposes that this action be tried at the City of Toronto.

Delivered this 14th day of December, A.D. 1931, by Kerr, McNevin
& Kerr, Bank of Montreal Building, Chatham, Ontario, Solicitors for the
Plaintiffs.

No. 2.

Statement of Defence

1. Excepting as hereinafter specifically admitted the defendant
denies all the allegations in the plaintiffs’ Statement of Claim and puts
the plaintiffs to the proof thereof.

2. No rights enforcible by the plaintiff City Corporation have been

invaded by the defendant and the defendant will so contend at the trial
of this action.
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3. The said Statement of Claim does not disclose any cause of action
in the Plaintiff Company, and the defendant at the trial will contend that
the Plaintiff Company has no right to maintain this action.

4. If the Plaintiff Company at the trial of this action contends that
it has the right to maintain this action under the provisions of the City
of Hamilton Act, 1931, then the defendant will contend that the Plaintiff
Corporation never had any right to institute or maintain such an action
but if the Plaintiff Corporation ever had such a right then such right is
not assignable at law and any assignment attempted to be made of such
right of action in the Agreement Schedule ‘“‘B’’ and the said Act is in-
effective and a nullity and that Section 4, subsection (2) of the said Act
does not create and vest such a right in the Plaintiff Company but only
confirms such rights as are conferred by clause 2 of the Agreement therein
mentioned and no right to litigate the questions herein raised is or could
be lawfully assigned by the Plaintiff Corporation to the Plaintiff Com-
pany.

4 (a). Since the said districts (parts of the Township of Barton
which now forms part of the City of Hamilton) were annexed to the City
of Hamilton, the defendant has spent upwards of $4,000,000 in leasing
and developing natural gas producing territory, in building main pipe
lines to conduct gas from the fields to Hamilton, and in laying and keep-
ing main lines of pipes and service pipes in the said districts to supply
the inhabitants with natural gas. All the expenditure above described
Was made in the belief that the defendant had a perpetual franchise which
entitied it to lay down pipes in the streets and to distribute gas in the
said district parts of Jiamilton, and if the plaintiffs succeed in this action
the defendant will suffer the loss of its entire investment. The said

In the
Supreme Court
of Ontario
No. 2.
Statement of
Defence, 7th
March, 1932,

—continued

NOTE

Parts under-
lined (as indi-
cated)

show amend-
ments made
pursuant to
the order of
Wright, J.,
duted 8th July,
1932,

NOTE

Parts under-
lined (as indi-
cated)

show amend-
ments made
pursuant to

the order of
Rose, CJ.H.C.,
dated 16th
February, 1932

expenditure was made with the knowledge, consent and approval of the

Plaintiff Corporation, such knowledge, consent and approval being con-
tained, given and expressed in a vast number of letters and written per-
mits sent and given to the defendant by the City Engineer and other

officials of the Plaintiff Corporation bearing various dates between the
dates of said annexations and the year 1932 too numerous to men-
fion in this Defence; all of such letters and written permits now in the
possession of the defendant will be produced at any time for the inspeec-
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tion of the plaintiffs, the contents and dates of which are well known to
the Plaintiff Corporation. :

Before the defendant put down any pipes in the City streets it
applied to and received written permission to lay the said pipes and they
were laid under the supervision of the City Engineer. A large propor-
tion of the said expenditure was made at the request and in performance
of an Agreement made between the plaintiffs on the one side and the
defendant on the other.

The said written permission to lay the said pipes was contained in
many letters and written permits signed by the City Engineer of the ( City
of Hamilton and by other officials of the Plaintiff Corporation sent and
given to the defendant by the said City Engineer and other officials of
the Plaintiff Corporation which will be produced at any time for the
inspection of the plaintiffs, the contents and dates of which are well
known to the Plaintiff Corporation.

The said Agreement referred to is the Agreement contained in By-
law No. 2466 of the said City of Hamilton passed on the 5th day of April,

1921, and the defendant relies upon the said Agreement as set out in the
said By-law and on the By-law itself.

The Plaintiff Corporation never has since the annexations objected
to or disputed the rights of the defendant to lay pipes or sell gas in the
said districts or any of them but on the contrary has always admitted
such rights and has assessed and collected business and property taxes on
the offices and plant of the defendant in the said distriets.

4 (b). The Plaintiff Corporation has by its conduet and by its in-
action in the preceding paragraphs recited induced this defendant to
make the expenditures in this Defence alleged, and it would be inequitable
and unjust to permit the plaintiffs now to dispute the right of the de-
fendant to do any or all of the acts complained of in this action.

The Plaintiff Corporation has been guilty of such laches in asserting
its alleged rights that it should not now be heard to maintain this action.

. By reason of its conduct, laches, consents, acquiescences, encourage-
ment and request to and in regard to the defendant and of the facts in

this Statement of Defence set forth the Plaintiff Corporation and the
Plaintiff Company are estopped from asserting that the defendant is

wrongfully maintaining its mains in the streets, public squares, lanes and

public places in the City of Hamilton and wrongfully supplying gas to

the inhabitants of the said City.
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4 (¢). As a further defence to this action the defendant alleges that

the Defendant Company by leave and license of the Plaintift Corporation
entered upon the streets, public squares, lanes and public places and dug
trenches and laid mains and pipes necessary for the transportation and
distribution of gas in the said districts and if the said leave and license

is revocable (which the defendant denies and asserts that such leave and

license are irrevocable) the Plaintiff Corporation did not before the mak-
ing of the Agreement in the Statement of Claim mentioned, or bhefore
action, revoke or attempt to revoke the said leave and license and for this
reason, if not for any other, this action is not maintainable.

The said leave and license of the Plaintiff Corporation referred to in
this paragraph was given to the defendant by the said Agreement con-
tained in the said By-law No. 2466 hereinbefore mentioned and in the said
By-law and in the said written consents, approvals and permits signed
by the Citv Engineer and other officials of the said City of Hamilton re-
ferred to in the preceding paragraphs hereof and the defendant further
relies upon the verbal directions and consents made and given by the
City Engineer of the said City of Hamilton and officials of his depart-
ment on many occasions during the laying of the said pipes and the
digging of the said trenches hereinbefore referred to. The dates of the
said verbal directions and consents the said defendant is not in a position
to give, no record of the same having been kept, but the said directions
and consents were made and given on many occasions between the dates
of the said annexations and the year 1932.

9. In reply to paragraph 2 of the Statement of Claim the Plaintiff
Company has no right under said By-law 400 to enter upon the streets,
public squares and public places of that part of the City of Hamilton
which was not part of the City of Hamilton when By-law 400 was enacted
for the purposes therein mentioned.

6. In reply to paragraph 3 of the Statement of Claim the Plaintiff
Company was not within its rights when it extended its system of mains
into the annexed territory mentioned in said paragraph 3.

7. Inreply to paragraph 4 of the Statement of Claim the Defendant
Company ever since the 26th October, 1904, has from time to time entered
upon the streets, public squares, lanes and public places of part of the
Township of Barton and of the City of Hamilton which in 1904 formed
part of the Township of Barton and proceeded to dig trenches and has
dug trenches and laid pipes and mains and thereafter supplied and is still
supplying inhabitants of those parts of the City of Hamilton with gas
under the authority of By-law No. 533 of the Township of Barton and
such other authority as enured to the said defendant on the passing of
the said By-law.
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8. If it is found that the defendant cannot justify any of the acts
complained of in this action under said By-law 533 then the defendant
alleges, as the fact is, that all trenches which were dug and all main pipes
which were laid and all gas which has been supplied by the Defendant
Company in any part of the City of Hamilton were dug and were laid
and was supplied and is still being supplied to the inhabitants with the
knowledge, consent, permission, authority or acquiescence of the Plaintiff
Corporation and the Plaintiff Corporation and the Plaintiff Company
are estopped from denying the right to the Defendant Company to now
maintain its mains and pipes in the said City or to supply gas to the
inhabitants of the said City as aforesaid.

9. During part of the time between 1904 and the commencement of
this action under an agreement between the Plaintiff Company and the
Defendant Company made with the knowledge and at the request of the
Plaintiff Corporation the Plaintiff Company acted as distributors of the
defendant’s gas in part of the annexed districts and because and on ac-
count of the said Agreement the Defendant Company was not as active
in laying pipes and distributing gas to the said inhabitants as it would
otherwise have been during the currency of the said Agreement.

10. The defendant submits that the granting of the relief asked in
paragraphs (a), (b) and (c¢) in the Statement of Claim is within the
diseretion of This Honourable Court and because the Statement of Claim
diseloses no ground for its exercise, and because of the facts herein al-
leged, and the evidence which will be given at the trial, the defendants
pray this Honourable Court not to exercise that diseretion in favour of
the plaintiffs herein, but to dismiss this action with costs.

.......................................................................................................................................
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(e) The defendant further pleads, in answer to said paragraph 1

Delivered as amended this Tth day of March, 1932, by Messrs. Harley

& Sweet, of Brantford, in the County of Brant, Solicitors for the defend-
ant.
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The plaintiffs deny that a By-law numbered 533 was passed by the
Township of Barton or if passed was effective to give to the defendant
the right to extend its lines or to dig trenches or to lay pipes and mains
on any streets, public squares, lanes and public places which were not in
the Township of Barton at the date the work was done or which were not
in existence at the time of the passing of the said By-law; or to supply
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2. The plaintiffs deny that any consent, permission or authority was
given by the Corporation of the City of Hamilton as alleged in para-
graphs 8 4(a), 4(b) and 4(¢) of the Statement of Defence but on the
contrary it refused to give such consent, permission or authority. Under
the Municipal Franchises Act, R. S. O. 1927, Chapter 240, the consent,
permission or authority could not be given without a by-law assented to
by the Municipal electors and no such by-law was passed and no such

- assent was given.

3. If any consent, permission or authority was given by the City of
Hamilton it was not irrevocable and had been revoked prior to the com-
mencement of this action.

4. Any agreement such as referred to in paragraph 9 of the de-
fendant’s Statement of Defence terminated in April, 1925, and from and
after said date the Plaintiff Company supplied to the residents of the
annexed area artificial gas and the defendant did not enter upon the
streets, public squares, lanes and public places of the said annexed area
or attempt to serve the residents of said area with gas until 1928. The
defendant in 1928 after failing in an effort to aequire control of the
Plaintiff Company commenced the acts now complained of in an effort

10

to harrass the Plaintiff Company in the conduct of its business and bring 20

about a sale to it of the said business.

Delivered as amended this 15th day of March, A.D. 1932, by Kerr,
McNevin & Kerr, Bank of Montreal Bldg., Chatham, Ontario, Solicitors
for the plaintiffs.
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UNITED GAS AND FUEL COMPANY OF HAMILTON LIMITED %3
AND THE CORPORATION OF THE CITY OF HAMILTON,
Plaintiffs,
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DOMINION NATURAL GAS COMPANY LIMITED,
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Being an Action tried before THE Hox. Mg. JusTicE WRIGHT, at
Hamilton, Ont., May 30, 1932, el seq.

APPEARANCES:

W. N. Tmwirry, Esq.,, K.C,
J. A. McNeviy, K.C,, Counsel for the Plaintiffs.
0. M. WaisH, Esq.,

N. W. RowrLr, Esq., K.C,,
G. LyncH-STAUNTON, Esq., K.C., AND }Camzsel for the Defendant.
T. H. SimpsoN, Esq., K.C,,

TRANSCRIPT OF EVIDENCE.
May 30, 1932:

Mg. Twiey: My Lord, the action is one to have determined the
rights, if any, of the Dominion Natural Gas Company to maintain mains
and pipes for supplying gas in the City of Hamilton, and to supply gas
to the inhabitants of Hamilton; the plaintiffs being the United Gas and
Fuel Company, which has a franchise dating back to 1904, and in 1930 or
1931 they obtained an exclusive franchise; and the other plaintiff is the
City of Hamilton itself.

T think the rights of the Plaintiff Company do not come into question,
its right to supply and maintain pipes and so on. The Defendant Com-
pany claims to be entitled to supply gas and to maintain its pipes under
a so-called franchise from the Township of Barton, Barton being an
adjoining municipality to the City of Hamilton. From time to time
areas of Barton have been brought within the City limits, and the ques-
tion arises, first, whether the Dominion Company has a franchise granted
by Barton; and secondly, whether the franchise serves to enable them to
maintain pipes and so on, after the annexation. It is the sort of question
that has been up many times without very much authority about it.

His LorpsHIP: Were there some Toronto Street Railway cases?

Mg. TiLEY: There was one Toronto Street Railway case. Your
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Lordship will remember that that turned upon the language and pro-

visions of the agreement; the Privy Council saying that it would be -

unthinkable thai they intended in the particular case to burden the rail-
way compauy with carrying for five cents any distance the city limits
might be carried to. There were questions arose there with regard to
the language of the document, and the same sort of question in a different
form will arise here, and then the legislation will have to be considered.

His LorosHIP: Is the sole point here, in the first instance, whether
the Defendant Company has a franchise in Barton; and then, whether
it is valid after annexation?

Mg. TmLLEY: Does it -benefit them now for the Hamilton areas?

The particular activity that caused the dispute occurred in 1928.
There were some minor extensions before, but in 1928 a very active cam-
paign was started by the Dominion Company by way of inducing sub-
seribers or customers of the United Company to cancel their agreements
and take gas from the Dominion Company.

His LorpsHIP: Is that at all in issue here, or is it just the larger
question ¢

Mr. TiLey: It is really the larger question that we are concerned
with here. I assume that if your Lordship came to the conclusion that
the plaintiffs were entitled to damages, that it would be referred, because
the basis on which damage would have to be ascertained would be a
matter that would have to be first considered, and I would think it would
be an interminable hearing to go on and take all the contracts that were
made, and find out what the damages would be. No doubt these things
will straighten themselves out when the rights of the parties are declared.

The statment of claim asks by way of prayer at the end for the pay-
ment of $85,000 damages, but that I think is not the right way to proceed,
because that brought the damages to the date of the commencement of
the action, and the matter is continuing, and the assessment would have
to be down to the date of the assessment. I would ask your Lordship to
permit that to be amended, merely asking that the damages be assessed.

Hi1s LorpsHIP: I suppose that could not prejudice the defendants in
any way. It would have to be a new action every time.

Mg. Tmiey: Yes, I think the right way would be to ask in our
praver—

His LorpsHIP: TIs there any objection to that, Mr. Rowell 2

MRr. RowgLL: There are a number of amendments, certain ones asked
by the defendants, and my learned friend has certain other amendments
he has given us notice that he intends to present.

Hi1s LorpsHIP: Perhaps the case is not ready for trial.

Mr. RowerLrL: It perhaps would facilitate the matter if all the
amendments were before your Lordship; that is, those suggested on each
side. '

MRr. TizLey: I will put mine before your Lordship, if that is the
natural order. I ask first that Clause ‘“D” of the prayer at the end be
amended to read that the damages sustained by the Plaintiff Company be

10

20

30

40



10

20

30

40

13

assessed, and the amount thereof paid with interest.

His LorpsHIP: You have not any serious objection to that, Mr.
Rowell ¢

Mr. RoweLL: I do not think we can urge objection to that.

His LowkpsHIP: That amendment will be allowed.

MRr. TiLEY: The other amendment, a part of it is pure oversight,
and the other I think is really not necessary, but my friend has had notice
of it for some time. If your Lordship will just look at the record, para-
graph one of the reply,

““The plaintiffs deny that a By-law numbered 533 was passed by the

*Township of Barton or if passed was effective to give to the defend-

““ant the right to extend its lines or to dig trenches or to lay pipes

““and mains on any streets, public squares, lanes and public places

‘‘which were not in the Township of Barton at the date the work was

““done or which were not in existence at the time of the passing of

““the said by-law.”’

And then I should have added there, ‘“Or to supply gas to the inhabitants

“of the City of Hamilton.”

I refer to the pipes.
His LorosHir: They could not supply the gas unless they had the
ipes.
PP MR, TiLey: No. Then in addition there are three provisions of the
By-law requiring things to be done in advance. I think my friend would
have to show that they were done without any special plea, but I do not
want any doubt about it; so I ask to add,

““In addition, the provisions of paragraphs four, six and twenty-two

‘““of the By-law were not observed and the rights, if any, conferred

““by the by-law terminated at the end of ten years and as to any area

“annexed to the City of Hamilton at the date of annexation.”’

It is more formal than anything else, because those are the issues.

His LorpsHIP: Mr. Rowell, what amendments are you asking?

Mr. RoweLL: I am asking first an amendment to the statement of
defence, to insert as paragraph 2(b) the section mentioned in the notice,—

““This action is commenced and carried on by the Plaintiff Company

“in its own name and that of the Corporation of the City of Hamil-

“‘ton, and the Corporation of the City of Hamilton is only a formal

‘‘party to this action and no relief can be given herein beyond such

““relief as could be given to the Plaintiff Company if it had not joined

““the said Corporation as co-plaintiff or for such other amendment

‘‘as may be proper.”’

His LorpsHIP: That is only a matter of result.

MR. RowELL: It is a little more than that, my Lord. The plaintiff’s
action, we submit, and the only basis on which it can be brought is under
Ch. 100 of 21 Geo. V., which is an Act confirming a By-law and an agree-
ment made between the Corporation of the City of Hamilton and the
Plaintiff Company, and under the provisions of that agreement, which is
an agreement granting the franchise~if your Lordship will look at
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Schedule “B?’, the first paragraph, your Lordship will see,—

1. The consent, permission and authority of the Corporation of
‘“the City of Hamilton are hereby given and an exclusive franchise
“for a period of ten years from and after the date hereof is hereby
“granted to The United Gas & Fuel Company of Hamilton, Limited
‘“ (except as to and to the extent of any existing rights and privileges
‘“‘that may now be held by the Dominion Natural Gas Company
“Limited under By-law Number 533 of the Township of Barton and
‘“‘the Agreement entered into pursuant to the said By-law, and by the
“Manufacturers Natural Gas Company Limited—"’

and so on.

And then Section 2 which deals with the question of the action, your

Lordship will see,—

“The City Corporation shall not during the said period of ten years
“orant any rights, licenses, privileges or franchises to any other
“company, firm or individual to conduct, distribute, supply or sell
‘““gas within the limits of the said City Corporation as from time to
‘“‘time existing during the said period, and if during the said period
‘““any company, firm or individual, including the Dominion Natural
“(Yas Company Limited or the Manufacturers Natural Gas Company
“Limited or the Southern Ontario Gas Company Limited or any of
““them or any of their respective successors or assigns, shall without
‘“due license, permission and authority, conduct, distribute, supply or
‘‘sell gas within the said limits, or shall commence to dig trenches,
“lay pipes, solicit contracts for the sale of gas, or otherwise prepare
““to conduet, distribute, supply or sell gas within the said limits, then
‘‘the Company shall have the right to take such action in any Court
‘““of competent jurisdiction or otherwise as it may be advised to
‘“‘prevent such conducting, distribution, supply or sale of gas and/or
“to determine or to have the question determined as to whether or
“not the company, firm or individual (including the Dominion Nat-
“ural Gas Company Limited or the Manufacturers Natural Gas
““Company Limited or the Southern Ontario Gas Company Limited,
‘““or any of them or any of their respective successors or assigns) as
‘““the case may be, has due license, permission and authority to so
“conduct, distribute, supply or sell gas and/or has existing rights
‘““and privileges which justify it in so doing and all the rights of the
““(Qity Corporation in the premises are hereby assigned to the com-
“pany and the City Corporation agrees that this Agreement shall
“not be effective until the Legislature of the Province of Ontario
“‘shall have enacted a statute conferring upon the company the right
‘““to take all action contemplated by the provisions of this paragraph
“9 and in accordance with the intention thereof.’’

His LorpsHir: That Act was passed

Mgr. RoweLL: That Act was passed. Sub-Section 2 of Section 4 of

the Act is,—

“The said company shall have and may exercise all the rights con-
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“ferred by clause 2 of the said agreement in the same manner and

“to the same extent as if such rights were specifically set forth in

““and granted by this Act, and all such action may be taken by the

‘““said company in its own name or in the name of the said corpora-

‘““tion, and any action so brought or taken by the said company under

“‘the provisions of said clause 2 shall be at its own expense.”’

The submission of the defendant, is, my Lord, that this action is brought
under this section, and the City is only a party by, virtue of this Act. The
City is not an active litigant in the sense that it is initiating these pro-
ceedings itself. Under this Section the right is given to the Plaintiff
Company to join the city. Our submission is that no relief can be
granted in this action other than the specific relief that is contemplated
by the provisions which authorize the bringing of the action. In other
words, it is not a suit at large by the city, so to speak, in dealing with the
question of this franchise, but it is a suit limited to such rights as are
conferred under this Section.

His Lorpsuir: Wouldn’t that be more a matter of argument as to
what relief the plaintiffs would be entitled to?

MRr. RoweLL: I submit more than that, because we think we should
have the right here to show by evidence also that this proceeding so far
as the City is concerned is solely under this Act.

His LorpsaIp: Is it your argument that the City has waived all its
rights, assigned them to the company, under the provisions of this private
Act?

Mg. RoweLL: Apparently they have assigned certain specific rights
to the company under this Act.

His LorpsHIP: You claim they cannot let the general rights—

Mz. RoweLL: I claim they are not suing in that capacity. The City
is not suing as a City. The company have joined the City, and under
this Act they have a right to join the City, and the suit is properly con-
stituted in the name of the City under the terms of this Act.

His LorpsHIP: Your contention is that all the relief that can be
granted is that contemplated within the terms of this Act?

Mg. RoweLL: That is my point. I should explain to your Lordship
that this question was raised by the original defence, in which the defend-
ants pleaded that this action was brought by the plaintiff without the
authority of the city. The Court held on a motion to strike out that
pleading that that was not a proper defence; on the ground that if a
solicitor was bringing an action without authority the proper method was
to move. I cannot quarrel at all with that view. Then an application
was made to amend, and the amendment then proposed was refused by
his Lordship, Chief Justice Rose, because he said, ‘‘In effect it is but
another effort to challenge the authority of the solicitors to bring the
action.” That is not what we wish to do, my Lord. We wish to put on
record the claim that this action is brought pursuant to the provisions of
this Act, and that the only relief that can be granted in the action is such
relief, if any, as can be granted pursuant to the terms of this section.
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The clause is before your Lordship, and it is possible it may he a
little broad. We would be quite content to have that limited in the lan-
guage in which I have explained the motion to your Lordship. The action
is commenced and carried on by the Plaintiff Company in its own name
and that of the Corporation of the City of Hamilton, pursuant to the
provisions of 21 Geo. V. Chap. 100.

His LorpsHIp: It is a private Act. You ecan refer to it.

Mg. RoweLL: It is not necessary perhaps to insert that provision,
but that is the relief we desire in respect of that matter.

Then, as your Lordship is aware, we have no right to file a rejoinder
to a reply without leave of the court. Notice was given that a motion
would be made for leave to file a rejoinder. That rejoinder is before
your Lordship in the notice of motion, and is a rejoinder to my learned
friend’s reply before the particular amendments asked for by him. I
will therefore deal with this rejoinder first, and then I will deal with
the amendments afterwards.

Your Lordship will see we plead that by reason of the matters set

up, it is not competent—it is not open to the plaintiffs now to raise the
issues which they are seeking to raise by that clause in the reply. The
question of our franchise validity, of our franchise or our rights under
it, was not raised in the statement of claim, and the reply is the first
time the matter is brought before the court. It is necessary for us to
file a rejoinder setting out the grounds on which we base our contentions
with reference to the matters set out in paragraph 1.
' We set out a series of agreements between the parties, in all of
which we say these rights have been recognized ; by-laws by the City Cor-
poration in which they recognize these rights within the annexed por-
tions; large expenditures of money on the basis of our possessing these
rights. We say under these conditions it is not open to the plaintiffs
now to make the contentions they make with reference to Clause 1.

His LorpsHiP: In other words, that they, standing in the shoes of
the city, cannot have higher rights than the city, and that the city is
estopped ¢

Mg. RoweLL: Yes, my Lord. And then we also plead certain agree-
ments to which the company is a party. Those in paragraph four are
agreements between the Plaintiff Company and the Defendant Company.

His LorpsHIP: Is it correct to say that the object of these amend-
ments vou seek is to place the whole facts before the court in connection
with the action?

Mr. RoweLL: That is it, my Lord, put all the facts before the court,
from which the court must finallv draw its conclusions with reference
to the proper interpretation of the contract, of the by-law and agree-
ment ; and further, whether it is open to the plaintiff to raise these ques-
tions at the present time.

His LorpsHir: Perhaps Mr, Tilley does not object to these amend-
ments. '

Mgr. TiLLEY: Yes, my Lord, we have had these up two or three times
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in various forms. The last draft to suit my friends’ taste was received
since I have been sitting here. Chief Justice Rose has passed upon
such contentions as my friend is now putting forward, and after a great
deal of discussion before him, he actually settled what could be pleaded
and what could not.

My friend is not quite, I think, as frank as he usually is with your
Lordship as to the purpose of this. The first clause is an attempt to
plead in an indirect form something as to the position of the plaintiff
municipal corporation as a litigant, and as to the issues it is raising.
If my friend wants to make any attack on the claims that are being put
forward in the statement of claim by any complaint on the ground that
the person drafting the pleading is not authorized to make the claim
for that litigant, that must be done by direct motion by way of attack,
and is not a subject-matter for the trial. That has been decided in two
or three cases, and the Master held that no question could be raised under
that head.

His LorosHIp: It is not a question of pleading. It is a question of
authority.

Mg. TiLey: Yes, my Lord. And Chief Justice Rose heard a long
argument, and he reached the same conclusion. What either plaintiff
is claiming must depend upon the plea they have entered, and whether
they are entitled to it or not depends upon the facts and the law. It does
not depend upon calling members of the council. I do not know who my
friend proposes fo call to show who gave the authority to have the cor-
poration’s name included as a party plaintiff. We are here to try the
issues raised in these pleadings.

His LorpsuIP: It does not appear to me that that ‘‘2(b)’’ the first
clause of the proposed amendment, questions the authority at all.

MR. Tirey: It questions the authority to assert some of the claims
that are put forward in the pleading for the muncipal corporation. If
my friend’s only argument is that the Municipal Corporation cammot get
relief under some of these claims made, that would be quite a different
matter, but he is not saying that. He is saying that the use of the name
here is only for a limited purpose, and that if the claim is not backed
up by the Statute, then it must be disregarded. If my friend wants to
make that attack, it must be made by direct motion.

Would your Lordship be good enough to look at Clause 2 of the
defence, because that is a clause that was settled by Chief Justice Rose
after this controversy cropped up? It says, ‘“No rights enforcible by

‘‘the plaintiff City Corporation have been invaded by the defendant

“and the defendant will so contend at the trial of this action.”

Now we are ready to meet that.

Then the statement of defence goes on:—

“The said statement of claim does not disclose any cause of action in

““the plaintiff company, and the defendant at the trial will contend

“that the plaintiff company has no right to maintain this action.”
That is, first, the municipal corporation; and secondly the company.
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“If the plaintiff company at the trial of this action contends that
‘‘it has the right to maintain this action under the provisions of the
“City of Hamilton Act 1931 then the defendant will contend that
“that the Plaintiff Corporation never had any right to institute or
‘““maintain such an action, but if the Plaintiff Corporation ever had
‘‘such a right then such rlght is not assignable at law and any assign-
““ment attempted to be made of such right of action in the Agree-
““ment ‘Schedule B’ and the said Act is ineffective and a nullity
‘‘and that Section 4, subsection (2) of the said Act does not create
“and vest such a rlght in the Plaintiff Company but only confirms
‘‘such rights as are conferred by Clause 2 of the Agreement therein
“mentloned and no right to 11t1gate the questions herein raised is
‘or could be lawfully assigned by the Plaintiff Corporation to the
“Plaintiff Company.”’
That is in the pleading, and the pleading has all been settled at Toronto.
(Reads paragraphs 4A, 4B, and 4C of the statement of defence.)
All of those paragraphs I referred to are amendments made to the
defence because Chief Justice Rose said they had to give some more
definite information than thev had given about the things relied on as

‘estoppel.

MRg. LyxcH-STAUNTON: That is not correct. We proposed to make
that amendment and it was not ‘

Mg, Tuwrey: My friend proposed a much briefer amendment than
this, and when it came before Chief Justice Rose, he said it had to be

elaborated and particulars had to be given, that he would not permit

the vague amendment to be made that was proposed.

His LorpsHiP: Do not these amendments, Mr. Rowell, set up the
defence of estoppel ?

Mr. RoweLL: They do, my Lord, on certain points raised in the
pleadings, but, my Lord, my learned friend for the first time in his
reply

P His LorpsHIP: Why did you not move to strike out the reply? If
it is not properly pleadable by way of reply, it should be stricken out.

Mr. RoweLL: We based our defence on the by-law, and my learned
friend replied by saying——

MRr. Tmey: Mr. Rowell, just to be accurate, our reply was filed
at the time my friends moved to make this amendment, and Chief Justice
Rose in Clause 3 says, ‘“And it is further ordered upon the motion on

“behalf of the plaintiffs aforesaid that the proposed amendments

“to the statement of defence in paragraphs 4A and 4C as contained

“in the said Schedule as the same are now drafted be not allowed

“but that the defendants be at liberty to amend the said statement

““of Defence by adding in place of paragraph 4A a paragraph to

“‘the same effect but in addition containing particulars of the manner

“in which the consent and approval of the Plaintiff Corporatlon to

““the expenditure referred to,”” and so on.

So that his Lordship had our reply. My friend is quite inaccurate in
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saying our reply was not before them. It was, because we moved to
strike out a clause that said that the Plaintiff Corporation was a party
without authority, and when they got before Chief Justice Rose the
defendants came along with this draft 4A and 4B to be added, and his
Lordship said, ““I will not allow those, but give proper particulars of
what you are alleging by way of estoppel and you can add them.” Then
the pleading was amended as we have it here.

Mr. RoweLL: My learned friend is, I am sure, in error uninten-
tionally. I was not a party to these proceedings and I have been basing
my observations on the records here. I find the amended defence was
delivered on the 7Tth of March.

Mg. TitLey: We are not talking about the amended defence. If
you look at Clause 6 of the very order I have been referring to, it says
this:— :

‘““That the plaintiffs do deliver their amended reply to the said

‘“amended statement of defence within ten days thereafter.”

Mg. RoweLL: The amended reply to which I have reference was
delivered on the 15th of March, 1932.

His LorpsHIP: You object that the plaintiffs in their reply are
claiming relief which they did not claim in the statement of claim?

Mr. RoweLL: No, my Lord, not claiming relief, but by the way of
answer to our contention that our occupation of the streets and distri-
bution of gas is justified by the by-law, they say, “‘The plaintiffs deny

‘“that a by-law numbered 533 was passed by the Township of Barton

“or if passed was effective to give to the defendant the right to

‘“extend its lines or to dig trenches . . . on any streets . . . which

‘‘were not in existence at the time of the passing of the said by-law.”’
That appears in the reply, my Lord.

His LorpsHr: You set up in your defence the by-law as vour
authority.

Mgz. RoweLL: Yes, my Lord.

His LorpsHIr: They say that by-law is not valid or is not effective
to give you the rights which you claim. Doesn’t that put squarely in
issue the whole by-law ?

Mr. RoweLL: Then we say in answer to that, and that is the reason
we have asked to plead these facts, that by reason of all that has taken
place between these three parties, it is not open to these plaintiffs now
to raise those issues, because for 20 years and more this by-law has been
acted upon, we say, on the basis of the interpretation which we now put
upon it, which gives us these rights in the Township.

His LorpsHIP: Would that not be a matter of evidence rather than
pleading ¢

Mr. RoweLL: The important thing, of course, is to get it before your
Lordship. If your Lordship will receive it as evidence—I thought the
fair thing was to have it on the record as a plea. :

Hrs LorpsHiP: In a case as important as this, I think every fact
or circumstance that bears on the issue should be admitted in evidence.
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I am not going to restrict it unduly anyway. Both parties have notice of
the contentions of the other, and that is the object of pleading.

Mg. RoweLL: My submission would be that we should be permitted
to file a rejoinder to this reply, setting out the matters

His Lorpsurp: You must appreciate the fact, Mr. Rowell, that an
additional pleading at the trial is somewhat unusual.

Mr. RoweLL: It is not so uncommon, my Lord. It is only setting
out the facts which we submit are relevant, and which we say show that
they are not entitled to raise the objections which they plead; that is, an
entirely different issue from the first one.

1 was surprised at my learned friend’s suggestion that we were not
frank with the Court. I explained to the Court in opening that the
learned Chief Justice of the High Court had held we were not entitled
to raise that issue as to the right to bring the action. I am not now
seeking to raise that issue. I recognize that that is concluded. What
we are seeking to present to the Court is that no relief can be granted
in the action save that authorized by the Statute.

His LorpsHir: That is not a question of pleading, is it? The plain-
tiff has to succeed by showing what his rights are. The court can only
give effect to those that are established, not to those that are claimed.

Mgr. RowerL: With respect I submit we should be permitted to
amend in that form.

Then with reference to my learned friend’s application to amend
Paragraph 1 of his reply; that does raise issues which have not been
raised at all before. The particular portion of that amendment which 1
submit raises entirely new matter is,—

“In addition, the provisions of paragraphs four, six and twenty-two

“of the by-law were not observed and the rights, if any, conferred by

“the by-law terminated at the end of ten years and as to any area

‘““annexed to the City of Hamilton at the date of annexation.”

That raises entirely new issues, because it raises the question of the com-
pliance with the by-law, the terms. I assume my friend must intend to
argue that these are conditions precedent.

Mg, TiLLEY: Yes.

His LorpsHIP: You set up the by-law, and he by reply says, ‘‘But
you have not brought yourself within the by-law.”” That is very proper
by way of reply.

Mr. RowerLL: Has he not set it up till now, my Lord.

His LorpsHIP: Are you prejudiced in any way ¢

Mr. RowELL: It states the by-law is limited to ten years. 'The situa-
tion is this. This by-law was passed by the Township of Barton. It
imposes certain important obligations on us, as well as granting us certain
privileges. My submission is that the Court should not determine the
question of the duration of that by-law or the compliance with its pro-
visions in the absence of the Township of Barton. How would it be right
to determine that a franchise and by-law which is under an agreement
made with another municipality, under which they have certain rights
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and privileges, that we are under obligation to supply gas—

His LorpsHip: Isn’t it so under the muncipal law that when a ter-
ritory is annexed to a city, that the by-laws of the Township remain in
force in that part until they are rescinded by the city?

Mr. RowELL: A by-law granting a franchise does remain in force,
and the City has no power to repeal a franchise. Only parts of the Town-
ship of Barton have been added to the City of Hamilton.

His LorpsHiP: Has anybody suggested heretofore that the Town-
ship of Barton should be a party?

Mg. RoweLL: No, my Lord.

His LorpsHIP: There is no relief claimed against them ¢

Mgr. RoweLL: No, my Lord. _

His LorbpsHIP: No relief claimed by them. They would be merely
formal parties. They might be proper parties, but not necessary to
determine the issue.

Mgr. RoweLL: Would thev not be necessary in this sense; assuming
the argument is pressed that it is only a ten vears’ franchise, that might
seriously affect the Township of Barton.

His LorpsHIir: How?

MR. RoweLL: Because theyv have an obligation from us to continue
to supply gas at certain fixed rates made under a by-law in 1904,

His LorpsHIP: That part of the agreement is not in question.

Mr. RowerL: It cannot be severed. It is a whole agreement. The
courts have held these franchise agreements cannot be severed.

His LorpsHrp: Under a by-law affecting the rights of two residents
in a municipality, if the question of the effect of the by-law comes up, it
is not necessary in that case to have the Township made a party.

MR. RoweLL: No, my Lord, but this is different. This is an agree-
ment between the Township and the Corporation, and the City only comes
into it by virtue of the fact that a portion of the Township covered by
the agreement has been annexed to the City. Now my learned friend is
asking vour Lordship to pass upon the effect of that agreement and
the bv-law as to its duration. That is the first time it has been raised,
in this request for amendment.

His LorpsHIr: Has any person a right to say to another who claims
rights under a by-law, ‘“You have no longer any rights. Your rights are
determined. You bhave no rights under the byv-law any longer?”’ Is it
necessary that fhe municipality should be a party in order that that
should be determined ?

Mg. RoweLL: Perhaps not in that particular case, my Lord. Tt is
perhaps not easy to draw the line between the class of case where it is
necessary and where it is not.

Hi1s LorpsHIr: That would not be binding upon you, or the Town-
ship of Barton, the Township of Barton not being a party.

Mg. RowELL: In effect is it not binding, assuming the court should
hold and further decisions should be to the same effect?
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His LorpsHIP: It could not possibly be binding on the Township of
Barton.

Mr. RoweLL: Because they are not before the Court, but in the
result if the Court reached the conclusion in this suit, one could not expect
the Court to come to a different conclusion

His LomrpsHipr: Why not? A different Judge might come to a
aifferent conclusions. There arc lots of instances of that.

Mg. RoweLL: It is the construction of a contract, and if the con-
struction is given in this Court, and that is dealt with by other Courts
as well, one could not expect the same contract to receive a different
construction.

His LorpsHIP: What would the object in adding the Township of
Barton be? There is no relief claimed against them.

Mg. RoweLL: My learned friend is in effect seeking a declaration
in that form.

Mg. TrLEY: No, I am not.

Mr. RowerLL: He is claiming there are no rights because it has
expired. I submit this amendment should not be granted in the absence
of the Township.

His LorpsHIr: Carrying that along logically, it would mean that
any action in which a by-law of a township was involved, the township
should be a party.

Mr. RowerLL: I do not think it goes that far, my Lord.

His LorpsHIP: 1 am not in a position to give a decision on this on
this short notice. You can file your applications in the meantime, and T
will deal with them at a later stage in the action. I think that is the best
I can do at present. :

Mg. RowerL: There is this further difficulty I should point out.
My learned friend is pleading that we have not complied with a condition
which was to be complied with in the year 1905. I do not know anybody
living or available——

His LorpsHiP: Is there not such a thing as waiver of conditions?

Mr. RoweLL: That is one reason why we want to reply and plead
waiver. There are further pleas in reply, if my learned friend’s amend-
ments are granted, further pleas to those particular amendments.

His LorpsuHir: They are not necessary unless his amendment is
granted ? '

Mg. RoweLL: The further pleas are not necessary unless his amend-
ment is granted.

His LorpsHIP: T suppose if his pleading necessitates amendment
he cannot complain. He has got to take the consequence.

M=r. RoweLL: I will file my further reply to the amendments pro-
posed in ease your Lordship should grant these additional clauses.

His LorpsaIr: Anything additional to what is claimed in your pro-
posed rejoinder?

Mg. RowrLL: Yes, my Lord, these additional pleas.

His Lorpsutr: What is the effect of it, Mr. Rowell %
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MR. RoweLL: The effect is this, my Lord:—
“The rights and obligations of the defendant in respect of the mat-
‘“‘ters alleged in paragraph 1 of the reply are covered by the said
““agreement of the 19th day of November, 1904, between the De-
“fendant and the Township of Barton, and the said by-law number
533, and a substantial part of the area covered by the said agree-
“ment and by-law is still within the said Township of Barton, and
‘“under the exclusive jurisdiction of the said Township of Barton,
“‘and the said Township is directly interested in and would be affect-
10 ““ed by any adjudication by this Court on the matters alleged in said
“paragraph. The Defendant submits that the Township of Barton
‘“is a proper and necessary party to any proceedings involving the
“determination of the matters alleged in said paragraph.
“The Township of Barton is the only person entitled to question the
“observance of the provisions of the said agreement and by-law
«peferred to in paragraph 1 of the amended reply, and the said
“Township has never questioned and 18 not now questioning the
‘‘obhservance of the said provisions.’

His LorpsHIir: That raises a clear-cut question of law, whether it
20 is open to them to question it or not. Hardly a matter of pleadlng, more
of argument,
Mg. RowreLL: I would submit it is a proper thing to raise, a matter
on which the argument will take place.
““The Defendant denies that the provisions of paragraphs 4, 6 and
¢22 of the said by-law were not observed, and denies that the rights
“conferred by the said by-law expired at the end of ten vears or at
“any time, and alleges that the said rights are now in full force and
‘“effect.
“The Defendant further alleges that if the provisions of paragraphs
30 “4 6 and 22 of the said by-law, or any of them, were not observed
¢“(which the Defendant does not admit, but denies), that such non-
“observance was waived and acquiesced in by the Township of Bar-
“ton, and that it is not now open to the Plaintiffs, or to the said
“Township, to claim that said p10v1s10ns were not observed.
““The Defendant further pleads, in answer to paragraph 1 of the
“amended reply, the provisions of See. 353 of The Municipal Act,
“R.S.0. (1927) Ch. 233.”

Mgr. TiLLey: What is that section ?
Mg. RoweLL: (Reads section).

40 We plead that in answer to my learned friend’s claim for damages for
doing acts upon the streets which we say we have done under that by-law,
if my learned friend challenges that as being valid.

His LorpsaIr: Do you wish to add anything?

MR. TiLLEY: Just one point there, my Lord. If your Lordship
thinks that a reply to my amendment is necessary, I have nothing par-
ticular to say about this special reply. It seems to be setting up law
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rﬁther than fact, but there it is, and I am not concerned now with arguing
the law.

On the other branch I do want to make this point, that these plead-
ings were before Chief Justice Rose, including our reply at the time when
my friends applied to be allowed to amend their defence by setting up
matters of estoppel and such like. His Lordship directed that they should
give them with more particularity, and the result was that they gave
them with the particularity disclosed now in the pleading. After that
was done the only amendment we made to our reply was to include in it
a reference to the added paragraphs, by way of controverting what was
therein set up. Instead of saying, ‘The plaintiffs deny that any consent,
permission or authority was given by the Corporation of the City of
Hamilton as alleged in paragraph 8,”” we added ‘‘paragraphs 4(a), 4(b)
and 4(c¢).” That is the only amendment we made, just to bring in the
new allegations of consent. So that the whole matter was before Chief
Justice Rose at the time when he had the pleadings before him. I have
a copyv of his order and his reasons.

His LorpsHIP: I would like to have them filed.

Mg. TiLLEY: There are the order and the reasons both (handing to
his Lordship).

MRr. LYNcCH-STAUNTON: I would like to draw your Lordship’s at-
tention to a statement made by my friend Mr. Tilley in opening his case.
He said that one of the matters in controversy here was our right to lay
and maintain pipes in the streets. I submit that the only issue before
your Lordship is the right to sell gas, that the agreement is confined to
that, the agreement in the Statute.

“The City Corporation shall not during the said period of ten years

“grant any rights, licenses, privileges or franchises to any other com-

“pany, firm or individual to conduct, distribute, supply or sell gas

“within the limits of the said City Corporation.”

His LorpsHIP: Isn’t that wider? Conduct gas—isn’t that maintain

ipes?
PP Mg. STaUNTON: 1 have not arrived at the point I want to yet.

¢ .as from time to time existing during the said period and if dur-

‘“‘ing the said period any company, firm or individual . . . shall

“‘without due license, permission and authority, conduect, distribute

“supply or sell gas within the said limits, or shall commence to dig

“trenches, lay pipes, solicit contracts for the sale of gas, or other-

‘“‘wise prepare to conduct..”

Conduct does not include the laying of pipes, I say in passing, although
it is not my point. Conduct is after the pipes are laid.

His LorpsHIP: The conducting of gas must be done by pipes that
are maintained.

M=r. STAUNTON: Yes, it might be, but I am saying conduet means
the operation of distributing the gas. That is my contention. ‘‘Other-
wise prepare to conduct, distribute, supply or sell gas within the said
limits, then the Company——’" Up to date their right has not arisen,
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because we last year laid down pipes. It only arises if we after the
passing of this Act commence to do something in the way of laying pipes.
If the paragraph ended there, they must show that we have commenced
to lay pipes or done something, and not show that we have done some-
thing before the passing of the Act.
¢¢..shall have the right to take such action in any court of competent
‘‘jurisdiction or otherwise as it may be advised to prevent such con-
““ducting, distribution, supply or sale of gas and/or to determine
“or to have the question determined as to whether or not the com-
“pany, firm or individual . . . has due license, permission and
“authority to so conduct, distribute, supply or sell gas and/or has
‘“‘existing rights and privileges which justify it in so doing and all
““the rights of the City Corporation in the premises are hereby as-
“gigned to the company and the City Corporation agrees that this
“ Agreement shall not be effective until the Legislature of the Prov-
“ince of Ontario shall have enacted a statute conferring upon the
“company the right to take all action contemplated by the provisions
“of this paragraph 2 and in accordance with the intention thereof.”
I say that this Act must be construed literally.
His LorpsHIP: Because it creates a monopoly ¢
Mg. StaAUNTON: No, because it is taking away rights from us which
we enjoyed. It is giving them the right to oust us from a position we have
occupied for 20 years. My friend says we have onlv begun since 1928.
As a matter of fact, we had 25 or 30 miles of pipes laid 20 years ago. In

the first place, it is unheard of legislation. I do not think anywhere has

any legislature undertaken to assign a cause of action

Hi1s LorpsHIP: Which is unassignable at common law? Isn’t that
what the Legislature is doing every day, changing the common law?

Mgr. StauNToN: I think this is the first stride it has made to change
the common law of assignment of a chose in action. This chose in action
is not assignable, and it is against the whole policy of the law that a right
to litigate should be assignable, and if the Legislature does assign it, it
will be scrutinized carefully to see exactly what it has assigned.

That is a matter perhaps for argument, but I particularly want now
to say that we take the stand that they cannot inquire into it, nor can
the Court pronounce upon the right to maintain these pipes or lay them
down in these streets in this action, and that is why we are pressing so
strongly that it must be shown how the city came into this action.

We are not imputing anything wrong to the solicitors, but it will be
argued, ‘‘Oh, well, if we cannot do it, the city can do it,”” but the city
is not asking it.

His LorpsHIP: Why did you not move to strike out the city as a

arty ¢
P M=z. StavxToN: I did, my Lord, and I was met with the reply that
that means an imputation on the solicitor. It is in the judgment of the
Master that it is an imputation on the solicitor.
His LorpsHIP: That should not deter you from going further.
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MR. TiLLEy: They did go.

MR. STAUNTON: I consider it is necessary for us, it is right for us,
whether it is a pleading or not, to show that the city gave no instructions.
If we failed to do that it could be argued in this court and other courts
that the city is entitled to this relief if the company is not.

His LorosHIP: I thought there were authorities to the effect that
when a municipal corporation brings an action there must be a by-law
authorizing it, or resolution of the council, and in the absence of that it
cannot be sald it is an authorized action. 1 think that is the result of the
Town of Barrie case.

MR. StaunTox: That is what we propose to tender evidence to show,
that there is none.

Mg. ToLeEY: I submit that is not proper at the trial.

Hi1s LorpsHIP: Did you show that on the motion?

Mgr. StaunTON: I did show it on the motion. I put in a letter from
the City Solicitor saying that they did not authorize the action, and a
letter from the Mayor to the same effect.

His LorpsHip: Otherwise, anybody could bring an action in the
name of the city. Wouldn’t there be a remedy? Is it necessary for the
city to disown it, or can the defendant say, “You have no right to bring
this action. You have no authority.”

MR. STaAUNTON: We are only puttmg this pleadmg in because I have
seen that sometimes in the other courts they have said, ‘You did not raise
it by the plea.”

His LorpsHir: That must have been a long time ago because plead-
ings now very seldom show the real issue.

Mr. StaunToN: I was barred from it in the Privy Council last
summer because it was not shown in the pleadings. I propose to call the
evidence to show it was not authorized.

His LorpsHIr: The evidence may be received subject to objection.
I am not ruling that now though. ILet us get at the real trial now.

SAMUEL H. KENT, Sworn. Examined by MR. TILLEY :
Q. Mr. Kent, you are the Clerk of the City of Hamilton? A. Yes
sir.

. And have you brought certain orders of the Ontario Railway
and Municipal Board annexing parts of Barton to the City of Hamil-
ton. A. Yes sir.

. You have the originals I suppose? A. 1 have the originals,
and I think copies have been supplied.

His LorpsHIr: I suppose the parties agree that copies can go in?

Mg. TrLLEY: Yes.

His LorpsHIP: Give them in order of date if possible.

Mg. TrLLEY: Yes.

WirNEss: These are the orders of the Railway Board.

Mg. Tmrey: Q. Have you first a proclamation of 1891 fixing cer-
tain boundaries? It is the 2nd of July, 1891.

10

20

30

40



10

20

30

40

27

His LorpsHIP: In those days it was done by private act.

Wirness: It was a proclamation.

MR. TILLEY: ‘‘Whereas, it has been made to appear . . . that two-

“thirds of the members of the municipal council . . . did . . .

‘“‘pass a resolution affirming the desirability of adding to the limits

‘““of the said city certain portions of the adjoining Township of

‘“Barton.”

This fixes it as it stood in 1904. Have you that?

Wirness: I have not the original proclamation.

Mgr. TiLey: This is a certified copy. Possibly my friends will not
object to its being used. This is a proclamation signed by Mr. Gibson,
as Secretary.

His LorpsHIP: It would be an order-in-council.

Mg. TiLLEY: It fixes the limits on Sherman Ave..

EXHIBIT 1. Proclamation of 2nd July, 1891,

Mg. TiLLEY: The next is an order of the Railway Board of Sept. 3,
1908.

Q. Have you that? It orders that the section of Barton herein
above described shall be annexed to the City of Hamilton, and the prop-
erty described is that part of the Township bounded by Wentworth Street
on the west side, on the south by Concession Road, on the east by Lake
View Avenue extended to the brow of the mountain (the extension on
the south to take in the whole of the highway to the south thereof, and
on Lake View Avenue to the east side thereof), and on the north by the
brow of the mountain.

EXHIBIT 2. Order of Ontario Railway and Municipal Board,
Sept. 3, 1908.

Mg. TiLLEY: Then Exhibit 3 is dated the 27th of September, 1909,
another order of the Railway Board. It orders that a described area of
the Township of Barton—I need not go through it; it is a very elaborate
description—it is the part adjacent to Sherman Avenue, and that is
added to the City of Hamilton.

EXHIBIT 3. Order of Ontario Railway and Municipal Board, 27th
Sept., 1909.

His LorpsHIr: Have you such a thing as a map?

Mgr. TiLLEY: I am going to give your Lordship a map. After I get
these in I will show your Lordship what each addition meant.

Q. You have the originals of these? A. Yes sir.

Q. Exhibit 4 is an order of the Board, of the 11th of January, 1910,
adding another area, and the terms are set out. We need not bother
with those for the moment.

EXHIBIT 4. Order of Ont. Railway and Municipal Board, Jan. 11,

1910.

(Reporter’s note: The following documents were then filed by Mr.
Tilley) :

EXHIBIT 5. Order of Ont. Railway and Municipal Board, Jan. 18,
1912.

In the
Supreme Court
of Ontario

Plaintiffs’
Evidence.
No. 5.

Samuel H.
Kent,
Fxamination,
30th May,
1932,

—continued



In the
Supreme Court
of Ontario

Plaintiffs’
Evidence.
No. 5.

Samuel H.
Kent,
Lxamination,
50th May,
1932,

—continued

28

EXHIBIT 6. Order of Ont. Railway and Municipal Board, Nov. 17,
1913.

EXHIBIT 7. Order of Ont. Railway and Municipal Board, Janu-
ary 26, 1914.

8 EXHIBIT 8. Order of Ont. Railway and Municipal Board, March
, 1920.

Mg. Tiey: Q. I don’t know about this one, Mr. Kent. Have
you got one of the 14th of May, 1921. A. Yes.

Q. Would you look; at that and see if that brings in part of Barton?
A. Part of the Township of East Flamboro. That would have nothing
to do with this.

Q. Then would you just put it to one side? The 22nd of Decem-
ber, 1922, is the next order.

EXHIBIT 9. Order of Ontario Railway and Munieipal Board, Dec.
22, 1922.

Q. An order of the 11th day of March, 1924, Exhibit 10. A. I have
that. :
EXHIBIT 10. Order of Ontario Railway and Municipal Board,
Mareh 11, 1924,

EXHIBIT 11. Order of Ont. Railway and Municipal Board, May 6,
1925.

EXHIBIT 12. Order of Ont. Railway and Municipal Board, Sep-
tember 11, 1928,

EXHIBIT 13. Order of Ont. Railway and Municipal Board, Feb-
ruary 28, 1929.

Q. Have you one of the 11th Sept., 1928, a second one of that date?
A. T have an order of the 11th of September, 1928. (Ex. 12).

Q. Have you two or one? A. T just appear to have the one.

His LorpsHIP: There would not likely be two.

MR. Toiey: I think that must be the only one. (Ex. 12).

. Have vou one of the 20th December, 19292 I don’t think that
is Barton. I think it is the Township of Ancaster. A. T have that but
it is for part of the Township of Ancaster.

Q. There is no part of Barton in that, is there? A. No sir.

Q. Well, we will leave it out. There is a question whether we have
missed one, but I will have to get that later.

Now, Mr. Kent, do you produce a by-law, No. 30, of the City of Ham-
ilton, requiring a permit for the opening up of streets? I need not stop
to read it. A. (Produced). -

His LorpsHIP: What year?

Mr. TorEY: Q. It is passed? A. 1910,

His LorpsHIir: Q. You number them every year? A. That was
when we revised the list.

EXHIBIT 14. By-law No. 30 of the City of Hamilton. .

Mg. TILEEY: Q. Then By-law 400 of the 26th of September, 1904 ¢
A. Yessir.

Q. That is Exhibit No. 15. That is the franchise to the predecessor,
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which was then called the Ontario Pipe Line Company Limited. I need
not bother your Lordship with that now because possibly very little will
turn on the precise language of that franchise.

EXHIBIT 15. By-law No. 400 of the City of Hamilton.

Mr. TiLLEY: And that was amended by By-law No. 443 of the 13th
of March, 1905, which will be Exhibit 16.

EXHIBIT 16. By-law No, 443 of the City of Hamilton.

Mgr. TiLLey: By-law No. 2590 is another amendment. That is Ex-
hibit 17. That was passed in 1921, Mr. Kent, the 29th of November; and
attached to that is a contract dated the 15th of December, 1921, between
the United Gas Company and the Corporation of the City of Hamilton,
the name of the company having been changed since By-law 400 was
passed.

EXHIBIT 17. By-law No. 2590 with agreement attached.

Now, Mr. Kent, can you tell me whether that by-law, 2590, was
submitted to the electors and voted on, and carried in accordance with the
Municipal Act? I mean in accordance with the Ontario Statute govern-
ing? By-law 2564 I think provided for the submission of it to the elect-
ors. A. 2564 was a by-law for taking the votes of the electors on a pro-
posed by-law entitled, ‘‘A By-law to Amend By-law No. 400 as Amended
by By-law No, 443 of the City of Hamilton.”

Q. That by-law I have not a copy of. Probaby you will let me
have that.

His Lorpsarir: By-law 2590 (Ex. 17) Clause 8 says, ‘“This by-law

“and the powers and privileges hereby granted shall not take effect

‘or be binding on the said city unless and until this by-law is assented

““to by a majority of the municipal electors . . . ”

Mg. TmLey: Q. This by-law you now produce provides for taking
the vote? A. That was a by-law providing for taking the vote.

Q. Is this the original? A. That is the original.

. Exhibit 18 will be a copy of this by-law that we will put in.

EXHIBIT 18. By-law No. 2564 (provides for taking the vote on
Exhibit 17).

Q. And do your records show that a vote was taken? A. I have
given a certificate of that I think.

Q. I am afraid we have not got that certificate. Would you be
good enough A. T will get that for you.

Then I can put in as Exhibit No. 19 a certificate of the carrying
out of the formalities.

EXHIBIT 19. Certificate of voting.

Mg. TiLey: 1 put in by-law No. 4168 of the 24th of March, 1931,
and the agreement attached.

His LorpsHIr: That is the one that is mentioned in the private act?

MRg. TiLLEY: Yes, my Lord. 4

EXHIBIT 20. By-law No. 4168, with agreement attached.

Mg. TiLLEY: There is a second order of the 11th of September, 1928,
which I now produce. It is another section of Barton, added by a separ-
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ate order. There are two of that date.

EXHIBIT 21. Order of Ontario Railway and Muniecipal Board,-

Sept. 11, 1928.
WITNESS CROSS-EXAMINED by MR. ROWELL:

Q. Mr. Kent, you have been City Clerk of the City of Hamilton for
many vears? A. Yes sir.

Q. For how long have you been City Clerk? A. 22 years.

Q. Since the year 1910, is that correct, Mr. Kent? You have been
City Clerk sinece 1910? A. 1 have been City Clerk since 1903.

Q. That is 29 years. You have been City Clerk during the entire
period covered by the documents that have been filed? A. I think I
have.

His LorpsHIP: There is one of 1891.

Mg. RoweLL: I mean the orders of annexation and the other by-
laws.

Q. Then, Mr. Kent, you have known throughout that period that the
Dominion Natural Gas Company had a franchise in the Township of
Barton under which it laid certain pipes in the City of Hamilton? A. T
wouldn’t say all during that time. I have been aware of it for a con-
siderable time, but I don’t know how long it was.

His LorpsHIP: Q. In your capacity as a citizen. As clerk of the
municipality have you any official notice of it? A. Not until such time
as that district was annexed to the city, I hadn’t.

Mg. RowELL: Q. At the time the first annexation was made to the
City in 1908, did you have any knowledge of it at that time?

Mg. TiLeY: Does the knowledge of Mr. Kent really affect the mat-
ter, unless it is done by some official act?

His Lorpsuip: It might come_to him in an official way. I do not
know yvet. That will have to be found out. How did it come to your
knowledge ?

WirNess: Just in a general way, vour Lordship. We hadn’t any
dealings that I know of with the Dominion Gas Company at that par-
ticular time. )

Mr. RoweLL: Q. What is the earliest date on which you have
official record of dealings with the Dominion Natural Gas Company?
A. T really couldn’t say, Mr. Rowell. I really couldn’t say just how
long it is, or when the date was.

. Do you remember an agreement made in 1920 between the City,
the Dominion Natural Gas Company, and the United Gas and Fuel
Company ?

Mr. TiLLey: If my friénd wants to produce the agreement——

Mr. RowerL: Mr. Kent has furnished us with a certified copy.

Mr. TiLey: I am quite agreeable you should get along as easily as
I did.

His LorpsHIP: There is some agreement of which you are said to
have furnished a copy.
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Mr. RowELL: You furnished a copy to us, dated the 29th of

.September, 1920. A. If I furnished a copy that ought to settle it. I

can’t remember that far back. .

. And By-law No. 2416 of the City of Hamilton dated the 29th of
September, 1920, authorizing the execution of the agreement? A. Yes.
. There is a certificate of Mr. Kent attached (producing docu-
ments). The by-law authorizes the execution of the agreement. The
agreement is between the United Gas and Fuel Company, Limited, of the
first part; The Dominion Natural (3as Company Limited, of the second
part: and the Corporation of the City of Hamilton of the third part.
(Reads agreement.) Have vou a copy of the agreement between the
Dominion Company and the Ontario Pipe Line Company, dated the 25th
day of September, 1905, referred to in this agreement, to which the City
is a party? A. No, I don’t think T have.

His LorpsHIr: He would not likely.

Mg. RoweLL: Q. And that agreement (Ex. 22) was duly executed
by the companies and by the City pursuant to the by-law? A. Yes.

EXHIBIT 22. By-law 2416 with copy of agreement of Sept. 29,
1920, attached.

Q. Then you have produced to us, Mr. Kent, a certified copy of
another by-law, No. 2466, dated the 5th day of April, 1921, and an agree-
ment attached dated the 5th day of April, 1921, between the United Gas
and Fuel Company, Limited, formerly The Ontario Pipe Line Company,
Limited ; the Dominion Natural Gas Company, Limited, and the Corpor-
ation of the City of Hamilton. You recall this agreement and by-law?
A. Yes.

EXHIBIT 23. By-law 2466, with copy of agreement of April 5,
1921, attached.

MRr. RoweLL: This agreement, my Lord, contains the same recitals
in substance as the last agreement, and its provisions I think are almost
identical. It extends the period of operation bevond the period men-
tioned in the first agreement. It contains other obligations as to produe-
tion, and delivery and so on, such as I have already read to your Lordship
in the other agreement.

Q. These by-laws were all duly passed, Mr. Kent? A. Yes sir.

Q. And this agreement duly executed?

MRr. TiLLEY: You do not mean ‘“‘duly’ in the sense that they were
read more than the first, second and third time. There is no suggestion
of the consent of the electors to this by-law.

MR. RowELL: In our view it was not necessary that the electors
should, these particular by-laws.

Q. I mean passed by the council in the regular course? A. Yes.

. You have produced to us another by-law, No. 2503, dated the 10th
of May, 1921, with an agreement attached bearing the same date, between
the same parties, and in substantially the same form, extending the period

under which these higher rates might be charged by the two companies.
A. Yes sir.
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EXHIBIT 24.. By-law No. 2503, with agreement attached dated
May 10, 1921.

Q. This by-law was duly passed? A. Yes.

Q. And the agreement duly executed? A. Yes.

. Then you produce another by-law, No. 2522, dated the 28th of
June, 1921, accompanied by an agreement dated the 98th of June, 1921,
between the same parties for the same purpose as the last two agreements,
and further extending the period in which this higher price may be
charged.

EXHIBIT 25. By-law No. 2522, with agreement attached dated
28th June, 1921.

Q. This by-law was duly passed? A. Yes.

Q. And the agreement duly executed? A. Yes.

. I think the recitals are just the same as in the other agreements.
Then a further by-law, No. 2540, dated the 25th of August, 1921, accom-
panied by an agreement bearing the same date between the same parties?
A. Yes sir.

EXHIBIT 26. By-law No. 2540, with agreement attached, dated
Aug. 25, 1921.

Q. This by-law was duly passed? A. It was.

. And the agreement duly executed? A. Yes.

Q. This differs from the others in that it does not contain the full
terms, but expressly continues the period under which the preceding
agreements should operate. Then you produce another by-law, a certified
copy of No. 2567, dated the 25th of Oectober, 1921, and an agreement of
the same date deahng with the same sub;]ect-matter

EXHIBIT 27. By-law No. 2567, with agreement attached, dated
October 25, 1921.

Q. This by-law was duly passed? A. Yes.

Q. And the agreement duly executed? A. Yes.

This agreement, like the last one, my Lord, does not contain the
full recital, but extends the period like the last agreement, continues them
in forece. I have here a certified copy of a resolution which you have
furnished to us, Mr. Kent, of the municipal council of the City of Ham-
ilton at a meeting held on October 12, 1920, from council minutes, page
948, of the vear 1920. (Reads resolution. ) ‘A, Yes.

Q. Is that within the annexed district? (the residence of George
Ritchie on the east side of Blake Street, south of Maple Avenue).
A. Yes, it is.

Q. That is within the annexed territory? A. Yes.

Q. And the municipal council was requesting them to put in that
service. Was the service put in? A. I couldn’t say.

EXHIBIT 28. Copy of resolution of Hamilton council, Oct. 12,
1920.

. Mr. Macallum who was City Engineer of Hamilton some 20
years ago, 18 to 20, is now dead? A. I don’t think he is dead.

Q. I thought he was. A. He is in Ottawa I think.
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Q. Were you familiar with his signature? ,

Mg. TiLLeY: 1 do not think that is material to prove his signature.

Mg. RoweLL: Q. Are you familiar with Mr. Macallum’s signature %
A. T would know Mr. Macallum’s signature I think.

Q. Would you look and see if his signature is on any of those let-
ters? (handing letters to witness). A. Yes, I would say they are Mr.
Macallum’s signatures.

His LorpsHIP: Any question about these? The City Engineer is
not like the City Clerk.

MR. TiLLEY: Were you thinking of putting them in, Mr. Rowell ¢

Mr. RoweLL: Yes.

Mg. TiLLey: Would you mind letting me see the type of thing it is?

WitNEss: I think there is one there I would not like to verify.
With that one exception I think they are all Mr. Macallum’s signatures.

MRr. TiLLEY: One of them is supposed to have been signed by a man
named Brennan, not supposed to be signed by him at all.

His LorpsHIP: Q. Is that the one you excepted? A. There was
one there I was not sure.

MR. RoweLL: These are letters from the City Engineer of the City
of Hamilton, sent to the company, advising them the city proposed to lay
permanent pavements, and asking them to take up their conduits on the
streets so as to permit the pavements to be laid. It is official recognition
T submit, and evidence of the fact that they knew we were there.

His LorpsHIP: I suppose Mr. Macallum could if necessary be called
to verify that he gave the notices, or it could be shown that the company
received these. Is there any doubt about their authenticity ¢

Mgr. TiLLey: 1 am not doubting the authenticity but I think the
circumstances under which they were sent ought to be shown. I under-
stand they were circular letters sent to all companies, whether they have
work there or have not.

MR. RoweLL: Having pipes in the area.

Mr. TiLLEY: Or not having them there. You will find on some of
those lists you have not got them there at all.

His LorpsHIP: They were notices sent by the City Engineer I sup-
pose in the course of his duty.

Mgr. RoweLL: I ask to put these in, my Lord.

His LorpsHIip: File them subject to the question of whether they
are admissible.

" Mg. Tiuey: Your Lordship sees my friend is trying to draw infer-
ences from them. If he is going to draw an inference of knowledge we
ought to have something more than the mere production of documents and
the signature verified, when the man himself is available who wrote them.

His LorpsHIP: I don’t know any rule by which I can admit them.
It is not an official who is dead.

Mg. RoweLL: I submit if they are communications from an official
of the City of Hamilton to these parties, and this witness can identify
the signature——
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His LorpsHIP: He can identify the signature, and I suppose some-
body else could show that they came to the company.

Mg. RowerL: Your Lordship will see we can put these in as letters
received from the city.

His LorpsHIP: They do not purport to come from the city.

Mg. RoweLL: They are headed, ‘‘City Engineer’s Office, Hamilton,
Ontario.”

Mg. TiLLEY: They are not addressed to anybody.

Hirs LorpsHIP: I suppose the envelope would contain the address.

Mr. TiLLey: He hasn’t the envelope. There is nothing to identify
these with the Dominion Company at all.

His LorpsHIr: Mark them tentatively as Exhibit 29. They will
have to be supplemented before they are received.

MRr. RoweLL: The date of the first letter is May 5, 1914, with a list
enclosed. The second is the same date. The third is May, 29, 1914. The
fourth is June 11, 1914.

His LorpsaIP: They will all go in as one exhibit. Mark them ten-
tatively as Exhibit 29.

EXHIBIT 29. Number of letters re street alterations from City
Engineer’s office.

MRg. RoweLL: There are two letters of June 11, 1914, and two of
June 25, 1914. I am not sure that those are not duplicates. The next is
July 10, 1914.

MRr. TILLEY: Was there a list with each?

MR. RowELL: There was either a list attached, or the streets are
mentioned on the face of the letter.

Mg. RoweLL: Q. Do you recognize Mr. Macallum’s signatures to
those two letters? (handing two letters). A. No, I would say to this one
though. 1 do not recognize that one. That looks like Mr. Macallum’s

signature.
Q. That is Nov. 30, 1914, to the Dominion Natural Gas Company.
‘Permission is granted to open the street . . . .. provided the roadway

is left in as good shape as it was before the work was commenced.” Is
Prospect and Maple Avenue within the annexed territory? A. Yes.
EXHIBIT 30. Letter, Nov. 30, 1914, City Engineer to defendants.

). Do you recognize this as Mr. Macallum’s signature, a letter of
May 21, 19152 A. Yes, I would say that is his signature.

. ‘“‘Permission is granted . . . .. 33 Albert Street and at the cor-
ner of Central & Lorne Avenues . . . .. natural gas.”” That is in the
annexed area? A. Yes sir.

EXHIBIT 31. Letter, May 21, 1915, City Engineer to defendants.

Q. For how long was Mr. Macallum City Engineer? A. I think
Mr. Macallum was with us about eight or ten vears.

Q. When did he leave the city service? A. T couldn’t say when it
was he left.

Q. Approximately? A. Oh, it would be ten or 12 years ago I
guess.

10

20

30

40



10

20

30

40

39

Mr. TiILLEY: I suppose this is subject to the same understanding.

Mr. RoweLL: That is a direct permit.

MRr. TiLLEY: It is not proven anyone got it. That is his signature.
That is all we know.

His LorpsHIP: I suppose it will have to be proved by them that they
received it.

Mr. RoweLL: Q. Do you recognize Mr. Macallum’s signature to
these letters? (handing other letters). A. Yes, T would say that is in
that one. Yes, I would say they were all three Mr. Macallum’s.

Q. These are letters of the nature of the ones your Lordship admit-
ted for identification, Exhibit 29, and these relate to 1915.

His LorpsHIP: Not addressed to anybody particularly.

Mr. RoweLL: No. They will be marked for identification in the
same way, my Lord ¢

His LorpsHIP: Yes.

Mr. RoweLL: They are dated March 31, 1915, June 2, 1915, and
June 23, 1915, and the streets are scheduled on the face of the letters.

EXHIBIT 32. Three letters in 1915 re street alterations from City
Engineer’s office.

Mr. RowerLL: Q. Do you remember the engineer who succeeded
Mr. Macallum? A. Yes, Mr. Edwin Gray.

Do you recognize his signatures to those documents? A. Yes,
I would say that is Mr. Gray’s signature.

Q. Mr. Gray is now dead. 1 made a mistake in the other. I was
thinking of Mr. Gray.

These are permits, my Lord. The first is dated Oect. 19, 1917, signed
by Edwin R. Gray, City Engineer, addressed to The Dominion Natural
Gas Company Limited. ‘I beg to advise that . . . . . Nos. 73, 75, & T7
Lorne Ave.”

His LorpsHiP: Q. Wouldn’t all those come before the board of
works, or would the engineer on his own A. The Engineer would
have charge of details of that nature.

Q. Would there be a formal application made to him for an open-
ing? A. Yes. We have printed forms of application.

MR. TiLLey: Your Lordship will see—I do not know whether at this
date, but later dates show it was under this by-law 30. That is why I
put in the by-law.

MRr. RoweLL: The second one is September 5, 1917, to the Dominion
Natural Gas Co., Limited. ‘‘I beg to enclose herewith permit to make
cut . . ... 78 Chedoke Avenue . .. .. necessary repairs to your pipe
line.”’

EXHIBIT 33. Two letters City Engineer to defendants Oet. 19,
1917 ; and Sept. 5, 1917.

Is Chedoke Avenue in the annexed territorv? A. No, that is
in the west end. That one would not apply to this.

Q. Then we will take that out. Is that in the Township of Barton?
A. Tt was formerly part of the Township of Barton.
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Q. Annexed to the City? A. At a different time from the east end
annexation.

Q. But part of the Township of Barton which was annexed to the
citv? A. Yessir.

Q. Do you know the date on which that was annexed? A. I could
look it up.

His LorpsHIP: Q. These orders of the Railway Board that have
been filed, are they all orders that were made with reference to Barton
lands annexed to the City? A. Some of them are for Saltfleet.

Q. Are there any more referring to Barton than those that are put
in? A. Yes sir, there were others.

Mgz. TiLLeY: I do not think so. I think this is one of the two .of
the 11th of September, 1928, as I am informed, and this letter is 1917.

Mg. RoweLL: Q. Perhaps then we need not delay further. Both
of these permits would cover openings in streets within the annexed area,
one in the east end, and one in the west end, both from the Township of
Barton? A. Yes.

. Would you tell his Lordship what was the east city boundary at
the time of the first annexation of territory in the Township of Barton in
respect of the orders which have been put in?

His LorpsHIP: Do you mean before the order-in-council ¢ .
Mg. RoweLL: Before the order-in-council making the annexation.

His LorpsHIP: Look at Exhibit 1. Perhaps that will tell him.

MR. TitLEY: The east side of Sherman Avenue. That will be shown
later on.

MRr. RoweLL: My learned friend says he is going to make it clear
what the boundary was, so I need not trouble with Mr. Kent.

His LorpsHIP: I should have thought the order-in-council would
describe that as the eastern boundary.

MR. RowELL: Assuming there was no further extension in the mean-
time, my Lord, it would.

Q. Then, Mr. Kent, I want to ask you in connection with this action
if any authority was given by the city for the bringing of this action,
except whatever authority may be conferred by the Statute of 1931%
A. T have no personal knowledge of any.

His LorpsHIP: Q. Are there any records? A. 1 really could not
say without looking it up, your Lordship.

Mg. RoweLL: Q. Will you look it up and see, Mr. Kent, please—
any authority other than what is given by the Statute of 19319

His LorpsHIP: There would be no reference to that.

M. Tmeey: Is your Lordship admitting evidence of that? I do
submit it is not proper in this action.

His LorpsHIr: I will admit it subject to objection.

WiTNEss: Any authority by the city?

Mgz. RoweLL: In any form authorizing this action.

Wirness: I will look it up.
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His LorpsHIP: You will not have to go hack: very far. The action
started in December, 1931.

Mr. ROWELL: SubJect to Mr. Kent s looking up that point, I think
there is just this other matter.

Q. This by-law referred to in the Statute, Exhibit 20—you recall
that this agreement of the 24th day of March, 1931 provides for granting
certain rlghts to the United Gas and Fuel Companv and then there is
this provision in paragraph 1,

““Except as to and to the ‘extent of any existing rights and privileges

“that may now be held by the Dominion Natural Gas Company

“Limited under By-law Number 533 of the Township of Barton and

‘‘the Agreement entered into pursuant to the said by-law . . .”’
Have vou a copy of By-law 533 of the Township of Barton and the agree-
ment referred to? A. No, I have not.

. Who would have the custody of that? A. The Township Clerk
would have that.

Q. But in the city.

His LorpsHip: It oceurred to me the city solicitor would likely have
it. He likely revised the agreement for the c1tV

Mg. RowerL: Q. You have not got it? = A. No sir.

WITNESS RE-EXAMINED by MR. TILLEY :

Do you know anything about the sending out of these notices
such as Exhibit 32, the Engineer’s notices? It looks very much like a
circular letter or form in which dates and names of strects are filled in.
It seems to be a circular form, with the dates filled in afterwards, and
then a list of streets below. Do you know anything about them at all?
A. No, that is just a departmental matter.

Q. For instance, some of these streets—take Wellington Street,
King to Cannon; is that in the Barton area? A. No sir.

Q. You have not checked them over at all to see what are in the
Barton area, or what are not? A. No, this is the first time I have seen
them. There is one here, Gage Avenue from Barton to Beach Road; and
King Trom Sherman to Delta those were all in the large annexation.

That is the 1909¢ A. That is the one from Sherman Avenue
easterly. And Main and Cumberland. There is three on that; some
inside and some out.

Q. You say you find three inside in the letter of March 31, 1915
A. Yes.

WILLIAM TYRRELL, Sworn. Examined by MR. TILLEY:

Mr. Tyrrell, you I believe are an engineer? A. Yes.
And practising in Hamilton? A. Yes.

For how long? A. KEver since the war; 1920 we will say.
Do vou know the Barton area pretty well? A. Yes.

How do you come to? A. I was brought up down there.

LOOOP
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Q. You prepared certain plans. Possibly you have had some help
as to the information you put on them. T shall ‘call those who gave you
the help afterwards to verify it. 1 would like if we could to get a picture
of this locality and the area involved. What plans have you prepared?
A. T have a number of different ones.

Q. Start with one that will give the Township of Barton, and show-
ing the gas lines in 1904, and then as to any information you have received
in order to locate them—just mention who was the one to give the infor-
mation so we can call him to verify the accuracy later. A. (A plan is
placed upon an easel.)

Q. Will you just give the directions? A. That is a plan of the
Township of Barton, leavmg the City of Hamilton previous to October
26, 1904, blank. The older portion of Hamilton is blank. The annexed
areas are here. This is shown better on a later plan.

His LorpsHIP: Q. Annexed to the northeast corner? A. Yes.
There are some districts—Chedoke Avenue is over in the annexed area
to this direction.

. Mark the plan Exhibit 34.

EXHIBIT 34. Plan showing gas lines in Township in 1904.

Wirness: On it I have shown the lines of the Dominion Natural
Gas Company as laid out in the franchise,

Mr. Triey: Q. That is to say, in the franchise from Bar ton Town-
ship—putting to one side whether it is a franchise or not for the moment
—these streets are actually referred to in the document; is that it?
A. These streets are referred to in the document.

. Will you show what that means? Those that are coloured red?
A. These that are coloured solid red show the streets that the Barton
by-law required them to lay mains on.

Q. Is there part of it dotted red? A. This dotted red is also men-
tioned in the by-law.

Q. Where are the dotted reds? A. It is here between the seventh

~ and eighth concession in the Township of Barton.

Q. Running east and west? A. Yes.

Q. It is dotted to indicate what? A. To indicate that we could
not find any pipe line there.

Q. Did you go to see? A. Yes, I went there with some men. We
dug up and endeavoured to find a line and couldn’t.

MR. LYNCH-STAUNTON: Q. When was this? TLately? A. Yes,
early in the spring or late in the fall.

MR. TmLEY: There will be other evidence on it.

Q. Is there any other part that is dotted? A. No, that is the only
area that I show dotted.

Q. That is substantially all that that plan shows, is it, the lines that
were mentioned in detail in 533% A. Yes.

Q. Of Barton. What is the next plan you have then? Did you
make any test other than at that spot where the dotted line is to ascertain
whether there were any lines in point of fact? A. Yes, there was one
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place where the rock was right at the surface of the ground. I examined
everywhere except in the centre of the bare rock. We examined and
could not find it had been broken at all.

Apart from the dotted line, did you make any other investiga-
tion? A. In other areas?

Q. Yes. A. No, I did not.

Q. What is your next plan? A. (Plan produced.)

Q. A plan of the first annexation; have you got that? A. (Plan
produced.)

Q. Describe that map. A. That is a plan of part of Barton Town-
ship from Sherman Avenue east.

Where is Sherman Avenue? A. Sherman Avenue is the west-
erly limit of this plan.

Q. And that is the east boundary of Hamilton? A. This is show-
ing it—showing the streets in existence east of Sherman Avenue. Sher-
man Avenue was the easterly limit of the big annexation.

Q. Sherman Avenue was the easterly limit? A. Was the westerly
limit.

Sherman Avenue would be the easterly limit of the City of
Hamilton at the time that was annexed? A. Yes.

Q. Was Sherman Avenue in Hamilton, or was it in the township?
A. Sherman Avenue was in the City of Hamilton.

Q. The east side of Sherman Avenue was the westerly boundary of
the township? A. Yes.

Q. What does the plan show? A. This shows the streets in exist-
ence previous to Sept, 27, 1909.

Q. That is the date of annexation? A. That is the date the big
area was annexed.

Q. How did you get at what were the highways at that time? What
is your foundation? A. I made very extensive search in the registry
office, copy of the registered plans, copied the outlines of all the regis-
tered plans.

. And all the subdivisions? A. And all the subdivisions with

their dates, and divided them.
You examined the plans in the registry office. Did you examine
the city by-laws? A. T also examined the city by-laws at the city hall.

Q. For the opening of streets? A. There were small areas opened
and joined up, and I followed them through as well.

His LorpsHIP: They are all shown on the plan?

Mg. TILLEY: As highways.

His LorpsHIP: At the present time?

MR. ToreY: At the date of 1909 when it was annexed.

His LorpsHIP: Anything subsequent to 1909, any of the by-laws?
Are they shown on there, any of the highways established ?

Mr. TiLLEY: Not on that.

His LorpsHIP: Or is that just as they were in 19099

Wirness: Yes, as they were in 1909.
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Mg. TrLey: Your Lordship sees I am trying to show what were the
highways of Barton in the annexed area at the date of annexation.

Mg. RoweLL: I do not want to interrupt my learned friend, because
I appreciate the importance of getting the plans in, but I wish to make
the objection, my Lord, that this does not prove in itself what were the
highways at that time.

Mg. Tey: Q. You are a surveyor, and you have taken the plans in
the registry office, you have taken the official documents of the township
in the sense of by-laws to open streets, and to connect them, and from
those you have determined to your satisfaction, at any rate, that these
were the existing highways at the date of annexation? A. Yes, it is
really just a compiling of the plans in the registry office together with
the original road allowances.

Q. The highways in that locality have been largely increased since?
A. Yes, this is not an up-to-date plan.

Q. That shows it as of that date. And what are the lines on it,
the red lines? A. Those are lines that are known to be in existence at
that time.

His LorpsHIP: Q. Pipe-lines? A. Pipe lines of the Dominion
Natural Gas Company. '

Mg. TiLey: Q. In the annexed area? A. In this area in blue.

Q. From what source did you get the information from which you
put the names on? A. Mr. Byrnes and Mr. King. I happened to know
of my own accord most of them myself, because I was born or brought up
down there, and I remember most of them being put in. T lived down
there myself since 1900; in fact, we were one of the earliest families to
be supplied. .

Q. On what street did you live? A. On Fairholt Road.

Q. Are you able to say that is accurate? A. Just going back from
my memory as a kid, running the neighborhood, I couldn’t say exactly. I
believe it is accurate. I remember the line down the mountain. I re-
member the line from Bartonville to Sherman Avenue, and T remember
our own, two streets east of Sherman Avenue.

EXHIBIT 35. Plan of part of Barton Township from Sherman
Ave. east, showing conditions as of Sept. 27, 1909.

MR. Toiiey: Q. What is your next plan?

Mg. RoweLL: So as not to be making a number of objections, may
my objection be noted to anything in respect of these plans to which the
witness deposes—that we object to anything that is merely hear-say; and
then it will only become evidence I submit if my learned friend calls the
witnesses to establish the facts?

His LorosHip: I suppose all the plans could be brought here from
the registry office, and the witness could speak as to them—examine them
and give the evidence. He has done that.

Mgz. Tiiey: I have the Deputy Registrar here with the plans.

His LorpsHIP: Is there any doubt about that, because strictly his
evidence about the production of plans would hardly be the best evidence
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that could be given? The Registrar is here with the plans if you have
any doubt about them, Mr, Rowell.

. MR. RoweLL: When we have time to look them over, it may be there
will be no question. I just want to protect myself on it.

WirNEss: The Registrar checked my list. We checked our list to-
gether. There are some 140 or so plans represented there.

Mg. Tirey: Q. Exhibit 36 is what? A. This is a map got out
by the City Engineer’s Department, which I have utilized. 1 show all
the annexed areas tinted and all the dates that each one was annexed.

- His LorpsHrp: That is a very convenient way to collect all the
information.

Mgr. Torey: Q. Each colour indicates a particular annexation?
A. Each is a separate annexation.

His LorpsHIP: Q. And the date is-given? A. The date is given.

MRr. TILey: Q. Would you give them in the order of date, so his
Lordship may see the area brought in each time.

His LorpsHIP: The first one was said to be in 1891.

Wirness:” That is not marked here. That is Sherman Avenue.
The east limit of that was the east limit of Sherman Avenue. I have not
shown that. Do you want them in the direct order?

'~ Mg. Tmwiey: If youcan. A. The first one is 1908, Sept. 3rd, 1908,
a little area on the mountain (indicating). This one was spoken of as
the large area, Sept. 27, 1909.

). When you give that date, you are giving the date of the order of
the Railway Board? A. Yes.
. It is sometimes effective on a different date. The next, 11th of
January, 1910? A. Yes. That included Chedoke Avenue.
18th of January, 19122 A. That is an area north of the Jockey
Club, down running to the bay, west of Kenilworth Avenue.

Q And the 17th of November, 19132 A. That is the Mountain
Hospital property.

Q. And the 26th of January, 1914. A. That is an area on the
westerly boundary of the Township of Barton, running from King Street
or the old Stone Road.

Q. Is that the boundary line of Barton? A. This is the boundary
line of Barton Township.

Q. And the next one, March, 1920? A. An area east of Kenil-
worth Avenue from Main Street down.

Q. December, 19229 A. A little school site on the mountain, on
Concession Street, south side of Concession Street.

. Mareh, 19247 A. March, 1924, it is an area east of Ottawa
Street and south of Main Street.
. And May, 1925% A. That is the Chedoke Golf Club property.

Q. Sept., 19282 A. That is an addition to the golf club.

Q. And there is another on the same date? A. Sept. 11, 1928, that
is an area—(indicates). ’

Q. February, 19297 A. It is an area on the mountain, an irreg-
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ular line, generally speaking running from Wellington Street to James
Street.

EXHIBIT 36—Plan of City of Hamilton showing annexations in
colours and dates of same.

Q. Have you another map of Hamilton, showing the streets that
have come into existence since 1909, and a copy for Mr. Rowell?
A. (Producing plan.) That is a repetition of the last one, with the
addition of streets that came into existence through the registered plans
and by-laws, came into existence after the particular date it was annexed.

Q. You have taken each particular block that was annexed, and on
it you have shown the streets that were brought into existence after an-
nexation. A. Yes.

Q. While it was in the City of Hamilton? A. Yes.

Q. And that is from the official records as you have described?
A. Yes.

His LorpsHIP: Q. In addition to that, are the streets that were 'in
existence before the tract was annexed shown on this too? A. Yes. I
coloured the ones—I have shaded the ones in, that came into existence
after the area existed.

MR. Tmiey: Q. And the colour is what? A. They are coloured
blue.

Q. Does that plan show anything about pipe lines or service pipes,
anything like that? A. No.

Q. Just the highways opened up since annexation? A. Yes.

EXHIBIT 37—Plan, similar to Exhibit 36, but with streets opened
up since annexation shown.

Q. Did you prepare any plan with the assistance of Mr. King,
showing pipe lines? A. Yes.

Q. Just identify that and deseribe it. That will be Exhibit 38.
A. There are several different gas systems shown on it. :

Q. Let us have everything you have got so we can get rid of the
identification work. What is 382 A. That is a map of the City of
Hamilton showing the newer annexed area. The older area I have left
blank.

Q. That is the area before 19042 A. Before 1904.

. What have you shown on the annexed area? «A. That shows
the United Gas and Fuel Company’s lines east of Sherman Avenue as of
May 8, 1928,

Q. And how did you get the information on which you did the eol-
ouring? A. That was Mr. King.

The colouring is what? A. It shows the lines. The colouring
in red shows the lines,

Q. And you have to rely on his statement as to whether you got
them right or not? A. There are three different systems shown on this
one plan.
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Q. What do you mean by that? A. They have shown different
pipe line systems on my one plan. They are using the same plan in
different ways.

His LorpsHIP: Q. You mean it shows three different companies’
pipe lines? A. No, but they have utilized my plan in different ways.

Mr. TILLEY: Q. The red on this plan shows what system of pipes?
A. TUnited Gas and Fuel Company’s lines in existence east of Sherman
Avenue.

His LorpsHIP: Q. As stated to you by Mr. King? A. Yes.

EXHIBIT 38. Plan of City of Hamilton showing newer annexed
areas, with plaintiff’s gas lines east of Sherman Ave.

Mr. TiILLEY: Q. You have another similar plan differently marked.
Let us see it. A. (Produces plan.)

Q. What does Exhibit 39 show? A. The same basic map, showing
the permits granted by the City of Hamilton for the Dominion Natural
Gas Company from 1914 to Oct. 14, 1931.

Q. In what colour? A. In red.

Q. That7is, the red shows between 1914 and—— A. Oct. 14, 1931

Q. Is that right? I think that is wrong. The green I understand
is permits from 1928 to 19317 A. Yes.

. And the red indicates before 1928% A. Yes, prior to it.

EXHIBIT 39. Map of City of Hamilton, showing location of city

ermits.
P Q. What is the next one, Exhibit 402 A. This one, No. 40, is the
same plan, showing the Dominion Natural Gas Company’s original dis-

“tribution lines in Barton Township, and lines laid in the city without

permit. The Barton Township lines are shown in blue, and the lines in
the city shown in red.

His LorpsHIp: Q. Will you kindly repeat that? A. It is a plan
showing portions of the Township of Barton annexed to the City of
Hamilton since October 26, 1904. It shows the Dominion Natural Gas
Company’s original distribution lines in Barton Township, and thé lines
laid in the city without permit. The Barton lines are shown in blue and
the city are in red.

Mr. RoweLL: How can this witness give evidence—-

His LorpsHIP: Q. The blue shows the lines as they were at the
time of annexation, while it was in Barton Township? A. Divided be-
fore and after.

Q. Now in the city? A. Yes.

MR. TiLLEY: Q. And the red shows lines laid without permit. That
is the legend on it? A. Yes.

Q. Mr. King will have to—— A. Yes. ,

. Does that complete all the plans you have made? A. Yes.
. EXHIBIT 40. Plan of parts of Barton annexed to Hamilton since
Oct. 26, 1904, showing defendant’s original distribution lines, etc.
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In the WITNESS CROSS-EXAMINED by MR. ROWELL:

Supreme Court
of Ontario Q. I understood you to say, Mr. Tyrrell, that the lines marked on

Praintiffs  this plan, Exhibit 34, are lines which you took from the by-law, No. 533
EYidence.  of the Township of Barton? A. Yes.

Villiam Q. Have you a copy of the by-law, from which you—— A. Yes, I
Srell, have a copy.

Examination. MRr. Tmey: You may put it in, Mr. Rowell. I am not going to
o Mav.  object.

Mr. RoweLL: I want to ask about certain lines.

MRr. TiLLEY: I am not raising any objection to your putting in a 10
copy.

Mr. RowerL: I will put in, my Lord, a photographic copy showing
the original signatures and so on of By-law No. 533 of the Township of
Barton, with the agreement of the 19th of November, 1904, attached.

EXHIBIT 41. Photographic copy of By-law No. 533 of the Town-
ship of Barton with copy of agreement of 19th November, 1904, attached.

Mr. RowerLL: Q. Then, Mr. Tyrrell, the line marked in dotted red
between Concessions 7 and 8; where do you find that in the by-law?

Mg, TiLLEY: Clause 22, Mr. Rowell.

WiTnesS: I am not familiar with the paragraphs without looking 20
it up.

pMR. TmLEY: “‘A line from the intersection of the allowance for road

‘“‘between lots six and seven with the allowance for road between lots

“in the seventh and eighth concessions in the said Township of Bar-

““ton. Thence westerly along said last mentioned road to its inter-

‘“‘section with the Barton and Glanford road and from thence north-

“erly along said last mentioned road to the southerly limits of the

“City of Hamilton.” v
- His LorpsHIP: I understood the witness to say the dotted line, he
found no pipe there. 30

Mg. RoweLL: Yes, my Lord, and I was wishing to know where he
found in the by-law that particular section, and I understand now it is
Section 22 of the By-law.

His LorosHip: Is it suggested the company was authorized to lay
it but did not lay it?

Mg. RoweLL: Authorized to lay and did not lay.

Mg. TrLEY: Was required to lay.

Mr. RoweLL: Perhaps I had better read it to your Lordship now.
Perhaps the witness will indicate as I read it.

(Reporter’s Note: Counsel then read to the Court By-law 533, part 40
of Exhibit 41, the witness indicating on the plan the various areas re-
ferred to, using the words ‘‘Here,” ‘‘there,”” ‘‘that is here,” and so on.)

M=z. RowerLL: Then attached to the by-law is the agreement made
between the parties, referred to in paragraph 21 of the by-law. (Reads
agreement.) ) o

Q. Without going into details with the other plans, Mr. Tyrrell, I
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understand that the plan on which you laid out the streets as they existed
prior to 1904 is based on the investigation you made in the registry office ?
A. Yes, and the by-laws as well in the city hall.

Q. The by-laws in the city hall, how would they apply to the Town-
ship of Barton before the annexation? A. Oh, well, that is true, no. In
connection with the first one it did not apply.

Q. In connection with the first one it is investigation you made of
plans registered in the registry office applicable to the Township of
Barton? A. Yes.

Q. You are not in a position to say whether there may have heen
other plans in existence of roads laid out, or lots sold, which were not
registered at that time? A. No, except the general knowledge, living
there at that time. It would not be anything very large.

Q. Can you as a matter of recollection A. T say there would
not be any road of any length. There might be some small unimportant
thing that T might not remember. I would remember anything of any
importance. I went to school down there, lived my early life down in
that part. ' ‘

Q. Are you professing now to speak from memory on anything of
that sort? A. Just generally.

Q. How old a man are you? A. I am almost 40. I will be forty
this year.

Q. So in 1904 you were 12 years of age? A. Yes, just running
around the neighborhood.

. May there have been a number of plans registered applicable to
that portion of the Township of Barton on which the roads had not al-
ready been laid out on the ground? A. Pardon.

Q. May there have been plans not registered, relating to the Town-
ship of Barton, in which the roads were not actually laid out on the
ground at that date, 19042 A. I don’t bhelieve so. Our firm was the
only firm in the town in those days, my father’s firm of engineers and
surveyors, and we have all the old records of plans and work done in this
area. The result is we are pretty well posted on everything in the area.
It is only in recent years there has been any other firm. The result is T
am in a position to be pretty well posted on streets, not only in that but
other areas.

Q. Let us confine ourselves to this. With reference to this partic-
ular section you do not profess as a matter of recollection or of knowledge
of what was going on when you were 12 years of age, to speak of the
roads then in existence? A. No. As I say, I went into it thoroughly
in the registry office, and I think I have arrived at a true state of affairs.

Q. I am not asking whether you have arrived at a fair thing from
the registry office. I am asking specifically if you can say that there
were or were not other plans unregistered relating to the Township of
Barton at that time? A. Showing roads?

Q. Yes. A. There may be but I don’t believe so.
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Hi1s LorpsHIP: Q. A possibility but you do not think it is probable?
A. Yes.

Mr. RowerL: Q. With reference to the plan which shows the
streets laid out after annexation, that is also taken from plans on file in
the registry office? A. Yes.

. And you are speaking wholly from those plans in the registry
office? A. Yes, together with the by-laws joining up some of it, opening
small areas.

Q. I do not understand that. A. The city has passed by-laws
opening up a number of short ends. In a number of surveys the streets
did not run through to the boundary so they would connect with the
adjoining survey, and the city has opened them through.

His LorpsHLP: Q. That would appear in the registry office. The
by-law would be registered. A. I had it from the City Clerk’s office.

Mgz. RowerLL: Q. You could give us access to any of those by-laws
if we wanted to check up on any of those points? A. Yes.

Q. Coming to the plans showing permits granted, that is based
entirely on information received from whom? A. That is based on Mr.
King. I prepared the plan—in fact, I thought he was going to prove it.
It was my plan and he put the information on it.

Q. You simply put on the information he gave you with reference
to permits granted or not granted, and the streets on which they appear?
A. Yes. I can’t say to the accuracy of that.

Q. You are an Ontario Land Surveyor? A. No, I am an engineer.
I am not an Ontario Land Surveyor.

Graduate? A. No, I am not. I am a Civil Engineer, been
practising that all my life, except a few years overseas.
You have learned that in your father’s office? A. Yes, I have
learned it all my life.
His LorpsHIP: Q. Are you a graduate of some school of engineering?
A. No, I am not a graduate.
Q. School of Practical Science? A. No, I am not.

EUGENE W. KING, Sworn. Examined by MR. TILLEY :

Q. Mr. King, what is your position with the Plaintiff Company?
A. FEngineer with the Gas Company and Coke Company.

Q. Are you a graduate engineer? A. Yes, sir.

Q. When did you join the company? A. In 1928

Q. And then have you made a study of the permits issued by the
city to the Dominion Company? A. Yes, sir.

Q. Or by the City Engineer’s Department? A. Yes, sir, to the
Dominion Company.

Q. And the company itself has permits that they have made avail-
able to you on production in this suit. You have seen those? A. Yes.

Q. Did you make a check to ascertain what pipes were laid with
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permits in advance, and what were not? A. I don’t know just what
you mean by that.

Q. Haven’t you checked over the list of permits? A. We checked
ogier the list that they disclosed with the permits in the City Engineer’s
office.

Q. And from that did you give the information? A. From that
I made the maps with the colours on, those maps you have just seen.

Q. Do they accurately show the lines that were authorized by
permit? A. Yes, there is three of them in which I had something to
do with them.

. We will just pick them out. The last three, was it? A. I
think it was the last three.

. There are the three, Exhibits 38, 39 and 40. Perhaps you will
tell the Court what you had to do with them. A. This is the first one
of the three.

His LorpsHIP: Q. Referring now to Exhibit—— A. Exhibit 38.
On this may it is labeled, ‘‘United Gas and Fuel Co. Limited lines in
existence east of Sherman Ave. as of May 8, 1928, shown in solid red.”
That was prepared from our own company map, and our own book
records, stopping on that date.

Mg. TitLey: Q. That shows the United Company? A. United
Gas and Fuel Company’s lines.

Q. You have gone over your own records and checked the records
sufficiently to say that that represents correctly what you had permits for
and had laid in 1928% A. Yes, those were all lines in the ground as
of that date.

Q. And they are there now? A. Yes, sir.

Q. When you speak about the lines being there, they are ready for
service? A. Ready for use. This one, Exhibit 39, shows the permis-
sions granted by the City of Hamilton to the Dominion Natural Gas
Company, starting with the year 1914, and going through to October 14,
1931. We sub-divided the permissions into two parts. Those prior to
1928 are shown in the red, and the permissions after 1928 on are shown
in green.

Q. Where did you get the records for that? A. That is all from
the permissions in the City Hall, in the Engineer’s office of which we
had disclosure, and then we checked that.

. That is to say, the defendants produced a lot of permits and you
checked those with the City Hall-—

Mr. RoweLL: I did not understand him to say that. I understood
him to say he saw them in the City Hall and checked them there.

His LorpsHir: They were produced first and then checked.

MRg. ToLey: Q. Is that right? A. Let me start over again. We
had what Mr. Walsh calls the disclosures, which were a list of permis-
sions. We went to the City Hall and went through the files and checked
them. We found they had received some permissions which were not
disclosed, and those are on that map.
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Q. When you say disclosures, you mean the production of permits,
and then you found in addition some more in the City Hall that they
had not possession of? A. If I found those I put them on the map.

His LorpsHIP: Q. Your map shows every permit that was granted
by the City Engineer’s Department? A. All we could find in the file,
yes.

MRr. TiLey: Q. That was more than the defendants produced?
A. Yes, sir.

The area where these green lines are and the red lines, the green
lines particularly, that is the same area that was on the earlier map
where the United Company’s pipes were? A. Yes, it is all the same
back-ground.

Q. And all that were on the preceding map for the United Com-
pany were there before any of the green ones were given permits for?
A. Yes.

Go on then? A. This one is labeled, ‘“Map showing Dominion
Natural Gas Company’s original distribution lines in Barton Township
and lines laid in the city without permit.”

Q. How did you get that? A. We could find no permits in the
City Hall for these streets where we marked in red, yet we know they
are selling gas there. '

Q. That is to say, they are serving customers there, and you found
no permit in the City Hall for the laying of the pipes? A. We could
not find permits for locations which I have coloured in red.

. Did you find all permits at the City Hall produced by the
defendant? A. No, not in every case.

Q. For the lines shown in red, and you know thev are serving
customers there? A. Yes.

Q. What about the other area? A. The blue is what I have been
calling the original distribution lines, in that it is the original lines of
the Dominion Natural Gas Company. You had this on one of the larger
maps down around Gage Avenue, and this went to Bartonville.

His LorpsHIP: Q. Before annexation? A. Yes.

Mr. TiLLey: Q. Do you know about any connection between this
company’s lines or mains and any other company’s mains? A. I don’t
know what vou mean. ‘

The Manufacturers? A. You mean between Dominion’s and
Manufacturers ¢

Q. Yes. A. T couldn’t testify to that only on hear-say. I under-
stand it is connected.

Q. You don’t know? A. No.

M=R. RowerL: He says it is only hear-say.

His LorpsHIP: It is not being pressed.

Mgr. Tmey: Q. Has your work brought you in touch with the
actual laying of mains by the Dominion Company in 1928 and 1929%
A. As we have seen around the streets, yves.
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Q. Have you seen this work going on that results in the green
area? A. Yes.

Q. You say you came in 19‘)8 what time in 19289 A. In the
summer of 1928,

Q. Has there been any work of that kind in 1931¢ A. I think
it stopped. I can’t tell exactly when it stopped.

Q. You have no personal knowledge of that? A. No.
there is not much going on any more.

I am not asking whether it is much or little.

whether you know about it. A. No.

CROSS-EXAMINED by MR. LYNCH-STAUNTON:

Q. You say you searched the City Engineer’s office for permits
there? A. We went to the City Engineer’s office and they provided
us with the files, and we went carefully through the files checking the
permits.

Q. You did that? A. Yes.

Q. Were you told in the City Engineer’s office they had destroyed
all the records preceding some particular date? A. No, they did not
sav anything to us.

Q. Did you ask for all the records? Yes, sir.

I know

I am ask‘ing

Q. Regarding the laying of pipes in the annexed district? A. Yes.
Q. Did you get any letters before 19142 A. I couldn’t say to that.
Q. I want you to remember. A. One of the first files—

. I am asking vou that question.
of what vou got. A. Yes.

Q. Show me your record of what you found. I want you to give
me the record of permits and applications for permits made by the
Dominion Natural Gas Company, or granted to the Dominion Natural
Gas Company prior to 19147 A. We started in with this disclosure

You kept a record I suppose

) which starts in 1914.

. I asked you for prior to 1914? A. Here is a note of mine,
October, 1912.

Q. Go on. A. ‘“Permission granted for a line starting at the
corner of Brant Street and Sherman Avenue, going along Sherman
Avenue to the Grand Trunk Railway; thence along this right-of-way

»»  That is not in this same area. It is in the old city area.

. Do you mean to say that the Dominion Company got permits
in 1911—did you say? A. This particular permit.

. Do you say the Dominion Gas Company got permits in 1912¢
A. This is marked the Manufacturers’ Gas Company.

Q. I am talking about the Dominion. A. That is the Manu-
facturers’.

Q. I want to know what record you got prior to 1914 of the Do-
minion. A. May I ask you a question?

Q. Yes, you may, sure. A. Did I state at any time I had seen
any prior to 1914%
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. I don’t know whether you did or not. I am asking you? A.
I cowdn’t find from these records that 1 did.

. 1 am instructed the city authorities say that under an order of
the Judge they destroyed all their records up to a certain date. 1 want
to know whether they told you so. A. No, they said nothing to me
that I know of.

Whom did you ask for the records? A. I think Mr. Walsh
had phoned over to have the records got together.

Q. You are giving evidence of what you did yourself? A. I don’t
remember the man’s name; one of the engineers in the drafting room.

Q. He may have been the caretaker for all you can tell me? A. I
know he is not because I have seen him before.

Q. Do you know who he is? A. I can’t remember his name, no.

. Have you got any information at all regarding the records
before 19142 A. I don’t remember that I did.

Q. 1 take it that you did not. Then you know nothing of permits
granted before 1914, and you know nothing about permits applied for
before 1914%2 A. (No response).

No. Did you ask for permits in the City Hall granted or
applied for after 1914; and if so, give me them from year to year, be-
ginning with 19142 A. What we asked for and they produced those
in different files.

Q. Tell me what they produced for 1914.

MR. TiLLEY: For the Dominion?

Mg. StaunToN: I want the Dominion entirely.

WitNEss: The first one I have is October 7, 1914.

. What is that? A. That was to open the roadway on Fairholt
Road north of Main Street.

Q. What is the next? You will swear you got this from the city,
this information? A. Absolutely.

Q. Go on. A. November 30, permission granted to the Dominion
Company to open street at the corner of Prospect and Maple Avenue,
to introduce service for gas, installed. Might I say here how we handled
this?

Q. No, I don’t want to go into details.

His LorpsHIr: He had a list of your productions, and then he went
to the City Hall and made a memo. on each production.

Mg. StaunTOoN: I want to see what he got out of the City Hall.

Wirness: I used your list as a memorandum.

Hi1s LorpsHIP: He took your productions as a basis and made nota-
tions on each one. _

Mg. STauNTON: Q. Is this document dated Sept. 26, 1923, signed
by McFaul, City Engineer, one of the documents that you based your
plan on? A. (No response).

His LorpsHIP: The witness would not have the permit. He would
only have a record of it.
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MR. StauNTON: He got the permits. This is what we produced
ourselves. This is what he got from us, our productions in this law-suit.

His LorpsHIiP: Would he get them in that form?¢

WirNess: I had this form here.

MR. TiLLey: Clerks went and copied them.

WirNess: That is the form. 1 had the copy. Then we checked
these wifh the originals. We had it like this in the City Hall.

MRr. StaunTON: Q. Look at the first one you have got for 1923.
A. So far it reads the same as that.

Q. What have you got for 1923? A. Sept. 26, 1923, permission
granted to the Dominion Company to instal three inch gas main on Maple
Avenue from (tage Avenue to east side of Prospect Street to be laid four
feet south of north curb, and on Prospect Street from Maple Avenue
to alley 120 feet south of Main Street to be laid 2 feet east of east curb.

Q. And also two inch main on Springer Avenue? A. Yes.

And also on Main Street? A. Yes.

Q. ““With reference to alley from Prospect Street to Springer
Avenue this is private property belonging to property owners——"’ you
copied that letter, didn’t you? A. I didn’t copy this. This is given
to me personally. I saw the originals—the City Engineer’s copy of your
original letter.

Q. And that is it, is it? (handing document). A. That is the
same kind of thing I had. You probably got the original of it, and I
was looking at the copy.

Q. Here are some permits in 1924. I have got four of them. Are
those the permits on which you based this plan? A. No, sir, we based
the plan on this thing.

. You did not put down anything on your plan for those permits.
That is 1923 you know? A. It is my recollection that all the permits
—they were all by letter-sized paper.

Q. I want to know from you what information you had for any-
thing done by us in 1924? A. You want me to check this?

. I want you to check that. A. With my plan? The first one
dated Aug. 30,1924, reading from this one, permission is granted and
so on, gas main on Concession Street between 25th Street and 300 feet
west of Wentworth Street.

Q. Did you use that permit? A. Absolutely. We found in the
City Engineer’s office the same thing.

Q. What is the next one? A. Dated Sept. 5, 1924. Reading from
this one, ‘‘Dominion Natural Gas Co., installing a gas main on Conces-
sion Street between 25th Street and 300 feet west of Wentworth, between
the west side of East 18th Street and the east city limits.”’ '

" His LorpsHIr: You had better hand that to one of the counsel.

Mg. Stavxrtox: This is a permit, so vour Lordship will see what
the permits are. becanse there are two or three hundred of them. (Reads
permit of Aug. 30. 1924, afterwards filed as part of Exhibit 47.)
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In the Q. Can you say generally how many permits you found all told,
S iarss” that you acted on? A. I can’t answer that, but 1 found all of these

Plaimtifie plus a few more.
at s

Evidence. Q. Would you check this up and see if they are all right, instead
Fuggl% \77v of my going through each one in detail ¢
King, MR. TIriEY: Do you find these streets are not marked on his map?
Gross. ion MR. STaunTON: 1 don’t know.
30th May, MR. TILeEY: Can we not do that at some other time?
1932. MR. StauNTON: I will put these permits all in.

—conttnved Mgr. TiLLEy: Well, what is the use of that?

His LorpsHir: You are not putting in your evidence now.

MR. STauNTON: I am proving them by him on eross-examination.

His LorpsHIP: He never saw your permits.

Mg. StaunNTON: He says he did.

His LorpsHir: He has a list that he used in checking what was in
the City Hall. You produced something else he did not have.

Mg. StaunTON: You see, my Lord, they are not in the City Hall.

Q. Will you say all those permits you have got down there you
found in the City Hall? A. Absolutely.

Q. Very well. Is the City Engineer here? I am instructed they
have not got any of them in the City Hall.

His LorpsaIp: Your instructions are contrary to what this witness
says.

Mgr. StaunTOoN: I want to draw his attention to it, because I am
told by the City Hall they destroyed the records on an order of the Judge
to 1922,

His LorpsHIP: You put the question 1914 before.

Mg. StaunTON: 1 did. T am going further now.

His LorpsHir: That will have to be shown. You cannot get it from
this witness.

Mg. StaunTOoN: I want to show from this witness I do not think
he is going by what he found in the City Hall.

WirNEss: Absolutely. What do you think I am going by ¢

Mg. StaunxTON: I am drawing his attention to it now.

His LorosHiP: Q. Who was with you when you made the search?
A. Mr. Burnett.

Mr. StauxTOoX: Your Lordship says I must prove these permits
outside of him?¢

His LorpsHIP: Yes.

Mg. StauxtoN: Q. What authority have you got for saying that
the lines in red were laid down on Exhibit 39 before 19147 A. 1 didn’t
say before 1914. 1T said prior to the vear 1928.

Q. When do vou sayv these red lines were laid down? A. T don’t
sayv. 1 said previous to 1928.

Q. That is all vou can say about them? A. Yes.

Q. Why do you say they were down before 19287 A. Because
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that is the date for them on the permits which we found.
And you say those permits you found: A. In the City
Engineer’s oftice,
). And the ones in green you say were laid down since 1928% A.
Since 1927—starting with 1928 on.
Do you say you found in the City Engineer’s office a permit
for each one of the lines shown in green? A. Yes, sir.
His LorpsHIP: Those are the Plaintiff Company’s?
Mgr. Tey: The Defendant Company’s, since 1928, my Lord.

MR. STAUNTON: Q. Do you say since 1928 or 1927¢ A. The green
includes 1928 on.

Q. Then it is since 1927% A. Yes.
And it is on the permits that you found in the City Engineer’s

" office that you base the statements regarding the green? A. Yes, sir.

Q. Do you know how many miles of line there are laid down there
now? A. I know there is a great many. That is all I know.

Q. Over 1002 A. Well, I would have to guess at it if I said there
was over 100.

Q. The plan is drawn to scale, is it not? A That plan is drawn to
a scale, but a very small scale.

His LorpsHip: Q. Is it so that each permit would specify the
length? A. No, the permits do not specify the length.

Q. Just from a certain street to a certain street?

Mg. STAUNTON: Between certain points, my Lord.

Q. Taking the lines in red, would you say there were over 25 miles
of them? A. I wouldn’t guess there was 25 miles of red on there. I
wouldn’t think there was 25 miles of red.

You do not show the outlying lines, do you, the circumference?
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A. I.thought one of these plans showed that the company built lines

practically all around the township.

His LorpsHip: That is on one of the earlier plans.

WITNESs: Are you still talking about the Dominion %

Mgr. StaunTOoN: I am not talking about any other company yet at all.

His LorpsHIP: You are referring I think to Exhibit 34.

Mgr. StaunTON: Q. Take a glance at Exhibit 34. Are the red lines
shown on 34 all reproduced on 40? A. No, that mountain is not repro-
duced on 40.

Q. Is 40 the map we are talking about now? A. They are not
reproduced on this, because this one takes you away back in the country.

Q. They are not reproduced? A. Not all of them, no.

. So the company had lines and pipes that are not shown on plan,
Exhibit 40? A. Back in what was the Township of Barton—back on
the mountain as we call it.

Q. What was the Township of Barton, is now the city? A. Not
necessarily, because this goes away outside the city.

Q. Are there any lines shown on the ground in the annexations that
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are not shown on plan 40 and that are shown on plan 34% A. There
is Dominion lines shown on that which are not shown on this one.

Q. Shown on plan 34, is that right? A. Shown on 34 that are
not reproduced on that. ,

Mg. TiLeYy: Plan 34 is a larger area.

MR. STaUNTON: Q. I am asking you, are there lines shown on 34
in the annexed districts which are not shown on 40% A. Yes, sir. -

Q. So to find all the company’s lines we must take both plans
34 and 40¢

- His LorpsHIP: As I understand, 34 shows some lines that are still
in Barton, not in the city at all.

Mg. StaunTOoN: He has not reproduced those in his plan.

His LorpsHIP: It would not be fair to get the lines that are laid in
the City of Hamilton to take the two of them.

MR, StaunTON: What I asked was this, have the company lines in
the annexations shown on 34 and not shown on 40%

His LorpsHIP: To get the full lines you would have to take the two.

MR. StaunTOoN: To get the full lines in the annexations?

His LorpsHIP: No, because 34 ‘includes some that are not in the
annexations at all.

MRr. StaunToN: But 40 does not include all the lines that are in
the annexations.

His LorpsHip: You would not add the two together?

Mg. StauNTON: I am just asking him that.

Mgr. TiLLEY: Plan 40 does not cover the whole of the annexed area.

Mr. STauNTON: 1 want to get it clear that 40 does not show our
lines in the City of Hamilton.

Mg. Tiurey: It does not show any lines that are not in the area that
is included in 40.

MR. StauxtoN: I want to get it down.

Mr. TiLLEY: You have been referring to 39, not 40.

MR. StaunToN: That will have to be corrected then. 39 is the plan
on which the green and red are shown, and is the plan to which I was
referring in my cross-examination.

Mg. StauNTON: Q. You have not made it clear to me what permits
you found in the city office which were not in the list of our produections
to vou. Can you tell me what those were? A. The ones we found you
did not furnish us?

Q. You got a document which apparently was a copy of our per-
mits? A. Yes.

Q. Permits produced by us. Now I want you to tell me what were
the permits that you found in the city office that were not produced by
us? A. Here is my record of that.

Q. Ts that a list of them? A. Yes.

Q. You have a supplementary list of permissions granted by the

" City Fingineer to the Dominion Natural (tas Company in the City of
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Hamilton. By supplementary you mean those not produced by us?
A. Yes.

Q. On October 1st, 1923, Maple Avenue; and then another for
Barnesdale Avenue; another for Spadina Avenue; another for Melrose
Avenue, and two for Main Street. ‘‘I beg to advise that permission has
been granted to open the pavement on Lorne Avenue.”” You spoke about
that, didn’t you? A. Yes, Lorne Avenue and also Chedoke.

. Then, ‘“Permission is granted to open the street in front of 33
Albert Street.”” You had that too, didn’t you? A. What is the date
of that?

Q. 21st of May, 1915. A. May 21, 1915, is Albert Street.

Q. And ‘“‘Permission is granted to open the street at Prospect and
Maple Avenue,” on Nov. 30, 1914. You had that too, didn’t you? A.
Yes.

®. T think you had them all.

EXHIBIT 42. Supplementary list of permissions granted by City
Engineer.

WITNESS RE-EXAMINED by MR. TILLEY:

Q. Mr. King, the plan, Exhibit 39, does not cover all the distriet
that was annexed? A. You asked me if that covered all the districts
that have ever been annexed to the city?

Q. Yes. A. You see this plan, the extreme east and south-west,
it does cover. Back here on the mountain, this is the city line again,
say Fennell Avenue on the extreme south, still covers it. There might
be something there but in general that covers it all.

Q. You have not filled in anything to show permits except in the
particular area we have been discussing here? A. Nothing but permits
from the City Engineer of Hamilton. I have nothing from any other
locality. _

Q. What permits did you not show on the map? A. For instance,
I know they have pipe on those streets there.

His LorpsHir: The others were under By-law 533 of the Township
of Barton.

WirNess: There is streets in that area, there never was a permit
in the City of Hamilton. I suppose it came under the Barton Township.

His LorpsHIP: It has been said here before by Mr. Tyrrell that that
large plan, Kxhibit 34, shows it as laid out in By-law 533 of the Town-
ship of Barton. The others were the ones that were laid out under the
authority of the City of Hamilton.

Mr. Tnrey: Q. What you have taken is City of Hamilton only ¢
A. Yes, on that particular plan.

MRr. StauNTON: Would vour Lordship allow me to ask a further
question ?

His LorpsHIP: Yes.
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By MR. STAUNTON :

. I understand what you say is that all you reproduce there on

plan 39 is what you found authority in the City Hall for putting down?

A. In the City Engineer’s office we found permission from the
Jitv to the Dominion Natural Gas Company to lay all those pipes.

Q. That is all you put down? A. Yes.

Mr. TiLLey: Q. That includes the memorandum had of their pro-
ductions, with some additions? A. We found that in the City Hall,
too. '

Mg. STAUNTON: Q. You are just reproducing a record of what you
found? A. Yes.

MATTHEW BYRNES, Sworn. Examined by MR. TILLEY :

Mr. Byrnes, what position do you occupy with the United Gas
Company? A. Construction Superintendent.
Q. How long have you held that position? A. Since September,
1905.
Q. Were you with the company before that? A. Yes sir.
Q. In what capacity? A. The same capacity.
Q. But hadn’t the title? A. No, different company, different
name.
Q. What was the name? A. Kentucky and Ohio Gas Company
of Findlay, Ohio.
Q. That was a different place. You came here in 1905¢ A. Yes.
. So you are familiar with the system of the United Company
from 1905 down to this time? A. Yes.
Q. At that time the company was known as the Ontario Pipe Line
Company? A. Yes.
Q. What was it distributing then, natural gas or artificial? A.
Natural gas.
. Is it distributing natural gas only to-day? A. No, we dis-
tribute both kinds.
. When did they commence distributing artificial gas? A.
Around 1912 or 1914.
Q. When you came here in 1905 was there any other company dis-
tributing natural gas in Hamilton? A. No, sir.
. And when did this company commence to supply the people in
the south-west part of Hamilton with natural gas? A. September, 1905.
Q. And then when did it supplement that gas with manufactured
gas from a plant on Park Street? A. Later on, ves, sir.
Q. When was that? A. About 1912.
His LorpsHir: That was when you started in to manufacture gas?
Mg. TLEY: Yes, my Lord.
Q. Then were you familiar with the annexation that took place,
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bringing parts of Barton Township into the city? A. Yes, sir.

Q. As these different portions of Barton 'Lownship were brought
in, what did the United Gas Company do? A. Went on and laid their
lines on the different streets.

Q. Did they supply gas? A. Supplied gas to the houses.

Q. Will you just explain any difterence in the work that the Do-
minion Company was carrying on prior to 1928 as compared with subse-
quent to 1928% Just compare the two. A. They done very little work.

Q. Done very little work when? A. From 1905 on to 1926 or
1927, somewhere along there. Then they laid a little pipe on the
mountain,

. In what area? A. In Barton area—Barton Township.
Q. That had been brought within the city? A. No, not in the city.
. When did the Dominion Company commence to serve to any
extent in the City of Hamilton? A. Around 1927—that is the distriet
east of Sherman Avenue.

And what did they do then? A. They started laying pipes
around in the district east of Sherman.

Q. On streets where the United Company had pipes? A. Yes.

Q. Had that ever happened before, that they put pipes along streets
where the United Company had pipes? A. I don’t remember of any
place.

Q. Did they commence serving customers with gas there? A.
Yes, sir.

Q. Were you familiar with their activities? Were you in a posi-
tion to say what they were doing with your customers? A. Yes, sir.

Q. What did you find they were doing? A. Cutting over and
changing the service on to their lines, the service that we had put into
those houses, changed them over on to their lines.

Q. Can you describe how that developed? Did it develop gradually
or was it a rather sudden affair? . A. As they went along with their
construction work, immediately after they had their lines laid and gas
in the lines, they would change those services over.

Were you called to those places where that was being done your-
self personally? A. Yes, our company gave me orders to go and see
what they were doing.

Q. Did you see the Dominion Company’s representatives there? A.
Yes, sir.

. And carrying on this campaign. A. Yes.

Q. Where did they cut the services off from your mains? A. On
the inside of the walks usually, between our curb stop and the property
line.

. Between what? A. Our curb stop. That is the valve that
would shut the gas off at the street.

Q. Between that and the property line? A. Yes, the house.

Q. You fix 1927—have you any particular time in 1927 when that
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started? A. I think in 1927 they done a little work on the mountain.

Q. Within the city? A. Within the city.

Q. Was it to any great extent? A. There was five or six streets
there.

Q. How long? A. It would be over 500 feet in length.

Mg. RowerLL: My learned friend is asking the witness about our
cutting off a supply of their customers in 1927. No such issue is raised
in the pleadings, as I recall it.

MR. TurEY: Certainly, I press that most strongly.

MRg. RoweLL: I am not aware of any issue of that kind raised in the
pleadings, my Lord.

His LorpsHiP: What paragraph, Mr. Tilley? Paragraph 4 alleges
that in or about the year 1928 they entered on the streets and still supply
gas, but nothing here that they took away your customers and supplied
them themselves.

Mr. TiLeY: We say they supplied the inhabitants. In paragraph
6 we say, ‘“‘The defendant is violating the rights of the plaintiffs and each
of them and unless restrained will continue so to do.”’

His LorpsHir: That would have reference to the exclusive fran-
chise set out in paragraph 5.

Mr. Tieey: I am not putting it forward in 1928 as a thing that
gave a cause of action.

His LornsHIP: But just as evidence of the invasion of your rights?

Mg. Tirey: The intent with which they did it, and the knowledge
thev had at the time.

His LorpsHIr: It is not put forward as a claim for damages.

Mr. TiwLey: If they had the right to go there, and had the right
to serve, they were entitled to go there and inveigle our customers to buy
from them. My friend is setting up estoppel against me. I want to
show how they came into the area.

Mgr. RowerLL: My learned friend is making a claim for damages.
I don’t know what he is basing it on. There is one issue, whether we
have a legal right to be there or not.

Mg. ToLey: Just to clear it up, I do not at all base any claim to
damages prior to the time when my rights became exclusive. My rights
hecame exclusive at a certain time.

His LorpsHIP: 1931.

Mg. TiLey: That is when my damages start.

Mr. RoweLL: Then there are no damages claimed in this period.

Theu T submit there is no issue raised here with reference to our cutting

off the supply of gas by this company to its customers. There is nothing
on the pleadings suggesting it.

His LorpsHIP: As I understand, it comes up in this way; it shows
that your clients were asserting rights to a franchise which the plaintiffs

say vou never had.
Mg. RoweLL: We undoubtedly did.
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.His LorpsHIp: Is it any more than that, Mr. Tilley ¢

MR. TLLEY: It comes m on the question of what is equitable and
fair, and on the question of estoppel they are raising. I tmnk 1 have
covered it now. 1 am not labouring it in detail.

His LorpsHIP: It is not a subject of damages.

Mr. TiLEY: N o, not on that date.

MRr. RoweLL: My learned friend is trying to introduce it as an
element of atmosphere. If we go through all the controversies between
these two companies we will be here for some time.

MR. Tiiey: Q. Did you go over with Mr. King the list of permits
granted to the Dominion Company? A. I don’t think I have, only on
the maps here.

Q. Have you checked over to see whether these maps indicate the
extensions of their system since 1928? A. Yes, sir.

Q. And what do you say about them? A. I say they are correct.

Q. Does the plan that was produced of the United Company’s sys-
tem correctly show their system? A. Yes, sir.

Q. As indicated on the plan. I mean as to the date and so on?
A. Yes.

Q. You have checked it up? A. Oh, yes.

Q. Do you know of any connection between this company’s and
any other company’s mains so that gas comes through? A. Through
the Dominion Company ?

Q. Through the Dominion Company? A. T do.

Q. What do you know about that? A. I know that Manufac-
turers’ gas line is connected to the Dominion Gas System as a belt line,
what they call the Manufacturers’ line. 1t runs through the centre of
the city here. .

His LorpsHIr: It connects with the lines of the Defendent Com-
pany.

MR. RowELL: Again there is no issue raised in reference to the
Manufacturers’ Gas Company and this in any shape or form. I do not
know what my learned friend is seeking to do by bringing in the Manu-
facturers’ Gas Company. We are prepared to meet the allegations in
the pleadings.

His LorpsHIP: That is all vou will have to meet. I do not know
what this evidence is introduced for. Possibly Mr. Tilley might state
TOW.

Mg, TinLey: I would not think that on any construction of my
friend’s franchise he could claim it gave him the right to take gas from
another company within the City of Hamilton and distribute it there.

His LorpsHIP: Are you alleging they did?

MR. TiLLey: We allege they distribute gas. We can show it in

~any way. Possibly I have shown enough.

His LorpsHIP: Do you differentiate between gas they got them-
selves, their own product, and gas they got from another company?
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MR. TiLrey: I have not raised that issue. Probably I should not
try to pursue it.

Do you remember when the working arrangement that existed
between the Dominion and the United Company came to an end, the
arrangements shown in some of the agreements that have been put in
here? A. Yes, sir.

Q. They had a sort of operating arrangement? A. They did.

Q. When did that come to an end, about? A. In 1925, T think
in March.

His LorpsHIP: Are those agreements in now as an exhibit?

Mg. RoweLL: No, they are not in.

His LorpsHIP: I have no recollection of any agreements being in.
There was one agreement as to the price. Had that anything to do with
the two companies?

MR. RoweLr: No, my Lord. The agreement my learned friend is
referring to now is a 1905 agreement, and there were several agreements
extending that agreement. Those are not yet in before your Lordship.
They are referred to, my Lord, in the agreement which I put in. I asked
the City Clerk if he had a copy of it. He said no.

MR. TrLeey: Q. I will put it this way then; from March, 1925, on,
say until 1928, did the Dominion Company do anything to install services
in Hamilton, between 1905 and 1928? A. 1927 they done some on the
mountain.

Q. What you have referred to on the mountain? A. Yes.

Q. Did the United continue to supply the customers they had before
19252 A. Oh, yes.

Q. Take from 1928 on, did the Dominion later than 1928 continue
to extend their system east of Sherman Avenue in the annexed area?
A. They did.

Q. And also 1930? A. Yes, sir, .

Q. And what about 19317 A. I don’t think they done much in
1931.

Q. Can you say what they did do? A. I couldn’t say exactly, no.

Q. But did they continue to supply gas to those who were taking
their service before 1931¢2 A. Oh, yes.

Q. And are they still continuing to supply? A. They are.

Q. In the City of Hamilton? A. Yes.

Q. That is to say, they have not stopped supplying any? A. We
have taken some over, in fact.

His Lorpsaip: That is in the ordinary line of business.

MR. Tiiey: Q. They are continuing to supplv? A. Yes.

Q. And that has continued right through 1931 and into 19322 A.
Sure.

His LorpsHIP: I suppose they are still asserting their rights to
do so. :
Mr. TitLey: Q. Do the United Company’s pipe lines and so on
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still continue on the streets where the Dominion Company has taken
customers from them in the way vou described? A. Yes.

Q. Still there and ready to operate? A. Still there.

Q. Mr. Byrnes, is it right to say that in that district east of Sher-
man, as a result of what has happened since 1927, each company now has
mains practically on every street? A. Yes, all except two (2). Really
the Dominion has lines on every street, but there is two streets we have
no lines.

Q. There are two that they have lines on that you have not, but all
the others you are both on the street? A. Yes.

Q. And just running parallel on the street? A. Yes.

Q. Then, Mr. Byrnes, just to clear up a question that may be ma-
terial later, when this arrangement came to an end in 1925, what did the
United Company do then to supply itself with additional gas? A. They
took some gas from the Dominion for a spell after that, some natural gas
and mixed it with the artificial.

. They took some natural gas from the Dominion for a spell after
that. Then what did they do? A. They built the coke ovens and sup-
plied their customers with artificial gas.

His LorpsHrr: Q. Is your sole supply now artificial gas? A. No,
east of Sherman Avenue most of it is natural.

Meg. Turey: Q. You have artificial?
natural.

Q. Do you know approximately at what expense they built that
plant? A. No, I wouldn’t know that.

Q. Why was it necessary to build that plant?

MRr. Stauntox: They did not build it. It was another company
entirely.

His LorpsHir: They acquired it.

WirxEess: They got their gas from there anyway.

Mg. TiLEY: Q. Why was it necessary to do that? A. We
couldn’t get natural gas from the Dominion to supply all our customers.

His LorpsHiP: Q. Was there enough natural gas available to sup-
ply all your customers? A. They claimed not.

Mg. TiuLey: Q. Who claimed not? A. The Dominion.

That they had not the gas for you? A. We offered them before
we built the coke ovens down there to take all their gas.

MR. RoweLL: I cannot possibly hear Mr. Byrnes.

His LorpsHrr: You will have to speak up, Mr. Byrnes, if you pos-
sibly can.

MRr. TiLLey: Q. With the result of that work that was done, or
facility that was provided, what is the position now with regard to the
supply of gas by the United? A. It is very good.

. I mean as to quantity. Have yvou got all that is necessary? A.
All that is necessary.

Q. All that is necessary in Hamilton? A. Yes.

A. Both artificial and

In the
Rupreme Court
of Ontario
Flaintiffs’
Evidence.
No. 8.
Matthew
Biynes,
F.xamination,
30th May,
1932.

—continued



62

In the . is 1 1 1 1 1 ]
Suprome Gourt Mg. RowerL: - This is something on which there is no issue raised,

of ontario  as to whether they have now capacity to supply gas. I don’t know what

plamttie MY friend is directing the evidence to.

Evidence. Mg. Titrey: That is all.
Matthew
poynes, . WITNESS CROSS-EXAMINED by MR. LYNCH-STAUNTON::
0k May, Q. You are a brother of the late P. V. Byrnes? A. I am.
 continued Q. Do you know his signature? A. Yes, sir.
- Q. Will you look at those documents, those extensions I am speak-

Paintffe 108 of, are those signed by your brother? A. That is his signature.

Evidence. Q. Isit his signature? A. Itis.
Matino B Q. Look at them and tell me. A. That one is.
Erynes, His LorosHIr: Q. Look at them all. A. I will say that is his
%;Zi\i}nation, Signature'
?gsg May, Mg. STaAUNTON: Q. At the time he signed these he was President

of the United Gas and Fuel Company? A. Let me see the date.
Q. He was president as long as you were here, wasn’t he? A. No

sir.

Q. When wasn’t he president? A. He was vice-president for some
time.

Q. Let us see how he signs it. He was vice-president in those years,
was he?

His LorpsHIP: What are these extensions of ¢

Mg. StauNTON: The agreement for supplying gas to them.

WrirNess: In 1922 he was president of the company.

Mg. StaunTON: Q. Did he hold the office that he has signed as in
the years that he signed ?

His LorpsHiP: Is there any doubt about this? Perhaps it will be
admitted.

Mgr. STauNTON: Q. Sept. 22, 1924, was he vice-president? A. He
was president. .

Mgr. Timey: I am not going to raise any question if he signed as
vice-president.

Mg. StauntoN: Q. You know, do you not—I think you have said—
that the Dominion Company was supplying gas to the Ontario Pipe Line
Company from 1904, was it not, when you came here? A. 1905 I came
here. N
Q. It supplied gas all the time up to 1925, did it not? A. Yes, sir.

. Do you know whether it was under this agreement? Do you
object to this agreement?
~ MRr. TiLrEY: No, the agreement will speak for itself.

His Lorpsaip: That is Exhibit 43.

EXHIBIT 43. Copy of agreement between Defendant and The On-
tario Pipe Line Co. Limited, Sept. 25, 1905, with extensions attached.

Mg. StaUNTON: Q. My impression is that the Dominion supplied
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all the gas that the United sold from 1905 on to 1925¢% A. No, sir, they
did not.

. Where did the United get any gas from? Had it any line into
Hamilton? A. From the Park Street artificial plant.

Q. I mean natural gas. - A. I don’t know. They did not get any.

Q. They bought all their natural gas from the Dominion, did they
not? A. No, they bought some from the Manufacturers’ before the
Dominion bought them out.

Q. Did they use that gas from up Sarnia way? A. No.

Q. That was all the Manufacturers’ had, wasn’t it? A. No.

Q. They bought some of their gas from the Manufacturers’? A.
They did for one winter. I don’t just remember the year.

Q. But all the natural gas they sold, excepting what they bought for
one winter from the Manufacturers’, was bought from the Dominion?%
A. Yes, sir.

Q. They mixed that gas, the natural gas, with gas that they manu-
factured from the old Hamilton Gas Company on Park Street? A. Yes.

. They owned that plant, and used its pipes in the City of Hamil-
ton. They bought out the Hamilton Gas Company. That is right?
A. Yes.

Q. You say they built a plant. It was another company that built
the plant, wasn’t it, for the Coke Company? A. The Hamilton By-
Product Coke Ovens that built it.

Q. They built the plant about 1925, wasn’t it? A. Somewhere
around there.

Q. And the By-Produet Company supplied this company, the Plain-
tiff Company, with its artificial gas since that time? A. Yes, sir.

Q. When did the plaintiff cease manufacturing gas itself in the
Hamilton Gas Company plant? A. I don’t remember the date, sir.

. Was it about the time that the Coke Company began to supply
them, or before that? A. No, before.

Q. Many years? A. No, sir.

Q. A year or two? A. Probably a vear or two.

Q. A few years anywav? A. Yes.

Q. During the time that the Dominion was supplying gas to the
plaintiff, the plaintiff was taking that gas and distributing it in East
Hamilton through the Plaintiff Company’s pipes and the Dominion pipes,
was it not? A. Not through the Dominion pipes that I know of.

Q. The Dominion Company’s supply for its east end business was
received out of the supply sold to the plaintiff, was it not? A. I
couldn’t say for that part, but I know that they got the gas through the
Dominion’s line.

Q. Don’t you know this, that all the gas distributed in Fast Hamil-
ton entered East Hamilton at the one point? A. Yes, T know that.

Q. So that the gas for the plaintiff and the gas for the Dominion
went through the same pipe to all East Hamilton, did it not? A. I
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believe it did.

Q. And they were operating together, were they not? A. I think
SO.

Q. The two companies were operating through the same pipe into
East Hamilton.

Mg. Tmrey: What do you mean by operating through the same
pipe?

His LorpsHIr: The gas was coming, I suppose, from the gas plant.

Mg. STauUNTON: The defendant had a trunk line coming into Hamil-
ton. When I say Hamilton, I mean into Barton and Hamilton, and they
made this agreement, and they supplied the gas to Hamilton to the plain-
tiff, and by an agreement between them

Mg. TILLEY: Are you giving evidence?

Mr. StaunTON: I am not giving evidence. I am answering your

question.
Mg, Tmiey: You made the statement, operating through the same

ipe. -
P His LorpsHIP: Better proceed in the regular way. Let the witness
give the evidence.

Mg. STaunTON: I did not want to give evidence. You asked a ques-
tion and I was answering it.

Wirness: I want to correct that. I did not understand you. The
gas we got from the Dominion Company came from their lines to our
lines through regulators. We wasn’t hooked up with their lines.

Mg. STaunToN: Q. It was passed on through your line down to—
I think the place was on Sherman Avenue. Wasn’t there a station on
Sherman Avenue? A. Down to the holder.

Q. On Sherman Avenue? A. No, Depew Street.

Q. Where was it carried by your pipes to supply East Hamilton?
A. Tt was carried to the holders from the Dominion’s line at the eorner
of Main and Gage Avenue.

Q. From there where was it carried? A. It went into the holder,
and mixed with artificial gas.

Q. From there where was it carried? A. Throughout the city.

Q. Was it not carried then to the Dominion’s customers as well as
to yours? A. I don’t see how it could.

. T am instructed it was, so I want vou to tell me. A. T never
knew that happened.

. Where did the Dominion get their gas for Hast Hamilton? A.
They got it out of their field over here.

Q. Did it come by an independent route to Hamilton? A. Surely.

Q. How was it you were selling gas to them? Don’t you know they
were, as a matter of fact? A. I never heard of it. .

Q. You will hear it before the case is done if you stay here.

His LorpsHIP: I understood you were going to put in that agree-
ment and the renewals. (Ex. 43).
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MRr. STaUNTON: Q. Listen to this. I am reading now from one'of
these extension agreements.

Mr. TiLLey: Part of Exhibit 43.

Mg. STAUNTON: The one of Sept. 22, 1924.

Mg. TiuLEY:  Could we have them listed, what is being put in?

His LorpsHIr: 1 suggested that the agreement and renewals might
all go in as one exhibit.

MR. TrLLEY: I would like to have them listed so we will know what
is in.

Mg. StauNTON: I want to put in copies of them, if that is all right.

His LorpsHir: They all go in as one exhibit, but the dates of the
renewals are to be given, so they can be distinguished one from the other.

(Reporter’s Note: This discussion about Exhibit 43, which has been
noted as filed on Page 62, Line 42.

MR. STauNTON: The renewals begin with Sept. 22, 1924,

His LorpsHIP: I did not understand you wanted to put in copies of
the agreement.

Mg. RowerL: If my learned friend, Mr. Tilley, does not object to
copies. I understood the company preferred retaining the originals.

His LorpsHiP: Mark the original and mark the copy the same.

MR. STAUNTON: September 22, 1924; October 22, 1924; November
22, 1924 ; December 26, 1924. Those are the extensions.

Q. T am going to read you from the extension of September 22, 1924,

to locate certain places: ‘‘All deliveries of gas during said term of 30

““days shall be made to the United Gas and Fuel Co., Ltd., at our

“meters as at present located at or within the limits of the City of

“Hamilton that is at Gage Avenue, Wellington St., and Dundurn

“Street——"’
Gage Avenue—do you know the point referred to there? A. Yes, I do.

Q. That is not a holder, isit? A. No, sir.

. That is a pipe line leading from that point on Gage Avenue to the

holder, or to the customers? A. To the holder,

Q. Are you sure of that now? A. Yes, sir.

Q. Wellington Street—do you know the point of delivery on Wel-
lington Street? A. Yes, sir.

Q. Where did that lead to? A. That led into the central part of
the city here.

Q. It was distributed among the customers? A. Yes.

Q. Dundurn Street? A. Yes.

Q. That was distributed among the customers. That is away in the
west end of Hamilton, isn’t it? A. Yes.

Q. ‘‘at which points of delivery the United Gas and Fuel Co., Ltd.,

‘““agrees to accept and take possession thereof.”
You were wrong, or incorrect in your statement—I don’t mean improper-
ly wrong—that all this gas was delivered by the Dominion into the holder
of the Plaintiff Company? A. No, I didn’t deny that.
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Q. You said it. A. I did tell you I didn’t know where our gas
would go through Dominion lines to their customers.

His LorpsHip: What the Dominion sold was the natural gas, not the
mixed gas—what they sold to their customers.

MRr. STaUNTON: What I am trying to prove by him is that we did
deliver natural gas to them into their pipes here.

His LorpsHip: That is not being disputed, but the reverse was, that
they were delivering you gas, that your clients were getting their manu-
factured gas, and mixing it with their natural and distributing it to the
customers.

Mg. StaunToN: I want to prove we delivered to them natural gas
which they caried and re-delivered to us. That is the point.

His LornsHIP: Bought and sold the same gas?

MR. STaUNTON: In other litigation that all came up, so I am quite
familiar with it.

I want you to tell me whether you know that the Dominion Com-
pany sold and delivered gas to—or delivered gas rather, to the plaintiff?
A. To the United Gas and Fuel Company, yes, sir, they did.

Q. Which the United afterwards carried and delivered into the
Dominion pipes? A. 1 absolutely know nothing about that.

Q. All right. Are there any more stations than those I have given
you at which the gas was delivered? A. No, sir, not that I know of.

Q. Are they all in the old City of Hamilton? Are they all west of
Sherman Avenue? A. No.

Q. Is Gage Avenue east of Sherman? A. Yes, sir.

Q. Itisin the annexation though, isit? A. Yes.

Q. Isn’t it west of Gage Park? A. It is right at Gage Park.

Q. And Gage Park is east of Sherman Avenue? A. Yes.

RE-EXAMINED by MR. TILLEY :

Q. Was there not a small supply of the kind Senator Staunton men-
tioned at Springer Avenue? A. 1 can’t recall that.

Q. I thought we could clear it up now. If you do not remember it,
we cannot. A. Somebody else will be around.

Q. Oh, yes, the case is not over yet.

Court adjourned at 6.10 p.m. until ten am., May 31, 1932.
ON REsuMING at ten a.m.:

M. TiLLEY: My Lord, I had thought probably of putting in some
confirmatory proof of the markings on these plans, but I think they have
been checked and probably we are fairly in agreement. If we could clear
that up it would save a bit of evidence.

His LorpsHir: What do the other counsel say? |

MRr. StaunTtoxN: I put in the agreement of 1905 last night, and I
should think it would be helpful to read it before we go further.

His LorpsHIP: What about the plans in the meantime?
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Mr. RoweLL: Exhibit 34 we believe to be correct. Exhibit 35 is In the

. L. . . Supreme Court
also correct. KExhibit 36 showing the annexations is correct except on our ° of ontario

information two dates which appear to be in error. .. Plaintiis

His LorpsHir: Would that not be checked up with the orders of the Evidence.
Railway Board. ‘ : Discussion

Mzr. RowELL: Quite, and it is on that checking we think it can be as to_
corrected. We think it is a clerical error. f,‘d:“g,}fy

His LorpsHip: What about the others, Mr. Rowell ¢ 1022,

- Mg. RoweLL: Exhibit 37 is correct. Kxhibit 38 we do not admit.

His LorpsHip: What is the difficulty there?

MRr. RoweLL: That is the one showing the lines laid by the Plaintiff
Company. We have no information on that, and we have no means of
checking it.

Hi1s LorosHIr: You want to have some confirmatory evidence as to
that?

Mr. Tmey: I think I have covered that one pretty well. Tt was
more as to the defendant’s lines that I was in trouble.

His LorpsHIiP: 397

Mr. RoweLL: In so far as it shows permits granted by the city, we
believe it to be correct. T think that is all it purports to show.

His LorpsHir: 40 is the last one, is it not?

Mr. RoweLL: My instructions are that is not correct, my Lord.

His LorpsHir: Mr. Staunton at this stage wants to read that agree-
ment, or the material parts of it. That is Exhibit 43.

M=r. StauxtoN: (Reads Exhibits 43 and 22).

—continued

HERBERT GEORGE HENRY, Sworn. Examined by MR. TILLEY: poerts

EI\\rIidenge.
. . . o. 10.
Q. Mr. Henry, what position do you occupy? A. Assistant Sec- Herbert G.

retary and Assistant Treasurer of the United Gas and Fuel Company. {{f;‘,’,.yfmon,
Q. Have you compiled a statement, or have you got out information Tosp Mav,
as to the meters taken out by the Dominion Company? A. I have. '
Q. That is United meters taken out by the Dominion? A. Yes,
sir. :
MRr. RoweLL: I submit, my Lord, there is no issue raised on that
question in the pleadings. : S
His LorpsHip:  What is the object of the evidence, Mr. Tilley ¢
- Mr. TiLey: I propose to show that the plaintiffs are——
His LorpsHIP: Interfering with your business?
MRg. TrLey: Yes., , '
His LorpsHir: I suppose that is admitted?
Mr. Trrey: Isit? S R
Mr. RoweLL: We admit we compete for the same customers in the
City of Hamilton. ' ‘

'
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His LorpsHIP: And have, I suppose, in a general way, secured cus-
tomers that were former customers of the United Company ¢

MR. RoweLL: We are prepared to supply anybody who desires it,
where we have mains and pipes laid.

Mg. TiLey: Your Lordship, I suppose, is not going into the ques-
tion of damages?

His LorpsHIP: No. In view of that statement, Mr. Tilley, is it
necessary to go further? It could be evidence on a reference.

Mg. TruLEY: That applies since the Act of 1931 as well as before

Mg. RoweLL: Since the Act of 1931 we have been continuing to
supply gas to the same customers who were receiving it from us before
1931.

His LorpsHIP: How about new customers?

Mg. RoweLL: I cannot say on that, my Lord.

Mg. TiLLey: Q. What can you say about that? A. I have a
statement with regard to new customers that have been taken over since
April 2nd, 1931.

. What does that show? A. That shows that there has been an
increase from 5865 to 5963 as of May 5, 1932.

Q. That is an increase of how many‘? A. Approximately 100.

Q. That is where the service which was formerly given by the
United Company has been disconnected and the Dominion Company serv-
ice established? A. Correct.

His LorpsHIP: Q. Does that relate to the annexed portions of Bar-
ton Township, or is that the city generally? A. That only relates to
annexed portions.

Q. That is all that is in questlon I suppose in the action. Your loss
of customers amounted to 100 since the Act of 1931—customers that the
Dominion have taken over since then. Is that it? A. Yes.

CROSS-EXAMINED by MR. ROWELL:

Q. How long have you been with the company? A. Since Febru-
ary, 1929.
. You are not familiar with the situation prior to that date? A.
Only through the records of the company.
. You have no personal knowledge of any matter prior to that
date. A. No.
MR. StaunTOoN: Q. What date did you say you came in in 19299
A. February, 1929.
Mgr. RoweLL: Q. Have you a list of the customers you have taken
away from the Dominion during the same period ?
MRr. TiLLEY: Is that material?
WirNess: I have not here with me, no, sir.
His LorpsHIP: I suppose each was striving for the business?
Mg. TiLLEY: We are trying to take a great many more away from
you right now.
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Mr. RoweLL: Not being able to do it from a commercial point of
view.. :
Mz. ROWELL: Q. Have you a list of the 982 A. Yes, sir, I have.
- Q. Would you kindly give it tome? A. (Hands list to counsel).
His LorpsHir: What does it show? Do you want to put it in as an

exhibit?

Mg. RoweLL: 1 wish to see what it is, my Lord.

Mr. TiLLey: You have asked for it and got it. I suppose it is in.
MRr. RoweLL: Not necessarily.

(Note: The document was not filed).

JAMES A. MARSHALL, Sworn. Examined by MR. TILLEY:

. Where do you reside? A. On the Eighth Concession.
Q. Of the Township of Barton? A. Yes.
Q. How long have you lived there? A. Since 1898.
Q. Do you know the road between the 7th and 8th Concessions pretty
well? A. Yes, sir.
Q. And have you been living in that vicinity all these years? A.
Yes, practically all the time.

And can you say whether any pipe line, or gas main was laid
along that road by -the Dominion Company? A. Not in my time. No
line has ever been laid nor heard about.

Q. Any gas delivered along that road? A. None delivered.

CROSS-EXAMINED by MR. LYNCH-STAUNTON:

Q. Do you know that the reason why that line was not built was
because the gas was brought to the same point by a circuitous route, by
another route? You know what you are talking about? A. Yes, I do.

Q. Whatisit?

His LorpsHiP: No, no.

MRr. StaunTOoN: I want to know the line. I am not asking to show
he is wrong.

. What line are you speaking about? A. I am talking about the
Caledonia Highway line.

. To where? A. Between lots seven and eight, between the
Seventh and Eighth Concession.

Q. That was a main line to carry gas westward along that road to
the Caledonia Road, was it? What road are vou speaking of? A. I
am speaking of the road between Concession Seven and Kight, a quarter
of a mile from Caledonia Highway.

Q. What do you call it? Do you call it Concession Road? A I
suppose you would.

Q. Do you call it the Sixth or Seventh Concession Road when you
are speaking of it generally? A. You don’t call it anything. .
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Q.. When you want to tell me what road it is, what do you say? Do
you just say the road between these two lots? A. 1 say the road be-
tween the lots and the Township of Barton. - -

Q. Is'it the township line between the two townships? A. No

-~ Q. What is it? A. It is just a concession between lots.

Q. And you have no more handy way of deseribing it than that?
Your statement is that there is no gas line on that road up to the Cale-
donia Road? That is your statement, isn’t it? A. Yes.

His LorpsHrr: Q. Does it join ‘the Caledonia Highway? A. Yes,
it runs across to the Caledonia Highway.

MR. STAUNTON: Q. Isn’t there gas comes down the (‘aledonla High-
way to that point? A. It comes down past there.

Q. Yes, down at that point. That is all. '

Mg. TiLLEY: That is the plaintiff’s case, my Lord.

Mg. RoweLL: Mr. Kent, my Lord, was to look up a matter.

His LorpsHiP: That can be put in again.

DEFENCE

"WILLTAM L. McFAUL, Sworn. Examined by MR. ROWELL:

Q. Mr. McFaul, you are City Engineer of the City of Hamilton. A.
Yes, sir.

Q For how long have you held that position? A. A little over
nine years.

Q. You are in charge of that department of the city government?

“A. Yes, sir.

Q. Do you keep the records in your office of apphcatlons for permits

;.fOI the opening of streets by utility companies? A. Yes, sir.

Q. Do you pass upon these permits, the question of whether theV
should be granted or not? A. We issue the permits under the Statute.
We issue the permits under the franchises of the various applicants for
utility works.

Q. Are there any records in your office prior to 1921 relating to such

“applications? A. None that I can find, sir,

. What has become of the records prior to 19219 A. They are
destroyed on Judge’s order, with other documents. -

. Up to what date have they been destroyed? A. Up to abont
1921, I thmk we have the records from 1921 on.” The other records are
destroyed.

Q. Have you y0u1 files here showing the apphcatlons for permits?

A. Yes, the clerk is just bringing them in now.

His LorbsHip: Q. While you do not keep the or1g1na1 application
or permit, do you keep some record of it, that a permit was granted on a
certain date, anything of that nature? A." Your Lordship, T might ex-
plain that the application is made by letter usually with a plan attached,
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sometimes without a plan. And the application is investigated, and a
permit is written out by letter, and a permit issued under the streets by-
law, No. 30, giving permission to make a cut in the street to install the
work. - o

Q. How do you keep the record? A. The record is duplicate in
our books. That is; the copy of the letter is filed in the letter file and
the file of correspondence, and also a copy of the permit as issued is re-
tained in our duplicate books. ‘

Mr. RoweLL: Q. Are the records which you retain, which you have
explained to his Lordship, the records that have been destroved under
Judge’s order up to 1921? A. Yes, sir.

Q. So that you have no records in your office of applications made
or permits granted prior to 1921%? A. Not that we can locate, sir.

. Will you kindly produce vour file of applications for 19232
A. The clerk is just bringing them in.

His LorpsHIP: The witness says the clerk is there with a great
amount of stuff. If there are any particular ones you want selected out,
perhaps the witness had better retire.

MR. RoweLL: I want the applications and permits for the Dominion
Natural Gas Company. That is the only matter T am concerned with at
the moment.

. Will you kindly get your file for 1923, Mr. McFaul? A. This
is the letter file for 1923, sir (producing file).

Q. Was 1923 the first year that you were in charge? A. Yes, sir,
April, 1923.

Q. During that year were you looking into the position of the gas
supply for the city and the gas franchises? A. No, sir.

Q. Did you have anything to do with the question of the gas supply
upon instructions of the Board of Control? A. No, not as I recall it.
The question of gas franchises had been gone into some time before that,
in 1919 and 1920. That is my information.

Q. And then when you came in charge, what gas franchises did you

find in existence then? A. The United Gas and Fuel Company.

Mg. TiLLEY: We ought to have them, if the witness is speaking of
franchises. It is all right with the United. I mean we ought to have
the documents.

His LorpsHIP: Oh, yes.

Mr. RoweLL: Q. As Engineer, did you receive instructions from
the city authorities or anyone else as to the franchises that were in exist-
ence?

Mz. TiLey: I object to that. That is not the way to prove a

franchise.
His Lorpsuip: I am afraid you cannot prove it in that way, Mr.

Y

Rowell. You can prove what he did in connection with it. Wouldn't
that be recognition ?

MRr. RoweLL: Q. Have you a copy of a letter in your file which vou
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wrote on June 2nd, 1923, to the Dominion Natural Gas Company? A. 1T
presume it is here.

Q. Just look and see please. A letter to the Dominion Natural Gas
Company, to which a reply was sent by the Dominion Natural Gas Com-
pany on June 8th? A. Yes.

Q. You have a copy of a letter written by yourself to the Dominion
Natural Gas Company dated June 2nd, 1923? A. Yes, sir.

Q. I see it starts out, ‘‘The Board of Control have instructed me to
report on the amount of natural gas supplied to the United Gas & Fuel
Company.”” You were looking into this matter on instructions from the
Board of Control of the city, were you? A. That was a question of the
proportion of natural gas to artificial gas, which was a matter of agree-
ment between the two companies. _

Q. Under the agreement of 19052 A. I don’t know the date of
the agreement.

Q. And then you wrote asking for information and you received a
letter in reply on June 8th, did you, giving the information desired?

His LorpsHIP: That would be a letter from the company ¢

M=r. RoweLL: Q. From the company addressed to you? A. Yes,
here is a letter.

MRr. RowerLL: I put those in, mv Lord, as exhibits, the letter and
the reply.

His LorpsHir: Very well.

EXHIBIT 44. Copy of letter June 2, 1923, City Engineer to defend-
ants. Copy of letter June 8, 1923, defendants to City Engineer.

MR: TrLLey: I do not quite understand on what principle my friend
is putting in a letter written to his company, and his company’s answer
as evidence in favour of the company.

His LorpsHIP: It is not evidence of the fact, but it is evidence there
was such a communication. It is not proof of the contents.

Mr. TrLLeY: I do not know what the contents are yet.

His LorpsHIP: It is proof that there was some correspondence.

Mr. RoweLL: Q. Have you an application from the Dominion
Company dated the 22nd of September, 1923, for a permit to construct
certain gas lines on certain boulevards and alleys in East Hamilton?
A. Yes, I have a letter. -

Q. Maple, Prospect—— A. Maple, Prospect, and alley from
Prospect.

Did you grant that application? A. T issued a permit to open
the street for the purpose of installing the mains.

Q. Upon what did you grant that, what franchise?

Mr. TrLLey: That is a very suggestive way of putting it. How can
the witness say he granted it on a franchise?

Mg. RowerL: Q. Why did you grant it?

Me. TiLLEY: Is the reason material? There is the fact that he

granted it. The documents are here. My friend can put them in. I
am not objecting to that.
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His LorpsHIr: Isn’t he entitled to find out what he relied on, what
justification he had? :

WirNess: My authority is in pursuance of my duty as City Engi-
neer under By-law 30, to issue permits for construction on the street.

"Mg. RoweLL: Q. Would you issue a permit to anyone for open-
ing a street?

Mg. TrLey: Is that the right way to proceed with this witness? I
submit not. It is almost coaxing the witness to say, ‘I did it under a
franchise.”’

His LorpsHiP: No. I think he is entitled to a further explanation
than that. Why did you issue it?

WiTNess: No doubt I considered that they were entitled to the per-
mit, or I would not have given the permit. I don’t know that the fran-
chise was especially considered.

MRr. RoweLL: Q. Why entitled to a permit, Mr. McFaul?

Mr. Titiey: I do submit that this witness’ view cannot help mat-
ters at all.

His LorpsHIP: No, you are quite right there. The fact was he
issued it.

Mg. RoweLL: You issued it.

His LorpsHip: I think it is for the Court to say whether there was
a franchise that justified its issuance.

Mgr. RowELL: Quite so, my Lord.

His LorpsHIp: It shows the city authorities or officials recognized or
gave the permit. Whether that is a recognition of anything or not, is
another question.

Mg. RoweLL: Q. Did you have a copy of the franchise granted by
the Township of Barton to this company in your possession? A. I be-
lieve there was filed in the office a copy of the Barton Township By-law
covering their extensions in that territory.

Q. Were you familiar with its terms? A. Yes, I did read them.

His LorpsHir: Mr. Rowell, were you putting in that application -

and permit?

Mg. RoweLL: Yes, my Lord; the application of Sept. 22, 1923, and
vour letter in reply granting the permit, of Sept. 26, 1923.

Q. Is that correct, Mr. McFaul? A. Yes.

Mr. RoweLL: There is a further letter in reference to the same
matter, my Lord, of October 1st, from the Dominion Natural Gas Com-
pany to Mr. McFaul as Engineer, in reference to the same subject-matter.
(Hands letter to witness.)

WirNgss: Yes, sir.

Mzr. RowerL: Q. That is in reference to laying A. Com-
mencing work -at Maple and Gage. )

Q. Then there is a further letter of Oct. 1st, 1923, in reference to
commencing work. There are two letters of October 1st, are there not?
A. That is-the October letter, Maple and Gage. That is one letter.

Q. The first one is, ‘““‘Due to the fact . . . . . September 26, 1923.”’
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A. Yes, I have that letter, the second letter of October first.

Mgr. RoweLL: The four letters will go in then, my Lord, as Exhibit
45,

EXHIBIT 45. Copies of four letters passing between defendant and
City Engineer McFaul; Sept. 22, 1923; Sept. 26, 1923; and two letters of
Oct. 1, 1923,

Q. This application was for permits within the annexed portions of
the Township of Barton, within the portions of the Township of Barton
that had been annexed by the City of Hamilton? A. Yes, territory east
of Sherman Avenue.

His LorpsHIP: Q. The description shows that? A. Yes.

Mr. RowerL: Q. Have you the file of 19242 A. Yes, sir,

Q. Would you kindly turn to that? A. Yes, sir.

Q. During 1924 you sent out a number of notices I am instructed,
perhaps yvou can just check up and see, of paving, to the Dominion Com-
pany, asking them to be prepared to make the necessary changes to per-
mit the paving being done? A. Yes, we sent out. It is the usual
practice to notify all utility companies operating on the streets.

Q. You knew, of course, that this company was operating on the
streets in the annexed area? A. Yes, sir. .

Q. And that is the reason you sent the notices to them?

His LorpsHIr: Rather leading, but not doing any harm T suppose.

Mr. Tiey: Well, I don’t know. My friend sometimes does us a
lot of good that way.

- Mgr. RoweLL: This is one of the city’s witnesses.

WirNEss: One of the practices followed before a street is being
paved, no matter what territory it is in, is to notify all the people on the
list, and no doubt we might notify some people that were not operating
‘iin the particular territory on these notices. You are referring to October

?

Mg. RoweLL: Q. October 4 will show that, will it? Take October 4
to illustrate. A. That was notifying I suppose 15 or 20 different people,
sewer contractors and others, as a matter of routine.

. Did you get a letter of reply from us on October Tth? A. Yes,
sir, the letter is October Tth to me signed by E. Johnston, Cashier, ‘‘As
to your communication dated October 4, we have no pipe lines on the
streets mentioned. Therefore, we will not be doing any digging this
vear.”

Q. That one does not apply to us. Have you got the August one?
A. The August notices or August reply? .

Q. Both. A. Yes, I have a letter notifying work to be done on
Huxley, Cannon and Gibson.

. Those are in other areas, are they? A. ‘‘In reply to your letter
of August 18 last, re paving streets, we are not contempldtingudoihg any
work on these streets as we have no pipe lines on them. Dominion
Natural Gas.”

Q. I think the form of notice sent out is in. You sent out these
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notiees from time to time and got replies from the Dominion Company,

‘¢ither.that they were not on the strect, or were on, as the case might be.

A. Yes, that is the usual procedure.
Q. Then in 1924 you got applications for permits also. -
MR. TiLEY: You are not putting in anything so far for 1924 ¢

" "MR. RoweLL: Q. Are those the notices sent out in reference to
paving? A. Yes, that is the notice sent out from our office. :

- Q. To which you have already referred? A. That is notice giving
you permission to install a gas main.
. That is August 30, 1924. That is a permit to install a gas main.
And a further one of Sept. 5, 1924.
His LorpsHIP: You are not putting that in? .
- Mg. RoweLL: Yes. August 30, 1924, a permit to install a gas main
on Corfcession Street. The other was a permit of Sept. 5, 1924,
- WrIrNEss: One is between 25th Street and 300 feet west of Went-
worth Street, and the other between East 18th Street and the East City
limits. :
EXHIBIT 46. Two letters from City Engineer, permission to in-
stall gas mains, dated Aug. 30, 1924, and Sept. 5, 1924.
" MR..RoweLL: Q. All in the annexed territory? A. Yes.

Q. - Did you issue any other permits in addition to sending the let-
ters? Are those the permits? (handing documents). A. Yes, we issued
on the standard form, a regulation extract of the City By-law No. 30
providing for permits to cut the roadway or pavement for the purposes
of installing mains,

EXHIBIT 47. Number of permits on printed forms, from August

| to December, 1924.

Coming to 1925, are those notices sent by you to the Dominion

Natural Gas Company? (handing documents). A. Yes, sent from my
department. )
i Q. Those relate—— A. Relate to the proposed pavements to be
aid.

EXHIBIT 48. Number of notices re intention to pave, 1925.

Q. Then coming to 1926. Before I leave 1925, there are a good
many more paving notices than those I put in? A. Quite a number, yes.

Q. Then coming to 1926; in reference first to permits and applica-
tions for permits, have you a letter of June 2, 1926, from the Dominion
Natural Gas Company asking for a permit? My note is June 2nd, and
apparently you replied on June 12. A. That was with reference to CQliff
Avenue line. I have the reply here. I cannot find the original, or my
copy of your application. I have my reply to you of June 12 here, re
the two inch line on Cliff Avenue. ’

Q. Have you a reply to that letter of June 12th? A. Yes, T have
a letter of July 31, 1926, signed by Messrs. Harley & Sweet. .

~ Q. Then your letter of June 12th is as follows: (reads letter).
What was the occasion of your writing that letter, Mr. McFaul? A. The
applieation for the line on Cliff Avenue.
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Q. You had been granting permits from 1923 on. What was the
special occasion for writing this in 19269 A. To refresh our memory
with regard to the information concerning their rights. There had not
been any permits issued up there for a year or so in that particular area.

Q. But that was part of the annexed portion? A. Yes, sir.

Q. And then you got Mr. Sweet’s reply of July 31st. (Reads reply.)
You got that letter? A. Yes.

EXHIBIT 49. Copy of letter June 12, 1926, City Engineer to
defendant. Copy of letter, July 31, 1926, Messrs. Harley & Sweet, to
W. L. McFaul.

Q. Following this reply did you grant the permit? A. Two inch
and four inch gas main on Cliff Avenue, yes. ,

Q. That is August 10th, permit No. 7258. After getting the infor-
mation you granted the permit? A. I granted the permit, yes.

. Had you any consultation with the Board of Control or any
other authorities before granting it? A. I couldn’t recall that.

Q. Then did you receive an application that year for a number of
permits? A. Yes, sir.

His LorpsHip: From the Dominion Gas Company.

Mzr. RoweLL: Q. All in the annexed territory? A. Well, all in
the territory either on the mountain or east of Sherman Avenue below
the mountain.

Q. Territory which at one time formed part of the Township of
Barton, and had been annexed to the City of Hamilton? A. Yes, sir.

10

20

Q. Are these permits issued by you during that year for different

construction work by the Dominion Company? (handing number of per-
mits to witness). A. These are for services, permits to open the street
for repairs or install services.

Q. And they include the Cliff Avenue line along with a number of

others? A. This includes the Cliff Avenue with a number of others.

MR. RoweLL: The dates, my Lord, in this exhibit are permit Jan.
27, 1926, No. 5297.
August 13, 1926, No. 7076.
April 21, 1926, No. 7130.
July 21, 1926, No. 7243.
July 23, 1926, No. 7245.
Aug. 4, 1926, No. 7254. ‘
Aug. 10, 1926, No. 7258. That is the Cliff Ave. one.
Aug. 31, 1926, No. 7294.
Sept. 28, 1926, No. 7340.
October 13, 1926, No. 7354.
EXHIBIT 50. Number of permits in 1926.
v Q. That is (No. 7354) to install gas mains on several streets? A.
es, sir.
Q. On October 29th, 7375. That is to install gas mains? A. Yes,
Maple Avenue. '
Q. November 11, 1926, 7383. That is also to install gas mains?
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A. Yes, two inch gas main on Maple Avenue.

Q. November 11, 1926, 7384, also to install gas mains? A. Yes,
sir. _

Q. Then you also granted permits to cut pavements for laying gas
mains during this year 19269 A. Yes, sir. )

Q. These are permits issued by you during that year for that pur-
pose? (handing another file of permits to witness). A. Issued hy my
department.

Q. I notice in this file the first one looks as if it were marked 1924.
Is that really intended to be 19269 A. I don’t know.

Q. It is in this file marked on your examination for discovery as
being the 1926 ones. A. That is repairing a leak, in any case, down on
Sherman Avenue North, whether it is 1924 or 1926. .

Q. These are all permits issued by your department to cut pave-
ments for the purpose of repairing or installing services? A. Repairing
or installing. » :

EXHIBIT 51. 6 permits to cut pavements in 1926.

Q. During the year 1926 you also had sent out a large number of
these pavement notices, and you granted a series of permits. Would you
Jjust look at those? (handing a further bundle of letters). A. Yes, these
are a series of notices of intention to pave certain streets in the City of
Hamilton, and notifying the party to proceed with any work they are
contemplating in that area prior to the pavement. Here are some appli-
cations or permits for installing mains as well the same year; at least,
they are the letters that follow, issued no doubt with them.

. The ones relating to permits for installing mains are August 10,
1926; August, 31, 1926; Sept. 28, 1926; October 13, 1926, and December
16, 1926. Those will all go in as Exhibit 52.

EXHIBIT 52. Further 1926 permits and notices.

Q. In 1926 did you receive requisitions from citizens, petitions to
the city council to allow the Dominion Company to lay natural gas mains
on certain streets? Have you got on your file a petition dated June 22,
19267 A. Yes, we have, sir.

Q. ‘“We the undersigned parties——"’

Mg. TiLLey: Is that material?

His LorpsHIP: I do not think so.

MRr. TILLEY: I do not understand how that establishes franchise.

Mg. RowerLL: Q. Did that go to the city council that petition?
A. No, that was a list of people petitioning you, which you sent on to
me with your application for permission to lay the main. It was not
really a petition to the City Council. It is on your letterhead.

Q. But it is marked petition to the city council. You did not send
it on. You dealt with it yourself? A. I don’t think it went to the
council; no. ' ' )

Q. A permit was granted though for that street? A. Yes, a per-
mit was granted. _

EXHIBIT 53. Copy of petition of June 22, 1926.

In the
Rupreme Court
of Ontario
Defendant’s
Evidence.
No. 12. .
William L.
McFaul,
Examination.
31st May,
1932. '

—continued



In the
Supreme Court
of Ontario

Defendant’s
Evidence.
No. 12.

William L.
McFaul,
Examination.
31st May,
1932, -

—continued

78

Q. Then you have a number of applications for permits in the year
1927% A. Permits to instal mains, sir?

Q. To install mains, yes. A. Yes, sir.

Q. Would you just see if those are copies, and we can put them in
without taking tﬁ’ time to go through your file. A. Yes, these are copies
of applications made for permits and sent to my office.

Mg. TiLLEY: How does he identify that?

Mr. RoweLL: He went over it before.

WirNEss: On examination for discovery, sir.

EXHIBIT 54. Number of applications for permits in 1927.

- Mg. RoweLL: Q. I notice in the copy of the letter of May 4, 1927,
part of Exhibit 54, it is noted.—

“This will be the first of a series of requests for permits, for dis-

“tribution mains which we want to lay this summer. Within a few

““‘days we will send you a sketch showing our entire proposed exten-

‘“‘sion for the summer. You will note that all of these extensions are

‘‘adjacent to our present distribution mains in the City of Hamilton

“and the object of renewing these distribution mains is not ounly to

“increase the number of customers in Hamilton, but also part of

“‘this is neeessalv in order to render better service to our present

‘‘consumers.’

You remember receiving that. And then did you get a plan of the pro-
posed A. Yes, I believe we received that.

Q. 1T notice in the letter of October 22, 19217,

‘“We hereby respectfully request permission to lay the following hnes

“in the City of Hamilton, pursuant to By-law 583 of the Townshlp

““of Barton, dated October 26, 1904.”

Do vou remember receiving that, Mr. McFaul? A. Yes, I have 1t here,
two letters of October 22nd.

Q. Covering different lines? A. Covering different lines.

Q. And both refer to the by-law of the Township of Barton? A.
They refer to the territory east of Sherman Avenue, part of the Township
of Barton which was annexed.

. But they both say pursuant to By-law 583 of the Township of
Barton dated October 26, 19047 A. Yes.

Q. You knew they were applvmg pursuant to the provisions of that
bv-law? A. Yes.

- Mg. ToLey: 583%

Wirtness: 533 it should be.

" Mr. RoweLL: Q. The date is given there, is it not? A. ©ctober
22nd vou told me a minute ago.

‘His LorpsuIr: We have not in here any by-law except 533.

MR. StauntoN: That is the only one there is.

MRr. TiLLeEY: You are just readlng the document, and the document
says, does it, 583 % . :

Mg. RoweLL: The document says 583.

Q. Did you know to what by-law that letter referred? A. No
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doubt it was presumed to mean 533, or whatever the by-law is.

Q. You replied to those two letters. First, you wrote in answer to
each application for a permit a letter granting the permit, did you? A.
Yes, these are letters in reply to applications covering permits for that
year (identifying further letters).

Q. These are all letters written by you granting permits pursuant
to the applications made by the Dominion Company. I put them in, my
Lord, as Exhibit 55. The letters are dated May 21, 1927——

His LorpsHIP: Are the dates important?

Mg. RoweLL: No, perhaps not, my Lord.

EXHIBIT 55. Letters from City Engineer, granting permits and
so on in 1927.

. Will you give us the reply to the one of October 22nd? A.
Well, there is a reply on November 5 to the Gas Company giving permits
on certain streets, Barnesdale, Spadina, etc.,, in answer to a letter of
October 22.

Q. That would be in addition to those contained in Exhibit 55.

MR. TiLLEY: Avre you adding it on to 55% .

His LorpsHir: Does it form part of it or is it another exhibit.

Mr. RoweLL: It should be added on, my Lord. It is not included
in the list T have. We can get a copy of it and add it to the list.

Wirness: I will have a copy made of it for you.

(Reporter’s Note: This letter was afterwards added to Exhibit 55.)

Mr. RoweLL: Q. Then in addition to writing the letters, you issued
permits, Mr. McFaul. Are these the permits you issued? (handing
bundle). . A. In the year 1927 these are permits issued for opening
boulevards for services, for installing mains on certain streets, ete.

EXHIBIT 56. Bundle of permits issued in 1927.

Q. Will you kindly let us have the one of November 57 A. I guess
vou have got all that we have got. I can give you a copy of it.

Mg. TiLLEY: Aren’t those from your possession?

Mg. RoweLL: These are ours, yes. These are the actual permits. -

Q. Then in addition to that, in 1927 you granted permits to cut
pavements in connection with the laying of pipes and mains? A. Yes,
sir. '

Q. Are those permits you granted to the Dominion Company to cut
the pavements? (handing). A. Yes, these permits are granted.

EXHIBIT 57. Number of permits to cut pavements granted in
1927.

Q. Then in 1928 you received a number of applications for permits
from the Dominion Company. Can you tell me if those are copies of
the applications for permits? (handing bundle). A. T believe they are.

. Q. Those are applications. ‘

EXHIBIT 58. Applications from Dominion Company to City Engi-

neer to cut pavements in 1928,

Q. Then in answer to those applications you wrofe a series of letters
granting permits. Does this file contain the letters granting permits?
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(handing another file). A. ¥Yes, this file contains letters granting per-
mits for construction of mains attached to the permits which were issued
with them.

His LorpsHip: They are not there now.

WitNEss: He has separated them.

MR. RoweLL: Q. In this letter of December 5th you say,—

“The above mentioned gas main to be laid with a minimum covering

“of three feet and subjéct to the supervision of this Department.

“These locations are given with respect to information of the loca-

“tions of other gas mains, conduits, ete., available in this office.

“Should further information show that other gas mains, conduits,

“etc., exist on these locations or within three feet thereof, the Do-

“minion Natural Gas Co. must assume the responsibility of changing

“‘these locations at their own cost.”
What does that refer to? A. That refers to the location as given to
protect the city’s liability in case of issuing a permit.

Q. Did you not know where the others were located? A. Not
alwayvs. Sometimes we didn’t know where these companies’ mains were.

Q. I see attached to this same file are certain of your notices sent
out that you were paving streets? A. Yes.

EXHIBIT 59. Letters granting permits in 1928, also notices, ete.

Q. Are these the permits for putting in mains and services in 1928 ¢
(handing bundle to witness). A. Yes, these are permits issued for in-
stalling gas mains in 1928. ,

. All issued by you? A. All issued by my office.

EXHIBIT 60. Permits for 1928 on printed forms. .

Q. During 1928 you also issued a series of permits to cut pavements.
Are those the permits, 47 in all? (handing bundle). A. Yes.

EXHIBIT 61. 47 permits to cut pavement, 1928,

Q. Do you recall the fact that in 1928 the Dominion wished to erect
a new regulating station in the City of Hamilton? A. I don’t recall it.
Where was the location of it?

Q. Did the city do any work for the Dominion Company that year
in connection with a regulator station at Row and Glendale Streets? A.
I have no doubt they did if application was made. I do not recall the
thing specifically. If we did there must have been a permit.

‘Will you look at November 14, 1928, and see if you can find an
order from the Dominion Company to the city authorizing the city to
build it, and the company would pay for it? A. This was in November,
sir?

8th asking for permission to build the regulator.

Q. Will you let me see that? A. On the east side of (lendale
Avenue?

Q. Yes. What was your reply to that? To aid you in looking it
up, my instructions are that subsequently we gave you an order agreeing

Q. November 14, 1928. A. Yes, I have a letter here of November
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to pay for it. A. That would not be in this file. At least, I do not see
it here anyway.

Q. Let me see our application then. A. That order would go to
the accounting department.

Q. We think there is an order form in your file accompanying that.
I would like to put the two in together. A. Yes, here you are. That is
the regulator at the corner of Row and (tlendale.

Q. Did the city put it in? A. I haven’t any doubt they did.

Q. And the company paid for it? A. I couldn’t say from my own
knowledge as to that. No doubt they paid for it. The only place I could
prove that would be the accounting or treasurer’s office.

. We have not copies of these. I should like to have copies of the
letter and the order directing the putting in of the regulator, and put
them in as Exhibit 62. The site of that is within the annexed territory ¢
A. Yes.

EXHIBIT 62. Copy of order re regulator, Nov. 14, 1928. Also
copy of letter, Nov. 8, 1928, defendant to City Engineer.

Q. I notice in your letter here of December 8, 1928, part of Exhibit
59, you say,

“My attention has been called to the very shallow covering, in some

“‘cases not more than six inches, on the gas mains and servieces be-

““longing to your company in that part of Barton Township recently

“annexed to the city.”

Can you tell me whether that relates to mains that were in the territory
at the time of annexation, or relates to new mains laid down after annex-
ation? A. I couldn’t say off hand, sir.

Q. In 1929 did you receive a number of applications for permits
from the Dominion Company to put down pipes? A. Yes, sir.

Q. Are those applications for permits for that year? A. These
are the letters attached with the permits, with the exception of a few
notices in the green file re paving. ‘

. The green or blue letters in the file relate to paving? A. Yes.

EXHIBIT 63. Bundle of letters from City Engineer, 1929, granting
permissions and notifying re paving. '

Are those copies of the Dominion Company’s applications for
permits in that year? (handing number of documents). A. Yes, these
are copies.

929EXHIBIT 64. Copies of defendant’s applications for permits in
1929.

. Then you granted a number of permits in 1929, did you, Mr.
McFaul? Are those copies of the permits? (handing). A. These are
the permits granted for the laying of mains in 1929. Some of them may
be for repairs, I am not sure. They are practically all mains. And
those are the paving cuts that go with them.

Q. 19 permits to lay mains, and 34 permits to cut pavements.

EXHIBIT 65. 19 permits to lay mains and 34 permits to cut pave-
ments in 1929.
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At some period of 1929 you stopped issuing permits. Do you
remember that, or did you? A. There was a period of discussion with
the Board of Control as to the advisability or otherwise of issuing per-
mits, and permits were stopped. I believe it was 1929.

Q. Did you resume granting permits? A. Yes.

Q. On instructions of the Board of Control? A. Yes.

Q. During the period in which the permits were not being granted,
was the company requested to continue to file its applications with vou?
A. T believe the applications were filed during that period.

Do you recognize this signature to the letter, or can you speak
of it? A. Well, it is very similar to the signature of the Secretary of
the Board of Control.

Q. This is a letter dated Nov. 2, 1929,—

“Replying to your letter of the 16th October last to our City

“Engineer—— &

Have vou the letter of the 16th of October to which this letter from the
Board of Control is a reply? A. I don’t think I have any letter of
October 16th. I have one of the 18th. I have one of the 18th and one
of the 19th, but I haven’t got the one of the 16th here.

Q. (Reads letter of Nov. 2, 1929). Did the Dominion Company
follow the instructions or request of this letter, and file the applications
and plans with you? A. Yes, they continued to file applications and
plans.

EXHIBIT 66. Letter, Nov. 2, 1929, Secretary of Board of Control
to Dominion Natural Gas Co.

Q. Did you get formal instructions from the Board of Control? Is
it in the form of a letter, to resume issuing the permits? How did you
receive the instructions? A. T couldn’t recall off hand whether I got
a letter or not. We either had a letter or verbal instructions from them.

Q. And you resumed issuing the permits on the applications of the
company? A. Yes, sir.

Q. After receiving this letter from the Board of Control, instruect-
ing the company to continue to file its applications, and the company did
continue to file applications, did the company proceed and lay certain of
the mains? A. Yes, they proceeded to lay mains the balance of that
vear.

. And did they lay them in aceordance with the provisions in this
letter of the Board of Control?

Mgr. TrLLEY: Do you mean as to location?

Mg. RowreLL: As to location.

His LorpsHIP: Q. Was the laying of the mains inspected, or under
your supervision? A. The laying of the mains would be pursuant to the
issue of a permit.

Q.—Who would supervise and see that they were carried out? A.
We had an inspector on the job that inspected from day to day, and the
locations on the street were also laid out by a junior engineer.

Q. The city indicated where they were to go, and had an inspector
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to see that they went. The inspector was paid by the company but ap- |

pointed by the city? A. Appointed by the city.

Mr. RoweLL: Q. And that applied to all the mains that were laid
that year? A. Yes.

MRr. TiLEy: Q. Under permit or not under permit? A. Under
permit or not.

Where no permit was given was the same practice followed?

A. T don’t think there was any laid without a permit. They had no
right to lay anyv. At least, not to my knowledge.

His LorosHIP: They had no right to open a street without a permit.
Mgr. TrLLEY: They threatened to. I thought probably it was done.

Mr. RowerLL: Q. You have a letter of the 18th of Oectober? A.
Yes, two inch main on the west side of London and two inch main on the
east side of London.

Q. Just let me see it for a moment. You see by this letter the
company claimed the right to go on and lay mains. A. The letter is
self-explanatory I suppose. ~

MR. TiLLEY: Is that from the Engineer’s file?

Mr. RoweLL: Yes, that is in the Engineer’s file.

Q. You cannot locate the letter of the 16th which is referred to in
the letter in reply? A. No, I can’t. I don’t see it here, anyway. It
may be in this file.

It is marked on your examination for discovery as being one of
the letters? A. I presume the original of this was sent to the Board
of Control. I have got one here dated the 19th, if that is the correct date,
dated on my file the 19th, on Balmoral. That is the same letter. My date
is the 19th. You see, you change it. That is the same letter.

Q. Are these the letters you sent on to the Board of Control and
referred to in that letter of the Secretary of the Board of Control, Ex-
hibit 667 A. I presume it is. I presume I sent a copy of it. It is
stamped with my office stamp, October 16, and their letter is dated the
19th. It is obviously a mistake in the date of yours because my letter
stamp 1s dated as receiving it October 16th.

Q. You say you obviously sent a copy of that on to the Board of
Control, and it would be in respect of that letter that the Board of Con-
trol through its Secretary wrote the letter, Exhibit 66 A. I have no
doubt it was.

Q. That letter is already in as part of Exhibit 64. Then you re-
ceived applications for further permits in 19302 A. Yes, sir.

Q. Would you just look and see if these are copies? Can you tell
me if those would be copies, or letters of which you have the originals ¢
I think you inspected them before.

MR. TiLrey: What has been taken out of that bundle?

MR. RoweLL: Letters that do not relate to Dominion at all.

MR. Trrey: Could we see them?

Mgr. RoweLL: There is no objection to your seeing them.
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Mgr. TiLEY: They were all marked before on the examination for
discovery. ‘

MRr. RoweLL: They are all manufacturers and they are no part of
this.

WITNESs: Yes, these are copies of letters sent to me, of applications
for permits to lay mains, 1930.

EXHIBIT 67. Copies of applications for permits, 1930.

Mgr. RoweLL: Q. Then your letters in reply granting the permits;
will you look at those and see—— A. These are letters giving permis-
sion to lay mains on certain streets in the City of Hamilton in the terri-
tory east of Sherman Avenue.

Q. All these are in the annexed territory? A. Yes, all in the an-
nexed territory. There are some letters notifying of the intention to
pave at the back of the file.

His LorpsHip: They are all in connection with the laying of mains
or the paving.

EXHIBIT 68. Letters granting permission and paving notices,
1930.

MB RoweLL: Q. Then you issued permits, did you, in connection
with those applications? A. In connection with those letters permits

were issued for the installation of mains or repairs and cutting of pave-

ments.
-EXHIBIT 69. 1930 permits on printed forms.
Have you a letter from Mr., Simpson in your file of March 14,
1930, as solicitor for the Dominion Company in reference to the issue of
perrmts? A. March 14th, re Dominion Natural Gas Company, from
Lee, Simpson. I don’t remember what it was all about.

. You received this letter from Mr. Simpson in reference to this
matter, dated March 14, 1930. A. Just let me read what it was about.
Yes, about the questlon of permits.

Q. (Reads letter.) Will you kindly tell me what action you took?
A. There is nothing in the file to show what action I took. If there
was any correspondence with the Board concerning it, it would be in
another file. No doubt permits were resumed anyway.
EXHIBIT 70. Copy of letter March 14, 1930, T. H. Simpson to City
Engineer.
Can you tell from the other file what communication you sent to
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the Board of Control, and what communication you received from the

Board of Control in respect of it? A. I can look that up, sir, and get
you copies.

Q. Were there any applications for permits in 19312 A. I believe
there were.

Q. Would those be copies of the apphcatlons? A. Yes, these are
copies of the applications.

EXHIBIT 71. Applications for permits in 1931.

Q. Were the applications granted? A. T believe they were.

Mg. Triey: You mean permits were issued?
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MR. RoweLL: Permits were issued, yes.
. Are those the letters you wrote in connection with the permits?
A. The first letter is a letter asking for information. There were a
number of mains and sizes of mains. The others are in reference to
permits. '
Q. For services? A. No, for mains.
Q. All mains, or mains and services, or both? A. With reference

In the
Rupreme Court
of Ontario
Defendant’s
Evidence.
No. 12

William L.
McFaul,
Examination.
31st May,

to permits for mains. The blue sheets are notices concerning proposed jo3;
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EXHIBIT 72. Letters granting permission and notifying of inten-
tion to pave, 1931.

Q. Then are those the permits issued? A. These are the permits
issued for installing serviees and mains.

MR. TILLEY: Q. Are they in order of date? A. In 1931, sir, in-
stalling services and mains.

Q. Can you give what date they commenced, and what date they
ended? A. From March 28th, sir, to December 29th, 1931, and also a
pavement cut—permission to connect service,

EXHIBIT 73. Permits on printed forms for 1931.

Mr. RoweLL: Q. Now, Mr. McFaul, during the period in which
yvou were not granting permits, but covered by that letter from the Secre-
tary of the Board of Control requesting the company to file its applica-
tions and plans showing the locations of the lines; can you tell me whether
your superintendent or an official of your department supervised the lay-
ing of any mains laid during that period? A. I believe they were laid
out by a junior engineer and an inspector on the job. That could be
corroborated by the file. I am speaking from memory now.

Mg. Trniey: That means that they laid them without a permit.

Mg. RowerLL: Certain lines were laid during that period.

MR. TmLEY: I thought the witness did know about that.

Wirness: I believe some may have been laid without a permit. 1
would not say positively. If any were laid, we still had an inspector on
the joh, and the lay-outs were made just the same.

His LorpsHIp: Q. Weren’t permits issued afterwards when you
resumed to cover the work that had been done? A. No, I don’t believe
they issued permits for the work that had been done. I don’t think there
were very many, at that.

Mr. RoweLL: Q. No mains were laid by this company so far as you
know, and you are the engineer in charge, without applications being
made and the plans filed with you, and without being done under the
supervision of an official of your department? A. As far as I know,
during the period from 1923 on.

MRr. TrLLey: Does he know?

Mr. RoweLL: I am asking him as the engineer in charge if he knows
of any case where any mains were laid by the Defendant Company in
which the application was not filed, in which plans were not given, and
in which the work was not supervised by an official of his department.

—continuel
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Mgr. TiLEY: That is rather a negative proposition as to whether he
knows of any that were done except under those circumstances. Does he
know all that were laid, is the question?

MRr. RoweLL: Q. Can you answer that? A. T don’t know of any.

His LorpsHIP: Q. Were there any laid for which an application
was not made, to your knowledge? A. Not to my knowledge.

Q. There may have been some laid without a permit being granted ?
A. There undoubtedly were a few while the permits were withheld.
And in connection with those that were laid during the period
when the permits were withheld, was there an official of your department
there to supervise the laying? A. As far as I recollect, I believe there
was.

Q. I suppose you gave the instructions as to what official should
attend-and see that they were laid? A. Yes, the same official we carry
on for all these things.

Mgr. RowELL: Q. And the company paid for the official? A. For
the service of the inspector only. Do not pay for the services of the
engineer. '

His LorpsHIP: Q. The engineer who laid out the plans? A. He
is paid by the city.

Q. The inspector who sees that the plans are complied with is paid
by the company? A. Yes.

Would you kindly look at Exhibit No. 38, a map? The note is,
““Plan showing portions of Township of Barton annexed to the City of
Hamilton since October 26, 1924. United Gas and Fuel Company Limited
lines in existence east of Sherman Avenue as of May 8, 1928, shown
coloured ’” as indicated. Can you tell me whether vou have any
information in your department that would enable you to say whether
those lines were laid in that area by the United Gas and Fuel Company ?
A. T believe the matter could be checked up, ves.

Q. Did they get permits for all? A. Well, speaking of the period
from 1923 on, roughly from July, 1921, when T first came here, T believe
the policy for all mains was to issue permits. I think the companies
applied for permits.

Q. Have you copies of permits in your office for all the lines shown
on this plan? A. I couldn’t say without checking them up.

Q. Have you plans showing the location of the lines? A. Yes, we
have.

Q. Of all shown on this plan? A. I couldn’t say that. That is a
matter of checking the details. I presume we have the detail of them all.

Q. You could check, or permit us to check in your office this plan?
A. Yes, we would permit you to check it in the office.

. Or you could check it too and find out if you had those lines
shown? A. T could have it checked for you, yes.
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CROSS-EXAMINED by MR. TILLEY:

Q. Mr. McFaul, these permits were all issued under By-law 30¢%
A. Yes, sir.

Q. Each permit has endorsed on it, hasn’t it, an extract from the
by-law? A. Yes.

. And do you require, or does the by-law require that the inspector
shall always be paid by the applicant who wants to open up a street?
A. Yes, I believe it does. That is the practice, at any rate.

Q. I see that By-law 30, Section 25, Clause (2) reads,—

““FKvery person who may obtain such permission shall pay the ex-

‘““pense of an Inspector, who shall be appointed by said Engineer to

‘‘superintend the work.”

And the permit on the face reads, ‘‘This permit is issued to Dominion
Natural Gas Company for the purpose of,”” and then the installation re-
ferred to, or the work to be done, and then it reads, ‘“Subject to City
By-laws and Regulations and conditions printed on back hereof.”” And
there is a form for the applicant to sign. I suppose in connection with
these companies you do not insist on their signing? A. No.

Q. Or does the applicant ever sign those? A. Yes, I think any
company—or any private contractor who is not an incorporated company
with a franchise on the streets, or rights on the streets, has to sign it.

Q. What had you to show a franchise on the streets for the Domin-
ion, according to your records? A. The only record we have is that
by-law 533. '

Q. Of the Township of Barton? A. Yes.

Q. Have you anything on record, or did you acquire anything at all
by way of any opinion from solicitors, or the City Solicitor, as to whether
it was a valid by-law, or did you ever consider it? A. T believe the City
Solicitor wrote opinions on. it to me. i

Q. When? A. At different times. Probably in 1926.

). Commencing about 19262 A. Yes.

Q. Would it be right to say that from 1926 on the matter was in
discussion and controversy? A. Yes, it would be.

Q. With the Dominion Company? A. Yes, in connection with the
Dominion Company.

Q. And did it take the form at any previous time—that is previous
to 1929—that permits were stopped, actually stopped? A. T don't re-
call the refusal of permits prior to that date, although I would not sav
that they had not been refused. I don’t remember. There was some
question in 1923 in connection with the Cliff Avenue correspondence filed
there. I say there was some question in 1923 in connection with the
application -on the mountain.

Q. That would be Exhibit 45. What do you refer to? Do you re-
member the particular letter? A. I think there was an application.

Q. What is the particular letter? Do you remember? A. Could
I see the file for 1923 %
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Q. Yes. A. (Examines Ex.45.) I may be wrong about that date.
I guess it was the 1926 letter where Mr. Sweet wrote. _

Q. I would like you to let us know how far back this has been in
controversy? A. What I had in mind was the letter filed in 1926.

Q. Is this the one you mean? (handing letter). A. My request to
them for information as to whether they carried out in their opinion the
terms of that by-law.

. July 31, 1926, Mr. Sweet wrote to you in answer to a letter of
June 12th, written by you to the company. You say in your letter, ‘‘In
reply to your letter . . ... whether in your opinion you have carried
out all the construction work designated in the provisions of By-law 533,
Barton Township.” (Ex. 49.) Is that the letter? A. Yes.

Q. Does that mark the first time that any question was raised so
far as you know? A. As far as I can remember, I think that would he
about the first time anything serious was raised.

Q. At any rate, that was very soon—two or three years after you
went there? A. Yes.

Q. And the reply is,—‘ We are instructed to say that in the opinion
of the company it has earried out . . . .. as it would have been a dupli-
cation.” (Ex. 49.) Do you know whether any action was taken upon
that? Did you refer it to the Board of Control? A. T couldn’t say, sir.

. How would we get at that, whether you did? By the Board of
Control minutes? A. T could look up my letter file to the Board.

Q. We would like to know. That was 1926. Did anything else
take place by way of question about the franchise? A. In 1929 the
Board instructed us to refuse to issue permits.

Q. What was the practice before 19292 Did you before 1929 see
these applications yourself when they came in? A. Generally yes. The
procedure was, generally I saw all the correspondence that came in. Part
of the correspondence would be referred by me to the Sewer Engineer
who had charge of all underground lay-outs.

Q. And the letters would usually be signed by you, although the
permit would be signed by somebody else? A. The letters would be
signed by me or the deputy authorized to sign.

Q. Were those permits referred to the Board of Control? I mean
in practice. I am not caring about special cases. A. No, sir, with
exception as I say of the time in question in 1929.

Q. We will come to that in a moment. Well, then, would it be right
to say that from 1926 until 1929, the question of their rights or no rights
was a matter that was considered by you-—or did you not consider it when
you were issuing these permits? A. I would say that from 1926 to 1929
permits were issued as a matter of routine.

Q. How did they stop in 1929? A. On instructions from the
Board of Control.

Do you know what it was that brought that instruction? What
happened? A. Speaking from memory I believe it was objections of
the United Gas and Fuel Company to further issue of permits.
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Q. Was that in writing or verbal? A. Quite probably it was in
writing. I could not say positively. It would not be to me. It would
be to the Board of Control. -

If there was a letter of that kind, it would be to the Board of
Control. Did you get your instructions in writing or verbally? A. My
instruections were verbal. That is my recollection.

Q. Can you say the month that you stopped issuing permits, so we
can fix the time in 1929?2 A. I cannot, except by the correspondence
there.

Q. What would fix it now for us? I want to get that date. A. The
time would be fixed approximately by the letter of the Secretary of the
Board of Control, dated November 2nd, and referring to a letter of
October 16th.

Q. Let us get that. On November 2nd, Exhibit 66—— A. Yes,
sir.

Q. That was a letter written by the Secretary to Mr. Sieger, the
Gieneral Manager, ‘‘Replying to vour letter of the 16th October . . . ..
may be obtained from the City Engineer.”” That is the letter vou refer
to? A. Yes. I imagine the question came up on the 14th of May then,
or that may have been the question of the distance between the two mains.
I am not sure which.

. Have you got a letter written to you on October 18, 19297 Is
that in the bundle? A. Yes, that was a letter we had. (Part of Ex-
hibit 64.)

Q. That letter reads, ‘“ As we have not as yet received permits . . . .
we would expect to pay as usual.”” That would indicate that the permits
asked on May 14, 1929, were held up. Would that be right? A. I think
that is the assumption.

Q. If those permits had issued in the ordinary course I suppose they
would have been issued within a day or two of May 14th? A, Yes, it
generally takes two or three days, depending on the number in each appli-

cation.

. Q. Would that mark the time when the city through the Board of
Control gave you instructions not to issue permits? A. 1 believe it
would, sir.

Q. Can you fix the time when you commenced to issue permits

‘again? A. October right after the 18th we began to issue permits.

Q. At that time did you issue the permits that were asked on May
14th, or do you know? A. I don’t think we did, sir. The permits here
show from the 18th on. I think most of these applications were re-appli-
Iclations of what had been made in May, although I don’t see my letter

ere.

His LorpsHIP: Q. That would indicate then that there had not
been much work done without a permit? A. My recollection is that
there was not very much work done in that period. They continued to
make applications during that period from May on.

MRr. TrLLey: Q. What was the result so far as you were concerned
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of matters being in that condition, you as Engineer? A. Wait a minute.
I find here that we gave them permit to lay two mains in July. I don’t
think they were held up as long as from May.

. That would seem to be what this letter indicates. Have you a
letter there of October 31, 1923? A. From the Dominion Natural (tas.

Q. No, that would be from the Secretary of the Board of Control, I
guess. A. The Secretary of the Board of Control’s would be November
2nd.

That is no doubt the instruction on which the letter of November
2nd was written? A. Yes.

Now, Mr, McFaul, will you tell us how it came about that permits
were granted after the cessation? Had vou anything to do with that?
A. The permits were renewed on the instructions of the Board. I don’t
think permits were granted during the period that we——

Q. Did you not communicate with the Board and point out the
position matters were in because permits were not being granted, and
from them the facility for keeping track of where the mains were, and
that sort of thing? A. Yes, I believe I did.

MR. StauNTON: Q. Told them what? A. I told the Board we
could not keep track of the locations of the mains, or where the work was
being done without we had some form of permit, or without permits
being issued. ‘

Mg. TrLey: Q. How many systems would there be in the streets
that you had to keep track of in order to determine the locations of mains
and so on? A. The utility companies were the two gas companies, the
Hydro Commission, operating undergound duets, the D. P. & T. (Domin-
ion Power and Transmission), the C. P. R. Telegraph and C. N. R.
Telegraph, our own water mains and sewers.

Q. And from your standpoint as an Engineer, was it important that
the formal permits should be given? A. Very important that locations
be determined by my department rather than by the individual com-
panies, and that a permanent record of the locations be obtained by
reason of issuance of permit with the locations marked on. That is the

-chief reason for giving a permit.

Q. You then mark on your plan—— A. These permits cover a
definite location on the street.

Q. Would it be right to say that that was the cause of the permits
being issued from that date? A. I am not sure that the permits were
all refused from May 14th. ‘

Q. Can you get at that more accurately so we can know the situa-
tion? A. Because I find that the permits were still issued here. These
copies of letters are in my file. I presume they must have been sent.

Q. We will put it this way, that the practice of issuing permits by
your department continued except for this lull through the time when
the question of franchise was an open question, and even after an ex-
clusive franchise was given to the United, so far as the City could grant
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it, and confirmed by Statute—continued afterwards just as before? A.
Issued the permits, ves.

Mg. STaUNTON: Which is that an answer to, of those three ques-
tions?

Mg. TnreEY: Q. It is an answer to all of them, is it? A. The
question again please?

Q. The practice continued through the whole period when there
were questions raised about franchise rights, and even after the city had,
so far as it could, granted an exclusive franchise to the United Company,
and that had been confirmed by legislation, subjeet to existing rights——

His LorpsHip: Q. The same practice throughout? A. The same
practice throughout was continued. I don’t think there was any cessa-
tion of issue of permits, as long a period as from May to October. It
was a short period I think.

MRr. TiLLey: Q. If vou could give us the definite time I would be
glad to get it? A. I can’t from my file because 1 see the permits here.
. You were brought through 1931. Were permits issued in 1932%

A. 1 don’t think there were any asked for.

How late in 1931 were they issued? A. The last one in 1931
must be in the file there. The last permit in 1931 would be somewhere
about December.

Q. December, is that right? A. Yes. These are for services any-
way. December 29th, that is a service.

His LorpsHIP: Q. I think you said most of those in 1931 were
service permits rather than for mains? A. Here is a gas main, a permit
on Cannon Street, from John to Catharine, to be laid October 15th,

Mg, TILEY: Q. October 15, 19312 A. Yes.

Q. As to the services, that involved a service off a gas main? A.
Yes.

Q. And it would be on the street? A. Yes, sir.

Q. The execution of work under a service permit would involve
carrving a pipe from the main to the private property on the street?
A. Yes, sir.

Q. And that continued how late in 1931%? A. The last one of that
was December 29th.

December 29, 1931. Now as to these pavement notices sent out;
thev were all sent following a uniform practice to notify all publie utilities
when you are going to pave a street? A. Yes, sir, that is the uniform
practice.

Q. And these companies are all on a list, are thev? And when one
gets a notice, they all get a notice? A. They all get a notice. That in-
cludes private contractors who do that sort of work for the property
owners. Might I make here one reservation in connection with that? I
think in connection with those permits for that period there may have
been a period in which they were not issued, and the permits were then
subsequently issued for the back work, and dated as the time that the
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work was done. I am informed that by my clerk. That is why there is
no gap in the permit period.

Q. To make it clear then, you understand the practice was, or what
happened in point of fact was, that later on permits were dated back to
the time the work was done? A. Yes, and the work was carried on
between. It may have been from May to October.

His LorpsHIP: Q. Would that lead to the conclusion that all the
work that was done was covered by permit, although issued afterwards?
A. That is the coneclusion, sir.

RE-EXAMINED by MR. ROWELL:

Q. The answer you gave to my learned friend in response to his last
question, is not based on any personal knowledge or recollection, as I
understood it. It is based on some information your clerk gave you?
A. Tt is based on information the clerk gave me, and the records in the
file do bear that out.

Q. When you say the records bear it out; do you say that where you
issued a permit it was accompanied by a letter when you sént the permit
out? A. It was the letter file I was referring to, and the copies of the
letters are in the file of that year.

Q. Would the letter be dated back? A. This is just a short period.
The letter is a document accompanying the permit, on the back of it, and
the letter is the record for our letter file which accompanies these permits.

Q. We have these letters here, hearing various dates. Did I under-
stand you to say that these letters would be dated back some weeks or
months? A. Waell, the letters are similar

Hi1s LorpsHIP: Q. Would it happen as a matter of fact that the
letter would be the same date as the permit? The permit might be ante-
dated and the letter enclosing it be the very date. How would that be?
You could trace it up I suppose quite readily, because the letter refers to
the particular work that is to be done. It could be checked up in that
way. A. As I understood the question, I was asked by Mr. Tilley if the
permits had been refused from May till October. In looking through my
file T find letters giving permits between those dates, which lead me to
believe that the permits had either been dated back or there had been no
cessation, one of tha two.

MR. TiLLEY : .1 suppose there is some person in vour depar
who can tell accurately about that. P Y partment

Mg. RowerL: Q. Do the letters appear in the regular course in
your file as of the dates they bear? A. Yes, they appear in with the
rest of the correspondence. )

Do you suggest that these letters were dated back to some earlier
date than that on which they were sent? A. This is a composite file of
both gas companies and all matters relating to gas. I may have made a
mistake in noting those United Gas and Fuel letters.

Mr. Tmwrey: Q. Aren’t the permits numbered? A. There are
some here, Dominion Natural Gas, yes.
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M=g. RowELL: Q Later than May? A. Later than May. Here is
one July, and there is another one July. There is May 28th.

Q. You did continue to issue permits all through the summer of
1929% A. Yes, sir.

Q. Can you fix the date then on which you stopped issuing permits?
A. My clerk informs me that these permits were issued in territory
that was not under dispute at the time, during that period, on the moun-
tain.

Q. What do you mean, not under dispute? A. T mean the contro-
versy, the beginning of the thmg at least, was mostly on property annexed
to the City of Hamilton below the mountam and east of Sherman Avenue.

His LorpsHIP: Q. Aren’t these tracts of land that have been an-
nexed to the city from Barton even upon the mountain? A. There are
some of those may have been that. Most of these properties were east of
Sherman and below the mountain. Here is a permit issued for property
helow the mountain in that period, on May 28th.

Mgr. TiLLey: Q. Mr. McFaul, the controversy developed over east
of Sherman Avenue? A. That was the beginning of the controversy,
the territory east of Sherman Avenue and below the mountain.

Mg. RowrLL: If my learned friend will permit me.

Hi1s LorpsHIP: Go on and finish.

Mg. RowerLL: Q. What did you mean by saying that the contro-
versy related to the property below the mountain? Wasn’t the property
on the mountain in respect of which these permits were granted in the
summer of 1929 part of the Township of Barton which had been annexed
to the City of Hamilton? A. The permits that were under discussion
there were mostly inside a small territory that had already been annexed
to the City of Hamilton many vears ago. That is north of Concession
Street to the mountain brow. I don’t recall issuing many gas permits
for the territory annexed to the City of Hamilton in 1928 and 1929, for
the reason that most of that telntow was already served before it came
in. There may have been some permits. Undoubtedly there were, since
annexation.

Q. -The permits that were issued in the summer of 1929, most of
them were for property on the mountain brow? A. No, some of them
were down below the brow east of Sherman Avenue.

Q. Take, first, the ones that were on the mountain brow; they were
all property that had at one time been in the Township of Barton and
at the time of granting of the permits had been annexed to the Cltv of
Hamilton. A. Yes, sir, that is correct.

Q. Take the perm1ts that were issued below the mountain in the
summer of 1929, they were also in that territory? A. They were also in
the territory east of Sherman Avenue.

Q. And that had been annexed? A. And that had been annexed.

Q. What did you mean by saying the controversy was prinecipally
the property east of Sherman Avenue? A. The activity of the company
was in the territory east of Sherman Avenue. The activities of the Do-
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minion Natural Gas Company were principally in extending east of
Sherman Avenue in a territory that was already served by the United
Gas and Fuel Company, and that is where the argument began.

Q. But that was all in the Township of Barton, and you understood,
as far as yvour understanding was concerned, all covered by the franchise
of the Township of Barton? A. It had been in the Township of Barton,
yes, prior to annexation.

Q. I understood you to say to my learned friend, or you rather
assented to a proposition of my learned friend, that the discussion and
controversy had continued since 1926. I don’t know whether you in-
tended to assent to that proposition. Will you tell me what you meant
by that? Was there any controversy A. The controversy, the
question of the franchise rights, was undoubtedly shown in the letters
which you filed in 1926. How serious it was is probably pretty hard to
say at this date. I do not imagine it was very serious at that time.

His LorpsHIP: Q. A mild protest? A. Yes, a mild protest might
cover the situation.

Mr. RowerLL: Q. There is nothing there shown further than an
inquiry by you of the company as to whether they had complied with the
conditions of laying the pipes referred to in the franchise, is there? A.
There is nothing in that correspondence. No doubt I had reason for in-
quiring into the franchise.

Q. You made no inquiry other than that one. Isn’t that correct?
Have you made any others? A. Any other inquiry I made? That is
only with reference to inquiry with the company itself.

Q. We are dealing with the company itself. A. As regards the
validity of the by-law?

His LorpsaIp: Q. Wouldn’t that indicate that your whole concern
was whether they had become disentitled to any franchise; that they had
not complied with the terms of the by-law and therefore could not have a

f}rlanchise under it? Is that the attitude you took? A. Probably partly
that

' Q.. Because you asked them if they had completed the work men-
tioned in the by-law. A. To carry out the duties of my office it is neces-
sary for me to be sure that my actions were correct,

. You see, all your letter asked them was whether thev had com-
pleted the work, I think mentioned in section 22 of the by-law.”

Mg. RoweLL: Completed the work mentioned in the bv-law. The
letter is general and the reply is specific, my Lord. ’

Wirness: That is chiefly the information that I acquired, that that
is all they were to do as part of their work.

MRr. RoweLL: Q. You were satisfied with the reply apparently, for
you went on and issued the certificate or permit, did you not? A. We
issued the certificates, ves.

Q. You raised no further objection—you asked no further ques-
tions. A. T raised no further objections, no.
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Q. You asked no further questions of the company? A. I asked
no further questions of the company, correct.

Q. And you went ahead and issued permits. Did you get instruc-
tions from anybody to issue the permits? A. T don’t recall any specific
instructions more than my authority under by-law 30.

Q. You told us before you would not have issued it under by-law 30
unless you thought they had a right to it on the basis of some franchise.

His LorpsHip: Q. The letter you received in reply, did that satisfy
vou that they were entitled? A. So far as their information was con-
cerned. No doubt I took it up with the city solicitor at that time, had
his opinion on it.

Mgr. RoweLL: Q. Was he satisfied, and were you satisfied ?

Mr. TiLLEY: If you are going to have the opinion, you must have
the opinion.

His LorpsaIr: Q. Yes. You were satisfied from some source be-
cause you went on and issued the permits? A. Yes.

Mr. RoweLL: Q. Did any other question arise after being satisfied
from some source on the matter, and going on to issue the permits? Did
any question arise until 1929? A. Not that I recall.

Q. Well then we can say that the controversy, so far as there was
one, was something that arose in 1929. Is that correct? A. Yes, I
think this is principally correct. -

. Now in 1929 you told my learned friend that you had communi-
cated with the Board of Control. You said to the Board of Control that
you had difficulty in keeping track without permits. Was that a verbal
communication or a letter? A. I couldn’t say specifically; either by
word of mouth or by letter.

Q. Well, can’t you tell us which—look up and tell us? A. I can
look up my file and tell you whether there was a letter or not.

Q. If there was a letter we would like to see what it was. If there
was a letter, the letter speaks for itself. You will look that up, will you,
at the noon adjournment, and see if you can find what the nature of the
communication was. Look up all correspondence that you may have had
with the Board of Control or the authorities in reference to the granting
of these permits in 1929 or 1930; so that we will have the record. You
said in 1929 the difficulty arose. You thought the United Gas Company
was objecting. I understood you to say through some objection on the
part of the United Gas Company. Is that correct? A. Yes, there was
an objection by the United Gas Company to the issuance of further
permits.

Q. Was that the time when the two companies were negotiating for
a franchise with the city? A. There were a lot of negotiations on in
connection with——

MR. TiLLeY: Mr. Rowell, your question suggests there—first, you

say both companies. I suppose you mean the United Company and the
Dominion ¢

Mr. RoweLL: Yes.
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Mg. TiLLeY: You say negotiating a franchise?

His LorbsHIP: Were they both applying for a franchise at that time
to the city ¢

Witness: No. The situation was rather involved. It was a ques-
tion of augmenting the gas supply, and the question of bringing in natural
gas, and using coke oven gas from the Steel Company. I don’t recall all
the details. The primary question was with regard to the right to lay
mains and distribute gas in this territory.

Mg. RoweLL: Q. You have told us that the general question was
up of a supply of gas to the city.

Mg. ToLEY: What year do you say?

Mgz. RowerL: 1929,

MR. TiLLEY: Does the witness say that?

Wirness: If I said that I misunderstood your question. I don’t
think there was any question of there being an adequate supply from both
sources at that time.

His LornsHIP: Q. What was the question at that time? A. The
question as I understood it was of argument between these two companies,
as to whether the Dominion had the right to lay mains in this territory
east of Sherman Avenue.

. Anyway, it was a controversy between the two concerns, and the
United objected to the issue of further permits to the Dominion? A.
That is correct, sir.

Mr. RoweLL: Q. In the end you got instructions from the Board
of Control, you have told us, to go ahead and issue the permits? A. Yes.

You told my learned friend the practice continued of issuing
permits after 1931, through 1931. Did you issue any permits at any time
to this company other than such as you thought them entitled to?

Mg. TiLLEy: I object to that question. The permit is in black and
white.

His LornsHIP: He is not the judge in the matter.

‘MRr. TrLLEY: They are entitled to it under By-law 30.

Mr. RowerLL: No.

His LorpsHIP: He is not the forum that determines that. He did it
I suppose in pursuance of what he considered to be his duty.

Mr. RoweLL: If the witness could look up at the noon adjournment
any correspondence with the Board of Control, my Lord.

His LorpsHIP: Very well.

Mg. RowrLL: Or the City Solicitor.

His Lorpsaip: I am not so sure about that.

Court adjourned at one until 2.30 p.m.
O~ RrsuminNg at 2.30 p.m.

His LorpsHIir: Mr. Kent I understood had those documents here
this morning.
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MR. TiLLEY: He gave us the certificate and it was put in. He has
copied the other one,

SAMUEL HORATIO KENT, Recalled. Examined by MR. ROWELL:

. You were going to put in a copy of By-law No. 25642 A. Yes.
(Producing copy.)

Q. And that is a copy, is it? A. Yes, that is a copy. (Exhibit
18.)

" Q. This was to provide for taking a vote on the By-law No. 400 as
amended by By-law No. 4432 A. Yes.

Q. Then, Mr. Kent, you were going to look up to see if there is any
minute or instructions of any kind in reference to bringing this action.
A. T have no council records of any whatever.

. No council records of it whatever. Who was the Mayor of the
city in 19312 A. John Peebles.
. Do you recognize his signature, Mr. Kent? (handing document).
A. Yes, that is Mr. Peebles’ signature.
A letter dated December 17, 1931, to Hon. George Lynch-Staun-
ton. “‘Dear Mr. Staunton ”

MR. TrLieEY: What is that?

His LorpsHIP: You had better show it to Mr. Tilley.

MR. RowELL: On this same point, my Lord.

His LorpsHIP: You cannot give Mr. Peebles’ evidence by producing
a letter he wrote. That would be an easy way for some witnesses. You
have the evidence here of Mr. Kent, to testify to it.

Mr. RoweLL: Q. No vote was taken in connection with the by-law
of 1931—no vote of the electors? A. 1931%

His LorpsHir: You had better tell him the number.

Mr. RoweLL: The by-law of 1931 is 4168, also the agreement, Ex-
hibit 20. That is the by-law conferring the franchise upon the defendant
United Gas Company, the hy-law of the 24th of March, 1931.

His LorpsHir: Was that not the very object of the special act, to
avoid the necessity of it?

Wirness: That was the object, yes. No, sir, there was no by-law
submitted to the people on that.

MRr. RoweLL: Is Mr. McFaul here? (Witness does not answer.)

I might, so as not to delay the Court, turn to another branch of the
case, my Lord. There are a number of witnesses on the question of the
laying and building of those lines in 1904 and 1905 in the Township of
Barton. My submission is that at this date we cannot be called upon to
prove it, but I do not want to leave anything open that can be properly
dealt with. Insofar as there are witnesses alive and in existence and
available, I have them here, my Lord.

His LorpsHIr: If you think it is necessary, why call them. Is it in
controversy, this point?
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Mmﬁ’;ﬁi"gow Mg. Toey: T have no knowledge on the point.
of Ontario His LorpsHIr: Call the witnesses then.

Defendant’s

Eyidence.  JOHN FRANCIS CARMODY, Sworn. Examined by MR. ROWELL:
John F.

Carmody, Q. Mr. Carmody, I believe you reside in the City of Brantford?
5*1“&“3““- A. Yes, I live in Brantford. _ .
Jozz. Q. Were you a contractor in the putting in of certain gas pipe lines

in the year 1904 and 1905%? A. Yes, sir.

Q. For the Dominion Natural Gas Company? A. ¥Yes, sir.

Q. Wkhat line did you put in? A. We called it from Hamilton to
Dundas. It would be at the intersection here. We started a dead line
at a dead end there.

Q. On Exhibit 34? A. Yes.

Q. That is marked ‘“Fennel Avenue” on this plan. You started at
a dead end you say, and where did you go to? A. We went by the
asylum, and went down to where—we went down the mountain and on
to Dundas through the T.H. & B. and the golf course and the highway,
and then to a gas station at Dundas.

Hi1s LowrpsHIP: Q. Could you give the start and finish of the lines?
You say they started at a dead end at what point? A. At this point.

Q. Was there a street or avenue?

Mg. RoweLL: It is marked on this Fennel and Gage. The witness
says he could not remember the name of the street. The point is at the
corner of Fennel and Gage as marked on this plan. It is the intersec-
tion of the main line on Gage Avenue.

Q. You built from that point by starting westerlv? A. Yes, sir.

Q. And on past—just describe it as best you ean, Mr. Carmody.
A. We went right straight along there to the point where we went down
the mountain.

Q. Along Fennel Avenue? A. There was a stairs there but there
was no street where we went down at that time.

Q. That is a point beyond the end of the red line shown on this
plan? A. Yes, sir, I would say so.

The mountain is shown marked on the plan, ‘‘the Niagara Es-
carpment.”” That is as accurate as you can describe it, is it? A. That
is just exactly what happened. I can’t say the names of the streets. I
know that is by the asylum, and over where we went straight down the
mountain by those steps that are there. There was some name for it.
I forget just now. Through the golf course and down the T.H. & B.
on the highway to the gas house in Dundas.

Q. Will you tell us the date on which you put in that line? A. I
have the time books.

His LorpsHir: Q. That is the best way. You can refresh vour
memory. Have you got them there with you? A. Mr. Sweet has them.

Q. Have you looked at them recently? A. Yes, about the 4th of
December we started the line.
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Q. What year? A. 1904.

Q. Started about the 4th of December, 1904, and when did
finish? A. The last I have there is the 13th of January.

Q. 1905? A. 1905.

Mg. RowerLL: Q. Do you know who had the contraet for any other
portion of this work? A. I know that Mr. I just forget his name
at the minute. I know the contractor. He was from Marion, Ind.

Q. Did you know Mr. Bunker? A. Bunker is the man, yes. It
Just slipped my memory for the minute.

Q. Bunker is the man who had the contract?
to where I started.

His Lorpsuip: Q. That is Selkirk in the gas——A. Yes, sir,
Haldimand County. 7

Mr. RoweLL: Q. That is the time book, is it? A. Yes. I also
had a letter from Mr. Aikens after the line was completed, some time
after the line was completed.

Who was Mr. Aikens? A. He was Superintendent of the
Domniinion (zas Company at the time.

Q. His letter to you is dated A. June 27, 1905.

Q. And at that time the line had been A. Yes, for some time
the line had been completed.

His LorpsHIir: Those letters and the book are just to refresh his
memory : that is all.

CROSS-EXAMINED by MR. TILLEY :

Q. The line you built was a line to supply Dundas? A. Yes, sir.

Q. And went on to Dundas? A. Yes, sir, a six-inch line right to
Dundas.

M=z. RowrLL:

you

A. From Selkirk

Mzr. McFaul is here now, my Lord.

W. L. McFAUL, Recalled. Examined by MR. ROWELL:

Q. Have you been able to turn up any correspondence with the
Board of Control in reference to the permits or franchise of the Domin-
ion Natural Gas Company. A. Yes, I have a letter of October 19, 1929
—two letters, copies of which were attached, of October 16 from the Do-
minion Natural Gas Company to me, and October the 18th.

Q. Is that the first and only communication you had in 1929 in
reference to these permits? A. Yes, that is the only communication as
far as I can find.

Q. I see this first letter of October 19, 1929, is to the Chairman and
Members of the Board of Control. (Reads letter). Then the letters
attached are the letters we had this morning, are they? A. Yes, copies
of the letters.

Q. Copies of the letters that we put in this morning. Then what
reply did you get from the Board of Control? A. I got no written
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reply, and instructions to hold up the permits for the time being. The
permits were held up, in any event. The next correspondence was March
17, 1930, at which time I forwarded a copy of the letter referred to this
morning from Mr. Simpson of Lee Simpson. A copy of Mr. Simpson’s
letter was attached, asking for permission to proceed, and that was re-
ferred to the Board of Control.

EXHIBIT 74. Letter Oct. 19, 1929, City Engineer to Board of Con-
trol. Letter Oct. 16, 1929, Dominion Natural Gas to City FEngineer.
Letter, Oct. 18, 1929, Dominion Natural Gas to City Engineer.

Q. The letter of March 17, 1930, is as follows: (Reads letter).

EXHIBIT 75. Letter, March 17, 1930, City Engineer to Board of
Control. Letter, March 14, 1930, from Messrs. Lee, Simpson & Murga-
trovd to City Engineer. ‘

Q. What communication if any did you receive from the Board of
Control in answer to that? A. There was a further letter. My boy
is making a copy of it. It ought to be here in a couple of minutes. In-
structing me to proceed to issue permits, about April from the Secretary
of the Board.

Q. Does that cover the communications you had that passed between
yvou and the Board of Control in reference to this matter during 1929
and 19302 A. I think that covers it pretty well.

Q. Have you searched? All I wish to know is, if we have all the
correspondence. A. We searched all we had time to search.

Mgr. RoweLL: The letter of instructions, my Lord, might go in as

Exhibit No. 76.

His LorosHIP: . You say it is coming? A. Yes, we are making
copies, vour Lordship. The boy will be here in a few minutes.

MRr. RoweLL: Q. Do you remember about the date of that letter?
A. T think it would be about the middle of April. I know they started
work on April 16th again, two permits being issued. I checked this up
from the diary of the engineer immediately in charge of the work.

. Can you tell me if you communicated with the Board of Control
at the time you had that correspondence in 1926 with the company ahout
their franchise? A. I don’t find any communication with the Board of
Control at that time—no communication with the Board of Control.

Q. What communication do you find at that time? A. There was
communication with the solicitor at that time.
Q. With the City Solicitor? A. Yes.

Have you got copies of the communication with the City Solici-
tor? A. Not here. We have copies, yes, on our files. The communi-
cation I have reference to there was dealing specifically with the Cliff
Avenue application of the Dominion Natural Gas Company, and the per-
mit was issued and filed here among the documents.

. The permit was issued and filed here after you heard from the
solicitor? A. Yes.

Q. Then did you have any communication at any intervening period
with the Board of Control or the Solicitor in reference to the franchise
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of the Dominion Natural Gas Company, or permits to them? A. I
think these cover all the communications—all we could find, at any rate.

MRr. RoweLL: I would ask, my Lord, that we might have the pro-
duction of the letter to the Solicitor and the reply.

His LorpsaIp: What would it be evidence of, Mr. Rowell?* Would
it not be a privileged communication—a communication between Solici-
tor and client ¢

MR. RoweLL: If it is a basis of action, my Lord; that is the only
ground on which I could ask it, if it is the basis on which he took action.

His LorpsHIP: You had no communication with the Solicitor?

Mr. RoweLL: No.

Hi1s LorpsHIp:. The result of the communieation is that the witness
issues the permits.

MR. StauNTON: They sent us a copy of it.

His LowpsHIP: I suppose the Solicitor weuld give his opinion and
that would hardly be binding on the Court.

MR. RoweLL: I am informed a copy was sent to us.
check that up, my Lord.

EXHIBIT 76. Copy of letter, April 1, 1930, Board of Control to
City Engineer.

By MR. TILLEY:

Q. Does the production of the further letters you have found dur-
ing the adjournment refresh your memory at all as to the length of time
there was a stoppage in issuing permits in 19292 A. Investigation of
the letters and of the diary of the engineer in charge of the work shows
that on August 26, 1929, the work on the permits issued up to that time
was completed, and they were closed down, and was not resumed again
until April 16, 1930, which I presume was subsequent to this letter of
instruection of the Board of Control. I am sorry that copy is not here
(Ex. 76) but it ought to be here any minute. .

Q. We will get that later. What about the period from May? You
stopped issuing permits in May, but the work went on under permits
previously granted until August, I gather. A. No, the file does not
show we stopped issuing them until some time in August, the 14th of
August I think there was some question raised about it by one of the
companies,

Q. I did not understand how it was that Mr. Simpson wrote that
the permits applied for in May had not been granted. A. There was
some difficulty _

The Dominion Natural Gas Company wrote you on October 16th
(Ex. 74) ““On May 14th we requested permits to lay mains on a number
of streets east of Sherman Ave. in the City of Hamilton. Up to date we
have not yet received these permts.”” A. T take it that part of the diffi-
culty was with regard to the location on the street. The question came
up about that time—I think to be precise some time after May—about

We will just
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the distance between the United (Gas and Fuel Company’s mains and any
other gas mains or any other utility.

His LorpsHIr: Q. A question of detail then? A. There was a
question of detail, yes. I think that had some—the correspondence
shows that that question came into the picture in August.

Mr. TiiLey: Q. T gather from what you say in describing the stop-
page of the work, that in 1929 there was a definite program of extending
lines in that particular area of the city? A. Yes.

Q. By the Dominion? A. Yes. Quite a number of permits had
been issued earlier in the year. ‘

Q. There was a particular locality in which they were making these
extensions? A. In the area east of Sherman Avenie.

Q. That was a definite program of extension rather than detailed
or individual extensions for short distances as we had in the earlier years
that were produced, like 1923 and 1924, one or two permits a year? A.
The program in 1929 was primarily an extension of the scheme following
the vears 1926, 1927 and 1928.

His LorpsHIP: Q. But on a larger scale? A. Well, about the
same scale as had been carried on in the year before.

Mr. Tiwiey: Q. I gather that 1929 was a larger scale than 1928,
and 1928 was a distinctly larger scale than any year before? A. 1T
couldn’t say without checking the amount of work that 1929 was greater
than 1928.

Q. Could it be checked? A. Yes, it could be. I don’t believe
there was as big a program in 1929, speaking from memory, as there was
in 1928. ‘

Q. Possibly I should have put it this way. 1928 was quite different
from any former year? A. 1928 was a big program.

And it was a big program where they were commencing to dupli-
cate the United lines, put their lines on the same street? A, Yes.

Q. I don’t know whether that was done in 1927 at all, but at any
rate, it was a definite program, and a large program in 1928% A. Un-
doubtedly quite a number of these streets, if not all of them were dupli-
cations of existing lines,

By MR. ROWELL:

. Mr. McFaul, in Exhibit 54, put in this morning I notice the first
letter dated May 4, 1927, states, ‘‘This will be the first of a series of
requests for permits, for distribution mains which we want to lay this
summer. Within a few days we will send you a sketch showing our
entire proposed extension for the summer.” Does that enable you to
recall that the definite plan of extension commenced in 1927% A. I
believe the bigger program started in 1927. There was a beginning of it
made in 1926.

Mr. TrLey: Q. I wish you would check that, Mr. McFaul. A. I
withdraw that statement. The item of 1926 was extensions on the mount-
ain as I recall. 1927 was the beginning of the big program.
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Mg. RoweLL: Q. And this was an application of May 4, 1927, in
which they told you they were commencing that program? A. That is
correct.

A CYQ And they filed with you a general plan I think you told me?
. Yes.

Mr. TiLey: Q. Have you got that plan? A. Not here. We
probably have it in the office.

His LorpsHiP: The Clerk is here now, and you can put in that
letter.

Mr. RoweLL: Q. The program outlined, starting in 1927, con-
tinued on through 1928 and 1929? A. Yes.

MR. TiLLEY: Mr. Rowell, do you mean by that, that the plan that
was submitted in 1927 was for more than the year 1927¢%

His LoxrpsHIP: Provided for the work of 1928 and 1929¢

MR. RowerL: I did not mean to suggest that, my Lord, but the gen-
eral plan of extensions in this distriet.

His LorpsHiP: The plan I apprehend would only relate to the appli-
cation——

MRg. RoweLL: Yes, for 1927.

WirnEss: I have a letter here to the Board of Control of August
14, dealing with the situation, and advising the Board that there was a
difficulty about the location of the mains on the street to get the sufficient
clearance. According to an amendment of the Utility Aect, a six foot
clearance between other utilities was required.

His LorosHir: That would only relate to the detail. It did not deal
with the large question at all.

WiTNEss: No. Also, on August 14th T wrote a letter—1929, T wrote
a further letter to the Board—*‘I beg to attach herewith list of gas mains

“for which the Dominion Natural Gas Company have applied, to-

““gether with the locations for same as determined by a survey on

“the ground and from information available at this office. Kindly

“instruct me whether I am to issue these permits or not.”’

Mg. RoweLL: Q. This letter of August 14th to which you have re-
ferred grew out of a request for permits from the United Gas and Fuel
Company. Is that it? A. No, I think it grew out of the question, or
the objection, of the United Gas and Fuel Company to permits being
issued to the Dominion Natural Gas Company to lay mains within six
feet of their mains, a regulation which had been laid down by, I think it
is, the Public Utilities Act in the year 1927.

MRr. TrLeY: Q. Have you any letter from the United Gas? T am
told their protest was not limited to six feet. A. There is a copy of a
letter attached, isn’t there?

Q. That is a report from the engineer. A. This is all dealing with
the locations.

Mr. RoweLL: Q. In this letter I see you state, ‘‘I have never been
notified of or shown any regulation governing the laying of these gas
mains.” Are you referring there to United (Gas and Fuel Company’s
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mains? A. I am referring to the regulation requiring a clearance of
six feet, or some other. We required up to that time three feet, but the
Legislature apparently put a clause in that act requiring a clearance of
six feet. Here is also a letter from the Secretary of the Board of Control
to me, dealing with the situation and instructing me to issue——

His LorpsHIP: Q. That was Exhibit 762 A. 1 don’t think you
had this letter. This is November 6th. This is a new one.

Mg. RoweLL: This is to Mr. McFaul from Mr. Barr, the Secretary,
“I beg to inform you . . . United Gas and Fuel Company.”’

Q. Is that the letter to which you referred this morning when you
said you received instructions not to issue permits? A. Yes, that is
the letter I believe.

EXHIBIT 77. Copy of letter, Secretary of Board of Control to City
Engineer, Nov. 6, 1929.

Mr. RoweLL: (Reads Exhibit 76). .

Wirness: That is the copy of the works order covering the cham-
ber. This is a copy of the letter of Nov. 5th you asked for, 1927.

Mr. RoweLL: It is to be added to the Exhibit granting permits in
1927. (Ex. 55).

WirnNess: (Producing various letters). That is the letter in which
I asked for instructions, the letter of August 14th.

MRr. RoweLL: Then on August 14th, 1929, vou wrote the Chairman
and Members of the Board of Control. (Reads letter). That is the one
you promised to give us copies of ¢

WirnEss: Yes, I did not have a copy here.

Mg. RowELL: Perhaps we had better make this a separate exhibit.

EXHIBIT 78. Letter Aug. 14, 1929, City Engineer to Board of
Control. _

Mg. RowerL: Q. You promised to produce copies of the letter and
the order in connection with the building of the gas regulator in 1928¢
A. Yes, that is a copy of the blue order you have here, that they have in
the letter file. (Ex. 62).

. A letter was to accompany it. A. T have no letter from them.
All T got was the order.

Q. I thought you showed us a letter this morning, November 14,
1928." Did you find that this had been paid for by the company? A.
The accountant is looking it up. I have no doubt it is. The initials of
mv cost acecountant show that a requisition was made out, and that would
cover automatically an order to the accountants’ department to collect
the account.

. So this regulator was built by the City of Hamilton for the De-
fendant Company in 19282 A. Yes.

. In connection with their gas distribution in the annexed por-
tions of the City of Hamilton? A. Yes, sir. One correction, sir; that
should be regulator chamber.

His LorpsHIP: Q. That is the building? A. The structure to

house it.
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Mr. RoweLL: When the letter is turned up it could be attached to
the exhibit, my Lord. I need not detain your Lordship.

WiTNEsSS: We have the copy of their letter to me asking for per-
mission to do that.

Mr. RowerL: Q. Will you have that copied? A. We will have
to make a copy for you.

His LornsHipr: Attach it to the copy of the order. (Ex. 62).

Mr. TiLLey: May I just ask one question?

Hi1s LorbsHIP: Yes.

By MR. TILLEY :

Q. I don’t know quite how you left it, but vou were asked about a
letter that you got from your Sewer Engineer in August, 1929, reporting
on the location of mains of the Dominion Company with respeet to the
mains of the United Company. Do you remember that? They had to
be six feet away? A. Yes, sir.

Q. I did not know whether you said that the only complaint the
United Company were making at that time was as to the mains being too
close to their mains, or whether the complaint was broader, and they were
then complaining that the mains should not be there at all. I have some
correspondence at that time. When was it the complaint was broader

than that? A. The complaint was broader than that, but that was

another feature that entered into the complaint. The complaint about
the mains not being there at all was earlier than that, and this was an-
other feature that entered into it, and that was the complaint at the time.

HERBERT L. BARR, Sworn. Examined by MR. ROWELL:

. You are Secretary of the Board of Control of the City of Ham-
ilton? A. Yes.

Mgr. Tirey: You were going to close up, Mr. Rowell, whether the
letter of the solicitor was sent to you. Did you close that up?

Mgr. RowrkLL: I am instructed it was not sent.

Mg. RowerL: (Resuming examination). Q. For how long have
you held that position? A. About eighteen years.

. Can you tell me if a communication from the City Engineer came
before the Board of Control on October 21, 1929, in reference to an appli-
cation of the Dominion (Gas Company, in reference to the granting of
permits. A. Yes, I received that letter.

'Q. Can you tell the Court what action the Board of Control took?
A. T can’t talk from memory. I have to read from my minutes.

His LorpsHIP: Q. You made the minutes at the time? A. T did.
This is October 21, 1929. “W. L. McFaul, City Engineer, wrote enclos-

“ing copies of application of the Dominion Natural Gas Company,

“advising that up to date they have not received permits requested

“by them on May 14th last, and that they are now giving notice that
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““they will lay gas mains on Balmoral Avenue, and to have an in-

““spector on the job if vou consider it necessary.’”’

Mr. RoweLL: Q. Was any action taken that day? A. 1 don’t
think any action was taken until October 31st.

Q. Will you tell the Court what action was taken? A. The Secre-
tarvy was instructed to advise the Dominion Natural Gas Company to
continue to file their applications for laying of mains together with plans
showing locations which are to be at least six feet from existing gas mains.
Also United Gas and Fuel Company to file with the city an up-to-date
plan of their general distribution system:; also file applications with
plans of any new mains which are to be located at least six feet from
existing gas mains. That is the action of the Board.

Q. Did the letter from Mr. Simpson come before the Board in 1930¢
A. Yes.

. We have a letter produced this morning which was sent on I
understand to the Board. A. March 19, 1930. .

Q. What took place on that occasion? A. I will still have to read
from my minutes. ‘‘T. H. Simpson wrote asking on behalf of the
Dominion Natural Gas Company that construction permits be issued by
the City Engineer, advising that they are willing to file plans showing
locations of their mains, and to pay inspector of city.”” ‘‘The City En-
gineer wrote advising that this would be the most satisfactory way to
proceed, which was referred to the City Solicitor for his opinion.”

When did the matter come before the Board again? A. On
the 21st, two days afterwards.

His LorpsHIP: Q. 21st of what? A. Of March, 1930.

Mr. RowerLL: Q. What took place on that occasion? A. ‘‘The
Citv Solicitor forwarded an opinion in this matter of granting a permit
to the Dominion Natural Gas Company Limited for laying gas mains in
area in the eastern portion of the city formerly the Township of Barton,
in which he states that it is not lawful to make a hole in the city streets
without a permit. The City Engineer to be instructed to issue permits
to the company, provided plans showing location of such mains are filed
with him, and the company bear the cost of inspector on the work for
that section of the city wherein the Company have a franchise.”

. Did you communicate the decision of the Board of Control in
hoth cases to the City Engineer? A. Yes, I did that. I have copies of
mv letters. I think I heard them read here.

" Q. Yes, they are both in. A. T have one to Mr. Levitt and one
to Mr. McFaul, and one to Mr. C. M. Sieger of the Dominion Natural Gas.
Can vou tell me if the matter came before the Board of Control

in 19262 Can you tell me if the question of the Dominion Company’s
permits or franchise came before the Board in 19267 A. T have no
recollection of 1926. I did not go back that far. I did not expect you
would want to go back that far. I was asked more particularly to sub-
mit this letter of Mr. Simpson’s to the Board, and Mr. Waddell’s opinion.

Q. I wish you would see if there is anvthing in 1926 or earlier, from
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1920 to 1926. See if anything came before the Board of Control in the
matter? A. What was that about?
). About the Dominion Company’s franchise or permits. A. I

will do that.

Mg. Tiiey: I am not sure that all these letters are in. I thought
you said that notice was given following the meeting of March 21, 1930.
Are those in? :

Mr. RoweLL: Yes. The letter of the Secretary of the Board, from
him to Mr. McFaul? )

Mgr. TiLEY: Yes.

Wirness: Yes, I heard it read.

MRg. TiLLEY: You heard it read?

WiTNEss: Yes.

Mg. TiLEY: Then we won’t need that.

WILLIAM J. AIKENS, Sworn. Examined bv MR. ROWELL:

Q. Mr. Aikens, you reside in the City of Hamilton at the present
time? A. I reside in Vineland, Ontario.

You were at one time connected with the Dominion Natural Gas
Company? A. T was.

Q. During what years? A. 1904 to 1906, two years.

Q. What were your duties during that period? A. Superin-
tendent. :
During that period did you have anything to do with securing
a franchise for the company in the Township of Barton? A. I did.

Q. Did you have anything to do with the construction of the lines
in the Township of Barton? A. Just overseeing them.

Q. Who had the contracts for putting in these? Perhaps you can
look at this plan, Exhibit 34, Mr. Aikens, and tell us who had the con-
tracts for putting in the different sections of the line? A. Putting in
this main line coming down Gage Avenue, Main Street, and up Main
Street to the city limits, Mr. Bunker. And a line running from that
main line west down the mountain through to Dundas, Carmody and
Ormond were the contractors.

. Do you remember who had the branch lines? A. The branch
lines were laid by Mr. McGarrah. ‘

Q. Was he an employee of the company at that time? A. An
employee of the company at that time.

. Do you know what has become of Mr. McGarrah? A. I do
not. I have not heard of him for 25 years. ‘

. The line which Mr. Carmody laid, perhaps you can describe it
now definitely on this plan, Mr. Aikens, commenced at what point? A.
Commenced at the point where the eight-inch line runs to Gage Avenue.

Q. Corner of Gage and Fennel? A. I don’t know the name of
that——
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Q. That is marked ‘‘Fennel”” on the map? A. Running west, it
went down the mountain on the west side of the city. Then it crossed
the golf links, struck the T.,H. & B. property, along the T.,H. & B., cross-
ing the T.,H. '& B. into Dundas.

M. STAUNTON : Q. It went west of the asylum? A. Yes.

MR. RoweLL: Q. He laid the whole of the east and west line from
Gage Avenue? A. Through to Dundas.

Q. What did you say was the line Mr. Bunker laid? A. This main
line coming in from the field, down Gage Avenue to Main Street, and up
Main Street to the city limits at that time, which was Sherman Ave,

. That covers all the lines shown on this plan except the dotted
line, and the short north and south feeders off the main line? A. Yes,
I don’t know anything about these short feeders, or this line. It is the
main trunk line I know about.

Q. What do you say as to the date when these were done? A. The
main eight-inch line laid by Mr. Bunker was started in 1904 at Canfield
or thereabouts, near Canfield, and finished in the early spring of 1905

Q. And Mr. Carmody has told us when he finished his work? A.
Yes.

Q. You cannot speak as to Mr. McGarrah’s work? A. No.

CROSS-EXAMINED by MR. TILLEY :

Q. You were there until 1906% A. Yes.
. And you have described all the work that was done up to the

time you left? A. That I had knowledge of.
So we may take it that up to 1906 the work done consisted of the
line along Fennel Avenue out to Dundas, and the line along Gage up,
with a turn over A. To the city limits. That is all that I am per-

‘sonally aware of that was laid.

. If any more had been laid up to 1906, you would have known
about it? A. All I know of is that Mr, Lowrie, who was the General
Manager, gave Mr. McGarrah instructions to lay these connecting lines
out to Bartonville, and some service lines on the mountain. All T know
is the instructions Mr. Lowrie gave.

Q. Were you there when they were given? A. Yes.
Q. When were they given? A. In the early spring of 1905.
And it was not done that year? A. I can’t tell you. I don’t
know that it was ever done. ‘

. And then you know nothing about these lines running north
from Fennel Street? A. No.

Q. Nor do you know anything about the dotted line along south?
A. No.

Q. Do you know anything at all about the line along James Street?
A. No.

Q. Are you in a position to say that that line was not built by the
Dominion Company, but was built bV A. T know nothing about it.

Q. You know nothing about that line? A. No.
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MRS. ABBIE ALLAN,; Sworn. Examined by Mr. ROWELL:

Q. Mrs. Allan, you reside in the City of Hamilton? A. Yes.

. I believe you were at one time in the employ of the Dominion
Natural Gas Company? A. Yes, sir.

. Do you recall the date at which you entered their employ. A.
I stopped school in the end of June, and I think I entered about the first
of August in 1905.

Q. What was your position with them? A. At first I was just
Assistant Cashier, and the next vear I took the position as Cashier.

Q. Can you tell me whether in 1905 this would be a book in which
you made entries, such as where customers purchased gas, and the entry
of the customer and the receipt of the payment for the gas? A. Yes.

. Will vou tell us where your entries commence then? A. This
is 1905. Well, part is Mr. Ford, he was the Cashier, and part is of my
writing. This is Mr. Ford’s writing, and this is my writing.

Q. On this page there appears some of Mr. Ford’s writing and some
of vour writing? A. Yes.

. And this covers March and April? A. This goes over to Feb-
ruary, 1906.

Q. Month after month? A. Yes.

- Q. Can you tell me as Assistant Cashier—the company was supply-
ing gas in the City of Hamilton, or in what was then the Township of
Barton, now the City of Hamilton, in the summer of 19059 A. You
want to know what?

Q. If they were selling gas in the City of Hamilton—in Barton
then, now the City of Hamilton, in the summer of 1905¢ A. Yes, it is
in this ledger.

His LogrpsHIP: Q. Does that ledger show where the. customers
lived, the streets and so on? A. Yes, sir.

MR. RoweLL: Q. Will you tell us where they were selling gas in
the Township of Barton in 1905¢? A. In Bartonville, down in East
Hamilton, which I think was from Sherman Avenue—it would be east
of Sherman Avenue; and then up on the mountain as far as Binbrook
and Dundas. Those are the ones I had on my ledger.

Q. Dundas is not in Barton? A. No.

Q. The other three were all in the Township of Barton? A. Yes.

Q. And were they selling gas there when you came with the com-
pany in August of 19052 A. Yes sir.

Q. Can you tell us the streets in the Township they were selling
gas in, in what you have referred to as East Hamilton? A. T can’t
remember them all.

Hi1s LorpsHIP: By reference to the book.

WirNEss: By reference to the book I could tell you quite a few of
them. Blake Street, and Maple Avenue, and Main Street, Prospect
Street, Lorne Avenue, Sherman Avenue, Fairholt, and I don’t know—
there was a Regent Street; it has changed its name since then. It would
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}oed Gage Avenue now. It was Trolley Street when I was writing the
edger.

Q. What kind of gas were you supplying at that time? A. Na-
tural gas.

Q. From the gas fields in Haldimand County? A. Yes.

Q. Coming through the pipes of the company in the Township of
Barton? A. As far as I know, yes.

Are there any other streets that you can recall in East Hamil-

ton? A. T think that is as near as I can remember for East Hamilton.

CROSS-EXAMINED by MR. TILLEY :

Q. How long were you Cashier? A. I went in in August, 1905,
and I was with the Dominion as Cashier till, well, it is 16.years ago.
‘When will that be ¢

Q. 1916? A. The 16th of August, 1916.

His LorpsHIP: That would be eleven years.

Mg. Titey: Q. You could tell from the books then just how many
customers they had right down to the time you left, if you had the books?
A. Yes, sir.

How long does that book run? A. It runs a year.

Q. That is for one year? A. For one year.

Q. There would be similar books for the other years? A. Yes.

Q. This is 1905, is it? A. Yes, this is 1905. It starts in March.

Q. How many customers were there then, in March, 1905% A.
That is impossible for me to tell, to remember. .

Q. Probably you would help me how to go about finding them?
A. You want for East Hamilton, do you?

His LorosHIP: Q. For Barton Township. A. Then you would
have to go over. It was kept separate from Dundas, you see.

Mg. TiLLey: Q. This part of it is Dundas, is it? A. Yes. Then
you have to go over to get to there. It starts there.

Q. That is to say, Hamilton, Ontario. Does it go on then? A.
Yes, it goes down there, and then we would leave pages for new custom-
ers, and then we went on down to Binbrook, and then Bartonville.

Q. To find out you would have to go through the books? A. ¥Yes.

Q. Any person else can go through the books and get it as well as
to bother vou with it? A. Yes.

Mgr. TiLLey: We can see the books if we want to, Mr. Rowell 2

Mg. RoweLL: Certainly.

CHARLES LINDSAY, Sworn. Examined by MR. ROWELL:

. Mr. Lindsay, what is your position with the Defendant Com-
pany? A. I am Field Foreman.

Q. 1In the agreement, Exhibit 22, there is a provision, paragraph 5—

‘The Dominion Company agrees that for gas produced from wells
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““in the Townships of Binbrook, Glanford, Oneida and North Cay-

“‘uga and delivered into its main lines conveving gas to Hamilton,

“it will pay 25¢ per 1,000 cubic feet and the Company also agrees

“that it will accept all gas offered and delivered into the Company’s

“main line and that it will on or before the expiration of two weeks

“from the date hereof, commence drilling in the Townships afore-

‘““said at least five new wells, and complete the same before the 15th

“January, 1921, and will turn into said Hamilton line all gas from

“such wells as produce gas in paying quantities, and that said gas

“so delivered and produced will be available for distribution in

“Hamilton subject to the said agreement of September, 1905.”’
Were you in charge of drilling at that time? A. I was,

Q. Did the Dominion Company drill the new wells called for by
this agreement? A. They did.

Q. And they drilled five new wells in the two weeks, that would be
the 13th of October and the 15th of January? A. Yes.

Q. Was the gas from those wells turned into the Hamilton line?
A. Yes.

Q. As required by the agreement?

Mg. TruLey: No questions.

A. Yes.

ALFRED BROUGHTON, Sworn. Examined by MR. ROWELL:

Q. You are Clerk of the Township of Barton, Mr. Broughton?
Yes.

A.

. And you produce a certified copy of the By-law No. 533 passed
by the Township of Barton? A. Yes, sir.
His LorpsHir: It was put in.
Mr. RoweLL: A photographic copy was put in.
His LorpsHip: Has he got a certified copy?

The photographic
copy is not very readable.

Mgr. RoweLL: This is a certified copy.
His LorpsHIip: Substitute that for Exhibit 41.
Mgr. RoweLL: Q. You have the original by-law? A. Yes.
Q. Just let me see the original, will you? A. (Produces).
A (I‘\?T Did you at any time furnish the city with a copy of that by-law?
. No, sir.

His LorpsHIP:
November, 1928,

CROSS-EXAMINED by MR. TILLEY :

Q. Is there any record of any copy having been furnished to the
city that you know of? A. Yes, sir. We have a statement here to the
effect. Shall T read it?

. What are you reading from?
of that date, but unsigned.

Q. How long have you been in office? A. Since

A. From the Township Clerk
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Q. What do you mean from him? Something to you? A. No.

A I;ZIIS LorpsHIr: Q. Where did you find it? Among the papers?
. Yes.

Q. Is it a duplicate of a letter? A. Yes.

Q. Copy of a letter? A. Yes.

Mr. TrLey: Q. That is to say, you find amongst the papers a
copy of a letter, written, or supposed to be written by the Township Clerk,
but it is unsigned, addressed to Mr. F. R. Waddell, City Solicitor of
Hamilton, enclosing at his request a certified copy of the Dominion
Natural Gas by-law? A. Yes.

Q. That is the only record you have? A. Yes.

Mg. RoweLL: What is the date? .

MR, Tirey: The date is Sept. 12, 1918,

. That is all that you have, is it? A. You mean all the transac-
tions with the City of Hamilton?

Q. I do not know that this is a copy. This has a by-law attached
to it. A. T have two copies of the by-law, sir.

. When you found this letter was a copy of the by-law attached
to it? A. Yes, sir.

Q. Is a letter attached to the other one? A. No, sir.

Q. This was found in that form. Whether it was sent or not you
could not say? A. I can’t say.

Q. Do you find any record amongst the papers or books of the
Township as to any permlts being granted to the Dominion Company to
lay mains? A. Only in 1925, sir.

Q. Do you find any record before 1925 of any application to the
Township Council, or of any permit granted by the Township Council 2
A. Not the same class of permit as you were discussing this morning
from the City of Hamilton.

Q. I am not asking about the class for the moment. Any permit?
A. There were applications to the Township Council in past years, and
there was a controversy with regard to them.

I mean now before 1925. A. Yes.

Q. Tell us what the application was, and what the controversy was?
A. 1 am unable to say as to what the controversy was only from the
records.

His LorpsHIP: What the minutes show,

Mg. TriLiey: On November 6th, 1905.

¢Special meeting at seven o clock p.m. at the call of the Reeve to

“consider request of Dominion Natural Gas Company. All the

“members were present. The Reeve in the chair. Mr. McGowan

“‘represented the Company and paid to the Clerk expenses of this

“meeting. He stated in brief terms what the Company required of

‘‘the Council.

“Moved by Mr. Hunt, seconded by Mr. Marshall, that the request
“of the Dominion Natural Gas ("‘ompany, L1m1ted to extend the
“time for placing line or laying pipes on roads, 4th (‘oncessmn Lots
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“]0 and 11, and between Lots 12 and 13, until 15th July, 1906, be

‘“‘granted, and the seal of the Township 'be affixed to this resolu-

‘‘tion.—Carried.”

Q. That is what you are referring to? A. That is one, sir.

Q. Have you got another? A. (Produces minute).

EXHIBIT 79. Copy of minutes of meeting, Barton Township
Council, Nov. 6, 1905.

. Then on Sept. 5, 1906, special meeting at the request of the
Natural Gas Company. IS that the Dominion Company? A. As far
as I am aware.

Q. “‘Re laying pipes on Stone Road without the consent of this
Council. Mr. Anderson who represented the Gas Company stated his
company had refused to accept the Township by-law because of some
objectionable clauses, and they had applied and got a by-law from the
County which they thought gave them power to lay pipes. The Council
was advised by Solicitor Duff who was present, that in his opinion the
Counecil could issue an injunction and stop the work. Mr. Anderson said
he was not prepared to say on what terms an amieable settlement could
be arrived at. He asked that another meeting be held on Friday night,
the company paying costs, to which the Counecil agreed.”

Mgz. RoweLL: My instructions are that is an entirely different gas
company.

Mg. TiLLey: Q. In the minutes of the Council of December 16,
1908, you have this, ‘‘Moved by Mr. Hill, seconded by Mr. Gallagher, that

‘the Dominion Natural Gas Company be requested to place gas in

“lamp on west side of Prospect Street between Main and Maple

¢“ Avenue.”

I see in the expenses for the vear apparently there is a payment made—
expenditures for 1908, November 2nd, Dominion Natural Gas Co., gas for
street lights, $21.34. Have you anything in the other book? A. Yes.

Q. May 18, 1925, item No. 95, ‘“Moved by Councillor Broughton,
seconded by Councillor Smith, that permission be given to the Natural
Gas Company to lay mains as per request with the exception of East 31st
Street, over which we have no jurisdiction. Work to be done under the
Township Engineer’s supervision.—Carried.”” Have you anything to
show what streets those were? A. No, I could not find anything. I
am under the impression that under our system the request would have
been referred to the Township Road Superintendent at that time to see
that the work was done. :

Q. That would be the practice, you assume. I wanted you to identi-
fy the streets, if you could. A. Only from memory by living in the
district.

His LorpsHIP: Q. Are you the Mr. Broughton who is noted there
as moving the resolution? A. Yes.

Mr. TiLEY: Q. What streets were they? A. They were streets
running east of Sherman Avenue on the mountain to 36th Street, which
would mean 32nd, 33rd, 34th, 35th and 36th Street, the other street which
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is mentioned there, 31st Street, was one which was owned by private indi-
viduals, and we had no Township rights to enter there.

Q. That was a private road? A. Yes.

Q. And the other streets, being the ones you mentioned, permission
was given on this date in 1925? A. Yes.

Q. And so far as the records show, that is the first permission ever
given to lay mains? A. Of that nature.

Q. We will come back to that in a moment. Can you tell us
whether that area came into the city ultimately? A. That area came
into the city on October 1st, 1928.

Q. So this would be about six months before it came into the city?
A. Three years.

Q. Oh, yes, quite. You said no permission of that kind, what do
you mean? Have you got anything else? A. What I mean, sir, in my
opinion in the perusal of the minutes it indicates the Council’s per-
mits

Q. I am not asking your opinion. If you have anything else on
record let me see it? A. No, I have not. v

His LorpsHIP: Q. Nothing else in the minutes at all? A. Only
those that were read. That indicates that the acceptance of the by-law
was really the permit. _

Mr. Ticey: Q. You have given us all that the records show of
any action by the Township Council in granting permission to lay mains?
A. Yes.

BE-EXAMINED by MR. ROWELL:

Q. You have the by-law book here? A. No, sir, I had a copy of
the minutes, but we can have it on a moment’s notice if you desire. Our
office is downstairs.

Q. Have you a record of the passing of the by-law 5332 A. The
resolutions of the Council ?

Q. Yes. A. Yes. (Turns up book).

Q. On page 166 of the minute book.

““‘Special meeting (October 26, 1904). Council met at the call of the

“Reeve to consider application from the Dominion Natural Gas

“‘Company for the privilege of laying pipes on the highways of the

“Township of Barton. The Company agreeing to pay all legal and

“other costs, including special meeting. A draft by-law was sub-

“mitted to the Council for their approval by Mr. W. A. H. Duff and

‘““was read clause by clause and discussed at some length.

“Moved by Mr. Hunt, seconded by Mr. Hills, that By-law No. 533,

71e the Dominion Natural Gas Company Limited, be introduced and
-~ “read a first time.—Carried.”

A. Yes.
. “Moved by Mr. Filman, seconded by Mr. Lowden, that By-law

““No. 533, re the Dominion Natural Gas Company, Limited, be read

t¢g second time, be read a third time, be passed, signed and sealed.”
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That is carried, signed by the Reeve.
Do you find any reference here to when the agreement was executed?
Is there a minute in reference to that? A. No, sir, I have not seen one.

By MR. TILLEY:

Q. Have you certain correspondence of November, 1920, where the
company was refusing to make the connections with the consumers? A.
December, 19207

November and December. The letter is from Mr. Simpson.
is solicitor for the Township, is he not? A. Yes.
. Mr. Simpson, solicitor for the Township, addressed to Mr. Bry-
ant, who was then the clerk? A. Yes. ‘

Q. He writes on the 20th of November

Mgr. RowsrLn: I submit the question of whether they were making
connection or not with certain people in the Township of Barton in 1920
is not an issue in this action. I have not heard of the matter before.
There is nothing raised suggesting any question of that kind.

His LorpsaIP: 1 will receive it subject to objection. I do not at
present see the force of it.

EXHIBIT 80. Letter, Nov, 20, 1920, T. H. Simpson to Township
Clerk. Letter Dec. 3, 1920, T. H. Simpson to Township Clerk. Letter,
Dec. 11, 1920, R. H. Davies to Lee, Simpson & McCallum. Letter, Deec.
13, 1920, T. H. Simpson to Township Clerk.

(Mr. Tilley reads Exhibit 80).

Mg. Triey: Q. Do you know what was done following that cor-
respondence? A. No, sir. I did not become a member of the Council
until 1923. I can speak from that time.

Mgr. RoweLL: Subject to my objection that this is not relevant, my
Lord, just a word.

By MR. ROWELL:

Q. You came to the Council in 19222 A. Yes.
Q. There is no record of any further action in reference to that
matter in your minutes? A. Which matter have you in mind?%
Q. The one you have just referred to, the letter from the company.
A. As to supplying service?
. Yes. A. No.
Q. No further record? A. No.
. The company has been supplying service since in the Township
of Barton? A. Now the area in the city, yes.

By MR. TILLEY:

. Are they supplying in the Township now? A. That is, area
that is still in the confines of the Township of Barton, yes.
His LorpsHIP: Q. Are the services still in the Township of Bar-
ton? A. Yes, my Lord.
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Mr. TILLEY:

Q. Are the services just along the main lines? A.
Yes.

. The main pipes. They have not extended beyond that in the
Township? A. No, not speaking of Mt. Hamilton.

I don’t follow what you mean by that? A. The feeder lines

~ come through the Township of Barton from Binbrook from the wells, you

see, and we have some of our consumers resident in the Townsh1p of
Barton who are getting service from that source.

Q. Along that line? A. Yes. We also have quite a settled colony
in Bartonville outside of the city limits. They may be getting similar
service to that area that is now in the city, that was in Barton till 1928.
That is a residential section.

Q. Is it in the Township still?
in the Township. .

Q. And do they get service? ‘A, Yes.

Q. They get service at Bartonville? A. Yes.

By MR. ROWELL:

. They always got service on the mountain till the mountain passed
into the city, and they are still being served in the city? A. No change.
Q. They were being served by the company, and they are being
served now in the city, the top of James Street? A. South into the
Township ¢

Q. Yes. A. Same condition exists.

Q. There was quite a settlement down there at the top of James
Street. Is that correct? There was quite a settlement at the top of
James Street? A. Oh, yes, seven thousand people in that area.

That was being served by the company under its Township of
Barton franchise?

Mg. TILLEY: Now——

His LorosHIP: Q. Was it served by the company? A. Approxi-
mately from 1916 until we went into the c1tV in 1929—approximately
from 1916.

MRr. RoweLL: Q. Why do you say 1916¢
myself about that date.

. Do you say other residents did not have it in before that?
No, I didn’t say that.

Q. You are only speaking of the time you got it yourself? A. Yes,
but I lived in the populated section where we signed petitions at that time
to have the gas put'in.

Q. And it was put in for those who asked it? A. Yes.

A. Because I got it in

A.

ERNEST STAMMERS, Sworn. Examined by MR. ROWELL:

Q. Mr. Stammers, what is your position with the Dominion Natural
Gas Company? A. Foreman of the Dominion Natural Gas Company.
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Q. For how long have you held that position? A. Since 1919.

Q. When did you enter the employ of the company? A. 1913, the
Dominion Natural (Gas Company. ‘

Q. What was your position from 1913 up to 19162 A. Foreman
of Dominion Natural Gas Company. :

Q. So you have been with the company since 1913 in an active way?
A. Yes.
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Q. Can you tell me where the company was supplving gas when 1932

you became foreman in 19137 A. On the top of the mountain, and
down in this section of the city cast of Sherman.

Q. Down in the city east of Sherman Avenue? A. Yes.

Q. Any other points? A. Along the main line in the country.

Q. In Bartonville? A. Yes.

His LorpsHir: Q. That is, I suppose, east of Sherman Avenue?
A. Yes.

MR. RoweLL: Q. At that time we have got in evidence that there
was an agreement in force made between the Dominion Company and the
United Company in 1905 for delivery of gas to them? A. That is before
my time.

Q. Was the Dominion Company supplyving gas to the United Com-
pany when you became an employee of the Dominion Company? A.
The city limits?

Q. Yes. A. Yes,sir.

Q. Can you tell us where the Dominion Company was making de-
livery to the United Company of the gas which it was supplying at that
time? A. On Gage Avenue.

Q. What did your duties consist of from 1913 on? A. The same
as before, foreman.

Q. Looking after construction work? A. Yes, sir. '

. Can you tell me if any new lines were laid between 1913 and
19229 A. New lines were laid on the mountain between 1913 and 1922.

Q. In what year? A. I would say about 1914,

. And any further lines laid that you recall between those dates?
A. Not to my knowledge. '

Q. Then during that period were new services put in so as to serve
additional customers from the existing lines? A. Yes, sir.

Q. Where were the new services put in during that period. A.
On the mountain mostly.

Q. To supply new customers? A. Yes.

Q. In 1923 was there any change in procedure? A. Yes, sir.

Q. What was the change in 19232 A. T laid a main in the city on
Gage Avenue—started on Gage Avenue, laid it at Gage Avenue and
Maple, laid on Maple. :

His LorpsHIP: Q. To Springer Street? A. Yes, along Maple to
Springer, down Springer to Main, Main to Fairholt.
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