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This is an appeal from the Judgment of the Appellate Division of the
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allowing an appeal from the Judgment pronounced by the Honourable Mr.
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Nd. 1
STATEMENT OF CLAIM
IN THE SUPREME COURT OF ONTARIO
Writ issued 9th day of February, 1928
BETWEEN :
JEAN MACKENZIE,
Plaintiff;

and

THE ROYAL BANK OF CANADA,

Defendant.

STATEMENT OF CLAIM

1. The Plaintiff is the wife of John Angus MacKenzie and resides at
Island Park Drive, Ottawa.

2. In or about the year 1913 the said John Angus MacKenzie organ-
ized a company known as MacKenzie Limited for the purpose of carrying
on business as a manufacturer of lumbermen's supplies.

3. In connection with the said business of MacKenzie Limited the said
John Angus MacKenzie transacted his banking business with the Royal
Bank of Canada, Sparks Street, Ottawa. '

4. Some time prior to January, 1921, MacKenzie Limited and the said
John Angus MacKenzie arranged with the Defendant for a credit on ac-
count of MacKenzie Limited.

5. For the purpose of securing the credit mentioned in the preceding
paragraph the said John Augus MacKenzie requested the Plaintiff to hy-
pothecate to the Defendant the following securities which are the proper-

ty of the Plaintiff, having been derived from the estate of her late father,

viz ;—
100 shares of Common stock of Ottawa Dairy Company Limited,
87 shares of Preferred stock of Ottawa Dairy Company Limited.
And the Plaintiff, without having received independent advice, signed a

letter of hypothecation of said shares and therewith delivered to the de-
fendant the said shares.

6. The said business of MacKenzie Limited having become heavily
involved, on the 14th day of June, 1€21, it executed an authorized assign-
ment under the terms of the Bankruptcy Act.
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7. Tn the procecedings following upon the said assignment the defend-

In the Supreme ant on the 27th of June, 1921, filed its Affidavit of Claim, being $164,000.00,
Court of Ontario and, in accordance with the terms of The Bankruptcy Act, valuing therein the
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securities held by it against the indebtedness of MacKenzie Limited at the
sum of $265,500.00, but making no mention therein of nor valuing the se-
curities of the plaintiff then in the defendant’s hands.

] On or about the 13th of September, 1921, the defendant filed in the
said Bankruptcy proceedings another Affidavit of Claim setting out the
amount of its claim in the said proceedings against MacKenzie Limited as
amounting to $121,372.94 and, in terms of the said Bankruptcy Act, valued
the securities held against the indebtedness of MacKenzie Limited at the
sum of $125,000.00, but making no mention therein of nor valuing the se-

curities of the plaintiff.
9. On the same day, viz. the 13th of September, 1921, the plaintiff,

without being independently advised as to her rights, signed, together with
the said John Angus MacKenzie, a letter in the following terms:
September 13, 1921.
The Royal Bank of Canada,
Ottawa, Ont.
Dear Sirs: A
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We understand that you are filing with the Authorized Assignee of -

MacKenzie Ltd. an affidavit valuing certain securities held by you at the sum
of $125,000.00 and that the Authorized Assignee will be at liberty to accept
your valuation in which case as between the Authorized Assignee and the
Bank, the bank’s claim would be considered paid in full. It is our desire that
you should file the affidavit in question and we hereby agree that your so
doing shall not in any way release us from our obligation under guarantees
to the Bank nor shall our personal securities be in any way affected until the

amount due to the Bank by MacKenzie Ltd. has been actually paid.

Yours truly,

“Tno. MacKenzie”

_ “Jean MacKenzie”

10. On November 14th, 1921, the Trustee under the said assignment
consenting, the Registrar in Bankruptcy issued an order confirming and rat-
ifying two Indentures of Release, releasing to the defendant all the realty
and personalty set out in the Declaration of Value referred to in the seventh
paragraph but which did not include the securities of the plaintiff described
in paragraph 5.

11.—By the operation of the said claim and subsequent vesting order,
the total indebtedness of MacKenzie Limited for which the plaintiff’s secur-
ities were hypothecated was discharged and the plaintiff was entitled to a re-
conveyance of her securities from the defendant and since the 27th day of
June, 1921, or in the alternative, the said 14th day of November, 1921, the
defendant has wrongfully withheld from the plaintiff her said securities.

12.—On or about the 25th day of November, 1921, the said John Angus
MacKenzie purchased from the defendant the securities mentioned in the
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vesting order above referred to, and on or about the said 25th of November,
1921, the said John Angus MacKenzie procured from the defendant advan-
ces to the said John Angus MacKenzie amounting to $125,000.00 for the pur-
pose of satisfying the purchase price of the said assets.

13.—On or about the 25th of November, 1921, the said John Angus
MacKenzie procured the incorporation of a company known as MacKenzie
Manufacturing Company, Limited, for the purpose of carrying on the busi-
ness formerly carried on by MacKenzie Limited and assigned to MacKenzie
Manufacturing Company Limited his interest in the assets purchased from
the defendant.

14.—On or about the 25th day of November, 1921, upon the represent-
ations made by the said John Angus MacKenezie that the indebtedness of
MacKenzie Limited had not been paid or satisfied but was being assumed by
MacKenzie Manufacturing Company Limited and that the securities hypo-
thecated by the plaintiff for the credit of MacKenzie Limited, continued li-
able for the amount due, the plaintiff, without independent advice, was in-
duced to execute in favour of the defendant, a letter in the following terms:
To: The Royal Bank of Canada, ‘

Ottawa.

The Agreement under which the Bank has arranged to sell the assets of
MacKenzie Limited, which it held under Hypothecation and which have now
become its property to John Angus MacKenzie, Manufacturer, of the City
of Ottawa, taking securities from MacKenzie Manufacturing Company Lim-
ited as set out in the document bearing even date.here with, has been enter-
ed into at our request and without concurrence, and upon the understand-
ing that the Bank is to be entitled to continue to hold all personal securities
hypothecated by us to the Bank as collateral to the indebtedness of Mac-
Kenzie Limited, until all moneys advaaced by the Bank to MacKenzie Man-
ufacturing Company Limited have been fully paid and discharged, and that
in the event of default being mdde in such payment, the bank is to be en-
titled to all remedies in respect of the securities so hypothecated by us as it
would have ben entitled to if the indebtedness had remained that of Mac-
Kenzie Limited and we hereby jointly and severally agree with the Bank to
execute any and all such further or other documents and assurances for more
fully protecting the Bank in respect of all such advances and intebtedness

and for securing payment to it thereof, as to the said Bank or its Counsel,
may appear necessary or advisable.

Dated at Ottawa, this 25th day of November, A.D. 1921.

(Sgd) “Jno. A. MacKenzie”
(Sgd) “Jean MacKenzie”

15. On or about the 21st of November, 1921, the said John Angus
Mackenzie induced the Plaintiff, who had no independant advice in regard
to the matter, to execute in favour of the defendant a guarantee in respect
of the indebtedness of MacKenzie Manufacturing Company Limited.
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16. In or about the month of April, 1924, the defendant forwarded to

In the Supreme the plaintiff a renewal of the letter of guarantee in respect of the indebted-
Court of Ontaric ness of MacKenzie Manufacturing Company Limited. = In or about the
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month of September, 1924, the plaintiff consulted her solicitor and was ad-
vised to limit the period during which she would be liable under the said
guarantee to 1st October, 1925, and by letter dated 3rd December, 1924,
addressed by the plaintiff's solicitor to the defendant it was advised that the
plaintiff would not continue the guarantee after 1st October, 1925, and re-
quested the defendant to make other arrangements so that after October 1st,
1925, the plaintiff's securities might be released.

17. Immediately after the despatch by the plaintiff’s solicitor of the
letter of the 3rd of December, 1924, the Manager of the defendant’s branch
at Ottawa sought an interview with the plaintiff and having represented to
her that there was no reasonable ground to apprehend any loss from the
pledging of her securities that to press the condition set out in the said letter
of the 3rd of December, 1924, might result in seriously handicapping the
MacKenzie Manufacturing Company Ltd. without any benefiting resulting
to the plaintiff induced the plaintiff to agree to instruct her solicitor to
withdraw the letter, and on December 17th, 1924, the plaintiff, relying upon
the representations made to her by the defendant’s said manager, and with-
out independant advice, instructed her solicitor to ask for the return of the
said letter of the 3rd of December, 1924.

18. 1In or about the month of April, 1926, the plaintiff was again re-
quested to renew the guarantee granted by her for the indebtedness of the
MacKenzie Manufacturing Co. Ltd., and although repeatedly re-
quested to do so she has persistently refused to sign any further guarantees
and intimated that she would not longer be liable under the guarantee which
she had already signed.

The plaintiff therefore prays the Court for a declaration:

(a) That the plaintiff on the 14th of November, 1921, was entitled
to the return to her by the defendant of the securities hypothecated by her
to the defendant.

(b) That the letter of hypothecation dated the 25th of November,
1921, was executed by the plaintiff under the misapprehension induced by
the representations of the said J. A. MacKenzie referred to in paragraph
14 hereof and the form of such letter, which was drawn by the defendant’s
solicitors, that the plaintiff’s securities hypothecated by her without in-
dependent advice, as security for the indebtedness of MacKenzie Limited to
the defendant were still liable for such indebtedness, whereas, at the date
of said letter the said MacKenzie Limited was no longer indebted to the def-
endant and the plaintiff was then entitled to the return of her said secur--
ities.

(c)That the letter of guarantee dated 2lst November, 1921, executed
by the plaintiff was executed by her under the misapprehension induced by
the representations of the said J. A. MacKenzie referred to in paragraph 14
hereof and the form of such letter, which was drawn by the defendant’s
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solicitors, that the plaintiff’s securities hypothecated by her without in-
dependent advice, as security for the indebtedness of MacKenzie Limited to
the defendant were still liable for such indebtedness, whereas, at the date of
said letter the said MacKenzie Limited was no longer indebted to the de-
fendant and the plaintiff was then entitled to the return of her said securities;
or, alternatively, that the plaintiff’s liability thereunder terminated on the 1st
of October, 1925.

(d) For an order that the defendant do execute and deliver to the
plaintiff valid transfers or conveyances of the said securities or such secur-
ities as may now represent the securities originally hypothecated to the said
defendant by the plaintiff.

(e) Her costs of this action;

(f)  Such further and other relief as to this Honourable Court may
seem meet.

DELIVERED this 13th of April, .A. D. 1928, by Redmond Code,
Citizen Building, Ottawa, Solicitor for the said plaintiff.
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No. 2
STATEMENT OF DEFENCE
IN THE SUPREME COURT OF ONTARIO
BETWEEN:
JEAN MACKENZIE

Plaintiff
and
THE ROYAL BANK OF CANADA,
Defendant.
STATEMENT OF DEFENCE

1. The Defendant admits the allegations contained in the first four
paragraphs of the Plaintiff’s Statement of Claim in this action, and denies
all other the allegations therein contained, except insofar as hereinafter
specifically admitted.

2. John Angus MacKenzie, the husband of the Plaintiff, was the Pres-
ident and acted as the General Manager of MacKenzie Limited, an incor-
porated Company which did business with the defendant Bank, and it is a
fact that the Plaintiff hypothecated the shares of stock mentioned in the
fifth paragrph of the said Statement of Claim to the Defendant Bank as
collateral security to the indebtedness to the Defendant Bank of the said
Company, the first or original hypothecation being made on the 31st day of
December, A. D. 1920.  The said original hypothecation was made by the
Plaintiff in support of a guarantee given by her to the Defendant Bank of
the account of the said Company, which guarantee was from time to time
renewed. On each occasion, the Plaintiff had the benefit of competent
independent legal advice.

3. It is a fact that the said Company became insolvent within the
meaning of The Bankruptcy Act in the year 1921, and that its assets were
acquired by a newly incorporated Company, MacKenzie Manufacturing
Company Limited, and it is a fact that the assets of the said Company held
by the Defendant Bank as security were relinquished by the Trustee in
Bankruptcy to the Defendant Bank, in manner as provided by the Bank-
ruptcy Act, and that they were subsequently sold to the said John Angus
MacKenzie, who in turn resold them to the Company then incorporated un-
der the name of MacKenzie Manufacturing Company, Limited.

4. Tt is also a fact that the said John Angus MacKenzie, as President
of the newly formed Company, arranged that it do its banking business with
the Defendant Bank, and arranged a credit for it and for the giving to it of
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certain securities, including a guarantee from himself and the Plaintiff as
collateral to which the Plaintiff gave a further hypothecation of the shares
of stock hereinbefore mentioned. In this transaction, the Plaintiff again
had the benefit of competent independent legal advice, and was certified to
the Defendant Bank by the Plaintiff and her legal adviser, under date of
November 21, 1921.

5. During the course of the negotiations with the Trustee in Bank-
ruptcy of MacKenzie Limited, the Defendant Bank took the precaution of
seeing to it that the Plaintiff and her said husband were satisfied with the
valuation put by it upon the securities referred to, and also with the
arrangement then being made which included a stipulation that although the
claim of the Defendant Bank would be considered paid in full as between
the said Bank and the Authorized Assignee, this should not in any way re-
lease the Plaintiff and her said husband from their obligatien under guaran-
tees to the Bank nor should their personal securities be in any way affected
until the amount due to the Defendant Bank had been actually paid. In this
connection, the Plaintiff again had competent, independent legal advice,
as appears by the letter bearing date September 13, 1921, and set out in the
ninth paragraph of the said Statement of Claim, which was prepared by the
independent legal adviser of the Plaintiff and delivered by him for her to the
Defendant Bank.

6. The Defendant specifically asserts that anything done by the Plain-
tiff in respect of the transactions in the month of November, 1921, having
to do with the transfers of the assets hereinbefore referred to to the new
Company, was done under competent independent legal advice, and no re-
presentations were made by the Defendant in connection with the said
transactions which were not true in substance and in fact,

7. With respect to the matters set out in the 16th and 17th paragraphs
of the said Statement of Claim, the Plaintiff had the benefit of independent
legal advice from the Solicitor now of record for her in this action, who in
turn had several conferences with the Manager of the Defendant Bank, and
was made fully aware of all facts which in his opinion appeared to be necess-
ary, and which enabled him to give her competent independent legal advice.

8. The Defendant specifically denies that any representations were
made by its Manager or anybody on its behalf to the Plaintiff in connection
with the matters set out in the 16th and 17th paragraphs of the said State-
ment of Claim such as therein set out. On the contrary, it was made clear to
the Plaintiff through her said Solicitor that if she withdrew from her
guarantee, such action would probably result in the immediate winding up
of the said Company, and this in turn would probably result in loss to the
Plaintiff. At that period of time, there was good reason to expect that the
business operations of the Company might prove successful.

WHEREFORE the Defendant submits that this action should be dis-
missed with costs.

DELIVERED this 21st day of April, A. D. 1928, by Henderson and
Herridge, of the City of Ottawa, in the County of Carleton, Solicitors for
the said Defendant.
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No. 3
IN THE SUPREME COURT OF ONTARIO
OPENING OF PROCEEDINGS AT TRIAL
BEFORE THE HONOURABLE MR. JUSTICE McEVOY
MACKENZIE vs. THE ROYAL BANK OF CANADA

Tried at Ottawa, May 19th and 20th 1931, without a Jury.

ARTHUR G. SLAGHT, K.C,,
and Counsel for Plaintiff
ARTHUR E. CLUFFE

GEORGE F. HENDERSON, K.C,,
and Counsel for Defendant
J.D. WATT

HIS LORDSHIP: Mr. Slaght, will you tell me shortly what your case
is? '

MR. SLAGHT: Yes, my Lord.  The plaintiff is a married woman, Jean
MacKenzie, married when 20 and living with her husband, John Angus
MacKenzie, in Ottawa for a great many years during these transactions.
In 1913 the husband entered into a business here as MacKenzie Limited,
manufacturing clothing and lumbermen’s supplies. ~He carried on from
1913 until the year 1920 quite successfully, and dealt with the defendant, the
Royal Bank of Canada, as his banker.

In the year 1920, the bank wanting him to give additional security, he
approached his wife. I will endeavour not to go into controversial matters
and to give you a mere outline.  The net result was that Mrs. MacKenzie
was induced in 1920 to turn over certain valuable assets, being stock of Ott-
awa Dairy Limited, which she had inherited from her father, who had died
some years before, and which stock was her separate estate and personal
property at the time.  She signed a form of guarantee for the bank at the
time these shares were turned over, and she was seen by a Mr. Hill at the
time under peculiar circumstances. She was in bed. At all events, the
bank from 1913 on became the holders of there securities which we now
seek to have restored.

MR. HENDERSON: Mr. Hill was her lawyer. A

MR. SLAGHT: I want his Lordship to hear the facts about Mr. Hill.

MR. HENDERSON: Mr. Hill and his firm had been her father’s be-
fore her for many years. Why not be reasonably fair in opening?

HIS LORDSHIP: Let Mr. Slaght put his case.

Mr. SLAGHT: I am instructed Mr. Hill was not her lawyer.
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MR. HENDERSON: It is undesirable to be controversial in opening.

HIS LORDSHIP: I notice in your pleadings that you set up that he was.

MR. SLAGHT: I especially refrain from that because there will be con-
troversy later in the evidence as to whose lawyer Mr. Hill was. There
were some further occasions prior to the year 1921, which in my view is the
most important year, the months of September, October and November,
which will I think in the end chiefly concern your Lordship in the year 1921,
but prior to that time she had been procurred by her husband, and Mr. Gray,
the Bank Manager, to sign some further, so to speak, renewal guarantees,
the securities remaining with the bank all the time.

In June of 1921 Mackenzie Limited, her husband’s company, went into
bankruptcy, and after going into bankruptcy, the bank, who were preference
creditors, having security under “88” of the Bank Act, having also an as-
signment of the book debts and accounts, and having also the securities of
the wife, valued their securities, as they are required to under the Bank-
ruptcy Act, at two different amounts. Two different affidavits of value
sworn by the Bank Manager will be before you in the case. They valued
them in June of 1921 at $265,000. They valued them in September of 1921
at a round sum of $125,000. We have certain important suggestions to
make reparding that, but I am merely going to state the facts, and not give
you the controvei.ial aspect of them at the moment. Then having valued
the security at $125,000 exclusive, and not mentioning nor bringing in in
any way to the Trustee the wife’s securities which they held on top of that,
the Bank purchased from the Trustee in bankruptcy all the assets of Mac-
kenzie Limited for the sum of $125,000, and they discharged the trustee in
bankruptcy from their claim, and procured a vesting order to be issued on
the 14th of November, 1921, vesting in the Royal Bank of Canada as pur-
chasers the full title to all these assets on which they had claimed a prefer-
ential account.  There was no advertisement of the assets, no attempt nor
opportunity for anybody else to buy them.

Then having purchased them for an amount, which we say on the 14th
of November paid in full to the bank all the debts of Mackenzie Limited, our

position will be put to the court. I mention this now. My friend may
controvert it.  The bank were on the 14th of November paidin full  Mrs.
Mackenzie’s securities, if the previous hypothecations were valid — we

attack the earlier ones as well — were free from any further charge, we
say in law, and the bank had no further right to retain them.

We shall offer evidence to show that that legal position was not only
not disclosed to Mrs. Mackenzie by the bank, but that it was concealed from
her, and she was informed after the 14th of November that the bank still
were entitled to her securities and to hold them; and one week later she was
then induced afresh to pledge her s=curities again to a new company which
her husband formed, known as Mackenzie Manufacturing Company, Limited
and her husband’s new company purchased then from the bank the assets
that they had been owners of under an agreement that will be placed before
you, and a fresh pledge was taken from her as security for the indebtedness
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of the Mackenzie Manufacturing Company Limited.  That is the pledge
under which they now hold if at all,, and we will contend that that pledge
was obtained under circumstances which the court will not support or per-
mit to be supported.

Now to give you in a word the subsequent history. = Mackenzie Man-
ufacturing Company, Limited, the new corporation, who took no other
assets than the old one had had, carried on vicariously for some few years,
and she was approached and a subsequent renewal of that guarantee was tak-
en under circumstances T will not discus, which we attack, and ultimately Mac
kenzie Manufacturing Company Limited went into liquidation in the year
1924. Then after a couple of years Mrs. Mackenzie began to make in-
quiries, she never having received copies of any of the documents she signed
throughout the years, and had Mr. Ritchie a soliciter here, investigate mat-
ters for her, and was advised for the first time that her securities had been
freed in law —

MR. HENDERSON : Is my friend going to give evidence of that?

MR. SLAGHT: It does not matter whether she was advised, but our
position to the court is that she learned then for the first time her true legal
rights, and steps were taken to assert them, and ultimately the action
brought in 1927, or in 1928 the writ was issued. It came down close to trial
a year or so ago, and then something happened whereby — counsel sub-
sequently differed as to what happened. I do not think we need trouble
the court with what happened.

MR. HENDERSON: There is no difference as to what happened.

MR. SLAGHT: At all events, certain costs were paid by the plaintiff
to the defendant, and the action by consent is set down for trial before this
court and is here to be tried.

HIS LORDSHIP: I am a little anxious about that. In reading the
record it seemed to me that any question about the previous non-trial of the
action was wiped out by the consent of parties to set it down, and be tried
as though that had not hapened at all.

MR. HENDERSON: I don’t know why my friend said there was any
dispute. There is no room for dispute. The action came down for trial at the
last minute of the eleventh hour. When it was before the then Mr. Justice
Rose counsel for the Plaintiff saw fit, I am not going to say for what rea-
son, to ask leave to discontinue the action.

HIS LORDSHIP: Does it make any difference what the reason was?

Mr. HENDERSON: It does not make a bit of difference what the
reason was.

HIS LORDSHIP: Can both counsel agree that it is properly before me
for trial now?

MR. HENDERSON: Yes. May I say this? Notice of dicontinuance was
filed, and when the plaintiff under new advice wanted to bring the matter
on for trial, and was willing to pay the costs, 1 did not see how any good
purpose could be served by asking that a new writ should be issued and a
lot of expense incurred, and consented it should simply be set down for

trial.
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‘HIS LORDSHIP: Whatever the history of it may be, I may assume
that it is properly before me for trial.

MR. HENDERSON: Absolutely. I just want to explain how that
happened.  Your Lordship will see that commonsense prevailed,

HIS LORDSHIP: That is the way I suspect it must have been.

MR. SLAGHT: There is a further matter | should call your attention to
now, my Lord, which is that at the tine the pleadings were delivered and
the writ issued the securities held by the bank of which we seek the return
were stock of the Ottawa Dairy Company Limited of two kinds, common
and preéferred.  Since the action has been running the Ottawa Dairy Co.
amalgamated, or went in with Borden Company Incorporated, whereby all
the shareholders of the Ottawa Dairy were on certain terms of exchange
entitled to take stock of Borden Company Incorporated. The Bank and
Mrs. Mackenzie through their solicitors discussed the situation, and with-
out prejudice to the rights of either, it was determined that the shares in
her name held by the bank, the Dairy shares, should be transferred on the
basis of exchange, and the bank should hold Borden Company Incorporated

shares in precisely the same plight as they were holding the disputed dairy
shares at that time.

MR. HENDERSON: Quite right,

HIS LORDSIIIP: That was while the litigation was pending; after the
writ was issued and before the matter was on for trial?

Mr. SLAGHT: Yes, my Lord. . .= |

MR. HENDERSON: It does not make any difference, but it was since
I think the matter came on before Chijef Justice Rose.

MR. SLAGHT: If we succeed in the relief we ask the judgment of
the court will deal with the shares of Borden Company Incorporated. I have
asked my friend to send for the certificates so that the precise number of
those shares, which cannot be stated to your Lordship now because neither
party has in court the exact number, may be stated. We will at a later
stage with your Lordship’s consent state to you the number of shares of
Borden Company Incorporated, which stand in lieu of the Dairy shares,
and which therefore are the real subject of the litigation, there are. They
have a value T am told — well that may be controversial — but they are of
substantial value, between twenty and thirty thousand dollars, probably at
the present low ebb of affairs.

I make this suggestion to my friend. There were certain paid up in-
surance policies which the bank acquired also from her on one of these occ-
asions, and which they now hold, and which I suggest to my friend might be
cleaned up in this action, because they will be in the same plight as the
Borden shares, and we would be entitied to bring a fresh action.

MR.HENDERSON: It is so long since I have had to do with this, I
have forgotten the circumstances. My friend and I can talk about that
later. They are not on this record. I have not given them any consider-
ation.  This is the first moment that any suggestion of that kind has been

made, but my friend is right in suggesting that when Mrs. Mackenzie’s legal
position is ascertained things will follow rather automatically.

RECORD

In the S preme
Court of Ontario

No. 3
Opening of

Proceedings
at Trial
May 19, 1921




.~ RECORD

In the Supreme tHOSE,

12

MR. SLAGHT: They will, except that in terms ‘we have not included
and it occurred to me for the first time in preparing the case last

Court of Ontario uight, that it would probably meet with the approval of my friend that the
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judgment of this court might determine the fate of the insurance policies

which are held by the bank.

MR. HENDERSON: I do not know whether there are any.- I have
forgotten all about it. .

HIS LORDSHIP: It would look sensible if the situation is the way
Mr. Slaght outlines it. If it turns out to be so, it would look sensible to
not have any further litigation..

MR. HENDERSON : I quite agree with your Lordship as to that, but
at the moment I have no instructions one way or another. This has been
a very long story and very involved one. I do not blame myself even for
fogetting some of the details.

MR. SLAGHT: You will find in a letter written by Mr. Gray, the
Manager, dated Feb. 26, 1931, the Bank’s statement of the position of the
insurance policies. ~ That will enable you to decide whether they are to be
dealt with.

HIS LORDSHIP: I want to ask Mr. Henderson to make any state-
ment to me that he feels he can.  Of course, I realize he is acting for the
defendant, and there may be a lot of things he will not care to state at his
stage.  1f there is something you can tell me that will help me to listen
more effectively, I would like you to do so.

MR. HENDERSON : The situation was simply this. Mackenzie Ltd.,
the company that my friend refers to, had a remarkably successful career
during the war, made large sums of money, but unfortunately Mr. Mac-
kenzie and those in charge of the affairs of that company did not set up a
reserve to take care of the post-war conditions, as some wiser concerns did,
and the result was, as your Lordship remembers, that after the war there
came a great shrinkage in values, and as a result of that the company found
itself in dificulties, not because of any business depression or anything of
that kind, but bankruptcy ensued.  The first bankruptcy was because of
that shrinkage in value. My friend has commented on the fact that the
bank filed two different affidavits valuing the claim and assets. The ex-
planation of that is simply this. Immediately after the bankruptcy the bank
filed a claim showing the condition of its account at that time, in the month
of June and later on in the autumn, when after negotiations had proceeded
between the bank and the creditors of the company, represented by the
inspectors of the estate and the trustee, and Mackenzie, it was arranged, be-
cause the creditors wanted to carry on, that a new company should be
formed, and should take over the assets of the estate and carry on the bus-
iness. The bank had been realizing on book debts and other securities.
The amount of the bank’s claim had therefore changed, and also the value
of the securities had necessarily changed.

HIS LORDSHIP: Shrinking all the time?
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MR. RENDERSON: It was working both ways naturally.  The ar-
rangement having been made with the creditors and Mackenzie who was to
form a new company, an agreement was entered into providing that should
be done, that the new company should be formed to take over the assets,
and in order to carry that out, the bank having re-valued its claim, and -re-
filed its claim, the trustee in bankruptcy in manner provided by the Bank-
ruptcy Act agreed to release the assets to the bank, and did so, and that was
completed by the vesting order which the Bankruptcy Act provides for,
So that technically they became the assets of the bank, and were contempor-
aneously transferred to Mr. Mackenzie, and by him to the new company
which was then organized. Formal agreements were signed by both Mac-
kenzie and his wife agreeing that the bank should hold the security, and
that the security should be re-hypothecated, as it was. Everything that
was done was done under independent legal advice. Your Lordship will
find that Mr. Hill referred to is of the oldest firm in Ottawa — Mr. H. P
Hill of Greene, Hill & Hill, and Mrs Mackenzie no doubt will say in the box,
as she said on discovery, that that old firm had acted for her father and
acted for her.  Mr. Hill advised her in the early stages. Later on, and at
this particular time of the bankruptcy, she was represented by Fripp and
Burritt.  Again she was advised by Mr. Gilhooly, and again by Mr. Code.
She had a series of advisers from time to time. My friend commented on
the fact that the bank for some apparently mysterious reason took new
guarantees from time to time. As with every other bank, my Lord, it is
the policy of the defendant to have guarantees renewed from time to time
and under independent advice.

HIS LORDSHIP: When was the Stuart case?

MR. HENDERSON: This was all done in the light of the Stuart case.

MR. SLAGHT: I will give your Lordship the reference because we
are going to rely on that. Your Lordship will find the Stuart case is re-
ported in 17 O. L. R. 1909, page 436, and we rely in the earlier report on the
judgment of Chief Justice Moss on page 454, Mr Justice Garrow on page
460. It went to the Supreme Court of Canada and is reportedin 41 S. C. R.
page 516. We rely on the judgment of Mr. Justice Duff at page 537 and
Mr. Justice Anglin at page 550. Then it went to the Privy Council and
that is found in 1911 Appeal Cases, page 120.

MR. HENDERSON: Your Lordship will see that was long before any
of this business started in 1913.

HIS LORDSHIP: As I think back and remember that case, it went
perhaps a little further than the profession generally thought the law was,
in its final disposition.

MR. HENDERSON: From 1911 to 1913 your Lordship knows the

~ case was very much in the mind of every bank solicitor.

HIS LORDSHIP: Lawyers during those years, as I think back, were
all pretty nervous about taking securities pledged by married women for the
accounts of their husbands. :
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MR. HENDERSON : T do not suppose there was any case in our time
that really attracted more attention than that case, because it was hitting
us almost every day.

1 do not know that there is very much to add. The new company was
organized, took over the assets.

HIS LORDSHIP: You had just dealt with the policy of banks as a
matter of ordinary business to renew guarantees from time to time. That
was the last thing you said.

MR. HENDERSON: The new company carried on for some time. I
do not suppose it makes any difference for what reason, but it was event-
ually unsuccessful.

HIS LORDSHIP: Is the husband still alive?

MR. HENDERSON: Yes, the husband is here, but he is in another
business now. That business was simply liquidated closed up, and the bank
has been from time to time endeavouring to liquidate the securities.

HIS LORDSHIP: It is practically a cold legal proposition?

MR. SLAGHT: Yes, on the evidence. The husband and wife are not
fiving together now, nor have not been for some years. ‘

MR. HENDERSON: I do not suppose that makes any difference to the
legal effect.

HIS LORDSHIP: It might make a difference to the weight to be given
to the respective parties’ evidence.

MR. HENDERSON: I do not think anything turns on that. I am
going to rely entirely on Mrs. Mackenzie’s evidence.  She has been exam-
ined for discovery.

HIS LORDSHIP: It is a cold legal proposition.

MR. HENDERSON: I do not want your Lordship to think this has
been treated as a cold legal proposition. As a matter of fact, until very
recently Mrs. Mackenzie has been paid the dividends on her stocks, not-
withstanding the fact that they were hypothecated, and notwithstanding
the fact that the old company had been liquidated. ~ And if my friend will
permit me to say so, it was on the advice of one of her many legal advisers
that the bank ceased paying her dividends, thinking it was better that it
should be so.

MR. SLAGHT: May I give your Lordship one case that will be of
importance and mention it now, because the evidence may have a bearing on
it, Noriah vs. Omar, 1929 Appeal Cases, page 127, a judgment of the Privy
Council, in which the Lord Chancellor says, —

“Nor are their Lordships prepared to lay down what advice must be re-

“ceived in order to satisfy the rule in cases where independent legal

“advice is relied upon, further than to say that it must be given with

“knowledge of all relevant circumstances, and must be such as a com-

“petent and honest adviser would give if acting solely in the interest of

“the donor.”

HIS LORDSHIP: That apparently means I must be satisfied on the
evidence as to the competency of the legal adviser and the question whether

he was seized of all the facts.
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MR. SLAGHT: Yes.

"HIS LORDSHIP: That is a pretty difficult task.

MR.SLAGHT: I think it will be pretty simple in this case, if I may
venture that prediction.

HI;‘S LORDSHIP: You agree that is the law T am bound by, Mr. Hen-
derson! .

MR. HENDERSON: I would prefer to discuss that when the time
comes, but I do think there must be fairness,

HIS LORDSHIP: That is the working hypothesis that sits in my mind
at the moment.  There must be fairness to the woman when she is advised
by a competent man. There must not be anything behind. It must be
actually fair and open.

MR. HENDERSON: By way of illustration, I distinctly recollect on
one occasion refusing to accept the advice of one person for Mrs. Mac-
kenzie, refusing to permit him to be identified —

MR. SLAGHT: I don't think that statement should be made.

Mr. HENDERSON: I am not saying who it was.

Mr. SLAGHT: My client had an interview with my friend who
was the bank solicitor throughout in these matters, had an interview with
him alone. That may be controversial.

MR. HENDERSON: Is my friend going to suggest that? Mrs. Mac-
kenzie came to see me once. I hope I treated her as a lady, and persuaded
her to leave me as quickly as possible, go to her own lawyer.

MR. SLAGHT: There will be evidence on that.

MR. HENDERSON: If my friend raises that —

MR. SLAGHT: You raised the fact that you told Mrs. Mackenzie some-
thing. '

MR. HENDERSON: I did not. I say there was one occasion there was
a certain gentleman whom I understood to be advising Mrs. Mackenzie, and
whom I did not consider a competent adviser. I am not mentioning any
names.

MR. SLAGHT: I beg your pardon. I misconstrued what you said. 1
did not know there were any such in Ottawa. I thought they were all
competent at the bar.

MR. HENDERSON: I agree with his Lordship that it should not be a
mere formality. The bank should have reason to believe she was really ad-
vised, not merely go through the motions.

HIS LORDSHIP: My own working hypothesis of the law is that the
duty is upon the bank before they accept and expect to bind to know that
the woman has had reasonably competent advice and independent

MR. HENDERSON: T think that is a fair way of putting it.

HIS LORDSHIP: That last judgment you have read to me in 1929
Appeal Cases, seems to add a new phase to it, to what I was carrying in my
mind.

MR. HENDERSON': In reading that case that particular sentence must
not be taken literally. I do not think it carries it further than your Lord-
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ship puts it, because quite obviously in that case it would be impossible. A
»ank manager cannot be a mind reader. How can he tell? Take, for. ins-
tance, as in this case, where the Bank Manager knew at the important stage
of the proceeding that the solicitor advising had made a real investigation
of the affairs, and went into the matter —

MR. SLAGHT: That is very contoversial, I may say.

HIS LORDSHIP: The discussion is helping me I think to listen.

MR. HENDERSON: That is the object. I quite appreciate that was
my friend’s object. I am trying to meet him in that way.

MR. SLAGHT: In the passage I read I would not want your Lordship
to think I was giving you obitor, because the head note of the case also says,
“But to have that effect”, speaking of the independent legal advice, it must
be given with a knowledge of all the relevant circumstances and be such as a
competent, honest adviser would give.”  So that is carried into the head
note as the decision in the case, and I have given you the exact language of
the Lord Chancellor in delivering the jugment.

HIS LORDSHIP: I will read that case.

MARY S. TIBBETTS, Sworn,
EXAMINED BY MR. SLAGHT:

Q. Mrs. Tibbetts, you have lived in Ottawa for a great many years?
A. Yes.

Q. And you and your husband I understand were friends some years
back with Mr. and Mrs Mackenzie ? A. Yes.

Q. For how many years back ? A. Twelve or thirteen.

Q. T understand that you lived across the road from them in the earlier
days when they lived at the summer place known as Farm Point ? A.
Yes.

Q. In those earlier years prior to 1921 did you, or did you not, visit back
and forth, the families, a good deal? A. Frequently — every day and many

times a day.
Q. That was a little summer settlement some miles out of Ottawa?

A. Yes. )

Q. I understand your children also were friends, and they visited one
another? A. Yes, quite so.

Q. In 1921 do you remember any occasion when you went over to the
Mackenzie home across the way, when your brother-in-law Mr. Stires from
the States was there? A. Yes, I remember that.

Q. Mr. Stires was known as Judge Stires, was he? A. Yes, Judge
Stires.

MR. HENDERSON : Perhaps the witness could give the evidence.

MR. SLAGHT : I thought that was introductory. ’

HIS LORDSHIP: He is trying to fix the occasion.
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MR.. SLAGHT: What month of the year was that in as near as you

can remember? A. I would say it was the latter part of the summer or
the early fall. I really can’t tell you exactly.

Q. Of what year? A. 1921.

Q. Will you tell us when you went over on that occasion who were in
the Mackenzie house? A. Well, Mr. Stires was a guest in our home, and
he had gone over to see Mr. and Mrs Mackenzie, who were friends of his.
They had met him through us.

Q. Had Mr. Stires or not visited before with Mr. MacKenzie? A.
Yes. Mr. Stires’ son was a friend of the young people over at the Mac-
kenzie’s. _

Q. And when you went over on this occasion just tell us what occurred
as near as you remember?

HIS LORDSHIP: She has not told us anybody who was there yet ex-
cept the two.

MR. SLAGHT: Q. Who were there? A. There was Mr. and Mrs.
Mackenzie and Judge Stires, and T think my husband was in the house as
well, there as well.  They were in the dining room.

Q. Do you recall any conversation that was going on? A. Yes, I re-
member distinctly Mr. Mackenzie was doing all the talking when I went
in, and he was talking in a very loud boisterous way, and he was evidently
trying to get Mrs. Mackenzie to make —

MR. HENDERSON: I don’t want to take unnecessary objections, but I
must object to evidence of conversations between husband and wife and
other parties at which we were not present.

MR. SLAGHT: Our pleading is that the husband had great influence
with the wife, and induced her against her interest by his influence and other
means to give these securities under circumstances that cannot be upheld.
That is one of the vital issues, part of the res gestae.

MR. HENDERSON: Even if that were so, that cannot be evidence as
against us, my Lord.

HIS LORDSHIP: “A” is pleaded to have exercised overwhelming in-
fluence on “B”. It is sought to give a conversation between “A” and “B”
which would only have any importance if it was of a kind to show that ex-
traordinary influence being exerted, and to establish that he had that power
or influence over the other party. In that bald case would you say then
that it was not evidence, Mr. Henderson ?

MR. HENDERSON : Not unless it were brought to our notice.

HIS LORDSHIP: That is to the bank’s notice?

MR. HENDERSON: To the bank’s notice.

MR. SLAGHT. I submit it is perfectly clear throughout in the Stuart
case that what occurred leading up to the giving of the securities in ques-
tion between the husband and wife,, whether the bank knew of it or didn’t
know of it, is evidence receivable to show, as it is put in the Privy Council
at page 137 by Lord MacNaughton, “It may well be argued that there is ev-
idence of overpowering influence, and the transaction brought about is im-
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RECORD moderate and irrational, as in the present case proof of undue influence is
In the Supreme complete,’’ and throughout the judgments in that case they discuss what
Court of Ontario gccurred between the husband and the wife.  The issue has been joined on
Plaintiff's our pleading that the husband exercised this undue influence. No applic-
Evidence ation was made to strike that plea out. and it would not have succeeded any

No. 4 way.

- HIS LORDSHIP: I think, Mr. Henderson, it would be wise to receive
Mary S. Tibbetts, the evidence subject to objection.

MR. HENDERSON : There is no jury. I quite agree your Lordship
is adopting the proper course for practical purposes.

MR.SLAGHT: Q. You were telling us that when you went in Mac-
kenzie seemed to be doing most of the talking, and whom was he talking
to, and what was he talking about? A. He was talking about securities
and signing of some papers. ,

Q. Signing by whom? A. Mrs. Mackenzie, and he was walking up
and down, and talking pretty strongly, using some pretty strong language.

HIS LORDSHIP: Q. She was, or he was? A. He was. Oh, no.

Q. He was walking up and down? A. Using some pretty strong lan--
guage, which I must say stopped when I went into the room, but he still
kept pacing up and down and talking about these securities and signing of
papers, which I didn’t know or understand about.

MR.SLAGHT: Q. Did you hear it said at all whom the papers were -
for? A. I judged from what I heard that it had something to do with
signing papers to put Mrs. Mackenzie’s securities up as collateral.

Q. Up where? A. As collateral for the bank.

Q. What was Mrs. Mackenzie saying if anything? A. Well, when
Mr. Mackenzie got through talking she said, “I don’t want to put up my
securities. I want to keep what I have for the children and myself,” and
she was crying and feeling very badly about it.

Q. When the talk was over where did she go? A. She burst out cry-
ing again, and she went into her own room down through a hall, and I fol-
lowed her. I felt very sorry for Mrs. MacKenzie.

Q. And what was her condition when she got into her room? Did she
stop crying then? A. Oh, no. Mrs. MacKenzie was very fond of Mr.
MacKenzie.

MR. HENDERSON: Obh, please!

WITNESS: And he seemed to have an influence over her.

MR. HENDERSON : Oh, now, please!

WITNESS: That he seemed he could get her to do things against her
own will.

MR. HENDERSON : Oh, now, witness please! I object to the witness
stating a thing like that.

HIS LORDSHIP: 1 think she has gone as far as she is entitled to.

MR. SLAGHT: Yes, my lord. I would not have asked the question
which the witness volunteered the answer to. We have to give what was
said and done.  Your Lordship will deal with the other problem.




10

20

30

40

19

Q. Did she sign any document that day, or in your presence while you
were there? A. No, she didn't sign anything.

Q. Do you remember anything that Mr. Mackenzie said to her when he
was pacing up and down?  You say he was wanting her to sign papers.
Anything he said to her about them? A. He said, “You might as well
sign them.  You are going to lose them anyway."”

Q. Did she come in before you left and agree to sign or not?

MR. HENDERSON: Rather leading.

WITNESS: I think she appealed to Mr. Stires. That is before she
left the room at all.  She said, “Do I have to sign these papers? What is
your opinion, Mr. Stires? Do you think I have to sign these papers?” And
he said —

MR. HENDERSON: Wait a minute.  That again is not evidence;
conversation between her and another.

HIS LORDSHIP: In the presence of the husband?

Mr. HENDERSON: 1 don't know whether the husband - -

WITNESS: Yes, the husband was still there.,

HIS LORDSHIP: I understood that from the way she told it.

MR. HENDERSON: Might it be suggested to the witness she is not
an advocate?  Some of us have more local knowledge than others. I did
not understand the husband was there, but even so I must repeat my object-
ion to conversation between her and another person.

HIS LORDSHIP: I think your objection may have a good deal in it,
but in the interest of all parties I think it proper to receive the evidence sub-
ject to objection. '

MR. SLAGHT: Q. Well, then, I have forgotten whether you told
me —

HIS LORDSHIP: Where you left off was, that she appealed to this
Judge who was there. and asked his view whether she had to sign the papers
or not.

MR. HENDERSON : May I ask my friend if he is going to call any of
the other ladies present (in the court room) as witnesses? I am afraid I must
ask that the witnesses be excluded.

MR. SLAGHT: All right, let all the witnesses be excluded.

MR. HENDERSON: I require Mr. Gray to stay in.

HIS LORDSHIP: The way it has developed, the conversation in the
summer home there, I think it would be to the advantage of the court that
the witnesses ought not to hear each other.

--- (WITNESSES EXCLUDED)

MR. SLAGHT: I want to make this suggestion to my friend. I don't
know whether it will appeal to him. 1 notice he has excluded Mr. Mac-
kenzie. I think if Mr. Gray is to stay in throughont, if the two are to be
called, Mr. Gray should be called before Mr. Mackenzie is called.

MR. HENDERSON: That depends upon the character of the evidence.
I'am not obliged to give any undertaking.

MR. SLAGHT: Otherwise, 1 will ask that Mr. Gray be excluded.
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RECORD - MR. HENDERSON: You can‘t.
In the Supreme MR. SLAGHT: I can ask.
Court of Ontario MR, HENDERSON: | have a right to have him here.
Plaintiff’s HIS LORDSHIP: 1 think I will follow the practice of Mr. Justice
Evidence Rose in that regard.  He has ruled repeatedly that the witnesses are exclud-
No. 4 ed and the parties are allowed to stay in. If you propose to call the parties

——— you must call them before you call the witnesses.
%&a;,iifétg)‘rf’be“” MR. HENDERSON: I would do so, except in some very extraordin-
ary circumstances. I think your Lordship would expect me to do so.

HIS LORDSHIP: I can see a case where it might be desirable to do
otherwise but it would be a very strong case.

MR. HENDERSON: Unless it is going to dislocate things.

HIS LORDSHIP: If the banker is to give accounts of interviews and
other things that occurred between him and other witnesses, he had better
tell his story first. '

MR. SLAGHT: There, were several tri-party interviews between the
banker, the husband and the wife, when only the three were there.

Q. You were going on to tell us, in_this situation Mrs. Mackenzie ap-
pealed to her husband’s friend, Judge Stires, and what occurred then ?
A. I don’t remember the exact words but I naturally was very interested '
in what my brother-in-law said.

Q. If you don’t remember — " A. The exact words, but I can tell you
what it meant. It meant that in his judgment up to that point, that he felt
that Mrs. Mackenzie would have to sign the papers, but he hadn’t looked
into the case very well. He said, “You might save part of it, either the
dairy stock or the house on Clemow Avenue.”

 Was Mr. MacKenzie there when he said that? A. Yes.
Q. He told her that he had not looked into the case very well, but as

far as he could see up to that point - -
HIS LORDSHIP: Q. She would have to sign her name to some part-

icular thing? A. Yes.

Q. What was it? A. She would have to sign the papers. That is as
far as I could understand.  And that she might — one of them might be
returned to her, either the dairy stock or the house on Clemow Avenue.

Q. She would have to sign the papers but the stock, some stock — A.
Yes, Ottawa Dairy stock, but he didn’t seem to think she would get both
back. I remember that distinctly.

Q. The house on what? A. Clemow.

Q. What was that?

MR. HENDERSON: That was the family residence.

HIS LORDSHIP: Q. That was where the Mackenzies lived? A.
Yes, a house Mrs. Mackenzie’s father built.

Q. The family residence during the main part of the year? A. Yes,
during the winter months.

MR. SLAGHT: Q. In the City of Ottawa? A. Yes.

Q. This was out at the summer place? A. Yes.
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Q. Prior to that, Mrs. Tibbetts, had Mrs. Mackenzie ever had occasion
to come over to your place across the road? Were you near by? A. Dir-
ectly across the road.

Q. Had she ever come over under any unusual circumstances ? A,
Well, she certainly had. T remember one time she came over to me, Mr,
Mackenzie had thrown her down the steps.

MR. HENDERSON: Now!

MR. SLAGHT: Q. You were not there and did not see it? A. No,
she came to me and told me.

MR. HENDERSON : Please!

HIS LORDSHIP: T cannot hear what she told you.

MR. SLAGHT: Q. Tell me what condition she was in on this occasion
when she came across to you? A. Can I say she was sobbing and crying?

Q. Yes, you can tell not what she said, but how she appeared to be. A.
Her dress was torn; her arm was bruised, and her hip was bruised, and she
was in a very, very nervous state. She came running over to my house
because —

Q. Not because. You can’t be sure. I cannot take that from you

under our rules of evidence. A. She stayed with me for four days.

HIS LORDSIIP: Pardon me, Mr. Slaght. Does she know who was
at the Mackenzie house then?

MR. SLAGHT: Q. Do you know who was across the road at the Mac-
kenzie house when she came over? A. Yes.

HIS LORDSHIP: Q. Just whom you had seen during the four days.
Who was at the Mackenzie place that you saw? A. At the time Mrs.
Mackenzie came over Mrs. Alex Johnston was over there. She had arrived
as a week-end guest.

Q. Who else? A. And her small boy. The neighbors were in and
out all the time,

Q. How old was the small boy? A. Oh, he was just a small boy.

MR. SLAGHT: Q. About how old? Eight - ten - twelve ? A. I
don’t think he was as old as that. I have to think how old he is now. He is
about eighteen now so he was a very small boy.

Q. Did she have occasion to go over to your place more than once? A.
Yes.

Q. When she was upset? A. Yes.

Q. And then she did go home after four days? A. Yes.

Q. I do not think you quite answered his Lordship’s question yet. A.

I don’t quite understand it. I neverwas a witness before.

Q. She came over sobbing and with her dress torn on this occasion,
and who was at the house on the other side of the road? His Lordship does
not know if anybody was there.  Whom did you see there? A. Mrs.
Alex Johnston..

HIS LORDSHIP: Q. She did not cause her arm to be brusied? A.
She was the only person that I know of that was there.
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MR. SLAGHT: Q. We are not asking about strangers; we are ask-
ing about anybody you know A. T he maids of course were in the house.
As I wasn’t there, I don’t know. I was at my own home.

Q. Throughout the years I think you told me that notwithstanding
anything that might have occurred, you did say that she was very fond of
Mr. Mackenzie? A. Yes, very fond of her husband.

Q. Did she continue fond of him until they separated as far as you could
see? A. I should say, if I am any judge of women, that she is still very
fond of him.

CROSS-EXAMINED BY MR. HENDERSON:

Q. Mrs. Tibbetts, there is a feature I had hoped not to open up in this
case, but I must ask you something about it. ~How long have you known
the Mackenzies? A. I knew them before we went to Farm Point. I sup-
pose about forteen years.

Q. Did you know them prior to 1911 — before the war? A. Well,
1914 and 1919 —

Q. I don’t know how long you have lived in Ottawa, Mrs. Tibbetts.
A. You take fourteen from thirty-one and you will know just how long
I have known them.

Q. Did you know them when they lived up on Cambridge Street? A.
No, I wasn’t living in Ottawa when they lived on Cambridge Street.

Q. At this time you speak of, however they may have been living before,
they were living in a very handsome residence in Clemow Avenue, were they
not? A. Yes.

Q. This cottage at Farm Point was looked upon as probably the finest
cottage of its kind in this vicinity, wasn’tit? A. I should say it was a fine
cottage. I think there are other cottages just as fine.

Q. But it was a very fine cottage? A. It was a nice cottage at the time.

Q. And the Mackenzies were living — shall I say — extravagantly ?
A. No, I shouldn’t say they were living extravagantly. They were people
of means, and they were living as people of means.

Q. They were spending a lot of money? A. No, I shouldn’t say so.
I don’t know anything about their private affairs. ~ They were living as
people who have means and a right to live well were living.

Q. That would again be your point of view. ~A. That would be my
point of view.

Q. That they were living as people who had means should live? A.
Yes.

Q. They were entertaining very lavishly at Farm Point ? A, Just
like anyone else, in a very simple, nice manner.

Q. Quietly? A. Quietly.

MR. SLAGHT: What possible bearing this can have, I fail to see, my
Lord, but I do not want to stop cross-examination.

HIS LORDSHIP: I do not know what difference it may makes, but
it may make a difference. I caunot stop counsel.
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MR. SLAGHT: Perhaps my friend will enlighten me.

MR. HENDERSON: My friend, of course, has gone on from his own
point of view.

Q. Was there not a great deal of entertaining at Farm Point? A.
I shouldn’t say, not any more than any other summer place.

Q. Were there not week-end parties there frequently? Were there not
regularly week-end parties up there? A. Mr. Henderson, T would like to
know what you call week-end parties We all of us have so many parties
at our summer homes. .

Q. Do we? A. Yes.

Q. That is your idea? A. Yes. I invite all my friends up. I have
nice little quiet parties. The Mackenzies had the same.

Q. I suppose you will agree that what is and is not quiet is more or less
a matter of opinion? A. I certainly do.

Q. There were parties almost every week-end at the Mackenzies? A.
I don’t know, Mr. Henderson, because I tried to mind my own business.

Q. You said you had parties at your own house? A. I said I have
parties. I had a lovely party last week-end.

Q. Was there not a great deal of drinking? A. I don’t see what bear-
ing it has on the crse, Mr. Henderson. '

Q. I don’t desire you to argue the question. Be good enough to ans-
wer.

HIS LORDSHIP: Is it the suggestion that Mrs. Mackenzie was drink-
ing considerably, and liable to give —

MR. HENDERSON: The suggestion is that Mr. Mackenzie was drink-
ing quite a great deal at this summer cottage.

Q. Is that not a fact? A. It was Mr. Mackenzie’s own summer cot-
tage. He could certainly do as he liked in his own cottage.

HIS LORDSHIP: Q. That is not the question. Is it a fact that Mr.
Mackenzie drank pretty freely at the week-end? A. Not at the week-end.

Q. All the time? A. All the time, whenever he was there.

MR. HENDERSON: Q. More or less all the time. That is, he had
a habit of what we call prolonged sprees; and then for a time, if he drank
at all, he had to drink a good deal Isn’t that so? A. Mr. Henderson, 1
don’t know anything about Mr. Mackenzie’s capacity.

Q. T thought you knew the family intimately? = A. I don’t know any-
thing about Mr. MacKenzie’s capacity to drink liquor.

Q. I thought you said you know them very intimately? A. I know
them as friends and neighbors. Don’t ask me questions like because I don’t
know anything about it.

Q. Was it not well known to the friends of the Mackenzie family
that Mr. Mackenzie unfortunately drank to excess? A. He had a very un-
fortunate habit of drinking which was certainly known. _

Q. And he would sometimes become quarrelsonme when he was drink-
ing 7 A. When he was drinking and he was not drinking he was quar-
relsome, [
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Q. You say even when he was ndt drinking, do you? A. Yes.
Q. I have had some trouble bringing that out. I am rather interested

Court of Outario jn what you say about Judge Stires. You know I presume that the Am-

Mary S. Tibbetts,

Examination

Mary S. Tibbetts,
Re-Examination

ericans have a habit of calling lawyers by the title “Judge”? A. Yes.
. Q. Is he, or has he, been a judge in fact? A. He is Judge Stires.
Q. He is a Judge? A. Yes.
Q. I understand, at all events, he is a legal gentleman of undoubted
standing? A. Yes. He is a corporation lawyer in New York City.
HIS LORDSHIP: Q. He married your sister? A. My sister’s hus-
band.
MR. HENDERSON: Q. You say he is the best lawyer in New York
City? A. No, I say he is a lawyer over there.
HIS LORDSHIP: I would not think much of her if she did not.
WITNESS: I think he is one of the finest men I know.
MR. HENDERSON: Q. At all events, he is a lawyer of high standing
and on the bench? A. I should judge so.
Q. He was a friend of the Mackenzies through their friendship with
you? A. Yes.
Q. And had been around there quite a little? A.  Yes.
Q.- And on this particular occasion Judge Stires happened to be pre-
sent when a conversation occurred? A. He had gone over to visit his

friends the Mackenzies.
Q. T am only interested in certain essential facts. He was there, at all

events, and he became involved in this discussion that you speak about, did
he not? A. I suppose he did.

Q. Why can’t you answer me as freely as you did Mr. Slaght? Am 1
right in thinking he became involved in this— A. Yes, you heard me say
he did.

Q. And as a matter of fact he did express an opinion, and in the course
of the opinion said he had not had an opportunity of going into the matter
fully. Is that so? A. Well, he said as matters looked to him then.

Q. Did you know, Mrs. Tibbetts, that after that Judge Stires did go
into the matter very fully, and go to the bank, and make inquiries, and look
into the whole transaction? A. No, I don’t know anything more about it.

Q. Did you know that? A. No.

Q. At all events, if he did, he was undoubtedly competent to do it and
to give advice? A. I should judge he was competent to give advice on any
snbject that he was conversant with.

RE-EXAMINED BY MR. SLAGHT:

Q. Do you know how long Judge Stires had been talking with Mr.
Mackenzie before you went over, or don’t you know?  If you don’t know,
don’t guess at it? A. He had been away from our home the greater part
of an hour, when I went over really to ask him to come back because we
had other plans.

Mr. SLAGHT: I called Mrs. Tibbetts our of order because she had a
very important matter at one o’clock. '
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MRS. JEAN MACKENZIE, Sworn,
EXAMINED BY MR. SLAGHT:

Q. Mrs. Mackenzie, your husband’s name is what ? A. John Angus.

Q. You are Jean Mackenzie, and before you were married were Jean
Andrew? A. Yes.

Q. You were married I understand in 19017 A. Yes.

Q. You were twenty when you were married? A, Yes.

Q. And you and Mr. Mackenzie, your husband, from your marriage in
1901 lived with your people, your father and mother, until after your father’s
death in 1907? A. Yes.

Q. And then as to your uphringing, your father lived in the country,
just at Westboro, just out of Ottawa, did he not? A. He did.

Q. And that is where you grew up as a girl? A. Yes.

Q. You went to the public school, and did you attend collegiate for a
term or two? A. Attended Lisgar Collegiate.

Q. You did not matriculate? A. No.

Q. T understand for some years vou attended the Conservatory of Music,
and are especially interested in music? A. Ves,

Q. Did you ever have any business education? Ever go to business
college or take up shorthand or typewriting, or any business course? A.
No.

Q. After your father died in 190/, what did he leave to you? A.
Ottawa Dairy Stock, and the house on Cambridge Street.

Q. That was in Ottawa, was it? A. Yes,

Q. The house on Cambridge Street and Ottawa Dairy stock? A. And
a few mortgages and two thousand in cash.

Q. Later on you pledged the Ottawa Dairy shares with the bank? A.

Yes.

HIS LORDSHIP: Q. Did you say a few mortgages or two mortgages?
A, A few.

Q. And two thousand in cash.

MR. SLAGHT: Q. I believe you sold the Cambridge Street house later
on for what? A. Approximately I think around six thousand dollars.

Q. That is not perhaps important. I am going to ask you whether it
was the Ottawa Dairy stock that your father left you, and that came to you
under his will, that you later on pledged with the Royal Bank, and that you
brought the suit about? A. Yes :

Q. Now in 1913 your husband started up a company, did he not? A.
Yes. '

Q. Known as what? A. Mackenzie Limited.
Q. And what of his own money did he put in so far as you know? A.
He told me he had saved eight thousand dollars in commissions.

Q. Did he tell you he put that into the Mackenzie Limited? A. That

is what I understood. ‘

Q. At that time did you put some of your money into Mackenzie Ltd.
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at his request? A--As collaterall "~ v

Q. Did you get your money out later on? Did he repay you that?
A. Eventually, yes.

Q. In the year 1920 when you gave the agreement to the bank on your
Ottawa Dairy stock that we are attacking in this case, had you any money
of your own invested in Mackenzie Limited? A. None.

HIS LORDSHIP: That was in 1920?

MR. SLAGHT: That is the first dealing she had with the bank that is
under review in this case. ", . . e .

HIS LORDSHIPY “I1i 7920 I had.nothing invested in. Mackenzie Lim 10
ited” oot T T R :

MR. SLAGHT; Q. Is that right? A.. That.is right.-It is correct.

Q. And then in 1920 what occurred if anything with regard to your
putting up security to the bank? How did it come about? Who first talk-
ed to you about it? A. My husband. B

'Q. And what occurréd until along in December you signed the docu-
ment?  Just tell me what occurred between you and him? A. I should
say constant friction. P

Q. What about? A. Over the signing of these documents again.

MR. SLAGHT: Will you let me have the first guarantee?

MR. HENDERSON : Perhaps we should tell his Lordship what has
happened. Unfortunately, my Lord, at the time of the former trial a num-
ber of these documents were segregated from a general file and put in a sep-
arate file which has been lost. The important documents have been ident-
ified on discovery, and we have agreed that we shall both of us use copies.
I have put together here a set of copies. I think perhaps it is convenient
for your Lordship to have them before you. '

M. SLAGHT: I think not, only in this way — I want these to go in.
It is very unfortunate for certain reasons that they are missing, but I accept
my friend’s statement about it, that they have gone. astray. The only ex-
tent to which I understood there was an arrangement between solicitors for
both parties was that without difficulty of proof and so on, we were to put
in these copies that we both assume represent the copies of the originals.

MR. HENDERSON: I was not suggesting that this all go in now —
far from it.

MR. SLAGHT: Oh, just a copy for his Lordship’s convenience?

Mr. HENDERSON: Just a copy for his Lordship’s convenience, and
they are here in order as they went in before.

MR. SLAGHT: I did not appreciate that. I thought my friend was , .
suggesting they should go in. I never like anything to go in till I see what 40
it is.

MR. HENDERSON: Oh, no, you can put what you like.

HIS LORDSHIP: This witness would probably be more at home if she
saw the very document her husband was asking her to sign rather than a

cop
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happens.  There is the first hypothecation and then there was a guarantee
signed at the same time.

MR. SLAGHT: I extremely regret the absence of them, but those
things happen. T have lost papers.

Q. Then, Mrs Mackenzie, I show you a document on a printed form,
red type and so on, dated the 31st of December, 1920, headed “General
Hypothecation.”  Is that your signature? A. Yes.

—EXHIBIT 1 - Hypothecation -dated 31st December, 1920.

MR. SLAGHT: I should call your attention to the fact, and my friend
will agree with me, so the court may not be misled, that written diagonally
across this document both inred and black ink are certain obvious bank not-
ations, which were not on it when the lady signed it. :

MR. HENDERSON: All of which I think are quite obvious.

MR. SLAGHT: Q. I call your attention that somebody has been mak-
ing notes on this, written in diagonally. Do you know whether they were
there or not when you signed it.? A.” I am quite sure they were not.

Q. That was signed apparently on New Year’s eve, the 31st of Decem-
ber, 19207 A. Yes. .

Q. You were going to tell me about what had occurred,

HIS LORDSHIP: Q. Are you clear about that, Mrs Mackenzie, that
it was signed in the evening after banking hours? A. I wouldn’t say in
the evening, your Honour.

Q. You said on New Year’s Eve? A. The day of New Year’s Eve.

Q. It does not occur to one’s mind, what happens the last day of the
year sometimes. A. It was the day of New Year’s Eve, around noon..

MR. SLAGHT: We will give the circumstances. Before you tell me

~ about the actual signing of this document, will you tell me what if anything

30

40

had occurred between your husband and vourself, leading up to the signing
of it, and for how long before you actually signed, your husband and you
had discussed it if at all. A. 1 should say perhaps six weeks to two months,
I was constantly refusing to sign anything more. He assured me that if he
could get the use of my securities again he could have an extra loan of from
twenty-five to thirty thousand dollars from the bank.

Q. And then did you agree to sign when he first suggested it? A.
No.

Q. Was it discussed more than once prior to your actual signing? A,
Yes, many times. ‘

Q. And prior to the day you actually did sign it, what had been your
position about it, and what had been his? A. Constantly refusing.

MR. HENDERSON: Of course, my Lord, my objection is running
generally to this class of evidence?

HIS LORDSHIP: It is very difficult to know before hand what one
should reject.

Mr. HENDERSON: I may take it that the objection is continuing to
this class of evidence?
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HIS LORDSHIP: Yes, it is.

MR. HENDERSON: It will save me from jumping up periodically.

MR. SLAGHT: Q. In the discussions between you and your husband
prior to the day of signing, what occurred? What did he say to you, if
you remember anything: and what did you say to him?  You told us that
you had been refusing his desire that you sign? A. Yes.

Q. What did he say to you in connection with it? A. Just that, that
he could get this extra loan from the bank of from twenty-five to thirty
thousand dollars. I said, “Why don’t you put up your own securities?”
He said, “I have already done so.”

Q. What else occurred between you and him? Did he say anything
else to you when you refused to put up your securities? A. Yes, he did.
He used a very pet expression of his. He said if I didn’t put them up I
wouldn’t get anything to run the house anyway, no account, running ac-
count for the house. He would out off any allowance which he was giv-
ing me.

Q. Were you ill or sick on the 31st of December, 1920? A. For three
weeks I had been ill in bed with flu. = )

Q. Were you ill in bed with flu on the 31st of December when you sign-
ed this? A. 1 wasin bed. I was not better.

Q. Had you a doctor in attendance during the three weeks? A. Yes.

Q. Who was the doctor? A. Dr. Dan Smith.

Q. Dr. Dan Smith is now dead, is he not? A. Yes.

Q. Did the Doctor during that interval call to see you? A. Oh, very
frequently, yes. Almost every day.

Q. Then you finally told your husband, as you have said to us, that you
would sign for him, and what occurred as to your signing? Were you in
bed when you signed it? A. To the best of my recollection 1 was.

Q. And what occurred? Did someone come out to see you? A. Mr.
Hill, Mr. “Hammy” Hill

Q. He is a lawyer? A. Yes. ’

Q. And whose suggestion was it, or when did you first know that Mr.
Hill was coming? A. My husband was home. It was at the noon hour
when Mr. Hill arrived. To the best of my recollection Mr. Mackenzie was
having lunch in the dining room when Mr. Hill arrived, after I had already
signed the documents. I understood Mr. Hill was coming out to witness
this — I call it a chit.

MR. HENDERSON: That is going rather far again, my Lord.

MR. SLAGHT: Q. Whom did you understand it from? A. My hus-
band.

HIS LORDSHIP: Q. Are you swearing to me that after this long arg-
ument between you and your husband about whether you would sign or
not, you finally agreed to sign on this last day of the year? Your husband,
the way I have it in my mind from your words now, got the document sign-
ed, and was sitting having his lunch, you being in bed? A. Yes.

Q. And Mr. Hill arrived? A. Yes.
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Q. That is the way yau want to tell it? A. Yes, to the best of my
recollection.

MR. SLAGHT: Q. That is the document I showed you, Exhibit 1. A,
Is it?

Q. Yes. A. Yes.

Q. Did your husband read it over to you before you signed it? A,
No.

Q. Was there anybody but your husband with you when you signed
that? A. No.

Q. Then Mr. Hill came out about what time of day? A. Around
noon.

Q. And had you known that Mr. Hill was coming? A. Mr. Mac-
kenzie I fancy would have told me naturally that he was coming out. He
had made arrangements for him to come. I was not out.

Q. What I want to ask you is this. Did you make any arrangements
for Mr. Hill to come and see you? A. No.

Q. Who did so far as you know; or what were you told by your hus-
band about it? A. You mean the exact words?

Q. No, I mean the purport. A. Mr. Hill was coming out to sign this
little document which is signed afterwards. I had to have a lawyer’s sig-
nature. I could not go down to his office. To complete the transaction
this must be signed.

HIS LORDSHIP: Q. You mean by that it must be witnessed by a
lawyer? A. Yes.

Q. Let me get that clear.

MR. . SLAGHT: I ask for the production of the document that was dated

the 31st of December, signed by Mr. Hill, and this lady.

HIS LORDSHIP: Before you leave that, Mr. Slaght, this lady has left
in my mind the idea that her husband and she had finally argued this mat-
ter out until she had agreed to sign.

WITNESS: Yes. '

HIS LORDSHIP: Her husband told her it was necessary to have a
lawyer witness the document. Her husband was at lunch and Mr. Hill came
in.

WITNESS: Yes.

HIS LORDSHIP: You stop there. There must be another important
step after that.

MR. SLAGHT: There is. She is referring to another document.
There is another document I am now going to produce.

HIS LORDSHIP: I thought it was this document, Exhibit 1, that was
signed under those circumstances.

MR. SLAGHT: Q. Mr. Hill did not witness this document ? A.
No.

Q. You have already told us you signed this, you and your husband al-
one, before Mr. Hill came to the house at all? A. If that is the document,
it was signed that day.
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HIS LORDSHIP: That is Exhibit 1. . . . .
v MRSSLAGHT: Now, -Mr. HenderSon, produce to me the second doc-

Coprt; of Ontario . yment from the custody of the bank, dated the 31st of December which
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-~ bears-Mr: ‘Hil¥’s Signature and Mrs. Mackenzie’s.

MR. HENDERSON: (Produces document).
- MR. SLAGHT: Q. Did you that day sign some other paper after Mr.
Hill came out? A.- After it had been, as I considered, completed?
Q. Yes. A. I don’t think so. I may have. I was very upset.
'HIS LORDSHI®: What happened when Mr. Hill came there? Your

" husband had got a document signed; he was having his lunch; -Mr. Hill came

there.- - What happened after that? A:--As I remember, in the bedroom, I
simply had_to sign this again. Shall I callita chit? Showing this must'be
sighed iri‘the preserice-of‘a lawyer with" my name attached. It was just
showing it to a lawyér and have it signed. As I understand, a matter of
form for the bank, must be signed by a lawyer.

Mr. SLAGHT: Q. Did you sign something else yourself for Mr Hill?

HIS LORDSHIP: Q. In the presence of Mr. Hill? A. Yes.

MR. SLAGHT: Q. Where were Mr. Hill and your husband? A.
Just in the bedroom.

Q. They were in the bedroom with you? A. Yes.

Q. And you signed something for Mr. Hill. I had better read this to
the Court, I suppose.

HIS LORDSHIP: It is agreed that I understand it by Mr. Henderson
that that is a correct copy, and that is the best I can get now?

MR. HENDERSON: Yes, and we have agreed to use it in lieu of the
original. :

MR. SLAGHT: Q. Do you know whether you were propped up in
bed or lying down? A. Yes. 1 wasn’t thatill then.

Q. You were recovering? A. Yes.

Q. But you were in bed when you signed it? A. Yes.

MR. SLAGHT: And then, so that your Lordship will see what that is.
perhaps I had better read it to you now. '

HIS LORDSHIP: It is practically the same as the one that is before

me, I suppose.
MR. SLAGHT: Addressed to the Royal Bank of Canada, dated the

31st of December.

MR. HENDERSON: There are three documents there all togcther.
There is the hypothecation; there is the guarantee, and then there is the
cetificate of inderpendent advice. :

HIS LORDSHIP: Your understanding of the situation is that this
witness must have signed three separate documents when Mr. Hill was
there?

. MR. HENDERSON: Yes, my Lord. There are three separate doc-

uments.
HIS LORDSHIP: There were, and these are copies.
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MR. SLAGHT: We fortunately have the original of the document
which does not bear Mr. Hill's signature, :

HIS LORDSHIP: This is the one according to her story that was sign-
ed before the husband sat down to lunch, that was the only one she had
signed then.

MR. SLAGHT: Q. Do you know what was contained in the docu-
ments that you signed when Mr. Hill was there? A. No, T didn’t read
them.

Q. Were they read over to you? A. Not that I remember. -

Q. You have told us you did not ask Mr. Hill to come there. Did you

" pay Mr. Hill? - A. "No.”

20
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Q. Mr. Hill has furnished us with a copy of his account against Mack-
kenzie Limited for $2.00. You do not know about that?

MR. HENDERSON: Please keep within the rules of evidence. If
you want to call Mr. Hill, call him.

MR. SLAGHT: Until Mr. Hill came that day had you known that he
was coming, or until that day?

MR. HENDERSON: That is leading again.

HIS LORDSHIP: I think she has told me that.  As I understand her,
she has gone this far.  She says, “I think my husband had told me that a
lawyer had to be present to see this signed,” and I think her phrase was:
“I suppose he told me that he was going to come,” and then he appeared
while the husband was at lunch.  That is as far as she has gone.

MR. SLAGHT: Q. Did you have any talk with Mr. Hill, or explain
anything to him about the matter? A. None whatever.

Q. Did he have any talk with you,or explain anything to him about the
matter? A. No.

Q. Do you remember anything Mr. Hill said to you? A. No, I under-
stood he was simply there to give his signature to those documents.

Q. You told us you had been ill with flu. What was your condition
that day, for instance, when Mr. Hill was there?  What was your real
condition? A. Naturally very weak.

Q. Can you tell us anything else about your condition at that time ? A.
Well, I was naturally very upset in conjunction with my illness through
weakness and arguments. '

Q. You say you were upset in connection with the illness and the argu-
ments. What effect would being upset have on you if anything? A. I
suppose the usual thing, crying.

Q. Do you recall whether you were subjected to crying? A. Yes, I
was. .

Q. Do you remember whether you had any attack of crying on the day
this was signed or not? A. Yes.

Q. At what stage? A. After Mr. Hill had left. 1 felt that everything
was gone. ’

Q. I did ask you if Mr. Hill rendered any account to you? A.
No.
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. Or say to you that he was?

Mr. HENDERSON: Please do not lead.

HIS LORDSHIP: T suppose you may not put in her mouth the
words you want her to say. Can you remember anything that was said by
Mr. Hill to you about this matter on his visit that day?

WITNESS: Do you mean as to advice or anything?

HIS LORDSHIP: Q. Anything at all you can remember that Mr.
Hill said to you on account of his being there that day after he went away?
A. No.

Q. You told me you did not pay him that day. Did he ever say any-
thing to you after that that you remember.? A. No.

Q. About his bill? A. No.

Mr. SLAGHT: Q. Let me then ask you to come along now to 1921.
Your securities remained with the bank from when you gave them—

HIS LORDSHIP: You have not filed that copy that she says she
signed that day when Mr. Hill was there.

Mr. SLAGHT: I asked her if she remembers what it was, and she says
she does not, and it was not read to her. I am wondering how I can under
those circumstances properly file a copy. They are here for my learned
friend to cross-examine on. 1 want to put everything in. I believe they
were signed undoubtedly. She believes they were signed.

HIS LORDSHIP: She has not made in my mind the impression that
she has any recollection of signing three documents, in the presence of Mr.
Hill that day. :

WITNESS: No.

Mr. SLAGHT: She said distinctly that the first one was not signed in
the presence of Mr. Hill.

HIS LORDSHIP: No, not the first one. If Mr. Henderson’s sugges-

‘tion is right, when Mr. Hill went there there must have been three separate
‘documents signed. She does not give any indication that she signed in the

presence of Mr. Hill more than one document that day when she was at home
sick in bed.

WITNESS: Yes.

Mr. SLAGHT: Wohat is your best recollection on that? A. My best
recollection is that the important hypothecation, the really important one,
was signed before Mr. Hill ever came out.

You have identified that as Exhibit 1. A. Then there was some-
thing else signed when Mr. Hill was there. Do you call it a guarantee, or
this little thing you sign to say you have taken independent advice, you sign
with your lawyer? I don’t know what you call it. I call it a little chit.

Q. I do not know whether that is a French expression for a small do-

- cument? A. Isita guarantee? I don’t know. I have signed so many.

HIS LORDSHIP: Q. Can you help me, Mrs. Mackenzie, by telling
me whether you know if you signed only one document when Mr. Hill was
there or more than one? A. I might have signed more than one.
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Q. The impression you have given me up to the moment is that you
remember signing one for your husband before Mr. Hill came and one after-
wards. Is it one, two or three, or what is it? A. There might have been
more than one. Whatever I was asked to sign while he was there, I signed.

Mr. SLAGHT: Q. T think that is a fair way of putting it. Coming
along to June of 1921, Mrs. Mackenzic, did anything happen to the business
of Mackenzie Limited? A. It failed in June, 1921.

Q. Had you been away that spring? A. We had been West for six
weeks.

Q. Whom do you mean by “we”’? A. Mr. Mackenzie and myself.

Q. Had you discussed with Mr. Mackenzie or anybody else the business
and its progress up to that time or had you not? A. Yes. Mr. Mackenzie
decided to take this Western trip to appoint new agents through the West
for business reasons.

HIS LORDSHIP: Q. The discussion as to the condition of the busi-
ness was after Hill had left there, carrying away these documents; or are
you trying to tell me something now that you discussed with your husband
before Hill was there? A. No.

Mr. SLAGHT: 1 had taken her away on, my Lord.

HIS LORDSHIP: Then she and her husband went West, and he went
there to appoint agents in the West.

WITNESS: In March, 1921. .

HIS LORDSHIP: You had got to the point where it failed in June.

Mr. SLAGHT: Q. Prior to the business failing did yon know or ex-
pect it to fail? A. No.

Q. When did you first learn about there being trouble in the business,
and in what way? A. Before we went West Mr. Mackenzie had consider-
ably reduced his staff and his overhead expenses, not with the thought of fail-
ure at all, but prices were dropping, business conditions were not as good,
and the western trip was taken to help, as I understood, the business.

Q. You returned from this western trip with your husband about
what date? A. The 9th of May. ' y

! o

Q. You came back with your husband on the 9th of May, 19217 A. Yes.

Q. Did anything occur after you returned with reference to the busi-
ness prior to its actual failure? A. Yes.

Q. What? A. Two or three friends called me on my return.

Q. You cannot say what they said, but they said something to you,
and as a result of what your friends said, what did you do; or did you have
a talk with anybody representing the bank? A. May I tell what they
said, sympathizing with me?

HIS LORDSHIP: Q. Two or three friends called and - - A. Sym-
pathized with me, as they understood Mr. Mackenzie was going to fail.

Mr. SLAGHT: Q. You must not say that. Did you see Mr. Gray
of the Royal Bank after you had had a talk with your friends? A. Yes, I
was in the bank where I kept my account, and I drove - - Mr. Gray was go-
ing over to see Mr. Mackenzie - - I drove over with him from the bank to
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the office, and I told him, to the best of my recollection, that T ‘had ‘heard
these rumours, likelihood of failure,

Q. It is proper for you to tell the Court what you told Mr. Gray be-
cause he was the manager of the Royal Bank of Canada here with whom
Mackenzie Limited did their business. A. Yes.

Q. And the branch of the bank where you pledged your securities.
A. Yes.

Q. What did Mr. Gray tell you? A. When I made that remark to
Mr. Gray on the way over he said he hadn't any reason to believe at that
moment that Mr. Mackenzie was going to fail.

. How long after that talk with Mr. Gray did Mackenzie Limited
fail? A. The exact date in June? It was not on the 9th of May. It (the
conversation with Mr. Gray) was some time between the 9th and the failure.

Q. The failure we can perhaps agree upon occurred on the 14th of
June, or some time in June. I do not think it is very important. I don’t
want to pause too long on this. At all events, your talk with Mr. Gray was
between your coming home and before the failure? A. Yes.

And then after that when the Company failed, what next? In the
fall of 1921 you were approached again about some documents, were you
not? A. Yes.

Q. And you signed a paper, as | understand it, on the 13th of Septem-
ber.

Let us have that.

HIS LORDSHIP: Is the original there?

Mr. HENDERSON: No, my Lord, the original is absent.

Mr. SLAGHT: I make the request now, so as not to repeat it each
time, that when I ask my friend for these documents from his custody, if he
has such originals, we receive them. '

Mr. HENDERSON: Undoubtedly, Mr. Slaght. We have not the ori-
ginal. This is a copy from the bank files and I had it in my brief.

Mr. SLAGHT: My friend hands me a copy from the bank files of a
document of September 13, 1921, which purports to have been signed by
John A. Mackenzie and Jean Mackenzie, and is not witnessed, but has on the
bottom “Y. A. B.” which I think my friend will agree with me is a mistake
for “T. A. B.”.

Mr. HENDERSON: T. A. Beament.

. Mr. SLAGHT: Q. Didyour husband as a matter of fact take you to
Mr. T. A. Beament’s office in September? A. Yes.

Q. Did you sign something in Mr. Beament’s office? A. Yes.

Q. Whose lawyer was Mr. Beament? A. My husband’s.

Q. Did you ever ask him to do anything for you? A. No.

Q. Did he ever act for you in any way? A. No.

Q. Did he ever render any account to you, or you pay him anything?
A. Never.

Q. Did he ever tell you he was acting for you in any way? A. No.
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Q. - You went with your husband to the office of this lawyer, Mr. T. A.
Beament, and signed a paper on that occasion which we will put in as Ex-
hibit 2, A

(Reads document)

—EXHIBIT 2. Document signed in the office of Beament & Beament,
dated September 13, 1921, (Copy).

HIS LORDSHIP: That in substance is an approval of the $125,000
valuation apparently, or a recognition of it, at any rate, plus the fact that as

- far as the Mackenzies were concerned, they were still to stand in the same

20

30

40

position as if they had not acted upon that valuation

Mr. SLAGHT: 1 want to discuss the actual language of this. .

Mr. HENDERSON: Plus the statement that everybody realized that
technically the bank’s claim would be paid by this form of transaction.

HIS LORDSHIP: Does it not say so in so many words?

Mr. SLAGHT: “Nor shall our personal securities be in any way affect-
ed until the amount due to the bank by Mackenzie Limited has been actually
paid”.

HIS LORDSHIP: It contemplated the actual payment.

Mr. HENDERSON: Before that the document says, “In which case as
between the authorized assignee and the Bank the bank’s claim would be
considered paid in full”, and they go on there to remain responsible until the

bank’s claim is actually paid. They recognize the legal effect my friend talked
about.

Mr. SLAGHT: Well, we will see,

Q. Did you receive anything for signing this paper? (Exhibit 2). A.
No.

Q. Or any promise of anything? A. No.

Q. Why did you sign this paper? What did you have to do with $125,-
0007 A. I didn’t know anything about any $125,000.

Q. Did anybody explain it to you? A. No.

Q. Did anybody read it over to you? A. No.

Q. Did anybody witness it? A.” No. I went with my husband to sign
something in Mr. Beament’s office.

Mr. HENDERSON: 1 thought Exhibit 2 was the hypothecation?

HIS LORDSHIP: No, he did not put it in. You see the witness de-
clined to recognize anything as a copy of what was signed.

Mr. SLAGHT: Q. When your husband asked you to go to Mr. Bea-
ment’s office, did he tell you what he wanted you to go there for? A. He
had been talking about signing over some of his life insurance to me. It might
have been life insurance, it might have been anything. He said I was to go
with him to Mr. Beament’s office to sign some papers.

Q. Did Mr. Beament explain anything to you?

A. No, he had the papers ready when I went in. .

Q. What did you have to do with the $125,000.00 valuation? A. I
didn’t know anything about it.
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Q. That was in September. Then on the 21st of November - -

Just there, Mr. Henderson, beforee I go to that, T will put in chrono-
lozically the vesting order if you will let me have it.

Mr. HENDERSON: (Produces document)

Mr. SLAGHT: I put in now, my Lord, by consent a copy of the ori-
ginal vesting order dated the 14th of November, 1921, signed by George
S. Holmested, in bankruptcy, in the matter of the authorized assignment of
Mackenzie Limited. (Reads document)

EXHIBIT 3. Vesting order, dated November 14, 1921.

Mr. HENDERSON: Vesting order is hardly an appropriate term.

Mr. SLAGHT: I will not gain any advantage by calling it that. It is
an order in bankruptcy.

Let me have the two declarations referred to there.

(Documents produced).

I put in by consent, my Lord, copies to be treated as though the origin-
als were before the Court, first as Exhibit 4, a declaration of C. A. Gray,
sworn the 22nd day of June, 1921, before A. C. Fleming. In this Mr. Gray
swears, (reads declaration).

— EXHIBIT 4, Declaration of C. A. Gray, sworn June 22, 1921.

Then I put in as Exhibit 5 declaration of Charles Albert Gray, sworn the
13th of September, 1921, before T. A. Beament. (Reads declaration).

—  EXHIBIT 5, Declaration of C. A. Gray, sworn September 13, 1921.

I call the Court’s attention to the fact that that declaration is absolutely
silent regarding any securities that the bank held of the Plaintiff in this case,
Mrs. Mackenzie.

HIS LORDSHIP: That was the basis of the vesting order?

Mr. SLAGHT: Yes.

HIS LORDSHIP: It was part of the materia: before the Court when
the vesting order was made.

Mr. SLAGHT: It was a declaration filed in vankruptcy. Those are
the two earlier ones filed in the bankruptcy. We put them in by consent.
They were official documents filed in the bankruptcy. I will put in now as
Exhibit 6 a sworn affidavit of Charles Albert Gray, sworn on the 9th of
November, 1921, of which we put in a’ copy by consent. That would be filed
on the procuring of the vesting order.

—  EXHIBIT 6. Affidavit of Charles Albert Gray, sworn November 9,
1921. ;

HIS LORDSHIP: One of these declarations was on the 13th of Sep-
tember. That is the day this woman was at Mr. Beament’s office?

Mr. SLAGHT: Yes, quite right, my Lord. (Reads Exhibit 6). Then
there are two schedules referred to attached. We put those in now by con-
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sent because they come in the picture at the dates there, although this wit-
ness knows nothing about them. ‘

’1F112en let me have, Mr. Henderson, the document of the 21st of Novem-
ber, 1921.

Mr. HENDERSON: There was a document of guarantee and a certi-
ficate of independent advice.

Mr. SLAGHT: 1 want first the docunient of guarantee.

Mr. HENDERSON: That was Exhibit 4 on the examination for dis-
covery.

Mr. SLAGHT: Q. I am sorry I have not got the one with your sig-
nature, Mrs. Mackenzie, but do you recall that you signed a document in the
bank on the 21st of November, 1921, for Mr. Gray? A. A document?

Q. Yes. A. I think I signed several.

HIS LORDSHIP: Q. About that time do you recollect signing a do-
cument for Mr. Gray in the bank?

Mr. SLAGHT: Q. Withregard to guaranteeing for the new Com-
pany? A. Yes.

Q. We will put in the copy that my friend furnishes me with the
statement that it is a copy of the original which is lost, and it appears to
have been witnessed by Mr. Gray and by Mr. Teddance in the bank, appar-
ently signed in the bank. A. Yes.

——EXHIBIT 7. Document of Guarantee, dated November 21, 1921.

Q. How did you come to go to the bank that day in connection with a
document which is a guarantee for the new company, Mackenzie Manufac-
turing Company, Limited? A. 1 went with my husband.

Q. What had occurred, if anything, between your husband and your-
self either on the day you went on prior to that, with regard to your guar-
anteeing or pledging your securities for the Mackenzie Manufacturing Com-
pany? A. T had been approached at Farm Point on putting them up again
for this new company some time during September.

Q. With a view to putting them up again for this new company? A.
Yes. I hadn’t a chance in the world of recovering them unless I put them
up for this new company.

Q. You say you hadn’t a chance in the world? A. Yes.

HIS LORDSHIP: Q. Who said that? A. My husband.

Mr. SLAGHT: Q. Did you agree when he first approached you. A.
No.

Q. What did you say to him? What position did you take about putting
them up for the new company? A. I refused absolutely. I said I didn't
care. I wanted to hang on. If there was any chance of recovery I wanted
to hang on to it for myself and the children.

Q. Wanted to hang on to what? A. The securities were up to the
Royal Bank. If there was ever a chance of them coming back, I wanted to
have them.
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Q. What occurred between you and him with reference to his going

into the new company or forming the new company?A. The night it really -

came to a head I should say was the night Mrs. Tibbetts in her evidence has
reference to. Mr. Mackenzie began an argument at dinner hour when he
came home that I simply had to sign these things; they were gone anyway.

Q. The old company at this time had been in bankruptcy? A. Yes,

Q. What in your discussion with your husband was your position with
reference to his going into a new company? What did you think of that, or
rather, what did you tell him about that? A. My advice to hinm’ when" he
was talking of a new company was to forget all about it, sell everything he
had and go back in the commission business again which would not require
any capital.

Q. Your advice was to go back into the commission business. How
long had he been in the commission business before he went into the first
company? From 1901 to 19137 A. Yes, before we were married.

Q. You say you wanted him to do that. Was he willing to do that?
A. No. - He said he didn’t wish to be declared a bankrupt, because if he was
declared a bankrupt he could never start in business again.

Q. Finally you did go into Mr. Gray’s office with your husband on
the 21st of November? A. Yes.

Q. What occurred on that occasion? A. My remembrance, Mr. Gray
was there, Mr. Mackenzie and myself, and I take it the papers were already
to be signed on Mr. Gray's desk. I said, “I don’t want to sign these
things”.

Q. What did Gray say? A. Just a moment. I said, “I don’t want
to sign these things”. Apparently my back was against the wall. “In order
to recover them, or have any chance of recovering them, Jack tells me I will
have to sign them for this new company. I hoped they would be free some
time”. Mr. Gray, to the best of my recollection, said they were never free;
they were always the bank’s property from the time of the failure.

. Mr. Gray told you that on that occasion. Was that before you sign-
ed the document? A. Yes.

G. Mr. Gray told you your securities had always been the bank’s prop-
erty from the time of the failure? A. Yes.

Q. And never had been free? A. Yes. .

Q. Apparently you signed because it is witnessed by C. A. Gray and R.

J. Teddance. Who is Teddance, do you know? A. I think he was the
accountant. :

Q. Before you signed this did you read it over yourself. A. No.

Q. Did Mr. Gray or anyone read it over to you? A. No. I knew
what it was.

. A guarantee for the new company which you did not want your
husband to go into, which Mr. Gray told you as you have indicated. After
this was signed was there any other document? A. May I interrupt? Be-
fore I signed I said, “If I have to do it It want it on one or two conditions;
that I receive my dividends as heretofore from the Ottawa Dairy, and rent-
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als if any.for the house, and also a deed of Farm Point made and registered
to me.” I was assured.that I would receive my dividends as heretofore.

Q. Was there any other document produced or given to you that day?
A. Yes.

Q. By whom? A. Mr. Gray, this paper to be signed.

Q. (To Mr. Henderson) Let me have the paper Mr. Gray gave her
to take to somebody.

Mr. HENDERSON: There is no such paper.
- WITNESS:. . To be signed by the lawyer.
Mri. HENDERSON: My friend puts it that way.
Mr. SLAGHT: I am instructed it occurred that way. I ask you for the
other document that was prepared in the bank that day.
Mr. HENDERSON: Do you mean Mr. Burritt's certificate? It is
there. (Document produced).

Mr. SLAGHT: Q. You say Mr. Gray gave you another paper? A.
Yes.

Q. And did he give it to you before or after you had signed Exhibit
7? A. 1 had signed everything that was to be signed.

Q. Was the other paper already prepared that he gave you? A. It
was a paper. I had seen something like it before.

Q. What did Mr. Gray tell you about this paper? A. How shall I
put it? That I must take this in order to complete, should I say, the trans-
action, or complete this signing of my securities, to a lawyer to receive his
signature as a matter of form which the bank insisted on having.

Q. Did you go then to a lawyer from Mr. Gray’s office? A. Yes, I
went over to Fripp & Burritt’s office.

Q. And whom did you see at Fripp & Burritt’s office? A. Mr. Bur-
ritt.

Mr. SLAGHT: Then I put in now what my friend furnishes me with
as a document purporting to be signed by Mr. Burritt, and purporting to be
signed below that by Mrs. Mackenzie, dated November 21st, 1921,
EXHIBIT 8. Copy of certificate of independent advice dated Novem-
ber 21st, 1921. P

Q. When you left the bank office and went over to Mr. Burritt’s office,
what occurred between you and Mr. Burritt? A. I told Mr. Burritt I
brought this paper. ;

Mr. HENDERSON: I must object to that.

Mr. SLAGHT: She was sent out by the bank manager to get a paper
signed. '

Mr. HENDERSON: No, she was not. She has not said so.

HIS LORDSHIP: I think she may tell.

L Mr. HENDERSON: What occurred between her and her solicitor, my
ord?

HIS LORDSHIP: I think she may tell whether she was advised by Mr.
Burritt about it or not. ;

Mr. SLAGHT: Q. What occurred between you and Mr. Burritt?
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RECORD HIS LLORDSHIP: T do not know that I want to go that far. Did
In the Supreme $he have any advice from Mr. Burritt at that time as to whether she ought
Court of Ontario tg sign this document or not?:

Plaintiff’s WITNESS: No, I had already signed the document.
Evidence HIS LORDSHIP: Q. You had signed the one you took to Mr.
No. § Burritt? A. No. -

. Mr. SLAGHT: Q. The one you took to Fripp & Burritt, did you get

Jean MacKenzie 1y advice from Mr. Fripp or Mr. Burritt? A, Mr. Fripp was' away.
Mr. Burritt looked at the paper. I told him I had already signed the secur-

ities in Mr. Gray’s office, that this was just - - T had had this paper sent over 10

as a matter of form, that the bank demanded to have a lawyer’s signature

to this.

Q. That is what you say you told Mr. Burritt? A. Yes. Mr. Bur-
ritt then advised me I might as well sign. He signed for me then because
already these securities were signed over.

HIS LORDSHIP: I think she may answer the question whether she
gave any information to Mr. Burritt as to the condition of affairs beyond
that she had signed the guarantee and left it with the bank.

Mr. SLAGHT: Q. Did you give any information to Mr. Burritt when
you were over there? A. That I had been in the bank and signed these 20
securities over for this new company.

HIS LORDSHIP: Q. Anything more? A. That I knew nothing
about the company.

Q. Did you tell him that? A. Yes, your Lordship, but I was told that
the securities were gone anyway if I didn’t sign for this company, and I
stood a chance if they were signed.

Mr. SLAGHT: Q. Did you tell him who had told you that? A. I
guess I did. I told him both my husband and Mr. Gray had told me in the
bank.

Mr. HENDERSON: 1 object to this. 80

HIS LORDSHIP: 1 think you are entitled to object.

Mr. HENDERSON: Mr. Burritt is a reputable member of our pro-
fession.

HIS LORDSHIP: The more highly respected he is, all the better for
you, but I do not see how I can - -

Mr. SLAGHT: So was Mr. John Bruce in the Stuart case.

HIS LORDSHIP: I am taking this evidence subject to Mr. Hender-
son’s objection. Some other court might be entirely of a different opinion to
what I might arrive at. I do not think it is desirable that I should be too 40
arbitrary about excluding. I am receiving it subject to objection.

Mr. SLAGHT: Q. You had gone to Mr. Burritt’s office from Mr.
Gray's office. What did you tell Mr. Burritt when you went in to him with
this document prepared? A. Iasked him if he would sign this document
as I had to have a lawyer’s signature to it; I had come from the bank and
had signed over my securities for the new company of Mackenzie Manufact-
uring Company, but it was necessary - -
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Q. What else did you tell him? A. T told him Mr. Gray had given
me this paper to bring over to him to nave signed, as I understand, a matter
of form insisted upon by the bank. '

Q. What else did you tell him? A. And that I understood my secur-
ities were gone anyway. Mr. Burritt looked at this signature and he said,
“Well, you have apparently signed all these things already”.

Q. Why did you tell him you understood your securities had gone any-
way? A. Because I was told so in the bank.

Q. By whom? A. By my husband and by Mr. Gray. He said they
never had really belonged to me. They were the bank’s property and held
by the bank from the time of the failure.

Q. You told Mr. Burritt that, and what did Mr. Burritt say to you?
A. He just signed it then.

Q. Did he say anything? A. He said, “Under those circumstances
you have already signed this as a matter of form. I have not advised you.
I know nothing about the condition of this new company, what its status is
or anything else”. He just signed it because I said, “Well, I have got to have
it signed.” o

Q. Did you take that back to Mr. Gray? A. Either took it back or
mailed it. It went back.

Q. That is Exhibit 8 you are referring to?

HIS LORDSHIP: Isn’t that practically denying the contents of the
document? Isn’t that what the document says, that he has advised her?

Mr. SLAGHT: Yes, peculiarly worded, my Lord.

HIS LORDSHIP: He is signing here a document which says. “I here-
by declare that Mrs. Jean Mackenzie has consulted me as to the liability
which she incurs by executing the said guarantee so given as aforesaid; that
I have advised her fully as to the effect of the same and her liability there-
under and the manner in which the same can be enforced.” That is what he
signed that day.

Mr. SLAGHT: All I can do is give the court the whole circumstances.

Q. How long were you in Mr. Burritt's office altogether. A. 1
wouldn’t say I was there more than ten to fifteen minutes.

Q. Did the bank give you a copy, or did they give you an original of
the document that you had signed in the bank, the guarantee? A. No.

Q. Did you have that before Mr. Burritt? A. No, T am positive I
never took anything but this one thing he signed.

Q. Let me ask you here now, did the bank in conection with the
various documents - -

Mr. HENDERSON: Do not lead, please. There has been a great deal
of leading.

- Mr. SLAGHT: Q. Did the bank, or Mr. Gray, or your husband,
throughout these transactions, from first to last give to you for yourself a
copy of any of the guarantees, agreements, or documents that you signed?

None. '

Q. Atany time? A. At any time.
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RECORD Q.. Then did you know oni the 21st of November when you signed these
In the Supreme two documents, that the bank had purchased the securities? A. No.
Covrt of Ontario - (). Did you know that the trustee in bankruptcy had settled the claim
Plaintiff’s of the bank by transferring the securities to them? A. No, I would not
Evidence understand it. '

No. § Mr. HENDERSON: That is again leading.

Jean MacKenzie Mr. SLAGHT: Q. Did you know? A. No, nothing was mentioned.
Examination Q. Did your husband, or Mr. Gray, or anyone else tell you that? A.

No.

Mr. SLAGHT: Now, Mr. Henderson, let me have a document of the
25th of November. (Document produced). How is it there are briginals of
some of these documents and not of others? -

Mr. HENDERSON: These were not marked on the exammatlon for
discovery. It is the documents that were produced on the examination for
discovery. :

Mr. SLAGHT: Q. 1Ishould have asked you this, referring again to
the document of guarantee that you signed in the bank, Exhibit 7, witnessed
by Mr. Gray and Mr. Teddance - - -before signing that did you ever speak
with any lawyer about signing that document, that new guarantee? A.
No, never.

Q. You get back into the bank on the 25th of November, 1921, four
days later. Is that your signature? (Handing document to witness). A.

Yes.
Q. It is addressed to the Royal Bank of Canada, Ottawa, and signed
%y yourself. And that is your husband’s signature, John A. Mackenzie.
. Yes.
Q. And not witnessed by anybody as far as the document shows. It
is addressed to the Royal Bank of Canada, Ottawa. (Reads document).

---EXHIBIT9. Agreement dated November 25th, 1921, signed by J. A.

Mackenzie and Jean Mackenzie.

. Did you receive any payment of any money, or any consideration for
signing that? A. No.

Q. Did you receive any promise of anything for signing that? A. No.

Q. Do you know where you signed it? A. In the bank.

Q. And why? A. Mr. Mackenzie said I had some more papers to
sign in the bank, and I went with him to sign them.

. Was Mr. Gray there? A. Yes.

Mr. SLAGHT: I put in as Exhibit 10, my Lord, an original agree-
ment between the Royal Bank of Canada and John Angus Mackenzie,
dated the 25th day of November, 1921. That is executed by H. S. Holt,
President, and somebody as Superintendent of Branches for the Royal Bank
of Canada, with the bank’s seal, and it is signed by John A. Mackenzie, and:
witnessed by H. A. Mortimer. Mrs. Mackenzie, the Plaintiff, is not a party

to this agreement.
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- -~ EXHIBIT '10. Agreenient between the Royal Bank of Canada and John

Angus Mackenzie, dated November 25th, 1921.

Q. Did you ever see this agreement, Exhibit 10, that you know of?
A. Never.

Q. Or anybody tell you anything about it? A. No.

Mr. SLAGHT: That is an interesting document, my Lord, made be-
tween the bank and John Angus Mackenzie. (Reads agreement). The im-
portant matter in this case is Schedule D, to which I shall refer, if I may, and
part of the assets there’set out are 9 insurance policies in which this lady had
an interest as beneficiary in some of them, 100 shares of Ottawa Dairy Com-
pany common, and 87 shares of Ottawa Dairy Company preferred. I do not
want to get into an argument, but I mention for my friend’s benefit now, and
if the court will permit me to, that this document in our view made Mr. Mac-
kenzie the agent of the bank to have this lady deliver these personal secur-
ities of hers to the bank, and that the bank created him their agent, and took
a covenant from Him so to do.

Then these clauses should be brought to the court’s attention, “In the
event of the said purchase being carried out and the said assets transferred
to Mackenzie Manufacturing Company, Limited, in pursuance of this agree-
ment, the bank agrees that it will cause the owner for the time being of the
property described in schedule “C” hereto to enter into an agreement with
Mackenzie Manufacturing Company, Limited, in the form set forth in
schedule “E” hereto.

“(4) In the event of the purchaser failing to effect a sale of the said
goods, chattels, book debts, bills of exchange, etc., to Mackenzie Manufact-
uring Company, Limited, or in the event of the vendor failing to make the
said advance of the sum of $125,00) to the said Company within thirty days
from the date hereof, then this agreement shall become void and of no effect.”

So I point out there that in certain events they provided by contract that
the bank were not compelled to make the advance at all, and that if Macken-
zie did not carry out his part the bank remained forever, as far as anything
to the contrary is concerned, the owners of the goods they acquired on the
14th day of November, a couple of weeks before. :

I note there is attached to it, Mr. Henderson, and I see no harm in its
going in, the agreement between the Canada Realty Company and Macken-
zie which .is referred to in one of the clauses. ,

Mr. HENDERSON: It is a necessary part of it. It is a schedule.

HIS LORDSHIP: The Mackenzie Company had failed at that time?

Mr. SLAGHT: The old company, Mackenzie Limited, had failed in
June, and this is a new baby, so to speak, of the Bank and Mackenzie.

Q. Now then, a few questions about this matter, this guarantee or
this agreement of yours of the 25th of November, Exhibit 9, that you and
your husband signed in the bank with Mr. Gray. Were you afforded an
opportunity of showing that to anybody or any lawyer before you signed it?
A. No.
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Q. Did you show it to any lawyer, or consult any lawyer about the
wisdom or otherwise of signing it? A. No.

Q.. And you left it with Mr. Gray the day you signed it in the bank?
A. Yes.

Q. 1In 1922, on the 20th of March, were you asked to sign away your
interest in the insurance policies? Do you remember going into the bank
and signing something then in connection with insurance policies? A. Yes.

Mr. SLAGHT: 1 put in, my Lord, the original document.

Q. Is that your signature? A. Yes.

Q. And the witness is Mr. Ridge of the bank again? A. Yes.

Q. As fas as you know, where did you sign this? A. In the bank.
It might be Mr. Ridge, I don’t know.

Mr. SLAGHT: It is dated the 20th of March, 1922, and will be Ex-
hibit 11, my Lord. (Reads docsment).

---EXHIBIT 11. Agreement, March 20, 1922.

Q. Did yoc receive one dollar as it says there for signing this? A. I
have no remembrance of it. )

Q. Did you receive a dollar at any time from anybody for signing any
of these documents? A. No.

Q. How did you come to go into the bank to sign away all your inter-
est in your husband’s life insurance?

Mr. HENDERSON: She has not said she went into the bank.

Mr. SLAGHT: She has sworn she signed it in the bank, and she
thought Mr. Ridge was a bank - - -

Mr. HENDERSON: She knows he was not, surely. This is really get-
ting to be almost pathetic.

Mr. SLAGHT: You just reserve your comments.

Mr. HENDERSON: Mr. Ridge was Secretary of the Mackenzie Com-
pany. She is answering questions without knowing what she is answering.

Mr. SLAGHT: Q. Whois Mr. Ridge? A. When you presented
that to me I understood he was in the bank.

Q. Do you know Mr. A, H. Ridge? A. There was a man by the name
of Ridge years ago in Mr. Madkenzie’s company.

Mr. HENDERSON: She is answering at random.

Mr. SLAGHT: Q. How did you come to sign this document, or at
whose instance were you requested to sign it? A. Mr. Mackenzie’s.

Q. Do you recall anything that occurred between you and him prior
to your signing it? A. Only that he required more capital. He was put-
ting up the life insurance to get extra security or extra money from the
bank.

Q. Did you go to, or see any lawyer, in connection with this document
of insurance, at all? A. No.

Q. Or did you receive any advice other than what your husband told
you? A. No.

Q. Prior to signing this document? A. No.
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Q. Except for this insurance of $55,000 on your husband’s life, did he
have any other life insurance in your favour that you knew of, or was that
cleaning up the whole business? A. Ididn’t know what policies he had in
my favour. '

Q. Did you ever know of any others except these 11 policies, or did
you understand that to be all his life insurance? A. No, T understood he
had other policies. I thought he had other policies.

Q. Do you know anything about them? A. No, I do not. I have
never seen them. I don’t know anything about them.

Q. At all events, you signed those over under the circumstances you
have told us? A. Yes.

Q. In April of 1923 did you sign something further? Did you sign a
document in April, 1923, which appears to have been signed by you on the
18th of April, and witnessed by Mr. Walter J. Gilhooly, and a letter signed by
Mr. Gilhooly at the same time? Do you remember going to see him? A,
Yes.

Q. Did you take documents to Mr. Gilhooly when you went? A, I
took the same thing to have signed by a lawyer for the renewal of the se-
curities or hypothecation.

Q. Who gave it to you? A. It may have been mailed, or I may have
got it in the bank, but I got it from the bank.

Q. Why did you take it? Why did you sign and why did you go to
Gilhooly? A. Because it is required by the bank that the renewals as a
matter of form must be renewed every year. That is what I understood.

Q. And what occurred between you and Mr. Gilhooly when you went
to him? A. The same thing. I just asked him if he would sign them. He
read it over, and he said, “You have already signed. This is a renewal. You
have already signed everything over to the bank”. He said, “This is not ad-
vice”. To put it as he would put it, “You have already signed them over to
the bank”. I said, “I know, but as a matter of form the bank require that
I should have a lawyer’s signature to this to hand in with the renewal”.

Q. Did Mr. Gilhooly sign? A. And he signed.

Q. Did you pay him anything? A. No. ‘

Q. In what way did you go to Mr. Gilhooly? A. Well, as a friend.
he was very frequently at our home.

Q. Did he ask you for any pay, or receive any pay? A. No.

Q. Did you ever have a bill from him? A. Never.

Q. Did he give you to understand anything about a_charge or lack of
charge? A. No, never mentioned it.

HIS LORDSHIP: Did you go alone?

Mr. SLAGHT: Q. Did you go alone? A. Oh, yes, I went alone.
---EXHIBIT 12. Guarantee, dated 18th April, 1923,

---EXHIBIT 13. Certificate of independent advice signed by Walter ]J.

Gilhooly, dated April 18th, 1923.

. What if anything occurred between you and your husband before
the Gilhooly document was signed in April, 19237 Did you have any talk
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with your husband about it? A. T don't think so. Renewal was necess-
ary, and I just took it and signed it, and had Mr. Gilhooly's name. There was
no consulting a lawyer or anything before. It was just a renewal.

Q. Then coming along to October of 1924. Were you asked by some-
body in October, 1924, to sign another renewal? A. Yes, the renewal came
in again.

Q. What did you decide to do that time? A. T decided not to renew.

Q. What did you do then? A. I saw Mr. Code.

Q. That is Mr. Redmond Code? -A. Yes.

Q. Did you go to see him about the matter? A. I did.

. And as a result did you engage him to do anything for you? A.
Yes, I asked him to write a letter to the bank. May I say that on the advice
of a friend who is not here - - he was the one who advised me not to sign any
more renewals or guarantees, and I went to Mr. Code.

Mr. SLAGHT: I would like the original letter, please, from Mr. Code
to the bank, dated the 3rd of December, 1924. (Copy produced).

. Would this be the letter Mr. Code sent on your instructions, dated
December 3rd, 19247 A. (No response).

Mr. SLAGHT: 1 put it in by consent, being a copy of the original
which was at one time in the custody of the Defendants and has been mis-
laid with the others. (Reads letter).

- --EXHIBIT 14. Copy of letter, Redmond Code to the Royal Bank of
Canada, dated December 3rd, 1924,

. Did you discuss with Mr. Code the affairs of the Company or the
position of the Company? A. Well, I told him the way Mr. Mackenzie
was looking after the business, neglecting it and otherwise, that I couldn’t
see any hope of success; it would be better for me to take a chance then and
see what would happen if I refused to give that guarantee any longer.

Q. Having had that letter sent to the bank, did you have any commun-
ication from Mr. Gray? -

Mr. HENDERSON: I don’t think there was any letter written by Mr.
Gray to Mrs. Mackenzie. I never heard of any.

HIS LORDSHIP: This letter sent by Mrs. Mackenzie’s lawyer say-
ing she would not continue after October, 1925, would naturally demand an
answer from the bank acknowledging receipt of it, or something.

Mr. HENDERSON: To Mr. Code; Mr. Code has the letters we sent.

HIS LORDSHIP: You would expect to find a copy of that with the
bank. -

Mr. HENDERSON: There were verbal communications.

Mr. SLAGHT: He did not write Code in answer to that. Mr. Gray
took that to his bosom for two weeks.

Mr. HENDERSON: It ended in two letters written by Mr. Code to

the bank.
HIS LORDSHIP: There is no answer by the bank to that letter, Ex-

hibit 14°?

1v

20

30

40



10

20

30

40

47

Mr. SLAGHT: 1 have requested it from my friend and he says there
is no answer.

Mr. HENDERSON: That is my recollection.

Mr. SLAGHT: Q. After you had instructed Mr. Code to despatch
the letter of December 3rd, which is Exhibit 14, did you hear from the
bank or from Mr. Gray? A. Yes, I had a letter from Mr. Gray.

Q. Have you got that letter? A. No, that is years ago.

Q. Did you keep it or not? A. For a tine. Requesting me to call in
and see him in the bank.

Q. Did you go into the bank in answer? You have not the letter any-
way? A. No.

Mr. HENDERSON: It is not in the affidavit prepared by Mr. Code
at the time,

WITNESS: Mr. Code didn't see this letter. It was sent to me through
the mail.

Mr. HENDERSON: It is not here.

Mr. SLAGHT: (. Here or not here, it is simply a letter asking you
to come in? A. Yes, call in.

Q. Did you go in in answer to Mr. Gray’s request? A. No.

Q. Why? A. Because I felt that it was going in to discuss this let-
ter. He would probably wish to discuss this letter which I had sent in re-
gard to the guarantee.

Q. So you deliberately stayed away? A. 1 did.

Q. A little later on, after the 3rd of December, were you in the bank?
A. Yes,

Q. Did you keep your personal bank account there too? A. Yes.
Q. In Mr. Gray’s bank? A. Yes.

Q. Did you go into the bank to see Mr. Gray? A. No, I went in in
connection with my business, my accc unt.

Q. Did you seek Mr. Gray out on that visit, or what happened?? A.
No, I just saw Mr. Gray, and he askedif he might speak to me for a few min-
utes in his office.

Q. Did you go to his office yourself before being invited? A. No, I
was in the bank.

Q. And when you went in the bank on your business about your ac-
count, did you intend to go and see Mr. Gray? A. No.

Q. Mr. Gray saw you, and asked you, you say, to come into his office *

Yes.

Q. And what happened then? A. He told me he had received this

“letter from me.

Q. That is the Code letter? A. Yes, the Code letter. He explained
to me, “Of course, you know the bank are not going to wait a year to start
operations to close out this company, Mackenzie Manufacturing Company,
if this letter goes forward”. I should take it that as a friend—I had always
regarded him as such—that he thought it was wiser to withhould that letter,
which he had done for two weeks.
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Q. He had withheld Code’s letter from where? A. 1 suppose head
office where it was supposed to go to.

. What did he tell you about it?

HIS LORDSHIP: He told her the bank would not wait any year if
this letter was to be sent forward.
~ Mr. SLAGHT: Q. And he had held it back for this couple of weeks?
A. Yes.

Q. Was there anybody but you and Mr. Gray in the office? A. No.

. And then was there anything else he told you, or was that all? A.
I said I didn’t care; I was absolutely through. I felt certain that Mr. Mac-
kenzie was not looking after the business, not paying attention to it, and
fhere was no use carrying on. I think at that time Mr. Gray said he had
done his best with Mr. Mackenzie to try and straighten him up and to at-
tend to business. He said, “I feel that at the present time—I have every
reason to believe that he will, business seems to have picked up, that he will
do better in future.” 1 believe he had possibly been in making promises to
Mr. Gray. “I feel it would be a grave mistake to let this letter go forward
at the present time.” I replied to that; I said I didn’t wish to be hard on
him or do anything that was really going to injure the business, and a very
short conversation after that in regard to that. I consented to withhold the
the letter for a short time, see how Mr. Mackenzie would behave.

. Did you tell Mr. Gray or he tell you what to do in connection with
withholding the letter? A. That I would require Mr. Code to write a let-
ter withdrawing that.

Q. Mr. Gray told you you would require to have Mr. Code? A. My
word was not sufficient, I take it. He was to withdraw that letter.
Q. Gray told you to have Code withdraw it? A. Yes. :

. Did you go to Code and tell him to withdraw it? A. I went to
Mr. Code and told him exactly.

Q. When as regards your talk with Gray? A. Afterwards I walked

over to Mr. Code’s office.

Q. The same day after your talk with Mr. Gray? A. 1 fancy it was
the same day.

Mr. SLAGHT: The next is the letter of Mr. Code of the 17th, of

which I put in a copy by consent. (reads).

- - -EXHIBIT 15—Copy of letter Redmond Code to C. A. Gray, Dec. 17,
1924,

Q. That was apparently written by Mr. Code as a result of your visit
to him after seeing Gray? A. Yes.

Q. Do you remember if before you saw Mr. Gray this day when he
asked you to come into his office, had you seen my friend Mr. Henderson?
A. Frequently I would see Mr. Henderson on the street. I had seen him.
I would frequently see Mr. Henderson on the street.

Q. Did you see him in his office? A. Isaw Mr. Henderson. I went
in to pay a bill of Holbrook’s to one of his junior members of the firm, and
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on my way out of the office I met Mr. Henderson coming along the corridor

~ He shook hands with me, spoke to me. He asked me to come in, sit down,
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have a little chat, and I went in and sat down with him in his part.

Q. Who was Mr. Henderson acting for in connection with this matter ?
A. He was the bank’s lawyer. I was not going in to consult him.

Q. What occurred between you and Mr. Henderson? A. We talked
over various things in a friendly way. ‘

Q. I do not want any matters of friendly nature unless they relate to
your position with the bank? A. We did discuss Mr. Mackenzie’s business
and the way Mr. Mackenzie was acting, also an official who was in Mr, Mac-
kenzie’s office at the time on the books.

Q. T don’t want that. Tell me any talk you had if any about your con-
tinuing your guarantee or withdrawing it? A. T told Mr. Henderson na-
turally I was very worried about my securities, that I understood they were
up to the bank, and the way things were going in the business I didn’t know
what to do. It was not a question of asking his advice at all. He said, well
apparently the only thing to do was—the securities were there, and the one
chance I had was to let them go on with the chance that Mr., Mackenzie
would pull up and continue to do better, but that was not given to me as le-
gal advice. He wzs just speaking to me in a friendly way.

Mr. HENDERSON: Just personal conversation.

WITNESS: There was more personal conversation, of course.

Mr. SLAGHT: Q. You told us about having a talk with Gray, and
then going over to Code apparently on the 17th of December, 1924, or the
day before, and telling Mr. Code to withdraw your previous letter of the
3rd of December. What caused you, or influenced you, if anything, to go
to Mr. Code and tell him to withdraw the letter? A. I should say the re-
sult of my conversation with Mr. Gray.

Q. You told us before you did not go into the bank to see Mr. Gray.
He called you into his private room and had that conversation with you?
A. Yes, he was in the bank.

Q. Was there anybody e Ise there? A. No.

Q. Then let me ask you this with regard to Mr. Gray. You had known
him for a very long time? A. Yes.

Q. You have told us of several interviews that you had with Mr. Gray
and your husband, the two of you being in his office?” A. Yes.

Q. What were the relationships between yourself and Mr. Gray down
to the time when you decided to demand your securities back? A. Always
very friendly, always a feeling of trust and confidence in Mr. Gray, regard-
ing any affairs of my own.

Q. What were your social relations between you and Mr. Gray, and
your family and his, if there were any? A. I think they were always
very friendly. We visited back and forth for many years.

Q. During the time these papers were being signed? A. Oh, yes,
after the first failure in June—yes, always.

Q. After the first failure in June, 19217 A. Yes.
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Q. To what extent did you visit? We have some friends we see oc-
casionally, and some we see more often. To what extent did the Grays
visit vou if at all> A. We were always in Farm Point in the summer.
We had a great many friends for week ends.

Did Mrs. Gray have occasion to spend time over night with you
there? A. Well, we would have week ends. They were there frequently,
and had been for years.

Q. You mean by week-end, staying in your home as guests over night?
A. Yes.

Q. Dir Mr. Gray stay there also? A. Yes.

Q. Did you attend at their house for dinner? A. In the past years.

Mr. HENDERSON: Does my friend think any legal result would come
from this?

Mr. SLAGHT: Legal result or no legal result—I would not bother
putting it in if I did not think it had a bearing. She said she had great con-
fidence in Mr. Gray. I want to see how far they were apart.

Q. Did you attend their house occasionally? A. Yes.

Q. You and your husband, and Mr. Gray and Mrs. Gray? A. Yes.

Q. Did your children visit back and forth? ~A. My children were
very young just then.

HIS LORDSHIP: Q. And their children? A. Their children were
very young, yes.

Mr. SLAGHT: Q. Then let me ask you in 1921, the occasion that
Mrs. Tibbetts spoke of—do you recall that occasion also? A. That you
spoke to Mrs. Tibbetts of?

Q. Yes. A. Yes.

Q. What occurred when Mrs. Tibbetts came over on that occasion? A.
You mean the signing of the documents?

. Yes. A. Practically what she has told you already. Mr. Mac-
kenzie had been discussing all during dinner, and arrived at a very heated ar-
gument, and by the time Mr. Stires came over to see us, and was continuing
on when Mrs. Tibbetts came in.

Q. Was that prior to your signing up? A. Yes, he was asking me to
sign these documents. He broached the subject at dinner that night defin-
itely, although he had spoken of it before.

Q. You and your husband continued living together, but you do not at
the present time live together? A. No.~

There have been unfortunate differences. How long since you and
he lived together? A. Over six years.

Q. Down to the time when you separated did you have any separation
agreement? A. No.

Q. What occurred? I do not want any details of this except to know
whether he left your home or you left his home? A. He just left the home.

Q. And since he left the home have you had any means of your own
for your support? A. Well, I had the dividends from the bank. I had
them for a while, and my rental from the house—I had that.
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Q. When did the dividends from the bank cut off? A. The divi-
dends from the bank—I got a notice from the bank three years in January,
on New Years’ Eve, or the day of New VYears’ Eve, notifying me that I would
not receive my dividends.

- - - Court adjourned at one p.m. until 2.15 p.m.
---ON RESUMING at 2.15 p.m.

Mrs. JEAN MACKENZIE, Recalled, Examination
By Mr. SLAGHT: (Cont’d).

Q. Then, Mrs. Mackenzie, I will conclude with you in just a very few
questions. I find it necessary to ask you, since you have separated from your
husband, and living by yourself, have you any means of support, any occu-
pation or anything of that kind? A. No.

Q. What has become of all the assets that you received from your
father's estate? Have you any of those left? A. ~ Well, the assets from my
father’s estate, of course, were the Ottawa Dairy Stock.

Q. T mean other than what the bank have, have vou anything else
left? A. No. I did have a house but it has been sold.

Q. Which house was that? A. The house on Cambridge Street was
sold and the money from that and more was put into the house on Clemow
which was sold lzs: June.

Q. The house on Clemow was sold under mortgage or what? A. Yes.
I was unable to keep the payments up.

Q. How have you been able to support yourself recently the last two
or three years? A. Well, sometimes, not régularly, from Mr. Mackenzie,
and parting with a great many treasures which I have.

Q. You mean household goods, selling that sort of thing? A. Yes.

Q. In connection with the support by Mr. Mackenzie, have there re-
cently been some steps taken by you through the court, or Police Court?
A. Yes, through Mr. Cluffe.

Q. In connection with support? A. Yes, which has been very unsa-
tisfactory.

Q. That is, there are arrears of that? A. Oh, yes.

Q. You do not get them. Have there been any friendly relations be-
tween you and your husband since he left you? A. Oh, we might pass on
the street and say, “How do you do?” Not lately.

Q. Have you discussed this case, or the preparation of this case, or the
testimony? A. Oh, not at all.

CROSS-EXAMINED BY MR. HENDERSON :

Q. Now, Mrs. Mackenzie, you were born and brought.up in the neigh-
bourhood of Ottawa? A. Yes.

Q. Miss Andrew? A.. Yes.

Q. I forget the date when you were married? A. Nov. 19, 1901.

Q. That is just thirty years ago now. And your husband was then, I
gather from what you say and what I think I know, in the commission busi-
ness; that is, selling goods on commission? A. No.
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Q. At that time he was working for Bates? A. No, he was with J.
W. Woods.

Q. He was with the J. W. Woods Company which carried on a business
similar to that with which we have had to do, carried on by the Mackenzie
Company afterwards. That is where he learned the business? A. Yes.

Q. Ido not want to go into it in detail, but before this business was
opened up he was carrying on a commission business? A. After he left, do
you wish me to tell you? The coffee business after he left Woods, and then
the commission business.

Q. Itis a fact that your husband was an exceptionally good salesman?
A. Yes.

.  Recognized as such.

HIS LORDSHIP: The time he quit Woods he went into the coffee
business, and then what was the next one?

Mr. HENDERSON: In the commission business.

HIS LORDSHIP: That is, the commission business supplying lum-
ber people?

WITNESS: Different branches.

Mr. HENDERSON: Q. Selling goods for wholesalers on commis-
sion? A. With Mr. Lewis White. '

Q. In partnership with Mr. White? A. Yes.

Q. He had worked up quite a connection in that way? A. Yes.

Q. Then he entered the business you believe of Mackenzie Limited?
A. Yes, after my father’s death.

Q. In what year? A. My father died April 20, 1907.

. And it was shortly after that that he entered into this business.

Mr. SLAGHT: No, it was 1913.

WITNESS: Well, it was after father’s death.

Mr. HENDERSON: Q. Considerably after? A. Yes.

Q. The point I wanted to bring out was this, that he happened to en-
ter into this business shortly before the war broke out? A. Yes.

Q. The business was going quite strongly when the war broke out?
A. Yes.

Q. And it just happened that the kind of business that he was in fitted
in with war conditions. The goods he was handling were very largely goods
required by the Dominion Government for war purposes? A. Yes.

Q. And during the war the business grew very rapidly? A. Yes.

Q. And it prospered exceedingly well, didn’t it? A. Yes.

Q. Now you had up to some date—I am going to ask you what date—
been living on Cambridge Street? A. Yes.

Q. And that is perfectly respectable, of course, but a somewhat unass-
uming neighbourhood in Ottawa? A. What do you mean by unassuming?

Q. Don’t you know? A. Perhaps.

Q. Quiet? A. Yes, very nice.
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Q. Clemow Avenue is looked upon as one ef the exceptionally fine
streets in Ottawa where property is very valuable? A. At that time it was
just starting, yes.

Q. But it is part of the Federal Driveway, and looked upon as one of
the fine streets? A. Yes.

Q. All the residences on that street are exceptionally fine residences.
A. They are now.

Q. When did you build on Clemow Avenue? A. To the best of my
recollection I think it was the year before War broke out.

Q. 1 don’t want to bind you down to any particular day. It was about
that time anyway? A. Yes.

Q. From that time on as business prospered, you lived, and your man-
ner of living changed in accordance with your prosperity, didn’t it—not un-
naturally perhaps? A. How do you mean changed?

Q. You lived very much better* A. I consider we always lived very
well.

Q. Comfortably A. Yes.

Q. From that time on you spent very much more money in living,
didn’t you? A. Yes, perhaps.

Q. Could you give me some idea of the comparison between your
method of living on Cambridge Street and your method of living on Cle-
mow Avenue? A. In what way?

Q. Inmoney. A. Naturallyit took a little more to run a larger home.

Q. Could you give me some figures? A. No, I couldn’t give any
figures.

Then you also acquired the Farm Point property? A. Yes.
That was during the war time, wasn’t it? A. Yes.

You had a very handsome cottage up there? A. Very comfortable.
And really very handsome, wasn'tit? A. I don’t know.

You entertained a great deal up there? A. Certainly.

. Entertained a very great deal didn't you? A. Well entertained—
we had our friends visit us frequently.

HIS LORDSHIP: Was your husband then selling.

Mr. HENDERSON: The husband was at that time in the Mackenzie
business.

HIS LORDSHIP: Q. Mackenzie Limited were then making con-
tracts for war supplies? A. Yes.

Mr. HENDERSON: Q. That is, uniforms and tents and that sort of
thing? A. Yes.

Q. And he did a very large business, and during that period they (the
business) moved into larger business premises on Queen Street? A. Yes.

Q. The company? A. Yes, later on some time.

Q. You were yourself a director of the Mackenzie Company? A.
What do you mean by director?

OO0
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Q. Don’t you know? A. My idea of a director is being paid to at-
tend directors’ meetings and take an active interest in those meetings and
the running of the business.

Q. You were in fact a director of the company, weren’t you? A. If
I was it was only—what shall I say—a dummy. I had no active part in it
nor attended meetings.

Q. At that period of time your husband and you were on the very best
of terms? A. At times.

Q. In the days of prosperity, when the business was prosperous, were-
n't you? A. Not always.

Q. 1 do not mean to say you did not have little scraps. When did you
ever get to be on other than good terms? A. What do you mean?

Q. I do not want to take up a long time with it. I am trying to hurry
over the story and sketch the story for his Lordship. I understood you
and your husband were on very good terms as husband and wife? A.
When he was himself.

Q. I will deal with that. "‘From the beginning of things your husband
had an unfortunate failing. hadn’t he? A. Yes.

Q. He used to get on what we commonly call sprees, and in between
those sprees he would have to be abstemious as far as liquor is concerned?
A. Yes.

HIS LORDSHIP: Q. Was that true at the time of the marriage?
A. Well, I was not cognizant of the fact when I married him.

Q. As soon as you did marry him? A. Within a year [ knew.

Mr. HENDERSON: Q. And that has been his unfortunate weak-
ness? A. Yes.

Q. But he is a wonderfully good-hearted chap, isn’t he? A. Some-
times. . ‘ :
Q. But quarrelsome in liquor perhaps? A. Yes, and sometimes with-
out liquor.

Q. Ido not want to put words into your mouth. I am trying to get
the picture. You had great confidence in his business ability, hadn’t you?
A. At that time, yes.

And, as a matter of fact, Mrs. Mackenzie, is it not a fact that
he had a great deal of confidence in your business ability? A. No, I
don’t think so.

Q. Didn’t he? A. No.

Q. Weren’t you supposed to be quite a level-headed woman? A.
Not in business, certainly not.

Q. Didn’t he talk over his business with you? A. No, very sel-
dom, only to say he might have a big contract and he was going to make so
much money, etc; and as to the running of the business, and the manage-
ment and how much money he was making, I didn’t know.

Q. But he did make big money and you drew large amounts from
the business? A. He possibly did.
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Q. Between you those amounts were spent? A. T .suppose they
were spent. I don’t know what he drew from the business,

Q. As far as your own affairs are concerned, it is a fact that you had
an account with the Royal Bank yourself? A. Yes, I always kept my ac-
count there,

Q. And you used to occasionally borrow on your own account from
the bank? A. Not large sums.

Q. I am not suggesting large sums, but you hypothecated this very
Dairy stock with the bank long before this transaction started? A. What
transaction?

Q. In 1911, didn’t you? A. There was nothing up to the bank at
that time in 1911.

Q. Now stop and think. . When Mackenzie Limited was formed.

Q. When did you first hypothecate this very Stock, the Dairy stock to
the bank? A. The beginning. the start of Mackenzie Limited, when Mr.
Mackenzie was in the commission business.

Q. I mean on your own account, not as collateral for Mackenzie Lim-
ited. A. I never put up my stock

Q. What, Mrs. Mackenzie? A. To borrow money from the bank?

Q. Or to permit an overdraft from the bank on your own personal ac-
count. A. With what bank?

Q. The Royal Bank. A. The Royal Bank was not in existence when
my father died.
. I am not talking about when your father died. I am talking about
1911, two years before Mackenzie Ltd. started. A. I have no recollection
of that.
Q. Will you try and think? A. Iam trying to think.

Q. IfindIam a little wrong, Mrs. Mackenzie. After Mackenzie Lim-
ited was going, in 1917, it is three years Lefore you first hypothecated this
stock on account of Mackenzie Limited. You had hypothecated it on your
own account? A. What do you mean I had hypothecated on my own ac-
count?

Q. You had pledged this stock to the bank? A. For Mr. Mackenzie.

Q. No, for yourself, your own account, starting first on the 6th of
January, 1917. Do you recollect that? A. 19177

Q. Yes. Ifind, Mrs. Mackenzie, that on the 6th day of January 1917,

you had hypothecated this very stock to the bank on your own account. A.
For what purpose?

Q. The document does not show. Will you look at this document and
see if that is your signature. (handing document to witness). A. Yes.

Q. These two signatures here? A. Yes.

Q. Do you see January 6th, 19177 A. Yes, I see that.

Q.. The same shares as collateral security held on your own account?
A. You mean to say that T borrowed that for myself, my own interests?

Q. Yes, I don’t know where the money went. So far as the bank
knew, your own account. A. Perhaps I can explain that.
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. Do you recollect that? A. I recollect putting up my security, my
stock, which did not come out in my evidence this morning, for Mr. Mac-

Court of Ontario kenzie to buy out—he was in difficulties with the partners he had taken in.
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. I don’t want the story.

HIS LORDSHIP: If you do not mind, Mr. Henderson, I would like
to know, and I think she ought to have an opportunity to tell me. If she
borrowed this money for her husband, that is one thing. If she borrowed it
for her own purposes, it is another. I would like to know which it is the
witness thinks.

WITNESS: Mr. Mackenzie came home. He had taken in partners,
Mr. W. J. Bell of Sudbury, Mr. Archie Foster. Mr. Leonard Foster was
in the office and another one, he had taken them in.

Mr. HENDERSON: Q. Whenyou say taken in partners you mean
these men had bought shares in the company? A. Yes. And two Amer-
icans, I can’t remember their names. This was to enlarge his business in the
west, is what he told me. After he had taken these men into the business
he discovered he had lost control of the company. Later on, as these two
Americans were very great friends of his and wished to get out of all their
holdings in this country, they quietly sold out their interest, which I believe
was in the neighbouhood of $15,000, to Mr. MacKenzie to get control of the
stock again. He came to me and approached me at that time, asking me to
put up the stock, it was during the war, assuring me there was absolutely no
danger; he was making money so fast that this money would be returned in
a short time, which it was. That must be what I signed in 1917.

Q. That may very well be, Mrs. Mackenzie. I did not know that. At
that time you did business with the bank? A. I did business through
Mr. Mackenzie.

. You did the business personally? A. T couldn’t do that. I would-
n’t go to the bank and ask them to give me $15,000.

Q. I suggest to you that you did the business personally, and were
then informed by Mr. Gray that he could not do business with you unless
you had independent legal advice. Do you recollect that? A. No, I do not.

Q. I suggest to you that is the fact. Would you contradict it? A.
No. I a mpositive that my husband at that time influenced me as he had
done before to put up this money.

. I do not know anything about that, and I am not asking you about
that. At that time do you recollect going to Mr. Hill? A. Not that time.

. I am saying at that time? A. I have no recollection of that time.
I have of 1920 but not that time.

. Do you remember some time before that, in the month of March,
1916, the question of hypothecation of this stock arising? A. No. On
that date I could not be - -

Q. Mr. Hill you know, don’t you? A. Very well.

He belongs to the firm now known as Greene, Hill and Hill? A.
And at that time it was Christie, Greene and Hill.

10

20

30

40



10

20

30

40

57

Q. And before that it was Penny, Christie and Hill. You knew that,
didn’t you? A. No, I had never met any members of the firm in my mar-
ried - - . :

Q. You told me on your examination for discovery that the reason
you went to that particular firm was that they had been your father’s law-
yers? A. I had heard my father mention Mr, Christie. I had never met
Mr. Hill

Q. That is why you went there? A. No, I did not mean why I went.
A law firm meant nothing to me. I had never had occasion to consult them
or go to them or be taken to them.

Q. You know, as a matter of fact, that it is a firm with the very best
reputation? A. Certainly.

Q. You went there, and Mr. Hill went into it very fully, didn’t he, at
the time? A. Not before I signed ihe papers. .

HIS LORDSHIP: What date are you talking of ? You started to
talk of a date in 1916, '

Mr. HENDERSON: I am talking of 1916.

HIS LORDSHIP: Q. Are you talking of 19167 A. Mr Hender-
son started with 1917. Now he has gone back to 1916,

Q. Are you talking of 19167 You went to Mr. Hill in 19167 A. 1
have no recollection of that. 1917 I understand was the time. It would be
approximately 1916 or 1917 that it was put before me.

HIS LORDSHIP: You produced a document to the witness. Will you
file it so I may be able to follow >

Mr. SLAGHT: It is something not included in the affidavit on pro-
duction.

Mr. HENDERSON: It was not thought material.

HIS LORDSHIP: I am only looking at it for a simple thing. She
said she signed that, and it will fix the date, that is all.

--- EXHIBIT 16—Bank Form “Collatera] Securities held on account of
Jean Mackenzie”.

Mr. HENDERSON: Q. Isit not a fact that Mr. Hill advised you
from time to time from that on: A. From time to time?

Q. From time to time. I do not want to go into all the particular oc-
casions.

HIS LORDSHIP: Advised as to what? :

Mr. HENDERSON: As to signing bank documents similar to this.

WITNESS: No, not from time to time. I am telling you my clear
recollection of Mr. Hill, his presence, when my husband said he had $8,000
to put in this business

Mr. HENDERSON: Q. Would you be good enough not to bring
your husband in at the moment? - I want to simply deal with your relation-
ship with Mr. Hill. T said to you that starting back in 1916 or 1917 you
were advising from time to time with Mr. Hill as to the hypothecation of
your Dairy stock with the Royal Bank? A. No, I have no recollection of
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dealing with them from time to time. I have no recollection of going to him

from time to time.
Will you say you did not? A. Isay as far as my recollection will
allow me, I have no recollection of going to him from time to time.
Q. Is it not a fact that in the first instance you went to Mr. Hill quite

“apart from your husband? A. What date?

. At the beginning, the 1917 transaction? A. 1913 you mean?

Q. The 1917 transaction. I do not want to tie you down to any part-
icular date.

HIS LORDSHIP: She says 1913.

WITNESS: That is the clear recollection I have of Mr. Mackenzie
taking me to Mr. Hill to get this $10,000 loan.

HIS LORDSHIP: Q. Is that the first time? A. That is the first
time.

'Q. That would be four years before 19177 A. Yes, that is the first.

. That makes a material difference, it seems to me.

Mr. HENDERSON: Q. I see there was an hypothecation starting in
1913? A. That was the beginning of Mackenzie Limited.

Q. Starting in 1913 I see you did hypothecate this stock at the very
beginning, and did that under Mr. Hill’s advice? A. I didn’t do it under
his advice. I went with Mr. Mackenzie to Mr. Finney and from his office
walked upstairs to have the thing completed after it was arranged I should
get this loan.

. You went with Mr. Mackenzie to whom? A. To Mr. Finney of
the Bank of Ottawa. ,
. He was the manager of the Bank of Ottawa at that time. A. Yes.

Q. What has that got to do with Mr. Hill? A. The same as usual
A lawyer must sign it afterwards. I went up with Mr. Mackenzie to Mr.
Hill’s office after we had arranged about the loan.

Q. 1 show you another document. That is again your signature, is it
not? A. Isthis what you showed me just now?

. No, this is another one. Are these your signatures? You see there
April 14, 1913, the stock was then hypothecated on account of Mackenzie
Limited. A. Yes, I said that.

Q. Didn’t Mr. Hill give you what we call independent advice at that
time? A. Before I signed the papers, the hypothecation?

Q. Yes. A. And go into it fullly? No.

Q. I say didn’t Mr. Hill advise you? Didn’t Mr. Hill give you a cer-
ificate as to that? A. After I had signed and agreed to let Mr. Mackenzie
—after I had promised—after considerable, as usual, argument; I went down
and these hypothecations were signed, but Mr. Hill did not go into the
business and advise me fully, and tell me what I was liable for until after.

Q. Until after when? A, I had signed them already.

Q. Until when? A. The same as I had signed these other things.

Q. Was that after, the occurrence in 19137 A. That is my clear

recollection of 1913.
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Q. T will take you at your word. In 1913 your husband over-persu-
aded you to pledge your stock? A. To start this company.

Q. Is that a fair way of putting it? At that time you say your
husband took you to Mr. Hill? A. Yes.

HIS LORDSHIP: First they went to the Bank of Ottawa and made
the hypothecation. and then her husband took her to Hill.

Mr. HENDERSON: That hypothecation was not with the Bank of
Ottawa.

WITNESS: I know I went to the Bank of Ottawa.

Mr. HENDERSON: Q. Aren’t you confusing it with the fact that
Mr. Hill’s office happens to be immediately adjoining the Bank of Ottawa
upstairs? A. Yes.

Q. Are you conflicting your ideas on that account. A. I don’t think so.

Q. I do not quite follow why you should go to the Bank of Ottawa?
A. Well, it was my father’s old bank too. He kept his money there.

Q. Did you go and consult Mr. Finney of the Bank of Ottawa whether

you should do this or not? A, No, I never asked his advice about sign-
ing anything.

--- EXHIBIT 17—Bank Form, “Collateral Securities held on account of
J. A. Mackenzie etc.”

Q. Let us pass on from Mr. Finney because I am concerned now with
an hypothecation at the opening of this business. This business had its ac-
count in the Royal Bank from the beginning in 1913, didn’t it?

HIS LORDSHIP: When the company was about to be started or was
just about being started.

Mr. HENDERSON: Q. That bears you out in your recollection be-
cause the heading of it says, “J. A. Mackenzie, Mackenzie Limited”. That
would indicate that that was just about the time the business was being start-
ed. The account may have passed to the Bank of Ottawa for some time. I
do not know about that. The point I am making is this. As far back as 1913
you hypothecated this stock for the business? A. Yes.

Q. And you say that Mr. Hill did not go into the matter thoroughly
then? A. No, any more than I knew anything about it.

Q. Later on you had some further talk with Mr. Hill? A. In con-
nection with that?

- Q. Yes. A. Not to my recollection. Once it was signed, it was signed.

HIS LORDSHIP: You have certificate 69, 87 shares. On the same
date you have certificate 58, 142 shares.

Mr. HENDERSON: One lot was common.

HIS LORDSHIP: That is stricken out with a pen.

Mr. HENDERSON: Q. His Lordship points out that is stricken out
with a pen. You got that stock back? A. Yes,

HIS LORDSHIP: This is an old record, and when it was given back
the banker struck it out. o
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Mr. HENDERSON: Q. You got it back, and I see by that record
you put it up again later on, and again got it back. It was up two or three
times there? A. It was up, as I told you, during the war when Mr. Mac-
kenzie was likely to lose control of the business, when he approached me to
put it up to buy these two Americans out.

Starting in 1913, and carrying on till 1920 you were dealing with
Mr. Hill from time to time on this subject? A. What do you mean by time
to time? How many times?

Q. I am asking you how many. You ought to know better than I. How
many times did you put this stock up? A. You have it 1913. It went up
again, I don’t know if all the stock went up, but sufficient for Mr. Mackenzie
to realize $15,000 to buy out these two American friends of his during the
war. That was reported to me by Mr. W. J. Bell, and Mr. Maskenzie bought
out all his partners. Then there were no more dealings.

Q. Mr. Hill gave certificates of independent advice for you on at least
three occasions, didn’t he? A. What are the three occasions?

Q. There was the 1913 time, 1917, and 1920. A I have no recollec-
tion of seeing Mr. Hill in the 1917. I have a clear recollection of 1913 and
1920.

HIS LORDSHIP: Q. Did he give you a certificate, is what you are
asked. A. Yes. What do you call a certificate? I mean the little thing
you sign.

Mr. HENDERSON: Q. Imean a certificate means a certificate of
this man that you had consulted with him, that he had discussed the matter
with you, and that he advised you for your own interest and nobody else’s
that it was a wise thing for you to do to put this stock up to assist your hus-
band, and let you know what danger you were taking. A. No, I am pos-
itive Mr. Hill never advised me that way.

. Did he give you a certificate with the substance of what I said in it?
A. As I said this morning, Mr. Henderson, this form must be signed by a
lawyer in order to make it legal with the bank. My recollection of Mr. Hill
is he signed once in my room when I was ill in 1920, and once in 1913.

. I realize that you say now that you treated these as merely chits,
that is the phrase you used. That is the sort of thing you sign at a club.
A. Yes. :

HIS LORDSHIP: Doesshe mean, Mr. Henderson, that Mr. Hill gave
a certificate as early as 1913, you can call it a chit, or call it what you like?
Did-he give you a certificate in substance like the certificate that has been
read here today once or twice, showing he had advised you and gone into
the matter with you, and told you your responsibility, and what was likely
to happen, and all about it? Is that the kind of paper that you mean to
say Hill give in 1913 that you have a recollection about?

WITNESS: How shall I answer that? My recollection is that Mr.
Hill not at any time went thoroughly into the state of the business to ad-

vise me.
HIS LORDSHIP: I am not asking that. I would like you to answer.
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Mr. HENDERSON: Q. You know Mr. Hill’s signature, don’t you?
A. No, I don’t think I do.

Q. Haven’t you seen his signature very frequently? A. T have not.

. Do you recollect his signing a certificate of this kind for you on

March 6, 19167 1 show you one which apparently has his signature.A. I
couldn’t swear to Mr. Hill’s signature. I can swear to my own.

Q. Is it not a fact that Mr. Hill on several occasions gave you certi-
ficates—and, by the way, were they printed documents filled in? A. I fan-
cy they were printed documents, printed or otherwise.

HIS LORDSHIP: Q. I have here a certificate dated Nov. 21, 1921,
which has been put in. You are talking to me about getting a certificate from
Mr. Hill in 1913. T would like you to just read that over, and tell me
whether that is the kind of document you are saying to me that Mr. Hill gave
so that you could validate the transaction you were making, if you like, in
1913. A. This is not the printed one to which I am referring.

Q. Can you read the sense of it? Do you say that Mr. Hill gave you
one in 1913 which contained the substance of that one, or do you remem-
ber? A. I don’t think I could be positive on it. I couldn’t even if I ever
read this - -

Mr. HENDERSON: Q. In speaking of a printed form I did not de-
sire to trap you. Do you say it was a printed form? I suggest to you it
was not. There was never a printed form of that, but always the same
writing. It is a form of words approved by the bank. A. Yes.

HIS LLORDSHIP: Never sent out in printed form?

Mr. HENDERSON: Never sent out in printed form.

WITNESS: Wouldn’t you call that printed?

Mr. HENDERSON: Q. No, that is typewritten. There is a clear dis-
tinction between print and typewriting. A. Then perhaps I am wrong,
typewritten or printed.

I suggest to you that all these documents signed by different law-
yers, and purporting to be certificates of independent advice for you, are in
the same phraseology simply dated differently. Don’t you know that is the
fact? A. Are you referring to independent advice?

Q. I call it the certificate, the certificate of which Mr. Hill gave you
at least three, Mr. Burritt gave you one, Mr. Gilhooly gave you one, and
Mr. Code gave vou one, always in the same words, but, of course, dated on
different dates—didn’t you know they were always the same? A. I fan-
cy so.

Q. You think they were? A. Yes, they had to be signed as a matter
of form for the bank.

Q. You need not repeat that again and again. A. That was my feeling.

Q. Do you solemnly think that Mr. Hill on these different occasions
made a misstatement of fact to the bank? He certifies to certain facts. A.
The fact that he advised me independently before I ever signed anything in
his office. Is that what you mean?
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“I hereby declare that Mrs. Jean Mackenzie has consulted me as to
the Hability incurred by her in hypothecating the said shares as security to
the Royal Bank of Canada”, and so on. Do you say that is not the fact?
f&. I say the fact is this, that I had hypothecated them before I saw any
awyer.

. “I have advised her fully as to the effect of the said hypothecation
and her liability thereunder, and the manner in which the same can be en-
forced, and that she understands the nature and effect of the said transac-
tion”. Do you think Mr. Hill deliberately misled the bank in that? A. Af-
ter you do certain thing, then you have done it, and then you are advised
you have done so and so, and you are liable. That is my feeling towards
Mr. Hill

Q. You had been liable on different occasions. You had gotten your
stock back, and vou had pledged it again on different occasions? A. Un-
der pressure.

Q. And in each case you yourself also signed these certificates, didn’t
you? Do you recollect what you said? “I hereby admit and declare that
the above letter is true and correct and that Mr. H. P. Hill, the writer of the
above letter in advising me of the legal effect of the above transaction was
consulted by me as my solicitor separately and distinctly from any legal ad-
vice which was given to my husband in connection with this matter, and in
my interests only”. You signed that. You did not sign the one I have in
my hand now, but the others his Lordship has in front of him.

HIS LORDSHIP: Have I one signed by Mrs. Maskenzie?

Mr. HENDERSON: Yes, my Lord.

HIS LORDSHIP: 1 have a number of copies, but her actual signature
to that kind of document, is there one?

Mr. SLAGHT: No, the one my learned friend has in his hand and said
to the witness that she signed that document does not bear her signature.

Mr. HENDERSON: I did not say she signed that document. I had
just shown it to her a moment ago.

HIS LORDSHIP: We have gone this far, Mr. Slaght, that you have
put in the circumstances what you have put before the court as though they
were true copies of what Mrs. Mackenzie signed, and there is one of them,
the one on the 21st of Nevember, that has the very same words in it, al-
though, as you say, I have not seen her signature to any document of that
kind yet. In the way counsel have gone on, I have been treating this as if I
had seen her signature.

Mr. HENDERSON: Q. T have just had a document handed to me.
Is this your signature, Mrs. Mackenzie? A. Yes.

Mr. HENDERSON: I put this in, my Lord. (reads document).

Mr. SLAGHT: That is another non-production.

- - -EXHIBIT 18—Letter plaintiff to the manager of the Royal Bank of
' Canada, Ottawa, October 18, 1915.

HIS LORDSHIP: That is not Mrs. Maskenzie’s letter. That is a let-
ter put in her hand by the bankers. | .
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Mr. SLAGHT: An entirely different thing from any of the other
forms.

Mr. HENDERSON: Q. Iread it to you, and I want you to look at it
as I read it to you at question 123 of your examination for discovery.

Mr. SLAGHT: I do not quite know what the rule is, my Lord, about
my friend producing document after document now when he has apparently
got them here as part of his case, and has not put them in his affidavit on
production.

Mr. HENDERSON: My friend knows there is no rule.

HIS LORDSHIP: I think the practice is that judges shrug their
shoulders and say, “You should not do it, but I cannot have the rights of
the parties determined without seeing all the documents that throw any
light on it”.

Mr. SLAGHT: I do not think you can exclude it perhaps, but it is a
pity it is done this way.

Mr. HENDERSON: If my friend looks at the affidavit on production
he will see it refers to a large bundle of other documents, and if we had pro-
duced everything the affidavit would have been endless.

Q. Will you look at question 123 on page 12 of your examination for
discovery, Mrs. Mackenzie?

“123 Q. This is matter of considerable importance, Mrs.
“Mackenzie, your recollection. I would ask you to look at a
“document, dated December 31, 1920, in which Mr. Hill cer-
“tifies that he has advised you in regard to the transaction with
“the bank - - that is your signature at the bottom, is it?” A.
“Yes.”

A. Yes, I said that this morning.

HIS LORDSHIP: That is not the one you are showing me now.
What you are showing me now is October 18, 1915, What was shown to
her was December 31, 1920.

Mr. HENDERSON: I am coming now to the documents already on
file. Your Iordship has this one of December 31st, 1920.

HIS LORDSHIP: Have I one of the 31st?

Mr. HENDERSON: No, you have not, for this reason ; I thought it
was marked as an exhibit, but she did not identify it,

HIS LORDSHIP: Mr. Slaght tried to get her to identify it, and she
refused, so he did not put it in. 1 supposed that in the end you would prove
that this was a copy and the best evidence available, and I left it there.

Mr. HENDERSON: Q. May I now ask you to look at this document
which is a copy-—you will see it is marked as an exhibit—of the document
that was shown you in connection with that question I have just put to
you? Do you recollect that? A. This is the same thing as before, isn’t it?

Q. It is the same form, yes. A, This was signed in my bedroom.

HIS LORDSHIP: Was that document available on the date of this
examination? o o

RECORD

In the Supreme
Court of Ontario

Plaintiff’s
Evidence

No. §

Jean MacKenzie
Examination



RECORD

In the Supreme
Couvrt of Ontario

Plaintiff’s
Evidence

No. 5

Jean MacKenzie
Cross-
Examination

64

Mr. HENDERSON: Yes, my Lord, the original was actually marked
on this examination.

HIS LORDSHIP: There is nothing there to indicate it was marked,
but it does look as though it was there proven.

Mr. HENDERSON: I think the indication must come a little later, my
Lord. These copies were made from the originals—not these very copies
but I have copies in my brief made from the originals. We had other copies.

HIS LORDSHIP: And they show that fact?

Mr. HENDERSON: Yes, and I know it is the fact that they were.

- - -EXHIBIT 19—Certificate of H. P. Hill, dated 31st December, 1920.

Mr. HENDERSON: Q. You recollect that now, and the docu-
ment Mr. Burritt signed was also signed by you in the same manner? A.
What do you mean by the same manner?

In the same form that was shown to you on the examination.
Wasn’t it? A. Under different circumstances.

Q. I am taking the physical document. This is what I call a certific-
ate of independent advice. The one given by Mr. Hill was also signed by
you, was it not? A. You mean?

Q. Signed by you on the bottom? A. You mean the 19207

Q. Yes. A. Yes.

Q. Later on the one given by Mr. Burritt was also signed by you.

HIS LORDSHIP: The one given by Mr. Hill, she gives a separate - -

Mr. HENDERSON: That is another story, my Lord.

HIS LORDSHIP: This is another one from Hill

Mr. HENDERSON: That is the important one.

Q. Take the one given by Mr. Burritt, that was similarly signed by
you at the bottom, wasn’t it? A. In his office.

Q. I don’t care where. A. What do you mean similarly signed?

Q. You signed it? A. Yes, I left the bank and went over there.

Q. The one given by Mr. Gilhooly you also signed? A. Renewal.

Q. And the one given by Mr. Code you also signed? ~A. Which was a
renewal, believing of course they were up and the bank’s property, absolutely.

Q. Are you suggesting that each one of these men stated what was not
true to the bank? A. No, am not. :

Q. They are all lawyers of high standing, aren’t they? A. Yes.

Q. All lawyers of excellent standing, and honest men. Are you suggest-
ing that they signed these solemn documents as a mere matter of form? A.
As a matter of form. I went to them and asked them as a matter of form
because the bank demanded it to sign this, that a lawyer must sign this as a
maater of form, that the bank demand it.

Q. Didn’t you know all through this whole transaction that a bank
could not take an hypothecation from a married woman without her being
independently advised by a lawyer? A. Before she signed anything?

Q. 1 don’t care when. Didn’t you know you had to have independent
advice? A. I had always been told you should consult a lawyer, before you
signed anything.
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Q. That is not answering my question. If T do not make it clear let
me know. You were a married woman, weren’t you? A. Yes.

Q. You were giving these securities for, we will say, your husband
practically, his business. You knew that, didn’t you? A, Yes.

Q. Didn’t you know that in a case of that kind the law did not permit
a bank to take your securities, the securities of a married woman, unless she
had independent legal advice? A. No, I don’t think I was told that be-
fore I signed them.

HIS LORDSHIP: Q. You were not asked what you were told. Did
you know that? Did you appreciate in your own mind that the substance of
the thing was, in order that the bank could affectively get away from you
your securities to pay your husband’s debt, that you must be advised by some
lawyer, so you would know what you were doing, and what responsibility
you were taking, or else it would not be an effective handing away of the
securities at all? Did you know that in your own mind or not? A. No, I
don’t think I did, your Lordship.

Mr. HENDERSON: Q. What did you know about that? A. My
idea is this; I signed these papers without seeing a lawyer before I assigned
the securities.

HIS LORDSHIP: Q. You have told me that many times. I may say
to you, so far as my judgment of the matter goes, the fact that you signed
the papers and then went over to the lawyer to consult as to whether you
had signed wisely or not does not make any difference, whether you did it an
hour before you went to the lawyer or an hour after, That does not help
you any. Get that out of your mind. If you had gone to the lawyer, and the
lawyer had said, “No, Mrs. Mackenzic, you should not do this at all, you will
likely lose your property, it is not fair for your husband to have put you in
this position at all”, you would have walked back to the bank and said, “The
lawyer says I should not do it; I regret doing it, and I am not bound by it”.

Mr. HENDERSON: May I ask your Lordship to state to the witness

if she had not brought back the certificate the transaction would not have
gone through?

WITNESS: T learned that later.

HIS LORDSHIP: It does not make any difference. You seem to he
at a misunderstanding about that. That does not change the whole matter.

Mr. HENDERSON: Q. You knew in the course of the earlier trans-
actions that if this certificate was not given the transaction would not go
through, didn’t you? A. No, I believed that from the time you signed
your hypothecation the bank could use it once.

Q. You said just now “I learned that later.” When did you learn that?
What period of time did you learn it? A. T think I learned most of that
since I have been in consultation withMr. Cluffe.

HIS LORDSHIP: I think, Mr. Henderson, it is not worth while spend-
ing much time about that, because that is not the gravamen of Mrs. Macken-
zie’s trouble. She says, “I knew as a matter of form I had to go to a lawyer
and get this thing done, and I went as a matter of form, notwithtstanding I
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signed these documents time after time saying it was not a matter of form”.
She says, “I went as a matter of form because my husband asked me,” and
that is her story. - '

Mr. HENDERSON: Q. You knew this, of course, that as a woman
you would have been quite content to leave the matter to your lawyer. If
he had made proper inquiry your would have been quite content to follow
his advice? We will take the particular cases we are concerned with; Mr.
Hill, Mr. Burritt, Mr. Gilhooly and Mr. Code; if they had made proper in-
quiry you would have been quite content to follow their advice? A. If they
had told me not to sign anything, had gone into the matter thoroughly, and
advised me not to sign, as to what was likely to happen to me, I certainly
would not have signed.

. And similarly, if they had gone into the matter thoroughly and said
it was all right to sign, you would have signed? A. If they could prove to
me everything was quite all right, my securities were perfectly safe.

Q. If they had made proper inquiry into the matter and advised you it
was all right to sign, you would have been quite content to sign? A. I
think I will object to that, Mr. Henderson. I never really wanted, advice
or otherwise, to put up my stock at any time for Mr. Mackenzie.

HIS LORDSHIP: Q. You did put it up without even going into it
according to your story? A. Yes.

Q. If they had gone into it and said, “Yes, it is all right,” do you think
you would have been much less likely to have gone on with it? Surely, that
must be plain. If you were willing to do it when they did not go into it at
all; if they did go into it, and said, “Go on, Mrs. Mackenzie, you are all right”
you do not want me to think you would not have gone on then, do you?

Mr. HENDERSON: Q. Will you answer that? A. Are you asking
me a question, your Honour? ‘

HIS LORDSHIP: Q. Yes. A. What shall I say?

Q. 1Ido not know. A. I can only say as I repeated before, I felt I
had to sign them. I was being importuned by my husband all the time to
sign. No matter what happened, unless I was shown he was insolvent ab-
solutely - - '

. You mean if the lawyer had said, “Mrs. Mackenzie, you had better
not sign this. I do not think it is safe,” you were so importuned and so
overwhelmed by your husband you would have gone on and signed it any-
way? A. I think if the lawyer had told me it was absolutely dangerous,
“no matter what your husband tells you, you are going to lose your stock,”
I would call that - -

Mr. HENDERSON: Q. We will pass from that. As a matter of fact,
Mr. Hill was acting for you off and on for several years?

HIS LORDSHIP: Q. Did Mr. Hill do anything more for you during
these several years except to give you these certificates? A. No, I neverc
consulted him about anything.

Q. Anything else? A. Nothing else.
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Mr. HENDERSON: Q. I suggest to you that Mr. Hill did as a mat-
ter of fact go to the bank and make inquiries and satisfy himself. What do
you say as to that? A. Idon’t know.

Q. I suggest to you he did precisely what his certificate says he did?
A. 1don’t know if he did or not.

Q. The time that Mr. Burritt—Mr. Burritt as you know is in partner-
ship with Mr. Fripp? A. Yes. _

Q. Another firm of high standing here. It is a fact, is it not, that after
the bankruptcy of the first company you consulted Mr. Fripp? A. T ask-
ed him - -

Q. Will you simply answer my question? Did you not consult him?

HIS LORDSHIP: = She has a right if she does 1ot want to accept the
word “consult”, to correct it, surely.

WITNESS: T did not consuit him. Does that mean consult a person
for advice? )

Mr. HENDERSON: Q. You went to Mr. Fripp as your lawyer? A.
No, he is not my lawyer. T knew him intimately, personally. I asked him
to attend the creditors’ meetings.

Q. He did attend the creditors’ meetings for you, didn’t he? A. Yes.

Q. Did you not know that after the creditors’ meetings were held a
question arose as to whether or not the business should be wound up, or
whether it should be reorganized and carried on? A. No, I didn’t know
that.

Q. Didn’t you know there was a time during which it looked as though
it would be wound up, sold out? A. I know nothing about what was go-
ing on at these meetings that Mr. Mackenzie attended.

Q. Didn’t Mr. Fripp tell you what went on at the creditors’ meetings?
A. He did not. I asked him to attend the creditors’ meetings to see if my
name was in any way mentioned. He told me he attended I think three
meetings, my name was not in any way mentioned, and he had nothing to
say at the meeting.

Q. Why were you afraid of your name being mentioned? A. I was-
n’t afraid.

Q. Do you mean to say he attended those meetings on your behalf only
to see if your name was mentioned? A, Yes, I wanted to know what was
going on.

Q. I am suggesting to you that Mr., Fripp and his partner, Mr. Bur-
ritt, acted on your behalf during these negotiations, and that Mr. Burritt
made himself thoroughly familiar with all the negotiations? A. If he did
he didn’t tell me anything; neither did Mr. Fripp. I knew nothing about
the reorganization of the new company,

Q. You signed certain documents in connection with the reorganization
that we have had put in here today. A. I believe I did afterwards. I was
not told what they were at the time. '

Q. And you signed those under Mr. Burritt’s advice, didn’t you? A.
You mean I signed in November when signed the securities over?

RECORD

In the Supreme
Court of Ontario

Plaintiﬁg
Evidence

No. 5

Jean MacKenzie
Cross-
Examination



In the Supreme
Court of Ontario

lean MacKenzie

Examination

68

Q. Yes. A. T signed something before that. Didn’t I, your honour?
. There are a few days difference in dates here and there.

HIS LORDSHIP: The one you are talking about is the one of the
25th of November signed by her and her husband, 19217 Then there was
that agreement, she was not a party to that. There was that one of the
25th of November, and it seems to me there was an earlier one she signed.

Mr. HENDERSON: Yes, my Lord.

Mr. SLAGHT: September 13th is the earlier one, and Burritt never
saw that.

HIS LORDSHIP: September 13th is the first thing she signed.

Mr. SLAGHT: That is the one Beament drew. She did not show that
to anybody or have any advice about it.

Mr. HENDERSON: She says she did not. I am cross-examining on
it.

Q. All these documents—I suggest to you that Mr. Burritt was fam-
iliar with them all. A. Why wouldhe be?

Q. Because he was Mr. Fripp’s office man who did this business. A.
To my certain knowledge the only person, and I was assured by Mr. Fripp
who attended the meetings, was Mr. Fripp himself.

. Mr. Fripp attended the meetings and had Mr. Burritt look into the
details of the things. A. There was no details to look into that I know of.

Q. Mr. Burritt did later on certify that he had an understanding and
so advised you. A. I never saw Mr. Burritt all summer long, until I went
in to see Mr. Fripp, and he was away, and Mr. Burritt signed this.

0. When Mr. Burritt says that he had advised you fully as to the
effect of your liability, do you say he is not telling the truth? A. I think I
told you—May I say I left the Royal Bank after I had signed all the secur-
ities. I went over on the representation to me that I had no other chance to
secure them, and I was given this paper to take to a lawyer, didn’t say Mr,
Fripp or Mr. Burritt, to have it signed, must have a lawyer’s signature.

Q. You took it to Mr. Burritt. Did you know these documents were
all part of the one transaction? They were all part of the reorganization of
the business? A. Nothing.

HIS LORDSHIP: They are all part of the hypothecating of the stock.

Mr. HENDERSON: And that was a term of the reorganization of the
business.

HIS LORDSHIP: Q. You must have realized that all these docu-
ments you were signing were part of the business of pledging your stock
for the purpose of getting the money to go on with? A. Your honour,
the document I signed in Mr. Beament's office on the 13th of September was
never explained to me what it was,, or that it had anything to do with the re-
organization of any company. I was simply asked to go with Mr. Macken-
zie to Mr. Beament’s office to sign a paper.

That is not what you are asked about at all. You went to Mr.
Burritt’s office on the 21st of November, and you say before you went you
had signed a document hypothecating your stock, but you went and signed a
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paper there, and got him to sign it, and what this all started about, Mr.
Henderson asked you, do you mean to say that Mr. Burritt when he signed
this document and gave it back to you to give to the bank, and said in it,
“T hereby declare that Mrs. Jean Mackenzie has consulted me as to the liabil-
ity which she incurs by executing the said guarantee so given as aforesaid;
that I have advised her fully as to the effect of the same and her liability
thereunder and the manner in which the same can be enforced; and that she
understands the nature and effect of the said transaction;” all you are asked
is, was Mr. Burritt mistaken about that, or how do you account for his sign-
ing that, and your signing a statement that what he said was true? That js

the real question A. All I can say is, you do not wish me to say and re- .

peat that he advised me what I was liable for. After I had made the break
and done it he did say, “This is what you are going to be liable for”.

Q. What did he say you were going to be liable for? A. My hus-
band’s debts in this new company I suppose.

Q. You mean to give security against your husband’s debts in this new
company? A. I said that this morning, your Honour. I didn’t wish to do
1t.

Q. You did not wish to do it but you finally came to the point where
you did do it, knowing that would be the result? A. Finally I wore down.
I did sign these things believing there was no other chance at all.

Mr. HENDERSON: Q. That there was no other chance to keep the
business going? A. No. Mr. Mackenzie told me my securities were gone
anyway ; the bank has got them and - -

Q. If this transaction had not gone through, they would have been,
wouldn’t they?

HIS LORDSHIP: She swore Mr. Gray told her, “Anyway the only
salvation is sign or you are sunk”.

Mr. HENDERSON: Q. Didn’t you know it was an open question for
some time whether the bank, which was the big creditor, would permit
the business to go on or not? There was some months’ delay about that I
think. A. You mean after the failure?

Q. Yes. A. I knew there were a great many meeting my husband
was attending day after day in the city, the nature of which I don’t know.

Q. And your husband was very anxious about it? A. He was anx-
ious. He began discussing saying he was starting in business again.

Q. Am I right in recollecting that you told my friend Mr. Slaght this
morning your first thought was he had better let that business go and go
back into the commission business? A. Sell everything, let it go, pay what
he could to his creditors.

Q. Letting it go would have meant letting your stock go. You knew
that, didn’t you? A. No, I had reason to believe there might be a chance
if everything was sold, all the book debts, all the stock in trade, everything
—there would be a building on Queen Street—if everything went, that there
would be a chance, that that would be a chance to release my securities.

RECORD

In the Supreme
Court of Ontario

Plaintiff’s
Evidence

No. 5

Jean MacKenzie
Cross-
Examination



RECORD

In the Supreme
Court of Ontario

Plaintiff’s
Evidence

No. 5

Jean MacKenzie
Cross-
Examination

70

There was always a chance because I suppose it was explained to
you that the bank thought it had more security than the amount of its debt.
You know that is the usual way? A. I fancy they require more.

Q. They require more than the face amount of the debt, but you per-
sonally were very anxious that the business should carry on? A. No, I
was not.

Q. Did you not go to Mr. Gray and ask him to use his offices to carry
on? A. To carry on a new company? -

Q. To let the business go on in some way or another? A. No.

. Did you not see Mr. Hillary, the Supervisor of branches of the
bank, and ask him to let the business go on? A. No, I did not. I was visit-
ing in Toronto. Mr. Hillary had been a friend. I was talking to Mr. Hill-
ary, and he said to me, “My advice is to sell everything you can, throw
everything into your husband’s business”. I said, “Are you talking to me as
a friend or bank manager? I don’t want him to start. I want him to start
in the commission business where he don’t need any capital.”

Q. At that time you knew your stock was pledged to the bank? A.
Yes.

Q. And you thought it really belonged to the bank? A. Yes.

Q. And if the business were wound up you would not get it back?
A. No. Just as you said now, the bank always has more security than the
amount of the loan. Mr. MacKenzie assured me that if everything he had was
sold it would release more than the amount of my security.

. That may even happen yet. It is possible. The matter has not yet
been finally closed, and you know the bank has not attempted to sell that
stock. A. No, outside of the Clemow Avenue house.

. The Clemow Avenue house was sold under the mortgage which was
held by the bank. The bank did not sell that.

E HIS LORDSHIP: Was there no balance for the bank out of the
ouse?

Mr. SLAGHT: The bank bought the equity subject to a mortgage
of $58,000, and they own it now.

WITNESS: That is the Queen Street.

Mr. HENDERSON: No, we are talking about the house.

WITNESS: I think there is a balance of $5,000, your Honor, put to
my credit. "

HIS LORDSHIP: They credited you with $5,000 between the value
of the house and the sale price. There was $5,000 to the good for the bank.

Mr. HENDERSON: Mr. Gray tells me about $6,000, and that will
appear in his evidence. :

When the business was reorganized it was again apparently suc-
cessful for a time, wasn’t it? Things went well? A. Well, apparently.

Q. You say that on one occasion Mr. Gray invited you into his office.
Did I understand you to say that he drove you to see Mr. Mackenzie? A.

He what?
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Q. You spoke of a time when you and Mr. Mackenzie had been out in
the west together. A. Oh, yes, drove in a car,

Q. You came back I understand in the month of May? A. Yes.

Q. What year was that? A. 1921,

Q. Then you said shortly after you came back Mr. Gray invited you
into his room in the bank. A. No, I didn’t say he invited me. I said I
drove from the bank with Mr. Gray to Mr. Mackenzie’ office on Queen St.

Q. You said you drove from the bank; drove in what? A. In a mo-
tor car.

Q. Whose motor car? A. Mr. Gray’s.

Q. Drove from the bank around the corner to Queen Street? A. To
Mr. Mackenzie’s office.

Q. The bank is on the corner ofSparks and Metcalfe. A. We went
around the corner to Mr. Mackenzie’s office.

Q. Do you mean to say you took a motor car to do that? A. I don’t
think we went specially to get the motor car. It was closing time anyway,
about the end of the day, about the time we would go to Farm Point.

Q. I suggest to you you are imagining that incident. A. I am not
imagining it.

Q. What happened at Mr. Mackennzie’s office? A. I was going
around to call for him to take the train. I was downtown.. Mr. Gray was
going around perhaps to see Mr. Mackenzie. We drove around.

Q .What is the point of that story? A. The point of that story was
this, Mr. Henderson, that in the meantime three different friends had called
me up sympathizing with me, that they heard Mr. Mackenzie was going to
fail, the first indication I had.

. What time in May was it? A. It would be some time after the
9th of May, and before the end of May or first of June.

Q. Can’t you get it better than that? A. T can’t put it down to tte
date.

HIS LORDSHIP: The best she did this morning was to say it was
after she came back from the west and before the date of the assignment,

Mr. HENDERSON: You came back from the west, 9th of May? A.
Yes.

Q. I suggest to you that at that time it was well understood the assign-
ment was inevitable? A. I am positive I came back on the 9th of May, and
we left for Farm Point. That was because Mr. Mackenzie was not in any
fit condition to go to business that day, and we went to Farm Point by motor.
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Q. That was common practice? A. We stayed in Ottawa two or .

three hours and went straight through.

Q. How long was it before he was back at business then? A. It was
not very long. I should think perhaps three, or four or five days. '

Q. That would bring us around to the last half of May? A. Prob-
ably around the 12th or 13th.

Q. However, notwithstanding that the failure did occur, and the busi-
ness was reorganized. I want to pass on to the time when Mr. Code was act-
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RECORD  ing for you, because something happened then. We are again dealing with

In the Supreme @ lawyer of excellent standing, aren’t we? A. Yes.

Court of Ontario Q. And Mr. Code for many months took a very great interest in your
Plaintiff’s affairs? A. This was my first visit to him.
Evidence Q. But following that visit Mr. Code took a very great interest in your

No. § affairs, and it was Mr. Code who eventually launched this action, wasn’t it?
Jean MacKenzie + Yes. . ‘ .
Cross- Mr. SLAGHT: There are two questions rolled in one there.
Examination Mr. HENDERSON: I will ask them one at a time.

Q. Mr. Code did take a very great interest in your affairs, didn’t he?

A. Yes.

Q. And he wrote this letter that we have heard, saying that un-
der his advice he was recommending you to renew the guarantee, but that
you would not do it again after a certain period.

HIS LORDSHIP: That was her first visit to Code?

Mr. HENDERSON: Q. That was your first visit to Code. Am I
right in thinking, knowing Mr. Code as I do, that he would not have written
that letter without some little conversation with you? A. Oh, Yes.

Q. Quite a lengthy conversation? A.Idon’t know about very lengthy,
Mr. Henderson. It didn’t take me long to tell him that I was worried about
the business and I wished to withdraw my guarantee.

HIS LORDSHIP: What is that exhibit?

Mr. HENDERSON: Nothing turns on the phraseology of the letter,
my Lord.

Mr. SLAGHT: It is Exhibit No. 14, my Lord.

Mr. HENDERSON: Q. That letter was written on Dec. 3, 1924.
Where was the company doing business then? A. Over in Hull.

Q. The company’s business had fallen on evil days? A. Well, Mr.
Mackenzie was not attending to the business, if that is the way you mean.

Q. And speaking generally, the reason the business was not a success
was because Mr. Mackenzie did not attend to it? A. Yes.

Q. And that again was not because he lost any of his salesmanship,
But this unfortunate habit of his did not improve? A. Yes.

Q. It is not pleasant to renew that to either you or anybody else. The
premises on Queen Street are right in the heart of everything, and a very
valuable piece of property, aren’t they? A. Yes.

Q. And the moving of the business to Hull meant a very great econ-
omy of rent and management? A. Yes.

Q. They went over to a comparatively cheap premises in Hull, possibly
better suited for labour conditions, too, but it was a question of economy,
and the business was then commencing to struggle, wasn’t it? A. I think
s0, yes.

. As a matter of fact, even before it moved to Hull there was very
serious talk of its being closed down? A. I don’t think while they were
on Queen Street, Mr. Henderson.
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Q. Stop and think. A. Well, I didn’t know it. I know he moved to
Hull to cut down expenses, but he had every confidence to get on.

Q. You knew, of course, that all through this second stage of business
if the bank had refused to carry on at any time, that would have meant that
the business would be at an end? You knew that? A. Certainly.

Q. Of course, your husband is an optimist, isn’t he? A. I think
pretty much,

Q. And you were still optimistic? A. Well, T took his word that
things were going to be all right.

Q. And everybody tried to be optimistic, and this move to Hull was in
the hope that with economy things would carry on? A. Yes.

Q. As a matter of fact, they did look befter for while, didn’t they?
A. Yes. '

Q. And you know that he had a pretty good lesson about that time,
very seriously talked to about how he should behave, and that sort of thing ?
A. Talked to by Mr. Gray?

Q. Yes, and others in the bank. You knew he went to Montreal, to
the head office? A. No, I didn’t know that.

Q. Didn’t you know that? A. No, I do know Mr. Gray spoke to him
on many occasions.

Q. I think it is fair to say throughout that Mr. Gray did anything he
could? A. He tried to do his best with him.

Q. To try and make the business a success, and keep the business go-
ing. I do not know that it is unfair to say in that, Mrs. Mackenzie, that a
great many were largely influenced by sympathy for you. A. Perhaps.

Q. A desire to keep you going. You knew that, didn’t you? and you
were anxious to keep going, weren’t you? A. I was verv anxious the
business should go along.

Q. You were very anxious the business should go along because it
was your bread and butter practically, wasn't it? A, Yes.

Q. Just to touch upon an unfortunate phase of the evidence, at that
time you and your husband had had no break. The break between you and
your husband had not then occurred? A. No.

HIS LORDSHIP: That was on what date?

Mr. HENDERSON: Q. What was that date? A. I couldn’t give
you the date when he moved to Hull.

Q. Mr. Gray thinks it was in 1923. A. Yes.

HIS LORDSHIP: There was no break, of course, with your husband
in 1923. When was the break?

Mr. HENDERSON: Q. It was not till after the business was closed
up, was it? A. Oh, yes, I think it was around 1920. I have to go back
to the date on Sandy Hill when I was in Dr. Moore’s apartment.

Q. It was the tail end of it? A. Yes,

Q. It did not happen all at once? A. No,

Q. Your husband’s family were living in Ottawa. He went to them
for certain periods and came back to you again.

RECORD

In the Supreme
Court of Ontario

Plaintiff's
Evidence

No. §

Jean MacKenzie
Cross- .
Examination



RECORD

In the Supreme
Court of Ontario

Plaintiff's
Evidence

No. 5

Jean MacKenzie
Cross-
Examination

74

HIS LORDSHIP: Q. There was no break in 1923. You say the
break was six years ago from now? A. I would say about that. Might
be five or six, your Honour. I could tell if I could look up the lease on the
place on Sandy Hill

Mr. HENDERSON: Q. After Mr. Code wrote this letter he came to
you again and informed you that if that letter went forward to the head
office it might mean that the bank would not carry on the business? A. No.

HIS LORDSHIP: That is not her story. Her story is that the bank-

er told her - - -
Mr. HENDERSON: Q. Didn’t Mr. Code tell you he was afraid that if
this went forward - - A. No, he didn’t tell me that.

HIS LORDSHIP: He told her that, but it was after the banker had
pointed out to her, “If you persist in that letter - -”

Mr. HENDERSON: Yes.

HIS LORDSHIP: Just a minute, Mr. Henderson.

Mr. HENDERSON: 1 know her story, my Lord.

HIS LORDSHIP: If you do, go on.

Mr. HENDERSON: Q. You have said to Mr. Slaght you had a con-
versation with Mr. Gray in his room in the bank? A. Yes.

Q. In which he told you that he had held the letter back for a fortnight;
he was afraid if it went forward to head office the result would be disast-
rous? A. The substance of it, that the bank would not wait for a year to
start operations to close him out. They would start at once to begin oper-
ations, and I think Mr. Gray felt the business was doing better, and that is
what he told me.

Q. Hadn’t Mr. Code been lookinE into the affairs of the business and
reached some conclusion? A. No, he had not. I left Gray’s office and
went over to Mr. Code’s and asked him to withdraw the letter for a time.

Q. Didn’t you know Mr. Code had made independent inquiry? A.
I don’t know what he made. He didn’t tell me.

Q. Didn’t you know Mr. Code had gone to see Mr. Gay? A. No. 1
don’t know he went to see Mr, Gray. He didn’t inform me.

. Did Mr. Code express any opinion to you as to whether or not you
should withdraw this letter? A. When I took this letter back to Mr. Code,
saying, “We will hold it for a while,” at that time he said he thought I was
making a mistake to withdraw it.

HIS LORDSHIP: Q. Is that the way it happened? When you had
your talk with Mr. Gray you took the letter back to Mr. Code with your
own hands? A. I took the letter back because it had to be withdrawn, yes,
your Honour.

Mr. HENDERSON: Q. Can you help me? There is a hiatus in our
correspondence here, Mrs. Mackenzie, but I find a copy of a letter written
by Mr. Code on the 18th of December, saying,

“In reply to your letter of the 17th ins. I may say that your

“understanding is correct and that my letter of the 3rd instant has

“been withdrawn and cancelled without reservation.”
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A. That was the letter about withdrawing the guarantee.

Q. There is one in already asking them to give back the document.

HIS LORDSHIP: That letter you are reading now is the missing let-
ter. That is the one we could not find.

Mr. HENDERSON: I had that for my friend this morning. The miss-
ing letter is a letter Mr. Gray appears to have written to Mr. Code under
date of the 17th.

HIS LORDSHIP: Code would have that letter and nobody else.

Mr. HENDERSON: Q. You recollect this letter being written by
Mr. Code, “I may say that your understanding is correct and that my letter
of the 3rd instant has been withdrawn and cancelled without reservation.”
A. No doubt he would have to write the bank and withdraw my letter.

Q. That is what you intended him to write? A. I asked him to with-
draw the letter for a while.

Mr. HENDERSON: I will put that letter in, my Lord.

Mr. SLAGHT: That is a copy.

Mr. HENDERSON: Itisa copy we have on our file. It is a copy we
have sent from head office.

- - - EXHIBIT 20—Copy of letter, Redmond Code to C. A. Gray, December

18, 1924,

Mr. HENDERSON: Q. Exhibit 9, that is the undertaking and I think
it was prepared in Mr. Beament’s office. Do you say it was signed in the
bank? That is the one before Mr. Gray and Mr. Teddance.

HIS LORDSHIP: This one is not witnessed, at all Exhibit 9. I do
not know whether that is what you have in mind.

Mr. HENDERSON: Yes, that is what I have in mind.

Q. There is no witness to this, Mrs. MacKenzie. I want to ask you
why you think that was signed in the bank. Let me show it to Mr. Gray.
Perhaps it was.

HIS LORDSHIP: There is onethat was witnessed by Mr. Ridge.

Mr. HENDERSON: That is another story. This one I think probably
was signed in the bank.

Q. I want to call your attention to this, that at one stage of the pro-
ceeding the intention was that the younger Mr. Beament should act between
the bank and the new company. Did you know that? A. No, I don’t think

I ever read it. I am positive I never read any of these things.

40

Q. Do you remember hearing these things talked over? A. Absolut-
ely no.

Q. Mrs. Mackenzie, generally speaking are we to tnderstand that you
simply signed these documents? A. Nilly-Willy.

Q. Nilly-Willy. A, Absolutely. ,

Q. You knew at the same time that Mr. Beament was protecting your
husband’s interests, didn’t you? A. Iknew he was his lawyer.

Q. The lawyer for the company, and there was no antagonism be-
tween you and your husband at that stage; that is, there was no way in
which Mr. Beament when protecting your husband, should not protect you
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at the same time, to see that these documents were all in order? A. Well,
he was acting for my husband.
. He was never your separate lawyer? A. No.

Q. Whether you call yourself a dummy director or not, you were a
director of the company? and a sto ‘kholder in the company? A. A Stock-
holder?

Q. Yes, you must have been, and you had your securities up for the
company, and Mr. Beament was protecting the company, that is, the Mac-
kenzie interests, against the bank. You knew that. A. Put that again, Mr.
Henderson.

. Mr. Beament was looking after the Mackenzie interests to see that
the bank did not steal a march over them, if I may put it that way. A. I
don’t know. I suppose he was looking after Mr. Mackenzie. He was his
lawyer. Naturally he would have to consult him I suppose.

Q. Mr. Beament, like all the rest, might have been called a personal
friend of yours too? A. No, never.

He was another lawyer of high standing? A. He was not any
personal friend.
. You would have confidence in himA. I don’t know whether I even
thought of him. I was asked to go to sign these papers with my husband.

Q. You had confidence in Mr. Beament’s integrity. There was never
any question in his presence between you and your husband? A. You mean
any question arising or dispute?

_ Yes. A. No. I think that was about the only time I went there.

HIS LORDSHIP: Q. Did you ever go to any lawyer with your hus-
band and have any dispute before the lawyer between you and your hus-
band? A. No. I don’t think so, your Honour.

Mr. HENDERSON: Q. Then this other document, how did you come
to say that Mr. Ridge belonged to the bank? A. I don’t think I said he

belonged to the bank. I didn’t recognize the name when I looked at it first.

When you said Mr. Ridge, it naturally came back to my mind who he was,
but Mr. Slaght I think had made a mistake in pronouncing the other name of
the accountant in the bank. _
_ The name of the accountant in the bank, Teddance, nothing like
Ridge. A. No, I didn’t look at that this morning.
Q. You knew Mr. Ridge was for many years in your husband’s em-

ployment? A. Oh, yes.
Q. A trusted employé? A. He was for a while.

Q. For quite a time he was the one handling the finances? A. Yes.

Q. He was the one you would go to for money very often? A. Very
often.

Q. You knew Mr. Ridge very well? A. I knew him in the office.

Q. He was a nice gentlemanly Englishman? A. Yes.

Q. How did you come to forget him and say he was a bank clerk?

A. 1 don’t think I said he was a bank clerk. When it was presented to
me this morning I didn’t even look at the name. The accountant’s name

10

20

30

40



10

20

30

40

77

was wrong.  Mr. Slaght had mispronounced it. That was a mistake. I
didn’t even look at the name till you said Ridge. Then I knew who it was.
It was not when it was first shown me.

Q. Mrs. MacKenzie, may I just come back to Mr. Burritt for a mo-
ment.  Here is a letter I see in which Mr. Burritt says, “Your favour of
the 19th instant received, and the statement sent us is insufficient for me
to intelligently advise Mrs. MacKenzie. What I desired was a statement
signed by the Auditor of the company. If you have such a statement,
which of course I would like to be the last one, I would undertake to return
the same to you after having lookec it over.” Did you know Mr. Burritt
was making that kind of investigation? A. I was dealing with' Mr. Bur-
ritt that winter in regard to the incotie from my husband which was sup-
posed to be fifty dollars a week. I was not receiving it. Mr. MacKenzie was
away for six weeks. During most of that time I did not receive anything. 1
asked him to call up Mr. Wise who was then on the books. He would give
no information.  He said, “The only thing I can get is to ask for a state-
ment of the company’s affairs at the present time.”

Q. You went back to Mr. Burritt in 19267 A. Yes, several times to
look after my income.

Q. You have had several lawyers advising you?A. That was not ad-
vice. He was looking after my income.

HIS LORDSHIP: Do you want that letter filed?

MR. HENDERSON: : I do not think so.

HIS LORDSHIP: I was asking Mr. Slaght.

MR. SLAGHT: I do not think it makes any difference.

HIS LORDSHIP: The woman says she does not agree with Mr. Hen-
derson’s suggestion that his was an investigation into the company on the
question of advising her as to whether she ought to pledge her stock or not.
It was an investigation because he was in arrears in the matter of alimony.

MR. SLAGHT: My friend Mr. C uffe and Mr. Henderson’s partner have
brought the shares of the Borden Company here, and a statement has been
prepared which is headed as follows, “Shares of Borden Company, Incorpor-
ated which the defendants now hold in place of the Ottawa Dairy Company
shares lodged with the defendants by the plaintiff.” Then it gives the
certificate numbers and the number of shares, the details of the matter. It
amounts to 294 shares, and by consent we can put that in.

EXHIBIT 21 — List of number of shares of Borden Company, Inc. held

by bank.

HIS LORDSHIP: That now stands in the place of the Ottawa Dairy
stock that both parties agree probably this woman got from her father’s
estate.

MR. HENDERSON: If my friend so desires, the pleadings my be treat-
ed as amended.

MR. SLAGHT: By consent, just to that extent.

MR. HENDERSON: Your Lordship will deal with it in that way.
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HIS LLORDSHIP: It will go in the notes. If such an amendment is -

made, you agree it should be made,, and I will make it if necessary.

MR. SLAGHT: Did you consider that the matter of the insurance?

MR. HENDERSON: I did not. There is a totally different story about
it.  You will open up a new avenue.

MR. SLAGHT: Without your consent it cannot be done. I am sug-
gesting it will end the litigation.

MR. HENDERSON : I would tell you what the story would be, and 1
think you will see the undesirability.

MR. SLAGHT: I appreciate your courtesy in offering to. I don’t
think we need to put into the record any other story unless you are going to
permit it to go in.

That concludes the plaintiff’s case, my Lord.

MR. HENDERSON: You asked that Mr. Gray should be called first.
didn’t you, Mr. Slaght?

MR. SLAGHT: If you are calling Mr. MacKenzie.

MR. HENDERSON: I intend to call Mr. MacKenzie.

MR. SLAGHT: That was my suggestion.

DEFLENCE

CHARLES ALBERT GRAY, Sworn,
Examined By MR. HENDERSON:
Q. You are the Manager of the defendant bank at Ottawa? A. Yes
sir. :

Q.. That is to say, the main office at Ottawa? A. The main branch
it is called.

Q. You supervise other branches somewhat. How long have you
held that position? A. Eighteen years.

Q. That is, during the whole of the time with which we have to do in
this litigation? A. No, that first transaction mentioned there was before
I came, the first transaction in 1913 was prior to my coming there.

Q. Eighteen years carries us back— A. The spring of 1913.

Q. That was just before you came. Then what was your first bus-
ness connection with either Mr. or Mrs. MacKenzie or the company? A.
Well, the account was in the branch when I came, and it has been operated
continuously since that time. I can’t remember the first transaction. There
were loans at the time, and loans fluctuated.

Q. Looking at Exhibits 16 and 17, will you be good enough to tell me
which is the first one, the earliest transaction with which you had to do?
I want to refresh your recollection. A. This entry of March 14, 1914.

HIS LORDSHIP: Q. Is that in Exhibit 16 or Exhibit 17?7 A. Ex-
hibit 16, my Lord.

. Exhibit 16 refers to your first transaction? A. Yes, my Lord.

MR. HENDERSON : The first entry on Exhibit 16? A. The first
entry on this security register sheet.
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Q. Will you tell me, refreshing your recollection from these exhibits,
what the bank had to do with this Ottawa Dairy stock? A. Well, the first
entry, I am sorry, did not involve Ottawa Dairy stock. It was five shares
of Ogilvie Flour Mills.

Q. On whose account? A. On Mrs. MacKenzie’s personal account.

Q. That is security she then owned? A. Her own security for a
loan to herself.

Q. Had you any knowledge of the purpose for which she was borrow-
ing? A. I think I may have at the time, but I have not refreshed my me-
mory about that and do not remember now.

+ Q. Coming on to the first tansaction of Ottawa Dairy? A. That
was on June 6, 1917.

Q. She says she was then borrowing some money for the purpose of
putting it into this business. Did you know that? A. I am sorry I
can’t recall; that loan apparently remained only for a limited period. The
securities were delivered to her again February 18th. So that was a short-
term loan. :

Q. It might be consistent with what she says. A. Yes.

HIS LORDSHIP: Q. Her first account, as I remember it, of borrow-
ing on these shares was in 1913? A. That was for J. A. MacKenzie, your
Lordship.

Q. That might be. I assumed from her story all these borrowings
were really for the purpose of her husband, although that may have been
directed to herself.

MR. HENDERSON: Perhaps I might put it in that general way, if I
may, my Lord; the substance of her position is that she borrowed at differ-
ent times, she is not very clear as to how many times; but always for the
benefit of her husband or her husband’s business.

WITNESS: Although I was not here when this entry went through in
1913, the loan was certainly for his account against those securities.

MR. HENDERSON: Q. The earliest loan you see there, that is the
1913 one, shows that it was for his account against those securities? A.
Yes.

Q. How many borrowings were there altogether on those securities?

HIS LORDSHIP: On the Ottawa Dairy stock?

MR. HENDERSON: Q. On the Ottawa Dairy stock, where they were
taken in, and then returned again, before they got into stay more or less?
A, Well, the first loan made in 1913 apparently carried on until 1917.
They were released at that time, in April, 1917. In June, 1917, they were
taken in again in Mrs. MacKenzie’s own name, and were released in Febru-
ary, 1918. '

HIS LORDSHIP: (. Thatisnot the Ogilvie stock? A. No, your
Lordship, that is the Dairy stock.

Q. In June, 1917, they were re-pledged. Is that right? A. Yes,
your Lordship, re-pledged in Mrs. MacKenzie’s own name.

MR. HENDERSON: Q. If you had known that that was for bus-
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iness purposes, was there any reason why it should not have gone in the firm
account or company’s account? A, Well, I think if it had been it would
have gone into the company account very readily, very naturally.

HIS LORDSHIP: Q. You know these people pretty well? A. Yes,
your Lordship.

Q. How much money was it? A. I am sorry this record does not
show the amount, your Lordship. I think it was just a small amount for
some temporary purpose. That is my recollection.

Q. 1 was trying to get at whether Mrs. MacKenzie had anything she
would need a considerable sum of money for at that time. A. I think it
was not a considerable sum. It was just a small amount.

Q. 1If it was a small amount, I do not think it helps or hurts us. Of
course, it might show the amount of experience she had in dealing.

MR. HENDERSON: Q. Will you tell his Lordship what experience
to your knowledge Mrs. Mackenzie had in hypothecating securities with
your bank through you? A. I think she was quite well experienced in
what was required.

MR. SLAGHT: That is not the way to put it.

HIS LORDSHIP: It is his opinion.

WITNESS: I think she was quite well versed. There was no need of
explaining to her. Some people have to have the procedure explained but
I think Mrs. MacKenzie knew that.

Q. Inher very first transaction with you you assume she knew it well
enough that you did not need to explain it.  Is that right? A. Yes, your
Lordship.

MR. HENDERSON: Q. How did she come to take this certificate away
and bring it back? A. I can’t remember the exact circumstance. I know
she wanted the certificate. It was free at the time, in April, 1917, and she
came and signed for it in the ordinary way and took it away.

. How did you come to get the certificate of independent advice
from Mr. Hill? A. Well, up to then the 1913 one, as I say, I don’t know
anything about.

Q. The first one you do know about? A. The first one was - -

HIS LORDSHIP: Q. The first time you had to deal with her about
pledging stock was the Ogilvie stock. Is there anything you want to tell
me about that? A. The Ogilvie certificate, your Lordship, was for herself,
advances in her own name, and there was no legal independent advice on
that. It was simply a matter of endorsing the certificate and a note form.

Q. The next time was 19177 A.  June, 1917, was in her own name.
There was no independent legal advice then,

Q. When did you first begin legal advice? What is the next one?
Is there any before 19207 A. 1 think there is one, your Lordship. There
is one October 8th, 1915, for MacKenzie Limited.

Q. That is going back again. A. This is for MacKenzie Limited.

. We are trying to get it in order of date. = We started with 1913 and
got to 1917. Now we are back to 1915.
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MR. HENDERSON: Q. Look at this document, Do you know
whose signature that is? A. Mr. H. P. Hill’s signature.

Q. You are familiar with it? A. Yes.

Q. That is dated March 6th, 1916, It is the form we have had here.

MR. SLAGHT; Is our signature on that?

Mr. HENDERSON: No.

MR. SLAGHT : I object to that being put in.

MR. HENDERSON: At the end it is not signed by Mrs. Mackenzie.

Q. Where was that document given to you? A. There isa letter dated
October — I think the same date as this entry here, October 18, 1915. I
think there is a letter signed by Mrs. MacKenzie on the desk there.

HIS LORDSHIP: Q. Do not talk about it if you have not got it. A.
It is there.

Q. Get it and let me see it.  (document produced) This is a certif-
icate dated March 6th, 1916, that Mr. Slaght is objecting to. Let us deal
with that.

MR. HENDERSON: Q. You suy that is connected with Exhibit 18,
[s that it? A. This was an incomplete letter of advice taken with the sec-
urities on October 18, 1915. This letter shold have been signed by Mr.
Hill, although he purports to state his advice had been taken.  His certif-
icate had not been put on at the time, but it was remedied in March, 1916,
when the irregularity was noticed.

Q. And this document was then obtained? A. This document from
Mr. Hill was the independent advice—

MR. SLAGHT: Is this the one he last spoke of ?

MR. HENDERSON: Yes. What he says, Mr. Slaght, is that when this
letter Exhibit 18 was taken, the certificate should have been obtained from
Mr. Hill. This is ex post facto dated March 6th, 1916.

HIS LORDSHIP: Do you want to mark that?

MR. HENDERSON: Yes, my Lord.

HIS LORDSHIP: I am allowing it in. I do not think in the cir-
cumstances it has very much probative power.

MR. HENDERSON: I do not think it makes an awful lot of difference.

HIS LORDSHIP: I am not shutting it out because somebody else might
think differently.

— EXHIBIT 22 - Certificate of independent advice from H. P. Hill,
dated March 6th, 1916.

MR. HENDERSON: Q. To what extent had Mr. Hill to do with Mr.
MacKenzie’s affairs to your knowledge?

MR. SLAGHT: Does he know?

MR. HENDERSON: Q. Iam asking for your knowledge. A. This
was all I knew about his contact in a business way.

HIS LORDSHIP: Do you know how you came to get this certificate

from him at this late date? A. It was about four months after it came to
our attention the certificate was incomplete.
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Q. How did you come to get Hill to sign it? A. He was mentioned
in the letter she had signed.

Q. How did you come to get Hill to sign this piece of paper four months
after, saying he had advised this woman about this transaction? A. I can’t
remember whether we got it through Mrs. MacKenzie or directly from Mr.
Hill, T don’t know.

. I should think likely directly from Mr. Hill.

MR. HENDERSON: Q. You don’t recollect that? A. No.

Q. Later on when Mr. Hill gave the certificate in 1920, how did that
come about? _

MR. SLAGHT: What Exhibit is that?

MR. HENDERSON: : ‘That is Exhibit 19, the one she did not identify
and I got in later.

Q. This is the certificate of independent advice with the hypothecation
of the 31st of December, 1920. I want to know so far as your knowledge

tells you what Mr. Hill did in that connection? A. Mr. Hill telephoned me-

that he had been asked to advise again with reference to lodging these sec-
urities with the bank for advances, and subsequently, within a day or two
after telephoning, he came down to discuss the matter, and he went over the
situation —

MR. SLAGHT: I do not know whether in Mrs. MacKenzie’s absence—

HIS LORDSHIP: Where is Hillnow?

MR. HENDERSON: He is in Ottawa.

HIS LORDSHIP: He is here. He is available.

MR. HENDERSON: He is available to either party, if my {friends
want him. I have not thought it proper to bring any of these gentlemen
here, my Lord. .

HIS LORDSHIP: That is your matter, but what I have in mind is, this
witness is now swearing Mr. Hill telephoned him about this, and he came
down and went over the matter. Mr. Hill is available to either party to test
the truth of that.

MR. HENDERSON: We all know that.

HIS LORDSHIP: He went over the matter, whatever that means.

WITNESS: I mean he asked for information respecting the condition
of the account, which I explained to him, and anything he wanted to know,
I told him. He knew what the loans amounted to and what our securities
consisted of.

MR. HENDERSON: Q. Was that before or after he gave this certif-
icate? A. That was before. ‘ Co-

Q. You got the security then. You know that? A. Yes.

Q. I do not want to stretch the story out too long. We have heard
the story that the company continued in business for some time after that.
Then we come to the period of the insolvency. Mrs. MacKenzie says that
some time after the 9th of May in the year of the insolvency she and her
husband came back from a trip to the West, Do you recollect that trip to
the West? A. Yes, very well,
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Q. She says you then.told her, or she said something to you about hav-
ing heard some rumours of the company being put into insolvency — I am
not giving the exact words — and you told her there was nothing in it, that
you drove her over to her husband’s office on Queen Street. What do you
say as to that? A. I have no recollection of that at all, no recollection of
the conversation or of driving her over to the office.

Q. What was the fact on that date as to whether or not the compan
was in difficulties? A. Just about that date, or very close to that date,
the company got into difficulties very shortly after that, I addressed a com-
munication to our supervisor in Toronto, from where we were supervised at
that time, acquainting him with the conditions which had been revealed to
me by Mr. MacKenzie.

Q. What had been Mrs. MacKenzie's practice about speaking to you
about the affairs of the business? Had she previously spoken to you about
the affairs? A. Yes, quite frequently we discussed the progress of the
company and the conditions generally of the business.

Q. You have heard what she said about her husband’s weakness? A,
Yes.

HIS LORDSHIP: I would like if you would develop that a little more,
Mr. Henderson.  Mrs. Mackenzie discussed the progress of the business.

MR. HENDERSON: Q. Starting when? I want to develop that and
come back to that conversation again?

HIS LLORDSHIP: Frequently he said.

Mr. HENDERSON: Q. Whatdoes that mean? A. I had been in
contact very shortly after coming here—saw them very shortly after coming
here in 1913.

HIS LORDSHIP: Q. Thisisa serious thing you are saying now.

You are saying this woman was discussing the progress of her husband’s
business quite frequently.

MR. HENDERSON: Q. What kind of discussion did you have? I

am speaking of shortly after you came there. A. They were friendly dis-
cussions,

Q. What was the nature of the discussions?
MR. SI.LAGHT: If he can tell us one, he had better swear to it.
HIS LORDSHIP: That was what I had in mind.  “I remember one

-discussion,” and give us as near the date as possible.

WITNESS: The nature of the discussion was—

HIS LORDSHIP: Q. When was it, where was it and who was present?
Start with that. The one you remember best, A. I don’t remember any
one as being vital with reference to proceedings, but there were discussions or
talks from time to time as to how the business was coming on, what volume
of business was being obtained, also conversations with reference to Mr. Mac-
Kenzie personally.

MR. HENDERSON: Q. How would those conversations arise? I
want to get a starting point. A. Arise by casual meetings either in the
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Mackenzie house where I went from time to time, or Mrs. Mackenzie came
into the office from time to time.

HIS LORDSHIP: Q. Do you remember any occasion when Mrs.
Mackenzie came to your office and discussed the progress, and amount of
loans, or anything of that kind. about this business? A. On the occasion
of each renewal of the guarantee there was contact.

. There was contact. Of course, there was contact.

MR. HENDERSON: Q. Explain what happened. Indicate what the
conversation would be.

MR. SLAGHT: If he is swearing to an occasion and conversation, that
is all right. If he is not, I do not want him to construct a story that is
not based on the fact.

MR. HENDERSON: Q. His Lordship wants you to tell about some
specific occasions that come to your mind if you can, some occasion you can
recollect talking to Mrs. MacKenzie. A. I can recollect having talked to
Mrs. MacKenzie in 1920, shortly before the security was taken, with
reference to the taking of the additional security, that is, her stock,
at that time. She asked at that time about the progress of the bus-
iness, what I thought of it. I told her at that time that I thought the bus-
iness was not improving, but a very excellent prospect and my recollec-
tion of that occasion was that she had no misgivings about giving the secur-
ity, not to me at least.

Q. What was the difficulty in 1920 after the war? A. Our loans had
gone on increasing, and additional money was needed to carry on the business,
and it was for that purpose the additional security was required..

Q. What was the difficulty with the assets? A. The difficulty with
the assets and the business was that the war-time business had stopped, and
the company was looking about for new lines of business, new customers, and
they yere getting that well in hand to some extent by getting business up in
the north country, where they had done business before.

Q. What effect had the post-war conditions on the value of the
assets? A. Of course, a teremendous shrinkage in the inventory which
was not fully realized or appreciated until 1921.

. Was that generally the case with business men about that time?
A. With that particular branch of business.

Q. To what extent was that discussed with Mrs. Mackenzie? I in-
terrupted you for a moment. The big customer had been the Government,
and the Government had ceased to be the big customer? A. Yes. The new
business was developing, coming along very promisingly.

Q. Do you recollect about that time any efforts being made to get more
capital into the business? A. Not so much at that time as in 1923.

Q. Can you recollect any other discussions with Mrs. Mackenzie? 1
want to know to what extent she took an interest in the business, and knew
about the affairs of the business? A. All through 1921 there were many
conversations, particularly about the reorganization of the business. Both
Mr. and Mrs. Mackenzie were very anxious to have the business continue,
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to continue the assets which the bank held as security after the assignment
in 1921, and which it was considered had a substantial value over and above
the indebtedness. =~ And Mrs. Mackenzie was very interested — they were
both very interested all through 1921 until the agreement was finally com-
pleted to get the new business reorganized.

Q. In connection with the reorganization, when did the failure occur,
the first failure? A. 1 think it was the 14th of June, 1921.

Q. Then it was on in November befcre you got the reorganization
completed. What conversation had you with Mrs. Mackenzie during that
period, and what was going on that she knew of? A. I can’t remember
specific conversations, but there were many interviews, particularly with
Mr. Mackenzie. I can’t remember the particular occasions on which Mrs.
Mackenzie was present.

Q. Did you know whether or not she was legally represented after
the insolvency and during the reorganization period? A. During the in-
solvency, the meetings of creditors, I noticed Mr. Fripp present, and learned
from him and from Mr. Mackenzie — I can’t remember whether I learned
from Mrs. Mackenzie that he was there representing her.

HIS LORDSHIP: I do not know that I can receive that.

MR. HENDERSON: Q. What you learned from Mr. Mackenzie I do
not think is evidence. What you learned from Mr. Fripp himself would
be I think. '

HIS LORSHIP: Suppose a man comes and says he is the agent of so
mebody else, would it shift the onus?

MR. HENDERSON: She says Mr. Fripp was representing her for the
purpose of attending the meetings of creditors.

Q.. What about Mr. Burritt? What did you know about him? A.
Mr. Burritt as a partner of Mr. Fripp I had been in touch with.

Q. What did you know of him at that time? A. I had been in touch
with him some little time before the letter of independent legal advice was
given in November 1921.  He wished to know very definitely what was
happening, and he had access 'to everything that had happened; what the
agreement was, what the understanding was; that is in the event of the
liquidator abandoning the bank's security.

HIS LORDSHIP: Q. Do you mean to say you showed him that
agreement? A. No, your Lordship, I didn’t show it to him.

Q. Nobody else showed it to him? A. I told him where he could
get it and he was quite interested.

Q. What you feel and what you are quite satisfied with does not help
me very much. If you can tell me definite things you know about what
Mr. Burritt did, and what steps he took to inform himself, and particularly
the dates he did it.

MR. HENDERSON: Q. Tell me what he knew, and as closely as you
can, the dates. A. I had been in touch with him for a period of about three
weeks on a number of occasions prior to the signing of the letter of in-
dependent advice.
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HIS LORDSHIP: Q. And that was November 9th? A. That was
November 14th.

Q. For three weeks before that you were in touch with him? A.
I had been in touch with him two or three times during that three weeks.

MR. HENDERSON: Q. You had talks with him, and to whom did
you refer him to see the documents? A. Ireferred him to Mr. Beament and
to yourself.

. To see the doceumnts.

HIS LORDSHIP: Q. Did they have the documents? A. Yes, your
Lordship.

Q. They were in the offices of these lawyers instead of in the bank?
A. They had not then been signed. They were in process of preparation.

MR. HENDERSON: Q. You referred Mr. Burritt there, and subse-
quently in conversation with Mr. Burritt was any reference made to
these documents by him to you? A. Not to specific documents as far as
I can remember. He knew of the general situation..

HIS LORDSHIP: Q. This talk about, he knew of the general situa-
tion; you may just as well cease repeating that to me, because it does not
mean anything to me at all.

MR. HENDERSON: Q. You informed Mr. Burritt of these docu-
ments, and told him where he could see them? A. Yes.

. ‘Did he tell you afterwards whether or not he had seen them?

HIS LORDSHIP: He said he had not.

WITNESS: No, I don’t think he told me he had seen them.

MR. HENDERSON: Q. At all events, you told him where to get the

‘information? A. Yes.

Q. And you subsequently got the letter of independent advice from
him? A. Yes.

Q. And the transaction was completed. I do not need to go into that
again. These documents speak for themselves as to the way in which the

transaction was completed?  A. Yes.
Q. In connection with the letter of independent advice, you took a

re-hypothecation of the securities, a new guarantee? A. New guarantee

and new letter.
How did Mr Gilhooly come into the matter? A. I had no con-

tact with Mr. Gilhooly. He did not come to me, but it has been our prac-
tice—

HIS LORDSHIP: Q. I do not want to hear that. If you know any-
thing about Mr. Gilhooly, tell me.

MR. HENDERSON: He is going to say, “It is our practice, and we
carried on in accordance with that practice.”

WITNESS: The renewal guarantee was given out, not to Mr Gilhooly
but to Mrs. MacKenzie, and it came back completed.

HIS LORDSHIP: That agrees exactly with what the woman says.
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MR. HENDERSON: Quite. ~That was a mere incident. There is
nothing in that. '} SUEEE ,

Q. Then we come on to the time of the transaction with Mr. Code.
You got this letter from M. Code that you know of, with a letter of in-
dependent advice, saying that the gurantee would not be renewed later.
You have heard what Mrs. MacKenzie said about your approaching
her in the bank, and telling her you had held that letter of Mr. Code’s
for two weeks, not sending it through to head office, and intimating
it would be unfortunate if .it went through to head office. What do you
say happened at that time? A. Mr. Code asked me about the condi-
tion of the business. I explained it to him as fully as I could.

HIS LORDSHIP: Q. When? A. Late November or early part of
December.

MR. HENDERSON: Q. You got the letter. Mrs. Mackenzie tells us
I think rightly— A. No, he asked about the business prior to the receipt
of the letter.

Q. So that prior to the receipt of the letter, having that as a date, Mr.
Code had had some discussion of the business with you? A. Yes.

Q. Then you got the letter, and after the letter when did you next
see either Mrs. MacKenzie or Mr. Code? A. Mr. Code brought the letter in,
the completed letter, with the notice of termination in about a year’s time.

Q. He delivered the letter personally? A. He delivered the letter per-
sonally,

Q. And did you read it in his presence? A. I read it in his presence.

Q. What happened? A. I explained to him that the bank would not care
to carry on with a limited letter of guarantee. I asked him to ascertain if
Mrs. Mackenzie really meant to terminate after that period as she intimated.
I said T would like him — that I would not send the letter on till I learned
definitely from them what was in her mind, and he wished, suggested or
wished, that [ should hold it until I found out from her.

Q. Did you have any further discussion with him as to the business
situation then? A. No, not after he had come in and asked about the
condition of the business.

Q. What followed after that then? A. Mrs. MacKenzie came in on
one occasion, and there was some conversation about it, and I said the same
thing at that time.

She says that you asked her to come in and talk about it? A.
I didn’t write her to come in.

"HIS LORDSHIP: Q. Did you not hear what she said? It was per-
fectly plain. She said she was in the bank getting a cheque cashed or
something. You came out and said, “I want to see you in the office.”
She came in, and you told her this story, that it was not a safe thing
to do to insist upon that letter, and she had better have it handed back
and you gave her the letter and she carried it back to this man. Is that
correct? A. No, your Lordship, it is not correct. As I remember it, Mrs.
MacKenzie came in the office. I didn’t know whether she came in to
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RECORD  cash a cheque or otherwise. I inferred that Mr. Code had suggested that she
In the Supreme come in, and we discussed it for my part with that understanding. I said ex-
Court of Ontario zctly the same thing to her as I said to Mr. Code.
Defendant’s Q. The only thing I see in this that you differ in at all is, she said she
Evidence had a bank account in your branch and she went in there with some matter
No. 6 of ordinary business, and that the Manager, being yourself, and being in
Charles A G your office, saw her there, and came out, and asked her to come in to discuss
Eramiration ¥ this matter, and that you then took her into your private office, and told her
that if she insisted on that Code letter being carried out, that the bank would
not carry her husband any longer. A. That, your Lordship, is not quite the
way I understand it.  She came in the office. "
Do you mean she came into your private office in the bank? A.
That is my recollection.

Q. Without your going out to the rotunda of the office and asking
her to come in? A. I have not the slightest recollection of meeting her
outside.

Q. That is where you and she differ. A. Yes, your Lordship.What
I remember about that, she came into my office and the conversation then - -

Mr. HENDERSON: You had spoken to Code.

HIS LORDSHIP: That is the part that she apparently did not know.

WITNESS: I understood Mr. Code had asked her to come in.

HIS LORDSHIP: Q. I do not know any reason why you would un-
derstand that, unless she told you. Do you swear she told you that? A.
No, your Lordship.

You are a mind-reader. A. I had been waiting to hear from Mr.
Code as to what was going to be done with this letter, whether I should
send it on or not. I understand this was the culmination or an incident in
the proceedings. So when she came in I made the same remark I made to
Mr. Code. I wished to know whether she really meant it. If she did, we
would send it on and await the head office’s action.

Mr. HENDERSON: Q. She said, as I recollect her evidence, that you
gave her back the letter, and she took it away with her. Is that what hap-
pened? A. No, Mr. Code, as | remember, had the letter all along. '

HIS LORDSHIP: No, he did not.

Mr. HENDERSON: Mr. Code wrote you for the letter on the 17th.

HIS LORDSHIP: He wrote you afterwards.

Mr. HENDERSON: Q. He had brought the letter in to you some
days before. I forget the exact date, Mr. Gray. It had been left with you
for about ten days.

Mr. SLAGHT: The 3rd of December was one, and the 17th the next.

Mr. HENDERSON: Q. About a fortnight. And Mr. Code wrote you
on the 16th or 17th asking you to hand it back to him? A. Yes.

. He actually got it back

HIS LORDSHIP: Q. Hadn’t you better be frank about it! I do not
mean to say you are not being frank. You do not know. A. 1 can’t remem-
ber when it went back. He asked me to return it I think on the 16th or 17th.
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Mr. HENDERSON: On the 17th of December he said,

“I would be obliged if you would return to me the letter which I

“wrote you covering Mrs. J. Angus MacKenzie’s guarantee”,

Then you appear to have sent him over a letter immediately in answer to
that which we have not found; and then he says (Ex. 20):

“In reply to your letter of the 17th inst. 1 may say that your un-

“derstanding is correct and that my letter of the 3rd instant has

“been withdrawn and cancelled without reservation”.

Q. Does that refresh your recollection? A. No, it really does not. I
can’t recall just how the letter went back.

HIS LORDSHIP: Q. Mrs. MacKenzie says she can, and that you
gave her the letter and she carried it back to Code. Have you any reason
to think she is not recollecting correctly? A. No, your Lordship. I must
say I can’'t remember.

Mr. HENDERSON: It may very well be that she delivered Mr. Code’s
letter, and that may explain her evidence that instead of getting it the one
time, she got it another time.

HIS LORDSHIP: The thing looks to be perfectly regular in this
sense. Code wrote the letter and Code delivered the letter, as Mrs. Mac-
Kenzie says, and then Mr. Gray pointed out to him it was a very difficult
and very dangerous thing to do. Then some ten days or so after that—Code
had perhaps seen Mrs. MacKenzie, or pehaps not—it does not matter anyway
—he saw Mrs. MacKenzie in the bank, and he called her attention to the seri.
ousness of the matter, and whether she carried the letter back to Code, or
whether he mailed it, what difference does it make ?

Mr. HENDERSON: She says, having met Mr. Gray in the bank, this
having been said to her, she went to Mr. Code.

HIS LORDSHIP: With the letter.

Mr. HENDERSON: I think she went from Mr. Gray to Mr. Code, and
got from Mr. Code this letter which she trought back to Mr. Gray, and got
there the letter. Then that would reconcile the whole story.

HIS LORDSHIP: I think Mrs. MacKenzie remembered, and I think
she was pretty well alarmed when this witness told her, “If you insist on this
there will be wigs on the green,” and she went straight to Mr. Code and said,
“We had better withdraw it”.

Mr. HENDERSON: Q. After that did Mr. Code make any further
investigation into the affairs of the business? A. After December 17th?

Q. After this transaction on the 17th and 18th of December, 1924. 1
perhaps have a better recollection than you have. A. Any further invest-
igation of the business?

. Do you recollect Mr. Code going into the matter pretty fully?

Mr. SLAGHT: That is a very friendly suggestion, isn’t it?

HIS LORDSHIP: He says he does not remember.

Mr. HENDERSON: Q. You do not recollect that? A. No, I don’t

remember any further investigation. That terminated the letter of independ-
ent legal advice.
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Q. In her examination Mrs. MacKenzie has told us that Judge Stires
was at one time at Farm Point, and taking an interest in her affairs. Did

Court of Ontario you know him? A. Yes, I met him.
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Q. Did he call on you at the bank? A. Yes.

Q. Did he make enquiries into the matter? A. Yes, I met him in
company with Mr. MacKenzie during the liquidation.

Q. Did he make any enquiries at the bank, and did you furnish him
with information?

Mr. SLAGHT: He had no authority from Mrs. MacKenzie to do any-
thing for her.

Mr. HENDERSON: Q. I simply asked the fact, did you furnish Judge
Stires with information?

Mr. SLAGHT: 1 object to that question.

Mr. HENDERSON: Q. As to the affairs of the company? A. Yes.

Q. And Mrs. Tibbetts and Mrs. MacKenzie have both said he was here
quite a little time? A. Yes.

Q. Do you recollect what particular period of time that was, whether
it was the organization period or not? A. He was here attending one of
the meetings. I think he attended both meetings of creditors representing
some of the American creditors. He was also spending a holiday here as I
remember.

Q. They say he stayed here for some little time. Having reference to
the guarantee of November 21st, 1921, Mrs. Mackenzie says, “I told Mr.
Gray that I did not want to sign that. He told me that my securities were
never free, were always the property of the bank.” I may not be quoting
her exact words. You see what I mean. Everybody knew that technically
the bank had been paid off - -

Mr. SLAGHT: Do not make such a statement please, Mr. Henderson.

Mr. HENDERSON: I am trying to refresh his recollection as to one
incident. I do not want to take all afternoon.

Q. She says that when handing in or signing the document of guaran-
tee of November 21st, 1921, she told you that she did not want to sign, and
that you told her that her securities were never free, that they were always
the bank’s property. A. That was really the understanding of the bank,
and this agreement that was taken was for that purpose, that they were per-
haps technically free - - :

HIS LORDSHIP: Q. Your mind on the matter apparently as I gather
it, was that they never were free, that you always had those securities there
to protect the bank, and you had never given them up, and were not bound
to give them up. A. The securities were taken for that purpose and for
that contingency.

Your view of it is that they continued that way, not only that they
were taken for that purpose, and what the woman says that you told her
would be saying just what was in your mind.

MR. HENDERSON: Except that there is this little addition, that they
were technically free—
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HIS LORDSHIP: He did not tell her anything about “technically
free.”

WITNESS: No, your Lordship.

MR. HENDERSON: I think he was starting to say so.

MR. SLAGHT: He says not.

HIS LORDSHIP: He says what the woman said about it was pretty
much what happened. Isn’t that so, Mr. Gray?

MR. HENDERSON: Q. She says at the time Mr. Burritt gave this
certificate that Mr. Gray told her it was merely a matter of form. A. No, I
never referred to the proceedure in that manner at all.

HIS LORDSHIP: Q. That did not agree with your mind on the mat-
ter? A. No, your Lordship. I never considered it as being a matter of
form.

If you did, you would not say so, being a banker. I suppose you
did tell her very likely that it had to be done if these documents were to be
effective? A. To carry on the new company, your Lordship.

Q. Tt had to be done, and I think that is what she said practically,
although she puts it in other words.

CROSS-EXAMINED BY MR. SLAGHT:

Q. Mr Gray, let me see if there are some phases of the matter that
you and I can be quite agreed about. Would it be correct to say that Mrs
MacKenzie, her husband and yourself were on a friendly social basis
throughout these years? A. Yes sir. v

Q. Pretty much as she put it? A. Yes.

Q. And that so far as you could gather from your relations with her,
the lady was having from time to time a bit of trouble with her husband
because of an unfortunate habit; would that be correct? A. That would
be correct.

Q. And as far as you could gather also, she trusted you?r A, 1
think so.

Q. And you would expect her to rely to some extent, at all events, on
anything you might tell her that you thought would be best for her to do?
A. Yes, I think she did.

Q. I expected you to agree with me in all of those observations. And
I want to go along at once with you to the situation in 1921, or perhaps I
will, instead of stepping back very far, have you go with me to the 31st of
December, 1920.  That you will recall was when the securities of hers got
into the bank’s hands at a time when they stayed there ever since? A.
YES. °

Q. Do you say that at that time, in December 1920, you did speak
with Mrs. MacKenzie about the progress of the business? You used that
expression? A. Yes.

Q. Further in the month of December I took it that you did not re-
member anything vital that you told her, but you gave her to understand
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that the business was flourishing and improving? A. I did not say flour-
ishing.

Q. You are right. That is my word, but that the business was
getting along nicely.

HIS LORDSHIP: It was promissing much.

MR. SLAGHT: Q. It was promissing much? A. Yes.

Q. Mr. Cluffe reminds me that he recalls that you used, “an excellent
prospect for success.” Is that right? A. I think so.

Q. That was what you gave to her mind when she came to you about
it? A. 1 think so.

. Let me ask you if in December, 1920, the former war-time bus-
iness had all ceased entirely? A. I think it had, but I am not in a position
to give you a complete picture of that because I was not running the bus-
inesss. '

Q. I took you down as saying the war-time business had stopped. A.
I think it had. You asked me if it had ceased entirely.
Q. I took it that was what you meant. A. Well, practically.

10

May I put it to you that for the last five years the war-time business

had been the chief backbone of the business. A. Prior to that?

Q. Yes. A. Yes sir.

Q. So that the business which was the chief backbone of the company’s
business had stopped. That is just another way of throwing those sen-
tences together. Now you used the expression, not that you told her this,
that the company were looking for new lines at that time? A. Yes.

And they were looking for new lines but had not yet secured new
lines, had they? A. They had secured some new lines, yes.

. In December, 1920, will you tell me any new line of a thousand
dollars that this company had secured? A. You mean new line of credit
or customers?

Q. You did not mean line of credit. A. No, I was not sure whether
you meant new line of goods to handle, or new lines of customers to supply.

Q. Either one or the other, will you swear to a thousand dollars of
new line of customers? A. I couldn’t do that without seeing our list of
trade paper and so on.

Q. You are here to tell us about the conditions at that time which
enabled you, or which you knew, at all events.  You have already told me
what you told the woman. You cannot swear to any new lines of business.
Will you swear to a thousand dollars of new lines of goods that they handled
at that time? A. No, I cannot give that detail of the business.

HIS LORDSHIP: You mean will he tell you any new customers that
they sold a thousand dollars worth?

MR. SLAGHT: Yes, my Lord.

Q. Any customer that they had developed as a new line at that time?
A. No, I can’t give you the details of that.

HIS LORDSHIP: Q. Let me put it a little broader for my benefit.
If you cannot tell one customer that amounted to a thousand dollars, can
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you tell me as a fact that they had a number of new customers that would
amount to a thousand dollars? A. Yes.

Q. You can say that? A. Yes. If it had not been so we would
not have been willing - - -

Q. That won’t do. I thought you could recollect it. If you can not
we had better leave it.

MR. SLAGHT: Q. The company were looking for new lines. That
is what you mean by that?
MR. HENDERSON': He says they had obtained new lines.

MR. SLAGHT: Q. I want to exhaust what was this flourishing state
of affairs, or rather, what was the state of affairs as you knew it, and on
which you gave her your summary of it? You said to my friend that the
company had new prospects at that time. Do you remember saying that?
A. I think I meant they were developing new prospects, or endeavoring to
develop new prospects.

Q. Can you tell me any new prospects they had? A. No.

Q. Can you swear that you knew of any new prospects they had? A.
I swear I was satisfied that they were improving the business over what it
had been.

Q. I suggest to you that in December, 1920, there had been, and was
in that month, a tremendous shrinkage in the inventory. ~What do you

say? A. Well, I don’t know in that particular month. There certainly
had been through 1920.

Q. Through 1920 the inventory had been undergoing a tremendous
shrinkage? A. Yes. '

Q. You did not tell Mrs. Mackenzie that? A. I can’t say whether
I developed that particularly or not.

Q. If it had been undergoing through the year 1920 a tremendous
shrinkage in the inventory, may I take it that by the month of December
this tremendous shrinkage had reached the top, or the bottom, in shrinkage
for the year? A. Yes, for the year.

Q. You knew that? A. No, I didn’t know that in December, 1920,
exactly.

Q. That was a bad thing, wasn’t it? A. The shrinkage?

Q. Yes. A. Yes, certainly.

HIS LORDSHIP: Q. You are a banker apparently with a pretty
large experience, if I may put it that way. You had a good many cust-
omers who were manufacturing people. Did you need anybody to tell you
that shrinkage in inventories was going on in 1920 at a rate that was making
everybody’s head swim? A. No, your Lordship. @We knew there was
shrinkage. = We didn’t know how much it was. I don’t know whether Mr.
Mackenzie knew or not.

Q. It would not be much use for you to tell him you did not know?
A. We knew there was, but we didn’t know to what extent it had developed
in the business.

MR. SLAGHT: Q. That is the state of affairs which culminated in
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RECORD  the last month of the year 1920, of which you were aware when you en-
In the Supreme Couraged this woman to put up all the security, I suggest to you, that she
Court of Ontario had in the world to back her husband’s business? A. Yes.

Defendant’s Q. May I suggest to you that the down-hill grade of this business,

Evidence which it had been travelling at for six or eight months, the last half of
No. 6 1920, continued right on down-hill for three months of 1921 and went into

Charles A Gra bankruptcy? A. Yes.

Cross- .~ oray HIS LORDSHIP: Q. Would I be right in assuming that when these

Examination men who were said to be advising Mrs. MacKenzie legally came to you for

information about the state of affairs, that you told them practically the
same kind of thing that you have just now said you told Mrs. MacKenzie?
You told them about the business about the same way you indicated you
thought it was? A. Yes, your Lordship.

Q. And they advised her to go on? A. Yes.

Q. Give up these securities, or put them up, whatever you like to call
it. The men who came to ask you about the prospects of the business, for
the purpose of advising her, you gave practically the same kind of lead? A.
Yes.

MR. SLAGHT: Q. That would be encouragement? A. Yes.

. Do you agree with me that in January, February, March, and April
of 1921 the business continued going right on down-hill, because I have got
some bank figures here. A. Yes.

Q. And in June it went into bankruptcy? A. Yes.

Q. How much in dollars had you increased the bank’s position byv
then? And on the 31st day of December did you know she was in bed the
day she signed that document? A. No, I didn’t know that. ‘

Q. You have no reason to doubt it now? A. No.

. How much in dollars did you increase the bank’s position from the
31st day of December during those months of the following year that it
went down the hill to bankruptcy? How much did you better the bank’s
position at the expense of Mrs. MacKenzie? A. The security’ which she
gave us consisting of the Ottawa Dairy shares were worth about $10,000
at that time.

Q. And the house? A. The house we did not get until later. Iam
sorry I just can’t recall.

Q. You got the house very shortly after.

HIS LORDSHIP: You got it before the bankruptcy some time, and it
was only five months to the bankruptcy.

MR. SLAGHT: Q. How long after you got the stock did you get the
house or do you remember? A. I can’t remember exactly. I think in the
spring.

Q. The down-grade of the business was still carrying on down towards
bankruptcy. You got the house? A. Yes.

Q. You did not warn her of bankruptcy when you got the house? A.
Didn’t foresee it at all.
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Q. What was the house worth? 1 suppose there was an equity in it.
A. Tt was considered to be worth about $25,000 to $30,000.

MR. HENDERSON:: It turned out to be six thousand.

WITNESS: The mortgage I think was about six or eight - six or seven,
I am not just sure exactly.

MR. SLAGHT: Q. That would leave an equity of twenty or twenty-
two thousand? A. Yes.

Q. Which you regarded at the time as the security which you were
getting from her by way of the house? A. Yes.

HIS ILORDSHIP: Q. By getting the two sets of security you im-
proved the bank’s position about thirty thousand dollars? A. Yes.

MR. HENDERSON: Gave more credit.

HIS LORDSHIP: That may be so.

MR. SLAGHT: Q. When the actual bankruptcy came did I under-
stand you to say that you indicated to Mrs. MacKenzie you believed there
would be a surplus over the indebtedness? A. A surplus of the bank’s
security over the indebtedness of the company ?

Q. Yes. A. Yes, I did.

Q. A substantial surplus? A. Yes.

Q. You told her that at the time, or just after the bankruptcy? A.
I don’t know that I used the word “substantial.” I said there would be a
surplus.

Q. That would encourage her to feel that if she left things alone, she

would get some of her securities back in a substantial way, would it not?
A.  Yes.

Q. That was your purpose in telling her that. At all events, you did
tell her? A. Yes, I was convinced of it. ,

HIS LORDSHIP: Do you think this witness means by that that he
thought there was enough that belonged to the company and to Mr. Mac-
kenzie that Mrs. Mackenzie’s securities would be returned to her intact?

MR. SLAGHT: Either intact or practically so.

MR. HENDERSON: They all thought so at that time..

HIS LORDSHIP: Q. That is what you nmean, is it, there would be
enough in the business that her securities would get back to her, practically
the whole of them? A. T fully expected that.

Q. That is how you felt about it, and that is what you meant to say?
A. 1 had every hope of that.

MR. SLAGHT: Q. 1 started on this taking down that you told her
there would in your opinion be a substantial surplus over the indebtedness.
You did tell that to Mrs. MacKenzie at the time, after the bankruptcy? A.
Yes.

Q. And to such of her lawyers, if any, as asked you about it? A.
Yes.

Q. Is that correct? A. Yes.

Q. Let us see what you people did between June and the 14th of Nov-
ember. I take it that your position is, Mr, Gray, that by the deal that was
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RECORD  then made — I suppose you had lawyers advising you, had legal advice —
In the Supreme that it was so manoeuvred that Mrs. MacKenzie's securities lodged to help
Court of Ontario the company never got free at any moment of time? A. It never was

Defendant’s really intended they should. The securities were there, put up to the bank
Evidence for the purpose of protecting the bank against loss.
No. 6 Q. I do not use the word “manoeuvred” offensively at all. Do not

Charles A Gra misunderstand me in this, that I am intending to offend at all, but was it

Crassss A 5% ot worked out, as you understood it, or attempted to be worked out under

Examination the advice of your solicitors, that you at the wheel for the bank saw that
her securities, which were about $30,000, never would get free at all, and
they were safely tucked away on a new company form. A. Yes, kurely,
but it depended on this arrangement going through, and the trustee in bank-
ruptcy releasing those securities.

Q. 1 know, but that was one of the objects the bank had in view, not
to let her securities get away. A. That was our procedure.

HIS LORDSHIP: Q. The plan of operation was to hang on to her
securities until you got the new incorporation launched? A. Yes.

MR. SLAGHT: Q. You told me, and you still think today, that if the
company had been liquidated in June of 1921, allowed to be wound up, that
there would have been a surplus of securities for Mrs. MacKenzie.  That
was your opinion then and your opinion now. A. Of course, it had to be
worked out. That was why we were keeping her securities.

Q. You indicated to her at that time that in the bankruptcy proceedings
there would be a surplus of assets there and securities ? A. Company
assets, yes.

Q. And you still think there would have been? A. Yes.

Q. So if it should turn out that Mrs. MacKenzie’s view at that time
was that her husband— I mean if it should be true, and I am not asking you
to assent to it as true, but she has said so — if it should be thought by the
court to be true that Mrs. MacKenzie’s view then was, and that she advised
her husband and desired him to forget the new company and not to form it,
but to go back into the commission business where he worked before, and
let the business be sold, it would have turned out that she was right, and
that would have been the best thing for her.A. I don't say it would have.
It might have.

HIS LORDSHIP: Q. On the chance of cleaning this business up by
selling it to strangers, do you think there was a real chance that you would
realize enough money to have left Mrs. MacKenzie's securities free? A,
Your Lordship, it would have realized less under forced sale by the bank
undoubtedly than in the way it did, but we were still satisfied with our pos-
ition, that there was enough security there.

MR. HENDERSON: : It is not yet worked out you know.

MR. SLAGHT: Q. I want to see what you did by way of getting Mrs.
MacKenzie to agree that her securities were not free.  Give me the letter
of the 13th of September please.  You heard Mrs. MacKenzie say that the
letter of the 13th of September, 1921, signed by herself and her husband,
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which I will refresh your memory with, and on the paper of Beament &
Beament was prepared in the office of her husband’s lawyer, Mr. T. A. Bea-
ment. A. Yes.

Q. And then lodged with the bank? A. Yes.

Q. And I suggest to you that you took no steps whatever to see that
Mrs. MacKenzie had any independent advice in connection with the letter
of the 13th of September, Exhibit 2. What do you say? A. I say we did
not insist on Mrs. MacKenzie giving a separate letter of independent legal
advice with each step that was taken. We were leading up to the step
which finally transpired when Mr. Burritt advised her on the 14th of Nov-
ember, 1921.

Q. I know you are leading up to the consummation, I want to see if
you agree with me there on the fact, not that I am saying you ought to have,
but is it a fact that you took no steps in connection with this document which
she signed and lodged with you, drawn by Beament, her husband’s solicitor
you took no steps to see that she had a lawyer of her own? A. No, she
did not insist on getting independent legal advice.

Q. Let us discuss your two affidavits of value here and see what they
mean.  The affidavit of the 13th of September (Exhibit 5) made by you —
I do not need to read that all to you. There was an affidavit sworn before
Mr. Fleming on the 22nd day of June (Exhibit 4). That was at the time
of bankruptcy. In that you swore a valuation on the stock you had under
Section 88 of the Bank Act at $117,500.00. Is that right? A. Yes.

Q. Where did you get that figure you swore to? A. Those figures
were from the MacKenzie Limited books. :

Q. Your hypothecation of book accounts, collateral collections, bills
and notes was $103,000.00. Where did you get that figure? A. Those
were also from MacKenzie Limited books.

Q. Your real estate, 140 Queen Street, Ottawa, $45,000.00. Where
did you get that figure? A. That was perhaps not exactly from Mackenzie
Limited books. I think it was on the books at a larger figure than that,
but that seemed a reasonable figure over and above the mortgage.

Q. Did you consider $45,000,00 was a reasonable figure for the Queen
Street property over and above the mortgage? A. That was the consider-
ation at that time, yes.

Q. And you still say that was correct? A. Yes.

Q. There would not be any real change in the value of that property
in three or four months? A. No.

Q. You agree with me? A. Yes.

Q. Then I call your attention to the fact that in your next affidavit
of the 13th of September, in less than three months—

MR. HENDERSON: You overlooked the fact that the $45,000.00 in-

cludes the Duke Street mortgage also, property which afterwards disappear-
ed.

MR. SLAGHT: Is there a difference in the two?
MR.. HENDERSON: Yes, one is at the other end of the city.
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HIS LORDSHIP: Taking both into account, that does not seem to make
that difference, does it, Mr. Henderson? I do not quite see the point.

MR. HENDERSON: $45,000.00covers two separate pieces of property.

HIS LORDSHIP: What I understood this witness to mean was that
putting the two properties together there was an equity which he consid-
ered fairly well valued at $45,000.00.

MR. HENDERSON: Yes. My friend has brought in the contention
that on the next affidavit the figure is put at thirty. That is as to one
property only.

MR. SLAGHT T will clear that up. 10

Q. Referring to the difference between the item of $30, OOO 00 and $45,-
000.00, had any property been sold in the meantime? A. By the bank, no.
No property had been sold.

Q. Nor released by the bank? A. No.

Q. Will you tell me why you valued at $30,00000 the real estate in
your declaration of the 13th of September, 1921 which you had valued at
$45,000.00 less than three months before? A. The Duke Street property
was not included.

HIS LORDSHIP: Q. Why was it not included? A. I think that 20
mortgage was being foreclosed.

MR. SLAGHT: Q. Butit had not been foreclosed. The bank still had
it. A. We had not sold it.

HIS LORDSHIP: There was just as much property, as I understand
you, at the one time as there was at the other.

MR. SLAGHT: Q. Thatis clear, isn’t it? A. Yes.

Q. Why was there a difference of $30,000.00?

MR. HENDERSON: The difference is fifteen thousand. my Lord.

MR. SLAGHT: Q You will agree with that, whether you were con-
templating foreclosure proceedings or not, when you made the affidavit on gq
the 13th of September the bank had just the same real estate as collateral
security to value as they had when you made the affidavit on the 22nd of
June. A. Yes.

Q. Explain please, if you can, why you reduced the $45,000.00 which
you have carefully sworn to me now you believed to be an accurate and
honest valuation on the 22nd of June? What was your purpose in pulling
that down to $30,000.00 on the 13th day of September? If you will not tell
me, I am going to suggest a purpose to you. A. The valuation of the
assets was being put in at a figure corresponding with the indebtedness. If
the liquidator wished to exercise his right to redeem at that figure, we were 40
quite prepared to release the securities and take payment, but he decided not
to take over the securities at that valuation and abandoned the securities to
the bank.

Q. May I call your attention to this phrase which I find in both these
declarations, “and I make this solemn declaration conscientiously believing
it to be true and knowing that it is of the same force and effect as if made
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under oath and by virtue of the Canada Evidence Act”. You are familiar
with that? A. Yes.

Q. I presume you would conclude when you made these declarations
that that phrase meant what it said? A. Yes.

Q. Now then, sir, as you are here stating that you make the valua-
tion of the securities held by the bank to the amount of $125,000.00, in-
cluding the details of the items, how can you justify making a declaration
fixing that value of $30,000.00 on it, in order to pull it down to make it just
fit your debt? A. Well, I thought the valuation before, although it cor-
responded closely with the amount on the books was too high, T don’t think
that amount could have been realized for it.
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Q. Then you thought too that the valuation of $45,000.00, as you told

me just five minutes ago, was in your opinion an honest valuation.

Mr. HENDERSON: Was at that time.

Mr. SLAGHT: 1 was careful to ask him that. Three or four months
would not make any difference he said.

Q. Do you still adhere to that as the reason why you were able to
swear it was only worth $30,000.00 when you came to the month of Sept-
ember; or was there a much deeper reason which you are going to tell me
shortly? A. T think the valuation had really come down.

Q. When did you reach that conclusion? This afternoon?

Mr. HENDERSON: Oh, now!

Mr. SLAGHT: Q. I want to be fair, Mr. Gray. I understood you
to tell me a few moments ago that you believed $45,000.00 to be an honest
valuation for that property, that the lapse of three or four months’ time
would not change the valuation at all, and then you admitted to me you did
put it in three months later at $30,000.00 to make it accord, to make the total
accord with the debt that was due the bank by the company. That was the
real reason, wasn’'t it? A. I think it was largely the reason, yes.

Q. Let us see what would have happened if you had put that in at
$45,000.00 instead of $30,000.00. The total then of the sworn valuation by
the banker on the securities that the bank held a preference on and had
possession of would have been $140,000.00 instead of $125,000.00, wouldn’t
it? A. Yes.

Q. And had the bank put the same valuation on that property then as
they did before, as the bank’s claim was only in round figures $125,000.00,
if the bank had kept those assets they would have had to pay over in cash
to the trustee $15,000.00, wouldn’t they? A. I suppose so.

Q. If those assets instead of having been bought by the bank from the
trustee in bankruptcy, had been offered to any other buyer, and the other
buyer had been willing to buy on the sworn valuation of June, they would
have bought the estate at $140,000.00. A. If they had been sold, yes.

Q. Then, of course, Mrs. MacKenzie would have been in a very nice
position if she were selfish and looking to her own position, wouldn’t she,
because the company’s assets would have paid the bank in full and left $15,-
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RECORD  (000.00 over for execution creditors to have, and Mrs. MacKenzie would have
In the Supreme been handed back all her assets. A. Yes.

Court of Ontario HIS LORDSHIP: Q. And you rather anticipated that situation at
Defendant’s one stage. It looks perfectly plain to me now that Mr. Slaght develops it.
Evidence If you really had $145,000.00 or $140,000.00 worth of real assets there that

No. 6 could have been turned into money by careful handling, then you could have

Charl paid the debts of the company, the secured debts, and left $15,000 to be paid
Charles A. Gray, ¢, execution creditors, and handed back to Mrs. MacKenzie her securities.
Examination A. Yes, your Lordship.

Q. 1 suppose that was in your mind when you had the conversation she
tells us about, and that you seemed to me to practically agree with her
about. A. Undoubtedly we anticipated a surplus in securities.

Q. And if that $15,000 had been carried forward, if the bank wanted
to take over the securities they would have had to pay $15,000?7 A. Yes.

And there was no open public sale? A. No, your Lordship. The
liquidator decided not to redeem.

MR.SLAGHT: Q. Didyou encourage him in that?

HIS LORDSHIP: The inspectors were the people who had to decide
I suppose. .
A Mr. SLAGHT: Q. But the bank were anxious to carry it out that
way? A. We encouraged them to take them over at the lower valuation,
if he takes them over at that figure.

Q. ' Having told me you took no steps to see that Mrs. MacKenzie got
any independent advice in connection with the document she signed with her
husband in his lawyer‘s office on the 13th of December, I ask you whether
the bank did not complete this transaction by getting a vesting order through
by the court on the 14th of November 1921? They got the deal through on
the 14th of November, is that right? A. Got possession of the assets?

Q. Yes. A. Yes.

Q. These dates are important to my mind at least, and you agree with
me on that. If Mrs. MacKenzie was not bound by her letter of the 13th of
September, Exhibit 2, was there anything else you got from her between
the 13th of September and the 14th of November that you can show to me
that would make the bank entitled to hold her securities for one minute on
the morning of the 15th of November, because if there is, I want you to tell
me of it A. No, I think the letter of independent legal advice was what we
considered necessary.

Q. There was not any letter of independent legal advice up to the 14th
of November, was there? A. No.

Q. On the morning of the 14th of November, assuming for a moment
that Mrs. MacKenzie is not bound by this Exhibit 2 of the 13th of Septem-
ber—on the morning of the 14th of November, 1921, she was entitled to go
into the bank and say, “Hand me back my securities.” A. I did not think

SO.

Mr. HENDERSON: Does your Lordship think there is any good pur-
pose to be served by discussing law with the witness?
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HIS LORDSHIP: That is a question of legal construction.

Mr. SLAGHT: Yes, it is. I accept my friend’s suggestion.

HIS LORDSHIP: All he is asking for is, assuming this letter of the
13th of September was the only thing he had to perfect the independent ad-
vice, between that and the 14th of November when you got your vesting or
der there had been nothing further obtained from Mrs. MacKenzie. If there
had, let me know what it is.

Mr. HENDERSON: One does not have to have a certificate of inde-
pendent advice. It is a question of fact. ‘

HIS LORDSHIP: Q. Do you know of any other document, or any
other thing that added to your rights at all? A.  No..

Mr. SLAGHT: Q. 1 feel I was at fault in putting that question which
is a legal one, but Mr. Henderson set me right . On the 15th of November,
the day after you got the vesting order, if Mrs. Mackenzie had come into the
bank and asked for her securities, vou would not have given them to her.
You would have told her they were still the bank’s? A. Yes.

Q. Because she says that shortly after that, and on the 21st of Novem-
ber, she signed the guarantee of the 21st of November which appears to have
been witnessed by you and Mr. Teddance. A. Terrance,

Q. In the bank, she says, before she went out to get any letter. A. Yes.

Q. And she has told us that on that occasion you gave her to under-
stand that her securities were still bound to and the property of the bank?
A. Yes.

Q. That is correct? A. Yes.

Q. Because his Lordship took that up with you I think, and you assent-
ed that you gave her that understanding? A. Ves.

Q. And sent her off to Burritt’s office with that in her mind from you?
A.. Yes.

Q. And you would not be surprised if, as she has sworn, she told Mr.
Burritt, “Mr. Gray says that my securities are still bound to the bank”. You
might expect the lady to tell the lawyer what you had told her about the
position over there? A. Yes.

Q. You heard her say Mr. Burritt told her if that was so there was no
use his going into the matter, and she might as well sign. A. Mr. Burritt
had gone into the matter prior to that.

Q. Never mind that. Did Mr. Burritt ever sece the vesting order of the

- 14th of November? A. I can’t say definitely. His firm was acting for Mrs.

40

MacKenzie, and they knew what was going on.

Q. At all events, you let her leave your office telling her that was the
legal position, and expecting that she might reasonably repeat that to her
lawyer from you? A. Yes.

Q. You are being very fair with me. You do not recall using the ex-
pression as she put it, that they never were free. I think you said you did not
recall that? A. That I told her that?

Q. The effect of what you told her was, as you explained it to His
Lordship, in accordance with the original intention that you set out to ac-
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complish, the lady’s securities had never got away from the bank’s hold.
A. No.

Q. Knowing what you have been fair enough to tell me today, that
you still adhere to the view that if there had been a winding up of the secur-
ities after the bankruptcy of the first company, she would have got her se-
curities back in full, don’t you think it would have been fairer to have told
her that she had a right to choose to take her securities after the 14th of
November, and on the 21st if she wanted them back? A. T1didn’t think she
could take them back at that time.

I will not go into that again. You relied on the letter of the 13th
of September for whatever it was worth? A. Yes.
- - - Court adjourned at 5.30 P.M. until 9.30 A.M.
- - - May 20, 1931, on resuming at 9.30 A.M.

Mr. HENDERSON: With your Lordship’s permission and my friend
not objecting, I omitted to ask Mr. Gray one point. I had better put it in
now and my friend can cross-examine. ‘

CHARLES ALBERT GRAY, Recalled, Examined.

--- By Mr. HENDERSON: :

Q. Mr. Gray, I forgot to ask you about the hypothecation in Novem-
ber, 1921. Was there one? A. Yes, there was an hypothecation.

Q. It is one of the last documents? A. This is a copy of the original.

HIS LORDSHIP: Was that found since again?

Mr. HENDERSON: No, my Lord, this is not an original. The origin-
al is lost. We overlooked putting it in.

HIS LORDSHIP: That is the one made on the 13th of September?

Mr. HENDERSON: Starting the 13th of September. It is really dated
the 21st of November.

HIS LORDSHIP: She signed one on the 13th.

Mr. HENDERSON: The 13th of September was a letter saying that
they would carry on. Your Lordship will remember in November the trans-
action was closed up and a new certificate was given by Mr. Burritt.

HIS LORDSHIP: 1 thought we had a typewritten copy of that.

Mr. HENDERSON: No, we had not. We were talking on the ass-
umption it was in really; in fact, I cross-examined Mrs. MacKenzie on the
assumption it was in.

HIS LORDSHIP: The difficulty was when Mrs. MacKenzie was in
the box she declined to identify it When Mr. Slaght produced those docu-
ments she declined. He said, “Well, I can’t put them in now.” Then this is
the right time.

-- - EXHIBIT 23—Hypothecation form dated November 21, 1921.

Mr. HENDERSON: There was a guarantee which compared with
the hypothecation in each case. There were three documents that went to
make up the complete transaction; guarantee, hypothecation and letter of
independent advice, and we omitted putting in the form of hypothecation.
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---BY Mr. SLAGHT: '

Q. Mr. Gray, your counsel has just put in as Exhibit 23 a copy of an
hypothecation signed by Mrs. MacKenzie on the 21st of November, 1921.
As you have already told us, this is the document that she signed in your
office before she went over to Mr. Burritt’s office. A. I don’t know whe-
ther it was signed before or after. It was signed in that connection.

HIS LORDSHIP: Q. Are you able to deny what she says, that it
was signed before? She says she remembers that it was.  Are you clear
enough about it to say she is wrong? A. No, your Lordship, I don’t know
whether it was before or after. I didn’t think it important at the time.

Q. I do not know that it is very important either.

MR. SLAGHT: Q. Then, Mr. Gray, just a very few matters and we
are through. I want you to fix the date when the MacKenzie Manufacturing
Company Limited, which is the second company, went on the rocks or into
litigation. I am instructed it was the 20th of October, 1926.  Is that cor-
rect? A. That is the date.

Q. That is the date when the second company went into liquidation,
and who became the liquidator of that company? A. The liquidator was
P. S. Ross and Sons, Montreal.

Q. And then at the time of that liquidation the bank had from the
MacKenzie Manufacturing Company, Limited the pledge of their stock un-
der Section 88 of the Bank Act, and the book debts, and so on, as we have
heard? A. Yes.

Q. Then what occurred between the Bank and the liquidators after
that liquidation?  You valued your securities I assume under the Act? A,
Yes, we did. : :

Q. And you did not surrender them; you retained them? A. We re-
tained them.

Q. As against your debt? A. VYes.

Q. Is that correct? A. That is correct. )

Q. And secured a release, or took the securities over as you had done
before? A. Yes.

Q. Your debt against the company was released? A. No, our debt

“still exists.

Q. How does it still exist if you took the securities over? A. We
have not been paid. We really took the securities and realized on what was
realizable and we still have an amount unpaid.

HIS LORDSHIP: Q. You realized as far as they would go? A.
Yes, your Lordship.

MR. SLAGHT: 1 do not know that he quité means that, my Lord

Q. You realized on some of them, but you still hold securities which
you have never realized on? A. Yes, .

Q. I think you furnished a statement as to what you still have on
hand unrealized on. I show you this memorandum which I am instructed
is one prepared by you. Is that correct? A. Yes. '

MR. SLAGHT: I will put this in, my Lord, as Exhibit 24.
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HIS LORDSHIP: Was that not put in?
MR. SLAGHT: It was a statement that the bank furnished us on re-
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MR. HENDERSON:: It is all right, is it, Mr. Gray?

WITNESS: Yes.

MR. HENDERSON: I had not seen it before.

- -- EXHIBIT 24 — Statement of securities held.

HIS LORDSHIP: I thought the securities they had in hand that
were held in lieu of the Dairy stock was one of the exhibits you got the bank
to make up and put in yesterday.

MR. SLAGHT: That was, my Lord, at the time of the first liquidation
of the first company, but now I have gone forward to 1926, because it is the
second company that went intq liquidation in 1926 for whom the present
quarantee was given by her, and for whose debts her shares are now held.

MR. HENDERSON: As I understand, my Lord, a great deal was more
or less historical. My friend has gone into the whole history of the business,
but the real question now turns on the second business.

MR. SLAGHT: The second guarantee.

- HIS LORDSHIP: The guarantee I thought he was directing the main
force of his attack to was the one of 1921.

MR. SLAGHT: Itis, my Lord.

HIS LORDSHIP: Thesecond company lived from 1921 to 19267

MR. SLAGHT: Yes, my Lord.

MR. HENDERSON: And it also gave pledges to the bank pursuant to
the agreement that was made during what I call the reorganization period.
It re-hypothecated the security. .

HIS LORDSHIP: Mr. Slaght’s contention apparently in his cross-ex-
amination of this witness, if I appreciated it yesterday, was that on the 13th
of September, or at some date about that, 1921, there were a few days in
which Mrs. MacKenzie's securities were in a position that she might have

~gone to the bank and said? “I want my securities.”

MR. HENDERSON: There was at least theoretically a moment of
time.

MR. SLAGHT: From the 14th of November until the 21st of Novem- -

ber.

MR. HENDERSON: Then we say they were re-hypothecated and so
continued. ’

HIS LORDSHIP: It I appreciate what this witness said, — I am not
saying what the law is on it, but apparently the facts are made out — Mr.
Slaght’s contention will be as a matter of law there were seven or eight days
there that she could have said, “I want my securities.”

MR. HENDERSON: Yes, my Lord, that is my friend’s argument.

HIS LORDSHIP: That is his point. Whether it is good or bad I ani
not saying.

MR. HENDERSON: The sectrities are now held under the hypothe.-
ation I put in this morning. '
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MR. SLAGHT: The one you nut in this morning is the hypothecation
of the 21st of November, 1921, and is the one you now hold them under,
and that is the one I am attacking.

Mr. HENDERSON: Your Lordship will remember what my friend
called the vesting order. . That is the court order confirming the bank-
ruptcy arrangement, the 14th of November.

MR SLAGHT: That will all straighten out in the argument.

HIS LORDSHIP: On the 14th they got the court order, and on the
21st she went through the form of hypothecating again. If I am right, she
renewed that hypothecation on a number of occasions afterwards under
circumstances which are attacked, of course.

MR. SLAGHT: Q. This is Exhibit 24, the memorandum that you pre-
pared showing the assets of MacKenzie Manufacturing Co. Limited, and
assets of J. A. MacKenzie lodged as collateral, and showing also certain Bor-
den shares of Mrs. MacKenzie, all of which assets the bank are still holding
undisposed of.A. Yes.

Q. Exhibit 24 shows an indebte Iness of the MacKenzie Manufacturing
Co. of $106,160. A. Yes.

Q. And then it shows that the Queen Street property which formerly
belonged to the }acKenzie Manufacturing Company Limited was sold by
the liquidator, and bought in by the bank, subject to a first mortgage
against the property of $58,000. A. Yes.

Q. That is correct? A. That is correct.

Q. So that the bank are now the owners of the Queen Street prop-
erty, subject to the Huron and Erie mortgage of $58,000. That is correct?
A. Yes.

Q. And what are you doing with the Queen St. property? A. It is
rented to a department of the Dominion Government,

Q. For $17,000 a year? A. For $17,000 a year.

HIS LORDSHIP: Q. On what sort of lease? A. A five-year lease,
your Lordship.

Q. Expiring when? A. I can't remenber the date.

Q. Roughly? A. T think it was about three years to run.

MR. SLAGHT: Q. I understand that a reasonable valuation on that
Queen Street property would be $150,000. A. T can’t get that.

Q. Not now perhaps, but in 1926 that was a reasonable valuation. A.
You couldn’t get it then. If it had been obtainable then it would have
been sold then. At the present time we have not been able to get an offer
for it really.

Q. T am instructed that you or Mr. MacKenzie got a valuation on it
which at the time you thought was reasonable, either in 1926 or 1927. A.
Mr. MacKenzie got a valuation, an architect’s valuation. I can’t remember
the figure but the architect’s valuation was up to that figure.

Q. Up to $150,000?7 A. Yes.

. Was it in excess of that? A. I can’t remember the exact figure.
I think it was. I think it was $160,000.
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Q. Would you say that was not a fair valuation at that time? A. T
say it is not a realizeable value.

HIS LORDSHIP: Q. It might be worth it but you could not get the
money? A. Yes.

MR. SLAGHT: Q. As appears in Exhibit 24, the life insurance, which
it appears from the document we pyt in, the life insurance policies, you pro-
cured in the year 1922, and your statement shows that there is a fully paid
cash surrender value on life insurance of $8,800. A. Yes.

Q. On some of the policies? A. Yes.

HIS LORDSHIP: That is, bunching them, a surrender value of $8,800.

MR SLAGHT: On some of them

HIS LORDSHIP: On all that have a surrender value.

MR. SLAGHT: No, because there is another figure here.

Q. And a further cash surrender value on some of the others of $3,000?
A. That $3,000. I think is subject to a loan against those policies. ~ The
fiet cash surrender value of these other policies I think in the Equitable is —-
I think it is one half of that. There is a loan representing premiums and
non-forfeiture which has gone against those palicies.

Q. $8,800. is a fixed cash surrender value? A. That is fixed on paid
up policies. o
~ "Q. Without any loan trouble? A. Yes.

Q. Then your statement shows $3,000. of a cash surrender value on
some other policies, against which you say there is a loan of approximately
$1,500? A. Yes.

. So the total cash surrender value of the policies the bank held would
be $8,800. plus $1,500? A. Very close to that.

Q. That would be $10,3007 A. Yes. v

Q. Then your statement shows that you have a balance in Collateral
Cash Account, consisting of proceeds of sale of Clemow Avenue house and
accumulated dividends on Borden shares of $6,8337 A. Yes.

Q. So that is in addition to the $10,300, and you have set it aside in
a special account.  The bank have received $6,833 more. A. That con-
sists of Mrs. MacKenzie’s accumulated dividends on the Borden stock.

. But the bank have the money? A. Yes.

HIS LORDSHIP: Q. Does that mean you set up a special account for
her dividends and deposited them? A. Yes.

MR. SLAGHT: Q. Because ot the litigation? A. No, not because
of the litigation.

HIS LORDSHIP: A special account in which they kept track of her
dividends. If there is any question about it, they will know what it is.

WITNESS: Yes.

MR. SLAGHT: Q. Then we have on top of that the equity in the
Queen Street property which your bank have bought, and which you are
not able to tell me the present value of? A. Yes, it is not realizeable now.

HIS LORDSHIP: Q. Is that where the business house was? A.

Yes.
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MR. HENDERSON: Before they moved to Hull,

WITNESS: That had been operated some years prior to going to Hull.

MR. SLAGHT: Q. There are four other securities here; 20 shares of
Uplands, Limited; 20,000. shares of Coeur D’Alenes Lead Co., one share of
Rivermead Golf Club; and $700, in bonds of the Hunt and Motor Club;
which you have not put a value opposite. A. It is almost impossible. That
$700. bond of the Hunt and Motor Club is probably worth close to $700.

Q. The others are doubtful assets, so probably a thousand dollars
would be about the value of those. A. I think that would be over.

Q. Five hunded would you assent to? A. Between five and six
hundred.

Q. T will take five hundred, because it is not important to a hundred
dollars.  May I ask you why you did not realize on these assets in 1926
after the liqudation, but still continue to hold for five years these assets un-
realized, and Mrs. Mackenzie’s personal securities unrealized ? A. Because
we hoped to liquidate the debt out of the company’s securities.

Q. Instead of your hopes being realized, they are perhaps of less
value today than when you might have first sold them in 19267 A. Well,
it is possible. I would not say that definitely.

Q. You don’t know? A. No.

Q. At all events, you have held them for five years? A, Mr. Mac-
kenzie has been endeavouring to dispose of the Queen Street property, and
we are leaving that to him to some extent, rather than put it up for sale our-
selves, realizing the bank attempting to put it up for forced sale would
possibly result in a smaller net than Mr. Mackenzie.

Q. Would you let me see those Borden stock certificates? A, T am
sorry; I did not bring them today. T did not know you wanted them again
today.

Q. Let me see the exhibit that sets them out. As I gather from the
correspondence, the Borden stock certificates were received early in 19287
A. Yes, exchanged.

Q. The correspondence is in the month of February. May I take it
they were exchanged and received in February? A. That was the date.
The actual certificates might not have come forward until later.

Q. Idon't care about that. The date the bank and Mrs. Mackenzie
agreed to substitute it, and the bank communicated that to the company and
became entitled to that would be in February, 19282 A. Yes.

Q. Have you followed the price of these Borden shares at all since 1928
when you received them? A. T have at times, not steadily.

Q. I am instructed by a brokerage firm who have looked it up for me,
that the high price at which these Borden certificates sold from the time the
bank got them in 1928 down to the end of 1930, and I am not troubling with
1931 because I do not expect they would be high, that they sold in the year
1929 at $203.75 a share before the split. A. Yes, I think that is correct.

HIS LORDSHIP: What do you mean before the split?
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MR. SLAGHT: I will ask him, my Lord, because we have not heard of
that yet.

Q. And subsequent to that time when they sold at $203.75 the Borden
Company split the shares and gave you two for one? A. Two for one.

Q. So that holding now 294 Borden shares, you originally held only
half that many? A. Yes.

Q. And at the time you held half that many, in the year 1929, the high
price as you have told me was $203.757 A. Ves.

. So to translate that into money, half of 294 is 147 shares, and 147
shares at $203.75 per share amounts to $28,800. A. Approximately that.
There are some bonus shares, I think about eight or so.

Q. That would be approximately $28890? A. Yes. My impress-
ion of the high value was around twenty-six or twenty-seven. I didn’t
think it was as high as twenty-eight.

. At these figures it is $28,890.

HIS LORDSHIP: Without the bonus shares?

WITNESS: No, that includes the bonus shares.

MR. SLAGHT: Q. I want to get if we can on to the record the fact
that if Mrs. Mackenzie was entitled to have received these shares back from
the bank, and if she had sold them at the highest market price, she would
have received approximately $28,890, or could have, in the year 19297 A.
Yes. ‘

And conversely, of course, if the bank had seen fit to sell them
at that time, the bank would have received that much money for them? A.
Yes.

Q. Why didn’t you sell them at that time? A. We were not taking
the arbitrary position of selling the securities.

Q. Why? A. We would have done so if we had been asked by Mrs.
Mackenzie, certainly. ~We were attempting to realize on the other secur-
ities first before realizing on the personal securities.

HIS LORDSHIP: Q. You had then, and still have, a considerable
bunch of securities or assets of the principal debtor? A. Of the company,

your Lordship.

Q. That is the principal debtor, isn’t it? A. Yes.

Q. Your plan you say was to realize everything that the principal deb-
tor owned before you broke in upon the securities pledged as guarantee
securities only? A. That, your Lordship, was the intention.

MR. SLAGHT: Q. Her law-suit of course was running in 1929. The
law-suit was begun in 1928, _

MR. HENDERSON: It was running backwards. The action had been
discontinued.

MR. SLAGHT: I am sorry I made a mistake. It should be $29,890 in-
stead of twenty-eight thousand. It will only take a moment. Would
you just check that with a pencil, 147 shares at $203.75?

WITNESS: Yes.
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MR. SLAGHT: Q. So that the true amount of the top price at that
time, in 1929, is $29,890. A. It would not be so much as that with these
other eight shares. The other eight shares I think were given after that
high point, so you are putting the bonus shares in at the high point. I think
they were not distributed until after the division.

HIS LORDSHIP: Q. After the high price? A. And I think after
the split. I am not just clear about that point.

When you got them, what was the price then? How much would
it take off?

MR. SLAGHT: Q. What was the price when you got them? We will
take off the difference between $203.75 and the price when you got the
eight shares. A. I did not prepare myself on that.

Q. What was the best price you could have sold the eight shares at?
A. The eight shares and the split shares, I should think possibly seventy.
Those are the bonus shares.

HIS LORDSHIP: Q. $203.75 was the high price in 1929. You say
after 1929 you got eight bonus shares? A. I couldn’t say exactly on that.

Q. What was the best price you could have gotten for the eight? A.
About seventy.

MR. SLAGHT: Q. I think our present figure will stand when T call
the witness’ attention. I am instructed that it was during 1928 that the
Borden Company issued rights to buy one share of Borden for every 12
shares, and that therefore you are mistaken in your recollection that the
bonus shares were not issued in 1929. A. TUntil after 1929,

Q. No, before 1929; that during 1928 the bonus shares were issued.
That is a memorandum.

MR. CLUFFE: It is furnished by the Secretary of the present Borden
Company in Ottawa.

MR. SLAGHT: We can call him if necessary.

MR. HENDERSON: There is no such person.

WITNESS: That seems to be correct. It would be prior to 1929.

MR. SLAGHT: Q. At least we have a safe figure for the high, $29,-
890. Then, Mr. Gray, another point. I want you to tell me how high the
loans got from the bank to the old company, Mackenzie Limited, at the end
of 1920, and will you refresh yourself from your own memorandum which
you prepared at the request of counsel? In 1920 how much money had you
loaned to Mackenzie Limited? A. The high in 1920 was $236,400.

May I take it that that would be a December figure? A. Yes,

that would be at the end of the year.

HIS LORDSHIP: That would be December 31st, 1920?

MR. SLAGHT: Yes, my Lord. X

Q. Now look in the year 1921 and tell me the highest amount that
your bank loaned in 19217 It would appear to be $186,200? A. $186,-
200, yes. That two thirty six might not have been in December. That does
not give the month to month.
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Q. If you have any doubt I would like you to corroborate that. If
you want to change it after you are out of the box, step back and I will per-
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What I mean, we have the high for 1921 as one eighty six. If the two
thirty six in 1920 had been in December, the 1921 high would also be the
same.

Q. In talking of the highest amount the bank loaned Mackenzie Lim-
ited in 1921, we need only consider from the 1st of January, 1921, down to
the month of June, 1921, because then it went into bankruptcy? A. Yes.

. And you have given the court the high figure there.

HIS LORDSHIP: That would mean that from 1920 to 1921, June,
the loans had been reduced about $50,000?

MR. SLAGHT: Oh, yes. They were selling goods and getting into
a more liquid position.

Q. And that state of affairs was brought about at least with the con-
currence of the bank, and perhaps with the suggestion of the bank.

HIS LORDSHIP: And may be under the pressure of the bank.

MR. SLAGHT: Q. That is, getting in the money, getting down the
loans? A. The loans were higher than we wished them to be, of course.

Q. Isit correct that in the spring of 1921 the bank’s attitude was to
have the company get in money and get the loan reduced? A. Yes.

Q. And that was just after you got hold of Mrs. Mackenzie’s secur-
ities? A. The Dairy stock, yes.

HIS LORDSHIP: Q. Had you any security of hers when you got the
Dairy stock? A. No, your Lordship.

Q. I am right in assuming that about 1917 or so all the old pledges
which she had made with the Bank had been cleaned up? A. Yes.

Q. And in 1920 you got a new holdmg of her securltles? A. Yes,
your Lordship, of the stock. : ;

MR. SLAGHT: Q. Now, Mr. Gray, just one other matter. Do you re-
call that prior to 1921 MackenzieLimited had had some trouble with a book-
keeper named Foster? A. Yes.

Q. And it had come to the attention of yourself as Manager of the bank
that some moneys through Foster had been deposited in another bank, and
not put in the firm’s account? A. Yes.

Q. And you took that up with Mr. Mackenzie? A. Yes.

MR. HENDERSON: Would you mind not referring to that name unless
it is necessary?  There is a reason for it which I will tell you afterwards.

MR. SLAGHT: You can delete it if you like.

MR. HENDERSON: I don’t know how this arises. I succeeded in
getting complete restitution there on the faith of a promise.

MR. SLAGHT: If my friend wants it, you can say a book-keeper and
delete the name Foster from this record. I have no desire to hurt anybody.

Q. Mr. Mackenzie got hold of certain bonds at that time, did he not?
A. Yes.

Q. Dominion of Canada bonds? A. Yes.
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Q. Did he turn over to you personally a bond at that time? A. No.
Q. A bond of a thousand dollars? A. No.
. Were you and he working together on the matter of the recovery

of the bonds? A. No, not working together. I found this condition.

Q. You had the bank’s solicitor, Mr. Henderson, take it up? A. Yes.

Q. For the purpose of assisting MacKenzie Limited and MacKenzie in
getting them back? A. Yes. )

HIS LORDSHIP: Getting back the moneys that were deposited in this
other bank.

MR. HENDERSON : Oh, no.

MR. SLAGHT: All that were getting away.

MR. HENDERSON: I will tell you the whole story.

MR. SLAGHT: I don’t think it is necessary. ‘

HIS LORDSHIP: Let us put on the record whatever there is to go on.

MR. HENDERSON. I will tell my friend the whole story and then he
can cross-examine along that line. 0

MR. SLAGHT: Q. I want you to refresh your memory again and
see if at the time, or just after that transaction occurred which we have last
referred to, whether Mr. Mackenzie turned over to you a Dominion of
Canada bond for a thousand dollars?A. No, he did not.

Q. Then or at any time? A. No.

Q. Or a cheque for a thousand dollars? A. No."

Q. Did you never have any personal dealings with him about money
matters? A. We were always dealing with money matters.

Q. As distinct from your dealings for the bank, Mr. Gray, did you
personally have a deal with Mackenzie? A. No.

Q. On behalf of yourself personally? A. No.

Q. You told us yesterday about having given Mrs. Mackenzie certain
information in December of 1920 when you desired her to turn her secur-
ities over to the bank. Did you give the same information to Mr. Mac-
Kenzie that you gave to Mrs. Mackenzie in December, 1920, regarding the
promising condition of the company? A. I was not giving him any in-
formation at all about it.

Q. He perhaps had means of getting his own information. Then let
me ask you this; how did you approach, or how did the bank approach Mrs.
Mackenzie to give this additional security; by their approaching her directly,
or by having Mr. Mackenzie ask her about it? A. I think first through
Mr. Mackenzie.

Q. Through Mr. Mackenzie you first approached her? A. Yes.

Q. And then approaching her through her husband first, you had an
interview with her on the subject yourself before she consented? A. Yes.

Q. How many interviews did you have with her before she finally con-
sented to put up her personal securities? A. It is not possible for me to
recall that, '

Q. I-want them approximately. _

Half a dozen at least? A. No. Idon’t think I had half a dozen.
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Q. Give us your best judgment on how many? A. I don’t think it
was discussed more than twice..

Q. Did you go to the house, or did she come to the bank? A. I

think it was in the bank.
Did you send for her, or did you have her husband bring her in?

Did she come alone to see you on either of the two occasions that you do
recall, or was she brouqht by her husband at your suggestion? A. No,
she was alone, but I can’t remember whether she came in because of the
knowledge that we wished it, or just what inspired - -

Q. On the occasion that you gave her the information that we went
over in detail yesterday; as to your opinion of the promising future for
the company, she was alone with you? A, Yes.

---RE-EXAMINED BY MR. HENDERSON:

Q. My friend has put questions to you—take, for instance this last
question, “when you gave her your opinion as to the promising future of
the company, she was alone with vou,” and you answered “yes”; what did
that “yes” answer; what part of that question? A. That we were alone.

. Nothing more.

Mr. SLAGHT: It answered the whole question. That is unfair.

Mr. HENDERSON: The whole question, of course, was unfair. My
friend’s questions are generally unfair. You have been answering so many
questions that are double-barrelled - -

Mr. SLAGHT: I do not propose to answer that sort of criticism, my
Lord.

Mr. HENDERSON: I am not blaming my friend.

HIS LORDSHIP: I may sayto you, Mr. Henderson, that aside from
his answer to the general question now, my understanding of his evidence
was that he did tell Mrs. Mackenzie what Mrs. Mackenzie said in effect that
he told her, that the thing was promising. He said himself excellent chance
and excellent prospects.

Mr. HENDERSON: I propose to ask him as to that.

HIS LORDSHIP: He has made his statement upon that phase of the
matter when it was not a double-barrelled questions, and if this is a double-
barrelled question I only take it as confirming the other. Perhaps he ought
to have his attention drawn just the way you have, without any offence to
Mr. Slaght.

* Mr. HENDERSON: I am not suggesting any offence.

Mr. SLAGHT: 1 just rose because of my friend’s observation that Mr.
Slaght’s questions were usually unfair.

HIS LORDSHIP: He was only joking.

Mr. SLAGHT: As it has gone into the record, I must not without at
least showing I have observed it have my reputation entirely destroyed.

Mr. HENDERSON: I will quite admit that many of my questions are
similarly unfair.
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Mr. SLAGHT: That does not flatter me.

Mr. HENDERSON: And I do not think I have destroyed my reputation.

HIS LORDSHIP: Mr. Slaght says, “Speak for yourself, John.”

Mr. SLAGHT: T will accept the last statement, my Lord.

Mr. HENDERSON: Q. My friend asked you how many interviews
you had with Mrs. Mackenzie before you finally persuaded her to pledge he:
security. Have you any comment to make upon that question put to you?
A. T think two.

. Have you any comment to make upon the question as put to you.
“before you finally persuaded her?” A. I didn’t persuade her or attempt
to persuade her.

Q. Did you at any time persvade her? A. I didn't try to persuade
her.

Q. What was the character of the interviews you had with her? A.
We discussed the comipany itself and the advisability of carrying on, and in-
formed her the head office wished this security in order to carry on the
business, and it was left to her to decide whether she would - -

. Did you at any time attempt to persuade her to do anything against
her will? A. No, I did not.

Mr. SLAGHT: That was a very weak “no”.
WITNESS: - Absolutely no. There was no persuasion attempted.

HIS LORDSHIP: 1t is not a question whether you persuaded her
or not.

Mr. HENDERSON: That is not pleaded.
HIS LORDSHIP: That is not the crucial question.

Mr. HENDERSON: Q. My friend asked you as to why, or comment-

ed upon the fact that you did not sell the Borden stock at the big prices of
1929, and you said it had been the policy of the bank to try and liquidate the
company assets first. Was there ever at any time any difference in that
policy? A. No, that has always been the policy right through.

Q. Did you ever have any conversation with Mrs. Mackenzie as to the
desirability of selling the stock? Was that ever broached to you by her or
anybody on her behalf? A. No.

Q. Were you ever asked to sell it? A. No.

Q. If she had wished you to sell it at any time, would there have been
any reason why you should not sell it, and hold the cash in lieu of the stock ?
A. We would have complied, or re-invested it in any way she wished.

Q. You did, for instance, make the exchange? A. Yes.

Q. Am I right in understanding that there is still a hope that the com-
pany assets will pay off the debt? A. Yes, we still hope for that.

HIS LORDSHIP: Q. Ihope for it too, but is that real? A. Your
Lordship, Mr. Mackenzie - - ;

Q. No, I just want to know, wakening your mind up to the whole situa-
tion, is there any real, honest hope which a bright business man could enter-
tain that there is any way of getting this debt all paid without resorting to
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Mrs. Mackenzie’s securities? A. Your Lordship, if this property is worth
what it is said to have been worth - -

Mr. HENDERSON: The Queen Street property, your Lordship, is the
key to the situation. I want to tell your Lordship something about that
property.

HIS LORDSHIP: I would like to get this man’s answer to that ques-
tion, and I do not want a lot of explanations about it. If you say, “Yes, view-
ing the whole situation I honestly think that there is a chance—"if you are
able to swear that, swear it. If you cannot, say so.

WITNESS: I certainly can swear that the existing first mortgage is
$54,000. - -

HIS LORDSHIP: Q. I want your judgment as a business man. Is
there any honest real chance of realizing enough out of the properties, out-
side of Mrs. Mackenzie's securities that are available, to pay the whole thing?
A. 1 think there is.

Mr. HENDERSON: Q. And that turns on the value of the Queen
Street property? A. Yes.

Q. Which is very centrally located? A. Yes.

Q. Just one building between it and the Hunter Building? = A. Yes.

HIS LORDSHIP: Q. That is the building that the Government are
renting for $17,0007 A. Yes.

Q. It is right next to the one they are using all the time.

Mr. HENDERSON: Your Lordship will recollect the Hunter Building
and the Garland Warehouse across the road.

HIS LORDSHIP: 1 can project myself far enough ahead that the Gov-
ernment might want that very badly some day. .

Mr. HENDERSON: If somebody came along wanting that kind of
property. If it were Toronto or Montreal somebody would come along.

Q. And if somebody wants to pay anything like the architect’s value
there you see a hope? A. Yes.

Q. Can you tell me, Mr. Gray, about why the Duke Street property is
not mentioned in the second affidavit? A. It transpired after the first val-
uation to the liquidator that the security on the Duke Street property was in
question, having been taken within tuu short a period of the assignment.

. Within the sixty-day limit? A. Yes.

Q. And the liquidator challenged the bank’s right to hold it as a secur-
ity? A. It was questionable, so we didn’t put it in.

HIS LORDSHIP: Q. Wasit within the 60 days? A. It had been
taken within 60 days of the assignment.

Q. It was within that section of the Act? A. Yes.

Q. Asafact I mean? A. Yes.

Mr. HENDERSON: Q. Then my friend asked you about the 13th of
September. “Between the 13th of September and the 15th of November, no
other letter or thing to change your position.” When did those documents
come together? A. The agreements?
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Q. You will remember the letter or agreement that was signed on the
13th of September. Then nothing happened after that apparently in writing
until the 15th of November. What had been going on in the meantime? A.
There had been negotiations with reference to that agreement all through
that period.

HIS LORDSHIP: That is the agreement to which Mrs, Mackenzie
was not a party?

Mr. HENDERSON: Yes, my Lord, she was a party to it,

Mr. SLAGHT: She was not a party to the real one.

HIS LORDSHIP: Let me see the one you are talking about. Y.u
had better go slowly enough to let me get it in my head.

Mr. HENDERSON: The one 1 am talking about is the one to which
she was a party on the 13th of September.

HIS LORDSHIP: T think I have that in my mind.

Mr. HENDERSON: Mr. Gray said he had no certificate of independ-
ent advice as to that document by itself, and then my friend put it to him
that between that date and the 15th of November when the certificate of in-
dependent advice was given, no other letter or thing, my friend says, had oc-
curred to change our position. I just want to see what was going on in the
meantime. 1 want to connect up this letter of the 13th of September with the

-certificate of advice of the 15th of November.

WITNESS: The negotiations for the assets of the company which we
were holding were in process.

HIS LORDSHIP: Q. There were negotiations for the assets of the
company which you were holding? A. Yes, your Lordship. :

Mr. HENDERSON: This letter of the 13th of Sept.—perhaps I had
better refresh your Lordship’s recollection as well as the witness’—is add-
ressed to the Royal Bank of Canada on the letterhead of Beament and Bea-
ment. (Reads letter Exhibit 2).

Q. Now you spoke of certain documents having been spoken of be-
tween yourself and Mr. Burritt, and you were referring Mr. Burritt to the
lawyers to see them. Was this document one of those? A. Yes, the docu-
ments were all together.

HIS LORDSHIP: I understood you to say you never showed that
document to Mr. Burritt.

Mr. SLAGHT: He did say that yesterday.

Mr. HENDERSON: He did say that.

HIS LORDSHIP: What is the use of his saying to me now these doc-
uments were all together? Of course they were all together in a pigeon-
hole in the bank.

Mr. HENDERSON: That is not the question. Your Lordship did not
grasp the question. I said, “Was this document one of those you spoke of
to Mr. Burritt, telling him where he could see them?” He said, “Yes, it

s

was.” The documents were then with the lawyers?

WITNESS: Yes.
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HIS LORDSHIP: He says now, “I spoke to Burritt about this 13th of
September document.”

Mr. HENDERSON: Telling him it was with the lawyer and he could
see it there.

HIS LORDSHIP: He has not said that. Is that what you mean?

WITNESS: That is what I mean. They were all together.

Mr. HENDERSON: That is the question I put.

HIS LORDSHIP: You want to rest something upon the fact that the
documents were all together. That does not tell me anything. What Mr.
Henderson says is something real. What you say does not mean anything
to me. What Mr. Henderson says to you is, “You told Burritt that there
was such a document in existence, and where he might see it.” Is that what
you mean to say?

"WITNESS: No, your Lordship, I did not describe this document at
all. I told him where he could see all the documents in connection with the
agreement.

Mr. HENDERSON: Q. And this document was one of those? A. Yes.

HIS LORDSHIP: Q. You have no knowledge, or have you, whether
he ever did see that document? A. No, your Lordship.

Mr. HENDERSON: Q. You cannot say that he actually saw it?
A. No. L :

Q. You don’t know whether he ever went to the office or not, but you
got his certificate subsequently? A. Yes.

. And that was on the 15th of November.

HIS LORDSHIP: Was that the date of the certificate? It was about
that. It does not seem to me that was the actual date.

Mr. SLAGHT: 21st of November.

Mr. HENDERSON: The certificate is dated the same date as the hypo-
thecation.

Q. What did happen on the 15th of November then? I have got a
little mixed in my dates. A. Nothing I have any recollection of.

HIS LORDSHIP: You are thinking of the 14th of September, the
date of the vesting order.

Mr. HENDERSON: My friend put it in the question as the 15th, and
I took it down at the time.

Mr. Slaght: I merely put a question as to the legal position then the
next day after. There was no document on the 15th.

HIS LORDSHIP: The only document is the vesting order, and that
was on the 14th.

THE REGISTRAR: The 14th of November, my Lord.

HIS LORDSHIP: Oh, the 14th of November!

Mr. HENDERSON: Q. The only other thing I want to ask you about
is as to this conversation which you had with Mrs. Mackenzie, which I
think his Lordship has very accurately paraphrased by saying that you told
her at that time that the situation was excellent, or promising, some such
phrase as that. I just want to know how that arose, and what you said, and

!
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what you knew, or thought you knew at that time about the character of
the business. A. That was in November, 1921?

Q. T understand it was in connection with the signing of these docu-
ments. I am not clear whether it was as of September, October or Novem-
ber. I do not think it makes much difference. It was at that period of time.
Here is the situation, Mr. Gray, - - )

Mr. SLAGHT: Please do not give a lot of data to your own witness,

HIS LORDSHIP: You have opened his mind up now, and he has in
mind the conversation. You know the conversation we are talking about.
What Mr. Henderson has asked you, very fairly I think, is, what do you re-
member about how that conversation came about?
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Mr. HENDERSON: Q. Perhaps we had better get the date of it. At -

what stage of the proceedings wasit? A. [ am not sure whether you are
speaking about the interview in 1920 in reference to the business at that
time, or in 1921 after the liquidation of the first business.

Q. I cannot go further than to say, I am speaking of a conversation
that has been referred to two or three times, in the course of which you ex-
pressed to Mrs. Mackenzie a favourable opinion as to the prospect of the
business.

HIS LORDSHIP: It was promising and an excellent opportunity.

Mr. HENDERSON: Q. Itwas promising, and an excellent opportun-
ity, promising well—and obviously you did not expect insolvency from what
you told her then. Then my friend said insolvency did follow in six months.
First of all, about when was it? A. It-was during the early part of De-
cember, 1920.

Q. That was in the early part of December, 1920, and how did that
conversation arise? A. My recollection is it was in connection with the
hypothecation of the shares, the dairy shares, and I had confidence in the
business at that time.

Q. Explain why you had confidence in the business, and why, what
would naturally seem surpising to his Lordship, the bankruptcy occurred so
soon after that? What occurred to change your opinion in the meantime?
A. The bankruptcy occurred in 1921, in June.

. Six months later.
Mr. SLAGHT: Less than six months.

WITNESS: There was no indication of such a thing pending. It came
as a great surprise to me, I know to Mr. Mackenzie also, in May of 1921.

HIS LORDSHIP: Q. Mr. Gray, let me tell you frankly what is in my
mind. Why were you then pressing this woman for these securities, if you
hadn’t anything in your mind that was pending? A. Loans had been in-
creasing, and we wanted to reduce the loans, and it was to secure the add-
itional advances.

Mr. SLAGHT: You did not givehim any. You cut him down.

Mr. HENDERSON: Now, please, Mr. Slaght; I think you will find it
is quite the other way about. That is what I am trying to bring out.
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Q. What happened about that time? What was going on? A. That
was the cause of it. The loans were not coming down as we expected; in

Court of Ontario fact, they were increasing and we wanted this security, which we knew had

Charles A. Gray,
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been up before and supposed was available.

HIS LORDSHIP: Q. You mean it had been up for that small loan
that was staightened out in 1917. In other words, you knew she had these
shares? A. Yes. ’

Mr. HENDERSON: Was it a little, small loan?

HIS LORDSHIP: What wasit? It was less than fifteen thousand.

Mr. HENDERSON: That was her own personal little one. She had had
it up twice at different times for the company.

HIS LORDSHIP: Exhibits 16 and 17 show the other two times, but
they do not show the amounts. Can you enlighten me about that, Mr. Hen-
derson? How much did she get on those two occasions?

Mr. HENDERSON: She did not get anything herself. She had put
it up for the company.

Mr. HENDERSON: Q. Was it used for any specific amount on those
occasions? A. Yes, I haven't the information here. I might be able to get
the information from that sheet.

HIS LORDSHIP: Exhibits 16 and 17 are the two exhibits.

Mr. HENDERSON: There is a sheet furnishing my friend with in-
formation that might show.

WITNESS: The shares were hypothecated on October 8, 1915.

Mr. HENDERSON: Q. Forhow much? A. $50,000. That was the
high loan.

Q. That was the amount of the loan, and it was general security be-
hind the loan of $50,000, with other collateral.

HIS LLORDSHIP: Q. Iif it fell on evil days it might be to make good
$50,000. That is the October one, and that was paid off in 19177 A. No,
the 1917 was her own personal. )

. When was that hypothecation got rid of? It came in on the 8th
of October, 1915, and it was discharged - A. The loans were paid in May,
1916.

Q. Is that when he borrowed the money to get rid of the American
shareholders, to keep control of the company? A. It is close to that date,
your Lordship, but I don’t know of that being the exact purpose.

. You are not willing to admit that. You are unable to admit it?
A. T am not able.

Q. May, 1916 it was paid off. There was another hypothecation that
was for the benefit of Mackenzie Limited? A. This is the one, Mackenzie
Limited.

Q. Is that the only one for Mackenzie Limited before 19207 A. There
was one in 1912 and one in 1913.

Q. I know that was disposed of too. What makes me hesitate is,
I understood you to say that it was 1917 before Mrs. Mackenzie’s earlier
pledgings were Treleased because of the debt being paid.
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MR. HENDERSON: : I think we got a little at cross-purposes there.

WITNESS: 1917 was her own personaily.

HIS LORDSHIP: Q. As far as Mackenzie Limited was concerned,
she went behind a debt with her stock of $50,000. In May, 1916, the debt
was paid, and her shares were released? A. Yes.

Q. And then there was no miore pledging of her shares for Mackenzie
Limited until the 1920 occasion we have been talking about? A. No, your
Lordship.

MR. HENDERSON: May [ say just a word about that defalcation of
an employé that was spoken about? My friend will stop me if he thinks I
am leading too far.

Q. There was a certain employé, and your bank took over another bank
in Ottawa? A. Yes.

Q. In looking through the books of the bank you found to your sur-
prise - -

MR. SLAGHT: May I say to my friend I am only really interested
there in the answer to one question, whether Mr. Mackenziegave this gentle-
man a thousand dollar bond or consideration about that time. That is all
I am interested about. The rest was only to bring it to his mind.

HIS LORDSHIP: He said no.

MR. SLAGHT: But I propose to ask Mr. Mackenzie.

MR. HENDERSON: Q. You recovered certain matters, certain sec-
urities from this employé, including a number of bonds, as my friend says.
Did Mr. MacKenzie personally have anything to do with the recovery of
those bonds? A. Well, I didn’t. The matter was turned over to him.

Q. Did Mr. Mackenzie get back the bonds? A. Oh, yes.

Q. Have you forgotten? Has your memory failed you?

HIS LORDSHIP: Let me get at the commencement of it. Was the
situation that the employé was a bonded employé?

MR. HENDERSON: No.

HIS LORDSHIP: He was not a bonded employé. Then the bond
was somebody’s money.

MR. HENDERSON: My friend asked him about Dominion Govern-
ment Victory bonds. The defalcation came back in that form.

HIS LORDSHIP: The money that had been deposited in this bank?

MR. HENDERSON: The money that had been taken and deposited in
this bank.

HIS LORDSHIP: Supposed to have been extracted from the Mac-
kenzie business in some improper way.

MR. HENDERSON: And put into Victory bonds, and it came back in
the form of bonds. '

WITNESS: They came back through you.
X kMR. HENDERSON: Q. Who got them back? A. You got them

ack.

Q. Did Mackenzie have anything to do with it? A. He went to you
and consulted you. :
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Q. Exactly in that sense. That is all.
HIS LORDSHIP: 1 suppose the Mackenzie Company must have got
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find out. I do not see how you can cisassociate Mr. Mackenzie with it al-
together.

MR. HENDERSON: Technically it was done through him.

HIS LORDSHIP: In reality he was the man who wanted it. It was
not the bank; it was not you; it was Mackenzie. = Everybody ought to be
happy that they got the money back.

JOHN ANGUS MACKENZIE, Sworn,

EXAMINED BY MR. .HENDERSON:

Q. Mr. Mackenzie, we have been talking a lot about the Mackenzie
Manufacturing Company, and Mr. Mackenzie the husband of the plaint-
iff in this action. You are that party, are you not? A. Yes.

Q. You are the President of Mackenzie Limited, and Mackenzie Man-
ufacturing Company? A. Yes.

I do not want to go over all the history of the business again, but
the plaintiff in this action is your wife, and she tells us that you were
married quite a few years ago, and we have had something about your hist-
ory. What I want to ask you about is the extent to which your wife was
kept advised by you as to the business that was carried on.  First of all,
she was a director of the company, was she not?

HIS LORDSHIP: Which company are you speaking of now?

WITNESS: 1 think she was but never actively.

MR. HENDERSON: I think my friend will permit me to put it.

MR. SLAGHT: No, I would rather you ask questions than put it if you
please.

MR.. HENDERSON: I was going to help you.

MR. SLAGHT: Don’t help me. Just go on without helping me.

MR. HENDERSON: Q. To what extent did you keep her advised of
the condition of the business from time to time? A. As a matter of fact,
not a great deal, only as husband and wife everything was going along fine.

Q. Most of the time things were going on fine? A. Yes.

Q. We have sketched the business, and we have been told how very
prosperous you were during the war period, the Government being the big
customer. Then after the war we know about the insolvency in 1921. A.
After the war, two years following the war, was our most prosperous
years.
Q. And then when did things commence to tighten up? A. When
the market started to break.

Q. What do you mean by the market starting to break? A. Well,
when cotton and wool started to go down in price.

Q. When was that? A. T think it was in 1920 it started.
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Q. When you say the market, what do you mean? Are you talking
about some local market? A. No, I am speaking about the price of cotton
and wool.

HIS LORDSHIP: Q. Was that your big raw material? A. Yes.

Q. And had you a big stock of that on hand? A. I had.

Q. And that fell? A. And I had many contracts too.

Q. The contracts would be a very nice thing to have. A. T mean con-
tracts to buy, and contracts to sell, and they would not take the goods then
when the market broke, but I had to.

Q. “Cotton and wool was largely my raw material for the factory.”
Is that it? A. You could put them about fifty-fifty.

MR. HENDERSON: Q. Do you mean cotton and wool generally were
50%? A. No, I handled about as much cotton as I did wool.

Q. His Lordship asked you, taking cotton and wool generally, what
proportion did the two together make of your raw material? A. They
would be all my raw material.

Q. Explain what your business was. Perhaps that will explain it.
What were you manufacturing? A. Well, we were manufacturing lum-
bermen’s and railway contractors' supplies. That means the clothing end—
means shirts, overalls, Mackinaws, pants, tents, tarpaulins.

Q. It was eithrer cotton or wool? A. And shirts.

Q. You were under contract to buy a great deal? A. Remember
two cases I fought here- - - ' ;

HIS LORDSHIP:You had a considerable stock of that on hand ready
to make up when the market broke. That is the first step.

WITNESS: Yes.

HIS LORDSHIP: And then you add to that, “I had bought futures
in those goods which I had to stand up to after the market broke.”

MR. SLAGHT: Apparently tried to get out of one with a law-suit Mr.
Henderson had, but they did not succeed.

WITNESS: We succeeded in that. We took two law-suits. We
won both of them.

HIS LORDSHIP: Everybody understands that. Manufacturers who
were loaded up with a lot of raw material when the market broke, and were
tied up with contracts for futures, they were slaughtered, that is all.

MR. HENDERSON: Q. Did that break come slowly or quickly? A.
It came in a hurry.

Q. And up to that time had you any reason to doubt your position?
A. No, none whatever.
Q. Take up to the end of December, 1920, was there any trouble

about your position? A. Oh, yes, I began to worry about it then, because
I was fighting them then to keep stuff out of the place.

Q. The parties from whom you were buying? A. Yes.

Q. You saw the thing coming? A. Yes.

Q. Had Mr. Gray any reason to worry? A. No. As a matter of
fact, I don’t think anybody in the bank was worrying then about that kind

RECORD

In the Sunreme
Court of Ontario

Defendant’s
Evidence

No. 7 -
John A.

MacKenzie
Examination




RECORD

fu the Supreme
Court of Ontario

Defendant’s
Evidence

No. 7

J. A. MacKenzie
Examination

122

of stuff, not only Mr. Gray or his head office, because when I spoke to them
they laughed at me at head office.

HIS LORDSHIP: Q. When did the head office send Mr. Gray word

that they must have, or would like to have some more security? Do you
know that? A. They didn’t ask him for more security, neither did we give
any more security at that time. ‘

MR. HENDERSON: Q On the 30th or 31st of December of that
year your wife hypothecated the dairy stock, Mr. Mackenzie. How did that
come about? A. That stock had been up for years.

Q. What do you mean by that? A. It was in the bank for years.
As a matter of fact, this is the thing I wish to make clear — that stock was
put up in the first place to the Bank of Ottawa.

Q. Your wife said something about that yesterday which I did not un-
derstand, and perhaps I had better clear that up now so as to make your
wife’s evidence more understandable. What had you had to do with the
Bank of Ottawa? Were you there before the Royal? A. I was with the
Bank of Ottawa at that time. They were my bankers.

Q. Before the Royal were? A. Yes.

Q. And this stock had been up with the bank of Ottawa? A. Yes.

Q. For the company? A. For the company. Well, it was Mac-
kenzie and Company then. It was not a limited company at that time.

Q. That was before it was incorporated? A. Yes.

Q. Go on. You were saying the stock had been in the bank. Tell
us the history of the banking vicissitudes? A. You might as well have it.
It will explain the thing. We were dealing with the bank of Ottawa. We
put it up first and wanted to start a factory. We had eight thousand in the
bank, and we wanted ten thousand, a line of credit of ten thousand. This
stock was put up at that time. It was not worth very much, because that
is all they would give us, was the $2,000. on the stock. @ But as we went
along we were asking more money. Finally we owed the bank about $17,-
000, and they took the stock and transferred it into the names of some of
the men in the bank of Ottawa.

Q. That is on the register of the dairy company? A. Yes. That
knowledge came to Mrs. Mackenzie from the Manager of the Dairy Comp-
any, and she didn’t like it, neither did I, and I went to Toronto. A friend
of mine in the Traders’ Bank- -

MR. SLAGHT: Is this something you did not want? I do not object
if you want it.

MR. HENDERSON: 1 think it is interesting.

HIS LORDSHIP: Q. The banker has told us, Mr. Mackenzie, that
all the debt was cleaned up in 1917, her debt and the company’s debt, and
everybody else’s, and that was the end of it.

MR. HENDERSON: The importance of it to my mind is this, my Lord;
I want to give your Lordship an understanding of what Mrs. Mackenzie’s
business experience was with this stock.
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WITNESS: It was not very much because it has been in the bank from
that time on, and she didn’t bother with it, except when the Bank of Ottawa
turned it over that time and she got worried.

MR. HENDERSON: Q. Now, Mr. Mackenzie, she tells us that at
one time — I am not very clear about the dates, and I am not sure that Mrs.
Mackenzie was — she very strongly objected to hypothecating this stock,
and that there were unpleasant scenes between you. A. That is true.

HIS LORDSHIP: Q. That is true? A. Yes sir.

MR. HENDERSON: Q. Do you remember an occasion at Farm Point
in 1921 when Judge Stires was visiting the Tibbetts, your neighbors? A,
Oh, yes, I remember.

Q. It is said that in 1921 there was a very strenuous difference at Farm
Point between you and your wife as to the hypothecation of this security,
and that Judge Stires and Mrs. Tibbetts came in at the end of an interview.

HIS LORDSHIP: Judge Stires was there visiting and Mrs. Tibbetts
came in.

MR. HENDERSON: Q. Judge Stires had been visiting the Tibbetts’
and had been over at the Mackenzie house. Do you recollect that? A.
I remember him being up at Farm Point. 1 certainly do.

Q. I wanted to know something about Judge Stires. He is described
to us as a lawyer of high standing who was on the bench, who came here
representing at that time some of your creditors, some American creditor.
Is that right? A. That is true.

Q. Did he attend meetings of creditors? A. Yes sir.
. Did he look into the affairs of the company?

HIS LORDSHIP: How does he know?

MR. HENDERSON: : Not unless you know personally? A, I
couldn’t tell you that only in a general way. He asked me, and they were
after me about a certain thing. I said, “It is a lie.” He said, “That 1is
what they are trying to put on you.”

Q. Had it anything to do with this transaction? A. ‘With this stock.
no. That is with the company. That stock was outside of the question
entirely. '

Q. Another matter between Judge Stires’ client and you. We are
not concened with that. I want to know just how much was Judge Stires
around here during the period of the insolvency and the reorganization of
the business? A. Oh, may be visiting us a couple of days, maybe longer.
I wouldn’t like to answer that, but I know it was within a very — well, I
could say within a week, I am sure.

Q. It was within a week? A. Yes.

Q. But he was interested in the company? A. I think he was more
interested in us, about Mrs. Mackenzie and myself personally.

Q. He did take an interest in Mrs. Mackenzie and yourself personnally,
did he? A. Yes. '

Q. In what way? A. He wasrelated to Mrs. Tibbetts. They were
quite interested when this trouble came along, and I guess probably she
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had something to do with him coming. She said he was very clever in
anything like that, and he would be glad- -

HIS LORDSHIP: Do you think, Mr. Henderson, I ought to listen to
conversations?

MR. HENDERSON: Not what he guesses.

HIS LORDSHIP: 1 realize that nobody has asked him. I feel that
I ought to interpose at this point and say, “I don’t want that kind of thing.”
I know what Mr. Henderson wants, but you are not telling him what he
asks.

MR. HENDERSON: Q. What I want first to know is, to what extent
Judge Stires was in a position to advise either you or Mrs. Mackenzie at that
time? Did he have sufficient knowledge of the business? A. Nore
whatever I would say.

You would say he did not. If that is theé case I cannot help it. Did
he attend the meetings of creditors?A. Yes.

Did he advise Mrs. Mackenzie? A. I don’t know.

Q. You don’t know whether he did or not. I am more concerned
with what I call the reconstruction period, after the insolvency. [ do not
want to go over with you all that happened. = The new company was organ-
ized and took over the assets. Did you yourself have an understanding of
the legal method that was adopted? A. No, I did not.

Q. I suppose you left that to your lawyer? A. Absolutely.

Q. Do you know who was acting legally for Mrs. Mackenzie at that
time? :

MR. SLAGHT: Better ask him if anybody was.

MR. HENDERSON: Q. Was anybody? Put it that way. A. 1

am not in a position to answer that because I really am not certain, but I
surmise Fripp and Burritt.

~ HIS LORDSHIP: Q. Do not surmise. Do you know she had a legal
adviser of her own? A. I can’t answer that.

Q. Just a minute. If you know that at that time she had a lawyer
of her own, why tell me. If you do not know, tell me you do not know.

MR. HENDERSON: Q. You don’t know whether she did or not? A.
I would have to answer it that way. I will have to say 1 don’t know.

Q. Who was acting for the company at that time? A. Mr. Beament.

Q. Now, Mrs. Mackenzie suggests that you forced her to sign certain
documents.

HIS LORDSHIP: Oh, no.

WITNESS: It depends on how you mean by forced.

MR. HENDERSON: Q. How did Mrs. Mackenzie come to sign the
documents she did sign?

HIS LORDSHIP: Pledging the stock.

WITNESS: I asked her to sign them.

MR. HENDERSON: Q. What was her attitude at that time? A.
Well, it was not very pleasant.
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Q. And what was the situation, Mr. Mackenzie, how did it come about
that she did sign? A. I told her that if she did not sign it, there would be
no company.

Q. What about that? A. Shesigned it and the company went on,
That was all.

Q. What was her attitude as to there being no company? She says
that at the beginning at least — I am trying to put it fairly — she wanted you
to let the company go, and go back to the commission business. A. She
suggested that often.

Q. And what was her desire? What did she want to accomplish?
A. She wanted her stock, and that was the whole story.

Q. Why didn’t she get it? - A. Because the bank had it.

Q. Why did she sign afterwards then? A. They had it anyhow, and
she might as well sign. That was all. I wanted to continue. They
could close me out at any time.

Q. Did you ever try to see if you could continue without it? A.
No.

Q. That is the general situation. She did sign? A. Yes.

Q. And I suppose that is all you can help us. I do not want to go
into the detail.

HIS LORDSHIP: I do not suppose there is any real dispute about it
beyond that point.  That is the real crux.

MR. HENDERSON: Everything turns on that point. That is all I
am concerned with. f

HIS LORDSHIP: We have had an account from Mrs. Mackenzie and
from the banker in which I do not see very much difference. ,

MR. HENDERSON:I only called Mr. Mackenzie because we all knew
he was here, and I thought it was proper. I did not know what he was
going to say. I thought it was the proper thing to call him and put him in
the box.

HIS LORDSHIP: I think you are right. I would have been very dis-
satisfied if somebody did not call this man. .

MR. HENDERSON: Your Lordship will understand it is not the ord-
inary relations of husband and wife. They are separated at the moment.
In view of that fact I thought it was my duty to put him in the box.

- - - CROSS-EXAMINED BY MR. SLAGHT:

Q. Mr. Mackenzie, down until the unfortunate domestic separation
of you and Mrs. Mackenzie a few years ago, may I take it that except for
an odd spat, which we all have with our wives, you and she got along well?
A. I thought so.

Q. And that she was fond of you? A. Ask her.

Q. Idid and she said so. 'What do you say? A. That is a pretty
hard question to answer.

Q. She behaved like she was fond of you outside of the time when you
would have little troubles? A. Oh, I really think she was, yes.
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HIS LORDSHIP: He does not want to boast. -
MR. SLLAGHT: I do not want to make him boast.
Q. May I take it that while you are a pretty good-natured fellow,

Court of Omtario gometimes you are a strong-minded fellow also? A. Well, I am carrying
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a black eye.

Q. Now? A. Right at the present time.

Q. I did not mean strong-armed. You are strong-minded. =~ When
you make up your mind you are going to have something, you usually try
and get it? A. Yes.

HIS LORDSHIP: Q. Is it true that you are a very successful sales-
man? Is that the honest word to say? Somebody said that here. A. You
would not think so the last year or so.

MR. HENDERSON: He certainly had a wonderful reputation. There
is no doubt about it..

HIS LORDSHIP: If a man really is what we sometimes call a high-
pressure salesman, you do not need to talk very much about whether he is
strong-minded or not.

MR. SLAGHT: We take a look at that chin. There is another evid-
ence of it. I don’t see the black eye.

HIS LORDSHIP: Is there any use spending time getting this witness
to say, “I am a strong-minded man.”

MR. HENDERSON: No use getting him to say things about himself
as to which there is no dispute.

HIS LORDSHIP: Why spend time? Your witnesses have sworn to it,
and Mr. Mackenzie has not denied it yet.

MR. SLAGHT: Thank you, my Lord, I will stop that now.

MR. HENDERSON: We can pay similar compliments to Mrs. Mac-
kenzie.

MR. SLAGHT: Q. Just a word about this worrying you were doing
along in 1920. You told my friend that shortly before December 1920, “I
began to worry because I was trying to keep goods out of the factory.” That
is the time in the fall of 1920 when you were loaded up too much with con-
tracts and goods, is it not? A. Yes. My people had cancelled theirs.
My customers had cancelled three quarters of a million.

Q. When you spoke to Gray and the head office about that, that would
be about that time, would it? A. No, it was Mr. Hillary, I went to about
this.

Q. You told him the situation? A. T told him I thought we were
in trouble.

Q. Did you say Hillary laughed? A. Yes. He said, “What are you
worrying about?” I said, “I will tell you; it is going to go worse;” and I said.
“If you have any more accounts like mine you had better look into them.

. You seem to have kind of caught his mind with that.

HIS LORDSHIP: Q. When would that be? A. I guess that would

be in January of 1921, coming on after the first of the year.
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Q. You are talking to Mr. Slaght as if it was in 1920, A. I was
worried then. When I spoke to Hillary it would probably be around- -

MR. SLAGHT: Q. You made a special trip to speak to Hillary at Mr.
Gray’s suggestion? A. Yes.

Q. Before going to Toronto see Hillary you had been talking with
Gray who was your bank manager here. A. Ves,

HIS LORDSHIP: Q. Is Hillary the Supervisor? A. Yes, Mr.
Norman Hillary.

MR. SLAGHT: Q 1 think Mr. Gray told us, if I remember, that there
was a time there that he suggested you go up and see Hillary? A. Yes.

Q. Prior to going up to see Hillary you had taken Gray into your con-
fidence with regard to your worries? A. Yes,

Q. What attitude did Gray take about it? Was he on the fence, or
did he agree with you, or did he say, “You had better go and see Hillary?”
A.  Well, like every bank manager, they want to help you, but you want to
help yourself and get your debt down. That was the whole thing.

Q. Was it in December or November that Gray first asked you to
get your wife to put up this security, or do you remember? A. I wish I
had some papers - -

Q. I will help you to this extent, Mackenzie. She was sick, she told
us, to two or three weeks with flu, sick in bed, and it was the last day of
the year when Hill got-out there, and she signed it for you. Do you remem-
ber that? A. No sir, I do not.

Q. How long before she signed up was it that you were tackling her
about it, and things were nasty between you over it? Was it two or three
weeks, or a month, or how long? Can you remember that? A. Oh, there
was more or less haggling going along then all the time.

HIS LORDSHIP: Q. How soon did it begin? A. It began just as
soon as I started to go broke.

Q. You know what I mean. You have been given one date. Does
that help you? Mr. Hill came to your house once? A. I don’t remember
that.

Q. You don’t remember his visit to the house at all? A. No sir.

Q. You cannot say that Hill ever did show up at your house? A. I
can’t say that.

Mr. SLAGHT:* Q. When you talked with Gray about these difficult-
ies and he wanted you to get your wife to put this up, did you tell her that
Gray wanted her to put it up? A, Naturally.

HIS LORDSHIP: (). Naturally or unnaturally, did you tell her? A.
I wouldn’t say Mr. Gray; I would say the Bank.

Mr. SLAGHT: Q. I don’t care; bank or Gray. As you told my friend
Mr. Henderson, she did not want to? A. No, she had wanted her stock
back for a long time.

Q. You say the bank had told you that unless she put it up, unless she
signed, that they were going to close you up?

Mr. HENDERSON: He did not say that.
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Mr. SLAGHT: Q. You told my friend Mr. Henderson as to why she
did sign it; that the bank had it anyway, “might as well sign, and I told her,
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is right.

Q. Did you get that idea from the bank? A. Yes.

Q. Did they tell you to pass it on to her? A. No.

Q. You got that from the bank? A. Not in so many words.

Q. That is the way you put it to her? A. Yes.

Q. Perhaps this will help you. Here is a bill from Messrs. Hill, Greene
and Hill, December 31st, 1920, “Attending Mrs. J. Angus Mackenzie, advis- 10
ing her as to her liability under guarantee to the Royal Bank, two dollars”,
charged to Mackenzie, Limited. Do you remember that? A. No sir. I
never saw that, and I never saw Mr. Hill. I only have rumour to know that
she went there.

I am instructed Mackenzie Limited paid this bill of two dollars. A.
How would I know?
. Well, you were the boss. Maybe you don’t remember. A. T did-
n’t pay the bills.
. Do you suggest that Mackenzie Limited did not pay this bill for 20
two dollars? A. I would not. :

Mr. SLAGHT: I will put this in.

Mr. HENDERSON: That has not been identified in any way.

HIS LORDSHIP: I am afraid, Mr. SLAGHT: - -

Mr. SLAGHT: 1 guess that is right. '

HIS LORDSHIP: He has not gone far enough. He says he does not
know that bill; he never saw that bill. :

Mr. HENDERSON: He never saw Mr. Hill

HIS LORDSHIP: If Mr. Hill were to deny being there, you cannot
corroborate it by this witness. 30

Mr. SLAGHT: No. i

Q. You remember there was some trouble prior to 1920 about an em-
ployé of the company, whose name Mr. Henderson thought we had better not
mention. He got some of the company money deposited in a wrong bank,
in another bank? A. Yes.

Q. You took that up with the bank, and they got Mr. Henderson into
it, and it was straightened out, and got most of the money back for the com-
pany? A. Yes.

HIS LORDSHIP: Q. Was it the bank got Mr. Henderson into it, or
was it you through the bank? A. Would it make any difference? " 40

Q. Idon’t know. You are not concerned about whether it makes dift-
erence or not. All you have to tell me is what you know. A. I know I
went to Mr. Henderson.

. You are the person who went to him? A. Yes.
Mr. HENDERSON: As a matter of fact, Mr. Gray came with him.
HIS LORDSHIP: They both came and they got the money, got the

bond.
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WITNESS: We got a bunch of it anyway.

Mr. SLAGHT: Q. A bunch of bonds? A. And other things.

Q. Did you at that time give Mr. Gray a bond, do you remember?
A. No.

Q. Speak out. A thousand dollar bond? A. No.

Q. Tell us what occurred about that? A. Do you mean about the
stuff we got back from this fellow ?

Q. Did you give Mr. Gray a thousand-dollar bond at that time? Al
did not.

Q. Or any bond? A. No. There is some stuff in the box there yet
but it is not much good.

HIS LORDSHIP: Q. Did you give it to him then, the stuff in the
box? A. Tt is still there in my box, no.

Mr. SLAGHT: Q. Did you give him a gift at that time, your Bank
Manager? A. Well, we had been exchanging gifts for years.

Q. Leave out the lolly-pops and Christmas boxes, and tell me whether
about that time you gave Mr. Gray a gift. You were so pleased about the
finding of this stuff and getting it back, did you make a personal recogni-
tion to Mr. Gray at that time? A.. No, because they were all there. We
sold the bonds. T couldn’t have given him any.

Q. Any money? A. No. I never gave him a dollar in my life.

Q. You and he were great friends? A. Yes.

Q. You kept him fully posted as to the condition of the company at
all times? A. He and the auditors too, quite open.

- - - RE-EXAMIED BY MR. HENDERSON:

Q. Who were the auditors of the company? A. Crawley and Milne.

Q. Recognized as the leading firm here in Ottawa.

HIS LORDSHIP: Somebody spoke of that man who became the
assignee. ‘

MR. HENDERSON: Q. Which was the trustee in bankruptcy, Mr.
Crawley or Mr. Milne? A. Mr. Crawley. Mr. Milne did most of the
active work. _

Q. No trouble about that; they were a leading firm of auditors. They
rendered statements to the bank I suppose from time to time? A. Yes.

Q. My friend asked you about Mr. Hill. You say you never saw Mr.
Hill? A. I know Mr. Hill very well.

Q. You would meet him from time to time? A. Known him for
years.

Q. You knew he was advising your wife, did you? A. I understood
sO.

Q. But you did not come in contact with him? A. No.

These other lawyers who advised her, did you come into contact

with them at all? A. Not in any connection with advice to Mrs. Mackenzie,
no.

MR. HENDERSON: That is the defence, my Lord.
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REPLY
MRS. JEAN MACKENZIE, Recalled,

EXAMINED BY MR. SLAGHT:

Mrs. Mackenzie, I just wanted to ask you, when did you learn for
the first time that your securities which you pledged on the 21st of Novem-
ber, 1921, to the bank for the new company had been freed before you
signed that pledge? 10

MR. HENDERSON: My friend asked that in-chief.

MR. SLAGHT: It arises out of your examination of Mr. Gray.

MR. HENDERSON: You cannot go on forever.. My friend went into
that fully.

HIS LORDSHIP: Do you concede that she swore that she did not
know until recently that her securities were free at about the time of this
1921 pledging?

MR. HENDERSON : Yes, my Lord, I concede she has already said that.

MR. SLAGHT: That is all I was going to ask her.

MR. HENDERSON: Your Lordship is not trying to bind me to any g
precise form of words? -

HIS LORDSHIP: I may as well tell you frankly. I do not want to
have any misunderstanding. My recollection of what Mrs. Mackenzie said
was that wuntil recently, perhaps about the time this litigation began, or
something of that sort- -

MR. SLAGHT: 1 thought so. I was not sure, but am going to ask
the leave of the court to ask her now.

MR. HENDERSON: If it is only for that, it will take less time than -

‘talking about it. My recollection is the same as your Lordship’s, that she

said quite recently. My understanding is it was prior to the filing of the 3¢
statement of claim. ’

MR. SLAGHT: Q. When did you first learn that your securities at
the time you pledged them in November 1921 had been free just prior to
your pledging them then? A. When I consulted with Mr. Ritchie and he
investigated some time over three years ago.

Q. About the time you commenced this action? A. Yes.

Q. If you had known that- -

MR. HENDERSON : That was put before.

MR. SLAGHT: Q. - - when you were asked to sign that document,
and when you signed any subsequent confirmations of that document. 40
would you have signed them? A. No.
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full.” You knew that part? A. Knew what?
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Q. What you signed here. A. I didn’t know what I signed in Mr, Jean Mackenzie

Beament’s office.

Q. Are you trying to pose here as an ignoramus? You have shown
yourself to be a very clever woman in answering questions. A. I didn’t
know what I signed in Mr. Beament’s office.

Q. Nor at any other time? A. I am referring to that.

Q. Did you at any time know what you were signing? A. I didn’t
read the documents.

Q. Did you know what you were signing at any time? A. Put that
again please.

Q. At any time did you know the importance of what you were sign-
ing? A. No.

Q. Not at any one stage of the proceedings? A. No. I knew I
was signing my securities away at times.

Q. At this time? A. At that time.

Q. At this time didn’t you know that the object of your signing at all
was in order that your securities might remain pledged to the bank? A.
Absolutely no.

Q. What did you think you were signing for? A. I was asked to come
to Mr. Beament’s office to sign a paper. I didn’t read it.

Q. What for? A. T was not told what it was for.

Q. Didn’t you know it had to do with these same securities? A.
It might have had.

Q. Didn’t you know it then? A. I didn’t know.

Q. Didn’t you know that was the reason that your signature was ne-
cessary, because your securities were there? A. No. I was told to go
with my husband to Mr. Beament’s office to sign a paper.

Q. Didn’t you know it had to do with the fact that your securities
were in the bank? A. No. I said that yesterday. :

I know, but I cannot follow you. You knew your securities were
in the bank, didn’t you? A. They were all of 1921 from June on.

Q. You heard what your husband said, that they had been in the bank
practically always. A. 1 understand from his Lordship that my securities
were freed in 1917 till 1920.

Q. His Lordship has not said so.

HIS LORDSHIP: I have not said that. -

MR. HENDERSON: Q. Asa matter of fact, your securities physically
speaking were in the Bank of Ottawa? :

HIS LORDSHIP: Q. That is, the documents, the papers, the certific-
ate that you had so many shares, were they constantly in the bank? Did

Cross-
Examination
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Plaintif’s Reply Say from 1917.
MR. HENDERSON: Q. I do not mean your legal possession. Had

No. 8 you actually had them? A. I had actually had them.
Jean Mackenzie Q. Where did you keep them? A. I think in a safety- -
Examination Q. Don’t think please; answer. A. To the best of my recollection.

Q. I don’t want the best of your recollection, if you had them, where
did you have them? A. In a deposit box in the bank.

Q. Were they in a deposit box in the bank, or was the bank keeping
them for you? A. Just for safe-keeping there.

Q. Was the bank keeping them for you? A. They were in the bank
for safe keeping in a deposit box.

Q. Everything in the bank for safe-keeping is in a deposit box? A.
But not there for security. 3

Q. I understand that, but they were in the bank, weren’t they? A,
Yes.
HIS LORDSHIP: Surely, it is a very different thing. If the woman
is right, if she had a deposit box there, and it happened to be in that bank,
it is just as good for her purpose as if it was in the Huron and Erie.

MR. HENDERSON: Precisely.

Q. Did you have a deposit box in the Royal Bank? A. Yes.

Q. Did you go to it? A. I hadn’t anything else that mattered.

Q. Did you ever go to the deposit box in the Royal Bank and open it
and take securities out, or put them in? A. No, I did not. If I wanted to
look at them — I had no occasion to look at the Ottawa Dairy Stock. It
was there safe.

Q. There was a period of time, as to which we quite agree that if you
had gone to the bank and said, “I want to take my dairy stock out and put
it somewhere else, or do anything I like with it,” you would have been en-
titled to get it.

HIS LORDSHIP: Please let us get somewhere with this question.
She said she had a deposit box. Now she says she did not go there herself.
Suppose she sent somebody else? What do you mean by that? Did you
give somebody else a key to go and take things? A. I had nothing else
in there of value.

Did you have a deposit box yourself in your own name? A. 1
understood I had.

MR. HENDERSON: Q. Do you know that you did have? A. Yes.

Q. Were you ever at it? A. 1 never went to it.

. Was it in your name, as his Lordship puts it to you? A. Yes,
I should think so.
Q. Not that you think so; did you have it? A. (no response).
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Q. A great many statements have been made here, Mrs. Mackenzie.
I want to check you on just that one. Will you swear that you had a deposit
box in your name in the Royal Bank? A. That is on oath?

Q. Yes, this is all on oath, Mrs. Mackenzie. Don’t you realize that?
A. Yes, I had a deposit box to keep my Ottawa Dairy stock in. '

Q. In your name? A. After it had been returned to me. May I
say that?

HIS LORDSHIP: Q. Of course, you may say that. Who returned
it to you? A. Mr. W. J. Bell one of the members of the company came
out and returned it to me, handed them to me in my house. He said, “Here
are your securities. My advice is never put them up again, no matter if
your husband - -”

Q. I do not think you ought to say that. A. They were in my poss-
ession for a short time.

Mr. HENDERSON: Q. Then they went back to the bank, did they?
A. For safe-keeping. I didn't wish to keep them in the house.

HIS LORDSHIP: If that was in 1917, they could not be at the bank
till the 13th of September, 1920, !

Mr. HENDERSON: Q. Where were they at Christmas time of 1917?
A. In the bank, T should say. They were in the deposit box.

Q. What had you done with them? To whom had you given them?
A. In the deposit box.

Q. To whom had you given them? Had you put them in the box?
You told me a while ago you did not. A. T did not walk into the box and
open it with a key. I took them in to the bank.

Q. Every business man knows if you have a deposit box you are the
only one who goes to it, unless somebody with your written authority. To
whom did you give your securities? To whom did you give the papers repre-
senting these shares? A. I took them in to Mr. Gray in the bank.

Q. When? A. The date I couldn’t say, Mr. Henderson. It was some
time after they were returned to me,

Q. And you left them with Mr. Gray for safe-keeping by the bank,
did you? A. Yes.

Q. Isthat It? A. Yes.

Mr. SLAGHT: That is the reply, my Lord.

---ARGUMENT:

- - - EXHIBIT 25—Writ (put in during argument.)
- - - Judgment Reserved.
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No. 9

REASONS FOR JUDGMENT OF THE HONOURABLE
MR. JUSTICE McEVOY AFTER TRIAL.

] Copy of Reasons for Judgment of
S. C. O. McVoy, ]J., delievered September 21st,
JEAN MACKENZIE 1931. ‘
vSs. r ARTHUR SLAGHT, K.C,, for Plain-
THE ROYAL BANK tiff.
OF CANADA G. H. HENDERSON, K.C,, for Def-
endant.

In this case the plaintiff in her statement of claim sets up that she is
the wife of John Angus MacKenzie; that in or about the year 1913 the hus-
band organized a company known as MacKenzie’s Limited, to manufacture
lumberman’s supplies; that MacKenzie’s Limited through the husband trans-
acted its banking business with the Royal Bank of Canada, at its Ottawa
Branch; that some time prior to January, 1921, MacKenzie Limited and the
husband arranged with the defendant Bank for a credit on account of MacKen-
zie Ltd.; that for the purpose of securing the credit the husband requested
the plaintiff to hypothecate to the defendant Bank 100 common shares and
087 preferred shares of Ottawa Dairy Company Limited derived by the plain,
tiff from her father’s estate; that the plaintiff without independent advice
signed a letter of hypothecation of these shares and delivered the shares; that
the business of MacKenzie Limited became heavily involved and executed an
authorized assignment in Bankruptcy oa June 14th, 1921; that on the 27th of
June, 1921, the defendant Bank filed its claim in Bankruptcy for $164,000.00
and valued under the Bankruptcy Act the securities held by the Bank against
the indebtedness of MacKenzie Limited at $265,000.00, without valuing or
mentioning the securities of the plaintiff then in the bank’s hands; that on the
13th of September, 1921, the defendant Bank filed in the Bankruptcy pro-
ceeding, another affidavit of claim setting up the amounts of its claim against
MacKenzie Limited at $121,372.94, and valuing under the Bankruptcy Act
its securities held at $125,000.00, without valuing or mentioning the plain-
tiff’s securities; that without being independently advised she signed on the
13th of September, 1921, with the husband, a letter which is set out verbatim
and which purports to approve of the filing of this $125,000.00 valuation, and
purports to agree that in so doing the Bank should not release the plaintift
and her husband from their respective guarantees until the bank had bzen
actually paid; that on the 14th of November, 1921, the Trustee consenting,
the Registrar in Bankruptcy issued an order confirming and ratifying two
indentures of release, releasing to the defendant bank all the realty and per-
sonalty set out in the Declaration of Value which did not include the plain-
tiff’s securities; that by the operation of the said claim and the subsequent
Vesting Order the total indebtedness of MacKenzie Limited for which the
plaintiff’s securities were hypothecated was discharged and the plaintiff was
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entitled to a reconveyance of her securities since the 27th of June, 1921, and
that the defendant Bank has wrongfully withheld them; that on the 25th day
of November, 1921, the husband purchased from the defendant Bank the se-
curities mentioned in the Vesting Order and, procured from the defendant
Bank advances amounting to $125,000.00 for the purpose of satisfying the
purchase price of the said assets. 1

On the 25th of November, 1921, the husband procured the incorpora-
tion of a company known as MacKenzie Manufacturing Co. Ltd., for the
purpose of carrying on the business formerly carried on by MacKenzie Lim-
ited and assigned to MacKenzie Manufacturing Company Limited his inter-
est in the assets purchased from thedefendant Bank; that on November
25th, 1921, the husband represented to the wife that the indebtedness of
MacKenzie Limited had not been paid or satisfied, but was being assumed by
MacKenzie Manufacturing Company Limited and that the securities (Dairy
shares) hypothecated by the plaintiff for the credit of MacKenzie Limited
continued liable for the amount due, and the plaintiff, without independent
advice, was induced to execute in favour of the defendant Bank a letter say-
ing that an agreement with the MacKenzie Manufacturing Company Lim-
ited has been entered into upon the request of the husband and the plaintiff
and upon the understanding that the Bank is entitled to continue to hold all
personal securities hypothecated by us (the husband and wife) to the Bank
as collateral to the indebtedness of MacKenzie Limited until all money ad-
vanced to MacKenzie Manufacturing Co. Ltd. have been fully paid to the
Bank; that on the 21st of November the husband induced the plaintiff, who
had no independent advice, to execute a guarantee in favour of the defen-
dant Bank in respect of the indebtedness of MacKenzie Manufacturing Com-
pany Limited; that in April, 1924, the defendant Bank forwarded to the
Plaintiff a renewal of letter of guarantee in respect of this indebtedness of
MacKenzie Manufacturing Company Limited; that in September, 1924, the
plaintiff consulted her solicitor and was advised to limit the period during
which she would be liable under the guarantee to 1st October, 1925, and the
plaintiff’s solicitor advised the defendant Bank that the plaintiff would not
continue the guarantee after October 1st, 1925, and requested the defendant
Bank to make otlicr arrangements so that the plaintiff’s securities might be
released; that the Manager of the defendant Bank sought an interview with
the plaintiff and represented to her that there was no reasonable ground to
apprehend any loss from the pledging of her securities and that to press for
release in October, 1925, might seriously handicap MacKenzie Manufactur-
ing Company Limited, without any benefit to the plaintiff, induced the plain-
tiff to agree to instruct her solicitor to withdraw the letter as to the lst
October, 1925, withdrawal and without independent advice the plaintiff did
so; that in April, 1926, the plaintiff was again requested to renew the guar-
antee of the MacKenzie Manufacturing Co. Ltd. but the plaintiff resisted all
requests and declined further liability; and the plaintiff prays a declaration
(a) that on the 14th of November, 1921, she was entitled to a return of her
securities by the defendant Bank; (b) that the letter of hypothecation dated
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25th of November, 1921, was executed by the plaintiff under the misappre-

hension induced by the representations of the husband that the debt of Mac-

Kenzie Limited was not paid and by the form of such letter drawn up by the
defendant’s solicitor, that the plaintiff’s securities hypothecated by her with-
out independent advice, as securities for the indebtedness of MacKenzie Lim-
ited were still liable for such indebtedness whereas upon that date MacKenzie
Limited was no longer indebted to the defendant Bank and the plaintiff was
entitled to the return of her securities; (c¢) that the letter of guarantee dated
November 21st, 1921, was executed by the plaintiff under misapprehension
induced by the representation of the husband that the indebtedness of Mac-
Kenzie Limited had not been vaid but was being assumed by MacKenzie
Manufacturing Company Limited and that the securities hypothecated by the
plaintiff without independent advice for the credit of MacKenzie Limited
continued liable, as security for the indebtedness of MacKenzie’s Limited
whereas at the date of this letter MacKenzie Limited was no longer indebted
to the defendant Bank and the plaintiff was then entitled to the return of her
securities or in the alternative that her liability terminated on October 1st,
1925; (d) an order that the defendant bank execute and deliver a conveyance
of the securities and consequential relief.

In its statement of defence the defendant Bank admits that the plain-
tiff and John Angus MacKenzie are husband and wife; that the husband or-
ganized the company MacKenzie Limited; that in connection with MacKen-
zie Limited the husband did his banking business with the defendant bank;
and that prior to January, 1921, MacKenzie Limited and the husband arrang-
ed for a credit with the defendant on account of MacKenzie Limited all as
alleged. .

It says that the husband was the President and acted as general man-
ager of MacKenzie Limited which did business with the defendant bank and
that the plaintiff did hypothecate the shares with the defendant bank as col-
lateral security to the indebtedness of MacKenzie Limited to the defendant
Bank and that the first or original hypothecation was made on December
31st, 1920. That this hypothecation was made in support of a guarantee giv-
en by the plaintiff to the bank, of the account of this company, which guar-
antee was from time to time renewed and on each occasion the Plaintiff had
competent independent legal advice.

It says that it is true that the company became insolvent in 1921; that
the assets were acquired by a newly incorporated company, “MacKenzie Man
ufacturing Co. Ltd.”; that the assets held by the defendant Bank as secur-
ity were relinquished by the trustee in Bankruptcy to the defendant Bank in
manner as provided by the Bankruptcy Act; that they were subsequently
sold to the husband who in turn resold them to the company then incorpor-
ated under the name of MacKenzie Manufacturing Company Limited.

It says too, that the husband, as president of the new company, arranged
that it do its banking business with the defendant Bank and arranged a
credit for it and for the giving to it of certain securities, including guaran-
tees from himself and the plaintiff as collateral to which the plaintiff gave a
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further hypothecation of the shares of stock mentioned and that in this trans
action the plaintiff had the benefit of independant legal advice as was certi-
fied to the defendant Bank by the plaintiff and her legal adviser under date
of November 21st, 1921.

It says, too, that during the negotiations with the Trustee in Bank-
ruptcy of MacKenzie Limited the Bank took precaution and saw to it that
the plaintiff and her husband were satisfied with the valuation put upon
the securities referred to and that they were satisfied with the arrange-
ments being made which included a stipulation that although the claims
of the Bank would be considered paid in full as between the Bank and the
Trustee that this would not in any way release the plaintiff and her husband
from their guarantees to the Bank, nor should their personal securities be in
any way affected until the amount due to the Bank would be actually paid.
In this connection the defendant Bank says the plaintiff again had the ben-
efiit of competent legal advice as appears by letter of September 13th, 1921,
which was, it is alleged, prepared by the independent legal adviser of the
plaintiff and delivered by him for her to the defendant Bank.

It says, too, that anything done by the plaintiff in respect of the trans-
actions in the month of November, 1921, having to do with the transfer of
the assets hereinbefore referred to, to the new company, was done under
competent legal advice, and no representations were made by the defendant
in connection with the said transaction which were not true in substance
and in fact.

It says, too, in reference to the letter of withdrawal from the surety-
ship of October 1st, 1925, that the plaintiff had the benefit of independant
legal advice, and her legal adviser had interviews with the defendant’s
manager.

The defendant Bank, too, specifically denies that any representations
were made by its manager or anybody on its behalf in connection with the
matters set forth as to the forwarding of the letter of renewal by the defend-
ant to the plaintiff in April, 1924, and as to the letter limiting the guarantee to
October 1st, 1925, and says it was made clear to the plaintiff by her solicitor
that if she withdrew from her guarantee it would probably result in the im-
mediate winding up of the company and in loss to the plaintiff, and that then
there was good reason to expect that the business operations of the Com-
pany would be successful.

Joinder of Issue was by effluxion of time and the setting down for trial
was by consent of both parties.

Jean MacKenzie, the plaintiff, was Miss Andrews, an Ottawa girl by
birth. She received a high school education in her natal city. She received a
musical education but had no business education in any business school or
academy.

In 1901 she was married to John Angus MacKenzie. He was then em-
ployed in the Woods concern in Ottawa, He then went into some coffee
business, then into a commission business in partnership with Jno. Louis
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White. He had a good reputation for energy and power as a salesman. THe
later started a company in which he told his wife he had invested $8,000.

Mr. Andrews, the plaintiff’s father, died about April 20th, 1907. He left
the plaintiff a comfortable residence on Cambridge Street, Ottawa, which
was later sold for $6,000, some mortgages, two thousand dollars in cash, and
shares of the Ottawa Dairy Co. Ltd. These shares are, in the main, the sub-
ject matter in dispute in this action.

The company started by John Angus MacKenzie and known as Mac-
Kenzie’s Limited seems, for a time, to have prospered. In 1913, it was in-
dicated by Ex. 17, a sheet produced by the bank from its files, identified by
the present local manager of the bank, at Ottawa, and marked as an exhibit
without objection, that Mrs. MacKenzie, the plaintiff, pledged as collateral
security on account of “J. A. MacKenzie, MacKenzie Limited, Ottawa, Ac-
count No. M. 11,” on April 14th, 1913, two certificates, one No. 69, 87 shares
Qttawa Dairy Co. Ltd. preferred face value $50., actual value $55 each and at
the same time certificate No. 58 for 142 shares Ottawa Dairy Co. Ltd. com-
mon par value $50. valued at $60 each; and that on April 23rd, 1917, Jean
MacKenzie purports to have signed the “Collateral Securities sheet, Ex. 17,
showing a return, as of that date, to her of these securities.

There is a notation written under the entries extracted from Ex. 17,
above, these words:

“Letter from Company”
“Letter from Mrs. MacKenzie re stock.”

No such letters were produced or accounted for by the defendant Bank
upon the oral evidence.

The other bonds listed on this Ex. 17 seem to be bonds of John A. Mac-
Kenzie and seem to have no significance in this action beyond the fact that
the entries indicate that they were sold by the Bank apparently on Decem-
ber 14th, 1920, and the proceeds credited, it would seem, to the account of
MacKenzie Limited.

In the same manner and without objection, Ex. 16 was proven and filed.
It reads, “Collateral securities held on account of Jean MacKenzie, wife of J.
A. MacKenzie, 220 Clemow Ave. It indicates that on January 14th, 1914,
Jean MacKenzie had with the Bank certificate No. 2238, 5 shares Ogilvie
Flour Mills Ltd. Preferred par value $500, and that on March 18th, 1914, she
signed the sheet Ex. 16 after the words “Date Delivered”, indicating the re-
turn of the Ogilvie shares on that date.

Then, under date June 6th, 1917 (less than two months after April 23rd
1917, the date at which she seems to have signed Ex. 17 to acknowledge the
return to her on that date of the Dairy shares) this Ex. 16 indicates that the
Bank held as collateral security on account of “Jean MacKenzie Account No.
M.14, Certificate No. 180, 142 shares Ottawa Dairy Co. common, par value
$7100. and No. 271—87 shares Ottawa Dairy Co. preferred par value $4350,
and as of February 18th, 1918, appears her signature, and initial C. G. indic-
ating an admission on her part that her Dairy shares were on that date re-
leased to her and ceased to be security to her account No. M.14. Two War
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Loan Bonds, a thousand dollars each, are listed on this Ex. 16, as to one of
which she seems to have signed, as admitting its return to her on February
19th, 1918, and the other is noted as having been sold and proceeds credited
to “Savings” on January 15th, 1918,

Then, it appears on this Ex. 16 as of Oct. 13, 1920, that the bank held on
account of Jean MacKenzie as collateral security to her account No. 14, Cert.
275, 87 shares Ottawa Dairy Ltd. Preferred, and as of date Oct. 17th, 1921,
it is indicated in this Ex. 16 that Cert. 209, 100 shares Ottawa Dairy. Co. Ltd.
were held as collateral security to the account of Jean MacKenzie No. M.14.

It would therefore appear from these two Exs. 16 and 17 that the plain-
tiff’s shares are in the defendant bank as security to Jean MacKenzie Accounut
No. M.14; and that they are not at this time and have not been in the defend-
ant’s bank as collateral security to MacKenzie Limited Account No. M.11,
since the 23rd of April, 1917, and that there is no collateral security sheet
produced, indicating that the plaintifi’s shares were ever held by the bank as
security to the MacKenzie Manufacturing Co. Ltd. account.

There is produced and filed as Ex. 1 a document signed by the plaintiff
which bears the date December 31st, 1920, whenever it was signed. It is
upon the bank’s usual form. “List No. Bills. shares of Corporations
____________ lodged with or assigned to the Royal Bank of Canada in connection
with the liabilities, however arising of MacKenzie Ltd. to the Roval Bank of
Canada” and then follows a very ampie and all encircling transfer to the bank
of the securities named, viz. 87 Ottawa Dairy Stock Preferred;

100 Ottawa Dairy Stock Common.

There is some writing scrawled angling across this paper which was
said by witnesses to be no part of the original document.

In connection with Ex. 1. must be examined the typewritten paper, Ex.
19. It is also dated December 31st, 1920, and purports to certify and declare
over the name “H. P. Hill with reference to the letter of Guarantee to the
Royal Bank of Canada dated the 31st day of December, 1920, executed by
Jean MacKenzie . . . wife of J. Angus MacKenzie, for the purpose of guar-
anteeing and securing the past or future indebtedness of her husband . ... I
hereby declare that Mrs. Jean MacKenzie has consulted me as to the liability
which she incurs by executing the said guarantee __that I have advised her
fully as to the effect..__her liability thereunder..__the manner in which the
same can be enforced ._...that she understands the nature and effect of the
said transaction, and I hereby declare that I have given this advice to Mrs.
Jean MacKenzie as solicitor for her and in her interest only, and separately
and entirely apart from the interest of her husband or the said bank.”

(Sgd.) “H. P. HILL”

and on the same paper and following the above are the words:

“I hereby admit and declare the above letter is true and correct” etc.
and signed,
“JEAN MACKENZIE”
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It is unfortunate that the bank has lost the original of this paper.
No witness is called to speak about this document who knows anything

Court of Omtario ahout its manner of creation, except Jean MacKenzie and her account of

Judgment of the
Honourable Mr.
Justice McEvoy

Dated September

what occurred in connection with the document is if it ought to be ac-
cepted, an account that renders the document useless. If this certificate of
Mr. Hill aided by the letter of the plaintiff is, by its mere production by the
Bank, to be accepted as proof sufficient, that Mrs. MacKenzie had competent
and independent advice, then it would seem that the protection that the law
has, for more than a century, thrown about what is called a “protected class”
will, in practice be obliterated and rendered ineffective by the procuring by
the bank at the right time, and the filing away in a filing case for production
at the critical moment, of a few extra pieces of paper, papers with written
statements thereupon, which no witness, who knows whether the facts related
therein are real or fictitious, is called upon to pledge his oath to swear of the
statements that they are true and to swear so convincingly as to make it safe
for the court to base a decision upon the reliability of such statements.

In connection with this paper attention ought to be directed to Ex. 18, a
letter purporting to have been signed by the plaintiff Jean MacKenzie in
reference to a pledging of these Dairy shares to the Royal Bank at a date of
October 18th, 1915. I do not remember the production of any document in-
dicating that there was a loan made by the bank to the MacKenzie Limited
at about this date. There is, however, another Ex. No. 22, in form similar to
Ex. 19. It was said to have been prepared by the Bank and to have been sign-
ed by H. P. Hill. It does not purport upon its face to have been signed by
Mrs. MacKenzie but it, too, purports to declare that proper and sufficient in-
dependent advice was given to Mrs. MacKenzie under date of October 18th,
1915. This document is dated March 6th, 1916. Mr. Hill was not called to
say that the matter spread upon this exhibit was true, nor to say that he was
in possession of all the information that it now appears would be necessary
for him to have in order to be able to advise her — or indeed as to what if
any information he had as to the circumstances surrounding the situation
then existent. IR T S S

I think it is desirable, before considering more than incidentally — the
oral evidence taken at the trial, to examine and set forth the substance of
the remaining documentary evidence filed upon the trial. I do so in order
of dates.

Ex. 4 is what purports to be a copy of a statutory declaration made by
C. A. Gray, the local manager of the defendant Bank on the 22nd of June,
1921, in the Bankruptcy proceedings in the estate in Bankruptcy of Mac-
Kenzie Limited. He declares that the debtor was on the 14th day of June, the
day of the assignment indebted to the creditor, the defendant Bank, in the
sum of $164,400.00 as shown by the account hereto annexed.” (The account
is not annexed to the copy filed). That the creditor has not to his knowledge

or belief any security except:
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Assignment of stock in trade, 88 of the Bank Act $117,500.00
Hypothecated book accounts ____ 103,000.00
Second mortgage on real estate 139-40 Queen St.

South, and first mortgage on Duke St. property __ 45,000.00

Together with certain other securities in aid of
guarantees which I am advised the Bank is not le-
gally obliged to specify.

Exhibit 2 is a copy of a letter dated September 13th, 1921, said to have
been prepared at the Bank and signed by the MacKenzies, husband and
wife. It purports to say that the MacKenzies know that the Bank are valu-
ing “certain securities at $125,000.00 and that the Trustee will be at liberty to
accept the valuation and that the MacKenzie's “agree” that it will not
in any way release us from our obligation under guarantees to the
Bank, nor shall our personal securities be in any way affected until the
amount due the Bank by MacKenzie Limited has been actually paid.

Ex. 5 is what purports to be a copy of a declaration made by the same Mr.
Gray, the manager of the local branch of the Bank at Ottawa, on Sept. 13,
1921. 1In this he says that the debtor was on the 28th of June, 1921, the day
of the assignment and still is indebted to the creditor in the sum of $121,-
372.94 as shown by the annexed account marked “A”. This shows demand

loans 120,000.00
Interestonsame ... 303.35
Amount in liquidation 1,069.59
Proportion of taxes paid, add say . 3,500.00

That the Royal Bank has no security to my knowledge

or belief except valued as follows:

(1) Second mortgage on 139-40 Queen Street, Ot-
tawa, Equity worth in my opinion ____________ $30,000.00
(2) Hpypothecation of goods taken in manner pro-
vided by the Bankruptcy Act, also Book ac-
counts for goods sold by the Trustee on be-
half of the bank . e 50,000.00
Hypothecations are dated various dates from Dec.
13, 1920, to June 26th, 1921. Assignment dated
12th June, 1920, covering book accounts and
other debts owing MacKenzie Ltd. 40,000.00
Securities assigned by John Angus MacKenzie per-
sonally to the bank on dates from June 12,
1920, to October 8, 1920. __.. 5,000.00
$125,000.00

On the 9th day of November, 1921, the manager of the local branch, Mr.
Gray, made an affidavit in effect:

1. That the Bank is one of the secured creditors.

2. That MacKenzie Limtied made an authorized assignment under the
Bankruptcy Act to Arthur Cromby.
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3. That the Royal Bank did, under sect. 46 of the Bankruptcy Act on
Sept. 12, 1921, require the Trustee to elect as to whether he would or would
not redeem the securities set out in a certain declaration of value (i.e. the
one made by manager Gray).

4, That at a meeting held on Sept. 13 and Oct. 5, 1921, upon instruc-
tions from the Inspectors, the Trustee determined not to redeem.

5. That at a meeting of Inspectors held Oct. 5, 1921, it was resolved
that the Trustee should release all equity in the realty and personalty set out
in the declaration of value and this was done by release attached.

Thereupon on the 14th of November, 1921, upon motion made on be-
half of the Bank, the Bankruptcy Court made an order, Ex. 3, ordering and
declaring that the releases be and they were thereby ratified.

Upon the oral evidence it is common ground that a movement was at this
time on foot between John Angus MacKenzie and the Bank whereby a new
company to be known as MacKenzie Manufacturing Co. Ltd. was to be and
was organized.

On the 21st of November, the plaintiff Jean MacKenzie signed a paper
copy of which is Ex. 7. This writing says: “In consideration of the Royal
Bank agreeing or continuing to deal with MacKenzie Manufacturing Co. Ltd.
—the customer—in the way of its business as a Bank, the undersigned here-
by jointly and severally guarantee payment to the Bank of the liabilities
which the customer has incurred or is under or may be under to the Bank,
whether arising from dealings between the Bank and the customer or from
other dealings by which the Bank may become in any way whatsoever a
creditor to the customer; including interest, — charges for commission —
other expenses — cost the joint and several liability of the undersigned here-
under being limited to the sum of $200,000 with interest.

And the undersigned agrees that the Bank may refuse credit ... grant,
release. . and otherwise deal with the customer and other parties and
securities as the bank may see fit_____ without prejudice to or in any way
limiting or lessening the liability of the undersigned under this guarantee.

And this guarantee shall not be considered as wholly or partially satis-
fied by payment_._____ received by the Bank.._.__ all payments shall be applied
as payments in gross.......without any right of the undersigned to claim the
benefit.____until payment to the Bank of the amount hereby guaranteed.....
and this guarantee shall secure any ultimate balance. . . and the Bank shall
not be bound to exhaust.___.. before being entitled to payment from the un-
dersigned.

And this shall be a continuing guarantee.

Accounts settled between the Bank and its customers..._ be received as
conclusive evidence against the undersigned. ... and shall not be disputed or
questioned by the undersigned.

And the undersigned specially waives and.._.. any benefits of discussion
and division.” :

Bearing date this same 21st day of November, 1921, a further document
is said to have been prepared for and signed by Jean MacKenzie. It is filed
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as Ex. 23 and is in the same form as Ex. 1, only the “list of._____ shares in
corporation”_____ __ is:
100 Com. Ottawa Dairy Co. Ltd. 50.
87 Ottawa Dairy Stock Preferred 50. .
Exhibit 8 bearing the same date, November 21st, 1921, is a certificate of
E. F. Burritt that he has advised Mrs. Jean MacKenzie — given her inde-
pendent advice on this transaction of the 21st of November, 1921 — using

the words as prepared, it is said and not denied, by the bank is substantially
the same language as is used in 8 — and Mrs, MacKenzie signs a letter
stating that Mr. Burritt’s letter to the Bank is true. Mr, Burritt is not call-
ed to say that what is in the letter is true or as to what information he had
before advising.

That seems to constitute the day’s work for Nov. 21, 1921.

The next document executed was Ex. 10, dated Nov. 25, 1921. This is
an agreement between the Royal Bank and John Angus MacKenzie. It re-
cites: (1) the process whereby the Bank procured its supposed right to the
equity of redemption as already indicated and recites the order “obtained
from a judgment in Bankruptcy... confirming the release and _____ vest-
ing in the bank the property comprised in the said securities.” And (2) that
John Angus MacKenzie has offered to purchase all the Bank’s “right, title
and interest” in the property described.

Witnesseth the bank agrees to sell and the purchaser, John Angus Mac-
Kenzie, agrees to buy all things in schedules “A” and “B’ for $117,150.12,
with interest at 7% per annum till the day of actual payment upon the follow-
ing terms and conditions :—

(1) The price shall be paid within thirty days, upon payment, poss-
ession and title shall be given.

(2) Upon MacKenzie making transfer of all the property to MacKen-
zie Manufacturing Co. Ltd. the bank agrees to give a line of credit not ex-
ceeding $125,000. to the MacKenzie Manufacturing Co. Ltd., and to advance
upon the following securities:

(a) Under Sect. 88 of the Bank Act against the goods and chattels

in Schedule “A”;

(b) An assignment by MacKenzie Manufacturing Co. Ltd. to the
Bank of the book debts, etc., in Schedule “B”.

(¢) The execution and delivery to and in favour of the Bank of the
personal securities, set forth in Schedule “D”, i.e. inter alia, the
100 shares Ottawa Dairy (Common) and 87 Ottawa Dairy
Co. Preferred.

At this date it would appear there was a document in existence unsigned
mayhap, but signed after Ex. 10 was executed, though on the same day Ex.
9 was executed the date being left blank, is filled in with pen as of this “25th
day of November, A.D. 1921”7, It states “The agreement under which the
Bank has arranged to sell the assets of MacKenzie Limited which it held un-
der hypothecation and which have now become its property to Arthur War-

wick Beament, Barrister (the underlined words are stricken out and the
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words “John Angus MacKenzie, Manufacturer” are written in with a pen and
initials put opposite the change) “of the City of Ottawa, taking securities
from MacKenzie Manufacturing Co. L*d., as set out in the document bearing
even date herewith, has been entered into at our request and with our concur-
rence and upon the understanding that the Bank is to be entitled to continue
to hold all personal securities hypothecated by us to the Bank as collateral to
the indebtedness of MacKenzie Limited, until all moneys advanced by the
Bank to MacKenzie Manufacturing Co. Ltd. have been fully paid and dis-
charged, and that in event of default being made in such payment, the Bank
is to be entitled to all the remedies in respect to the securities so hypothecat-
ed as by us and it would have been entitled to if the indebtedness had remain-
ed that of MacKenzie Limited and we hereby jointly and severally agree
with the Bank to execute any and all such further or other documents and
assurances for more fully protecting the Bank in respect of all such ad-

vances and indebtedness, and for securing repayment to it therefor as to the
said Bank or its counsel may appear advisable.” And this is signed by Jno.
A. MacKenzie and Jean MacKenzie. This, no doubt, is the document and
transaction indicated in paragraph 5 of the statement of defence.

Bearing date the same day, November 25th, 1921, there is filed another
agreement, Ex. 10V, the execution of which is witnessed by Mr. Beament.
It is between the Canada Realty Co. Ltd., Vendor, and John Angus MacKen-
zie, Purchaser. This agreement witnesseth that in consideration of the pur-
chaser, i.e. John Angus MacKenzie, entering into a certain agreement with
the Royal Bank for the purchase from it of certain assets formerly the prop-
erty of MacKenzie Limited and one dollar now paid by the purchaser to the
vendor, and as and when payment in full shall be made to the Bank of all
moneys payable to it in respect of the indebtedness of MacKenzie Limited,
and of all money which may be, or become payable to the Bank by MacKen-
zie Manufacturing Co. Ltd. under the terms, or as contemplated by the pro-
visions of the said agreement, the vendors do hereby covenant and agree
that it will thereupon assign and convey to the purchaser or his nominee all
that certain parcel of land being the lands therefore owned and occupied by
the MacKenzie Limited before their bankruptcy subject to the mortgage ex-
isting thereon in favour of Eliza Ann Pearson and subject to all other encum
brances thereon existing against the said property such conveyance to con-
tain covenants against the acts of the grantors only.

Until default shall be made by the purchaser the purchaser to be at lib-
erty to occupy and enjoy the said lands subject to the payment of the inter-
est on the Pearson mortgage and taxes and other charges accruing against
the said lands. In other words, MacKenzie is to be the owner subject to encum-
brances his company had made before their bankruptcy. Everything Mac-
Kenzie Limited had was to become the property of MacKenzie Manufactur-
ing Co. Ltd. irrespective of any rights of unsecured creditors.

This seems to close the work done on November 25th, 1921, so far as
filed exhibits show.
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Exhibit 11 bears date the 20th day of March, 5@2 It is a tripartite
agreement among the MacKenzie Manufacturing Co. Ltd. (the new com-
pany), the defendant bank, and the MacKenzies, husband and wife.

It recites: the indebtedness of the company to the bank, and that the
“advances” have been secured by certain hypothecations of assets of the com-
pany in favour of the bank; that at the time of making the arrangements for
the advances it was understood and agreed by and between the parties hereto
that the bank receive additional security for such advances and any future ad-
vances which the bank might make to the company consisting in part of the
assignment of certain life insurance upon the life of John Angus MacKenzie,
then is described a block of nine policies; it recites further that these policies
have been assigned to the Bank, that a premium on one of the policies fell
due and was unpaid and that the Bank called upon the company to pay this
premium and to undertake the payment of all future premiums “as a condi-
tion upon which the bank would be willing to continue its financial support
to the company”, and the company deem it necessary so to do.and some of
the policies are payable to Jean MacKenzie who has joined to evidence “her
consent to the terms of this agreement. ”

In consideration of the premises and one dollar the company agrees to
pay and empower the Bank to pay the premiums and charge them to the
company account, and in consideration of one dollar to each, MacKenzie and
his wife, that the company will get the advantage of any premiums paid sub-
ject to the lien of the bank and that the company may give good discharges
to any insurance company for increased cash surrender values.

Upon the oral evidence it appeared that Mrs. MacKenzie was interested
in only one or so of these policies, and I only mention this exhibit to point
out that it does not effect this case except as what its presence at all may re-
veal as to the knowledge and motives o~ the signatories.

A copy of a document bearing date the 18th of April, 1923, was filed as
Ex. 12. It purports to be addressed to the defendant Bank and purports to
be signed by the plaintiff, Jean MacKenzie. It reads in part as follows: In
consideration of the Royal Bank..___ agreeing or continuing to deal with
MacKenzie Manufacturing Co. Ltd., herein referred to as “the customer”, in
the way of its business as a Bank the undersigned hereby jointly and sever-
ally guarantee payment to the Bank of the liability which the customer has
incurred or is under or may incur or be under, whether arising from deal-
ings between the Bank and the customer or from other dealings, by which the
Bank becomes in any manner whatever a creditor of the customer, including
interest costs, commissions, charges, expenses, etc. “The joint and several
liability of the undersigned being limited to $200,000.” “And the undersigned
agrees that the Bank may refuse credit_ deal with the customer._______ and
securities as the Bank may see fit may apply all money...___ from any se-
curities upon such part of the customer’s indebtedness as it may think best
without prejudice to__.__. or limiting ______ liability of the undersigned under
this guarantee.”
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“And this guarantee shall not be considered as wholly or partially sa-
tisfied by the payment..____ of sums of money for the time being due_____. and
all payments shall be applied in gross ... and this guarantee shall apply to and
guarantee any ultimate balance. And this shall be a continuing guarantee
and._____ cover liabilities of the customer_______. until undersigned notifies the
bank to make no further advances.

“Any amount settled or stated by or between the Bank and the custom-
er or admitted by the customer may be adduced by the Bank and received as
conclusive evidence against the undersigned of the balance or amount thereby
appearing due from the customer to the Bank and shall not be disputed or
questioned by the undersigned.”

“And the undersigned specially waives and renounces any benefits of dis-
cussion or division.”

In connection with this document is filed as Ex. 13 and bearing the
same date-another document. It is directed to the Royal Bank and signed
“Walter J. Gilhooly”. An addition is appended to it and signed “Jean Mac-
Kenzie”. It says: “With reference to the letters of guarantee” (identifying
Ex. 12 I suppose) “for the purpose of guaranteeing and securing the past,
present or future indebtedness of her husband, J. Angus MacKenzie”, (not
the MacKenzie Manufacturing Co. Ltd.) I hereby declare that Mrs. Jean
MacKenzie has consulted me as to the liability which she incurs by execut-
ing the said guarantee so given (not to be given) as aforesaid; that I have
advised her fully as to the effect of the same and her liability thereunder and
the manner in which the same can be enforced; and that she understands
the nature and effect of the said transaction, and....___. I have given this advice
to Mrs. Jean MacKenzie as solicitor for her and in her interest only and sep-
arately and entirely apart from the interest of her husband or the Bank.” He
says nothing as to the MacKenzie Manufacturing Co. Ltd.

Appended to the copy of this document signed by Mrs. MacKenzie are
the words:

“T hereby admit and declare that the above letter is true .. that Mr.
Walter J. Gilhooly the writer____ in advising me....___ was consulted by me as
my solicitor separately and distinctly from any legal advice which was given
to my husband in connection with this matter, and in my interest only.”

Under date of December 3rd, 1928Fa document, Ex. 14, is filed, as be-
ing a copy of a letter of Redmond Code addressed to the manager of the de-
fendant Bank. It says:

“T enclose herewith guarantee signed by Mrs. MacKenzie with reference
to the liability of MacKenzie Manufacturing Co. Ltd., I also enclose my let-
ter and certificate to the effect that this guarantee was signed by Mrs. Mac-
Kenzie upon my independent advice.”

“Mrs. MacKenzie does not wish to continue on this guarantee indefin-
itely._.. She will not continue this guarantee after 1st of October, 1925. 1
would suggest that you advise the Company that it will be necessary for
them to make some other arrangements to continue on after the lst of next
October, so that Mrs. MacKenzie’s securities may be released by that time.”
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A subsequent letter dated Dec. 17th, 1924, was filed as Fx. 15. Tt is add-
ressed to the Bank manager and signed “Redmond Code”. It says:

“Re MacKenzie Manufacturing Co. Ltd.

“I would be obliged if your would return to me the letter which I wrote
you covering Mrs. J. Angus MacKenzie’s guarantee.”

These two exhibits last mentioned, no doubt, refer to the matters pleaded
in paragraphs 16 and 17 of the statement of claim.

The substance of the plaintiff’s complaint is: that her securities have
been gotten away from her; and gotten away from her in a way that she
did not in reality understand and that she did not appreciate what was being
done, nor in what position she was being placed; that those who got them
away from her stood in a relationship towards her that in law cast upon
them a duty to see to it, before they could take away her securities and be
entitled in law to keep them, that she really did understand what was in-
volved in the various transactions whereby her securities were gotten away
from her; that she was in law one of that class of persons who is “protected”
unless it is made to appear that she did understand the true nature and effect

of what was being done whereby the alienation of her securities was effected
and is sought to be retained.

That she was one of the “protected class” under the authorities was not
very strenuously denied at the trial and argument. The whole body of
evidence and circumstances developed upon the trial would seem to indicate
strongly that she was one of the class. Particularly, many of the documents
hled show almost irresistibly that the defendant itself considered her one of
the “protected class” and I hold that she was one of the protected class.

In that case the court must enquire into the question, as to what was the
state of knowledge and understanding of the plaintiff from time to time
concerning the various transactions involved. The defence in the case at
bar is that the plaintiff was adequately and sufficiently informed and advised.
Obviously the manner in which one approaches the task of coming to a con-
clusion upon the evidence adduced at the trial as to what are the facts in this
case is of the gravest importance. I have read all the authorities cited by
counsel and some others.

In Nedby v. Nedby (1852) 5 DchA & S. 377 it is laid down in the head-
note: “an appointment made in exercise of a power by a wife in favour of her
husband is to be considered good, unless the wife shows that it was executed
under circumstances sufficient to invalidate it. The onus probandi lies on the
party impeaching the instrument.” 1 refer to this at this stage because the
Privy Council approves of it in the oft referred to case of Bank of Montreal
v. Stuart (1911) A.C. at page 137.

In Bank of Montreal v. Stuart (1911) A.C. 137, Lord MacNaughten
says:

“It may well be argued that when there is evidence of overpowering in-

-fluence and the transaction brought about is immoderate and irrational, as
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it was in the present case, proof of undue influence is complete.”

and after stating the facts he says:

“No man in his senses with any regard to the interest of Mr. Stuart could
have advised Mrs. Stuart to act as her husband told her to do. The bank
left everything to Mr. Bruce (the bank’s solicitor) and the bank must be
answerable for what he did”.
and he further says:—

“Now it has been laid down in the House of Lords that the husband’s
solicitor owes a duty to the wife in transactions between the husband and
wife when her interests are concerned,” I think”, said l.ord Davey in Wells
v. Barron, “it is a sound observation that a wife usually has no solicitor of
her own apart from that of her husband, and I think she is prima facie en-
titled to look to her husband’s solicitor—the solicitor of her husband’s family
for advice and assistance until that solicitor repudiates the obligation to give
such advice and requires her to consult another gentleman.”

He says, Mr. Bruce “ought to have endeavoured to advise the wife and
to place her position fully and plainly before her. Probably if not certainly,
she would have rejected his intervention, and then he ought to have gone to
the husband and insisted on the wife being separately advised, and if that
was an impossibility owing to the implicit confidence which Mrs. Stuart re-
posed in her husband, he ought to have retired from the business altogether
and told the bank why he did so.”

The Stuart case in so far as the judgment of the Supreme Court of Can-
ada is concerned, is based upon the opinion of the majority of that Court as
then constituted, that the Court ought to be and was bound by its own de-
cision as laid down in Cox v. Adams, 35 S.C.R. 393, and while the Board of
the Privy Council concur in the order made by the Supreme Court of Can-
ada, “They are unable to concur in the reasons on which that order is found-
ed.” Mr. Justice Davies and Mr. Justice Duff, however, thought the case
ought to be disposed of in keeping with the opinion of Moss, C.J.O. as ex-
pressed in 17 O.L.R. at 454. ‘ : -

It would seem that the place where the members of the Board of the
Privy Council in their opinion, part company with the opinions of the Su-
preme Court of Canada in the Stuart case is upon the question of the onus of
proof in a husband and wife case. The Supreme Court in Cox v. Adams in the
opinion of the majority of the judges taking part in the judgment in
the Stuart case were of the opinion that the Supreme Court of Canada
had laid it down in Cox v. Adams as the law that in a case where a
husband procures benefits from the transaction attacked, from the wife’s
separate estate “the law on grounds of public policy, presumes that the trans
action was the effect of influence induced by these relations.”

The Privy Council in the Stuart case say:

“Their Lordships accept the law as laid down Parker, V.C. in Nedby v.
Nedby, 1 DeG. & S. 377 to the effect that in the case of husband and wife the
burden of proving undue influence lies upon those who allege it.,” and they
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find upon the evidence in the Stuart case that the plaintiff had overwhelm-
ingly discharged that onus.

Notwithstanding the argument of counsel in the case at bar there is no
reason that I can discover from a study of Cox v. Adams for thinking that
the Lords of the Privy Council would not have supported the judgment in
Adams v. Cox upon the ground that the evidence sustained the onus. Their
Lordships were not agreed that the rule was as broad as stated by the Su-
preme Court, but not more than that.

Alcard v. Skinner (1887) 36 Ch. D. 145 was cited by Mrs. Stuart’s coun-
sel on the argument before the Privy Council. It was again cited before
that Board in Inche Noriah v. Stark Allie Bin Omar (1929) A.C. 127.

After Alcard v. Skinner (1887) 36 Ch. D. 145 at 171; Morely v. Long-
man (1893) 1 Ch. 736; Powell v. Powell (1900) 1 Ch. 243; Adams v. Cox
(1904) 35 S.C. Canada; re Comber (1911) 1 Ch. 723 and the Bank of Mont-
real v. Stuart (1911) A.C. 155 were decided, the Inch Noriah v. Stark Allie
Bin Omar case was decided by the Privy Council (1929) A.C. 127. This case
throws some light upon the law to be considered in solving the questions
arising iri the case at bar, Lord Chancellor Hailsham delivered the judgment.
After referring to these and other cases involving the question of when inde-
pendent advice is necessary and how the necessity may be supplied, he says:

“The decision in each of these cases seems to their Lordships to be en-
tirely within the principle of law laid down in Alcard v. Skinner. But their
Lordships are not prepared to accept the view that independent legal advice
is the only way in which the presumption can be rebutted, nor are they pre-
pared to affirm that independent legal advice when given does not rebut the
presumption, unless it be shown that the advice was taken. It is necessary
for the donee to prove that the gift was the result of the free exercise of in-
dependent will. The most obvious way to prove this is by establishing that
the gift was made after the nature and effect of the transaction had been fully
explained to the donor by some independent and qualified person so com-
pletely as to satis{y the court that the donor was acting independently of any
influence from the donee and with the full appreciation of what he was do-
ing; and in cases where there are no other circumstances this may be the only
means by which the donee can rebut the presumption. But the fact to be
established is that stated in the judgment already cited of Cotton L. J., and
if evidence is given of circumstances sufficient to establish this fact, their

Lordships see no reason for disregarding them merely because they do not
include independent advice from a lawyer. Nor are their Lordships prepared
to lay down what advice must be received in order to satisfy the rule in cases
where independent legal advice is relied upon, further than to say it must be
given with a knowledge of all the relevant circumstances and must be such
as a competent and honest adviser would give, acting solely in the interests
of the donor.” ‘

Since the judgment in the Inch Noriah case the Supreme Court of Can-
ada have had to consider and apply the principles of law involved in these
cases in the case of Krys v. Krys (1929) Canada Law Reports, 152. I bor-
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row the language of the unanimous judgment of the Court as they appear
at page 163:

“I am persuaded that the principles enunciated by the I.ord Chancellor
are not irrelevant to the determination of the present case.”

The plaintiff in the case at bar is met with an array of documentary
evidence as I have indicated which, at first blush at any rate, is almost over-
whelming in its force and weight.

The plaintiff is a woman of above average intelligence but on account
of her position as she was placed she was a person entitled under the author-
ities and upon the evidence to what has been called “the protection”. The
defendant Bank in its defence says she had that protection as to the signing
of Exhibit 1 on December 31st, 1920, (in paragraph 2 of the defence) and
they point to Exhibit 19, the certificate of Mr. Hill and her own letter of
that date, appended thereto; and they point to every other document indic-
ating independent advice. She swears she had no independent advice. I was
favourably impressed with the plaintiff as a witness. Her evidence to me
was convincing and I accept her evidence as being the evidence of an honest
woman. No one has sworn that he had given her independent advice or any
advice at all. She admits she had advice of a kind. But the kind of advice
the laws says she must have to work a defence for the bank in this case she
utterly denies having received. There is no evidence that any advice she re-
ceived was given with a knowledge of all the relevant circumstances and is
such as a competent and honest adviser would give if acting solely in the in-
terest of the plaintiff and having in mind all the relevant circumstances. Ass-
uming that the plaintiff’s shares were once properly hypothecated for the
support of the MacKenzie Company Limited account, there was a time when
that hypothecation was exhausted. There is no evidence to satisfy the Court
that any adviser with a full knowledge of all the circumstances ever advised
the plaintiff of the results of further hypothecating her shares upon the basis
that the shares were then freed from any claim of the hank and that she was
again risking her property upon the belief that the husband’s business was
in a condition that afforded any sane or sound ground for expecting any-
thing else than that the husband was bound to lose all, indeed had lost all and
that anything she could do meant anything more than throwing her property
into a vortex.

This case is of very great importance. If those whom the bank say ad-
vised the plaintiff did advise her with a full and adequate knowledge of all
the circumstances necessary to know in order to advise the plaintiff effective-
ly, they ought to have been called to swear to that. Most of them were easily
available. To file as an exhibit a letter from a solicitor or solicitors stating
that he or they advised the plaintiff, and using therein the language used in
the exhibits filed in this case, even when a letter is obtained from the plain-
tiff saying that the solicitor’s letter is true, is not enough to establish that
the transaction was had after the nature and effect of the transaction had
been fully explained to the plaintiff by some independent and qualified per-
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son so completely as to satisfy the Court that the plaintiff was acting inde-
pendently of any influence from the defendant and her husband with the
full appreciation of what she was doing. Every case of this kind is a case by
itself to be dealt with upon it own facts and circumstances, In this case I find
as a fact upon the evidence that the re'ationship between the plaintiff and
her husband and the bank have been such as to raise a presumption and that
they do raise a presumption that the husband and the bank, through the hus-
band, influenced the plaintiff to alienate her shares—practically all she had
left, and I find as a fact upon the evidence that there is no evidence fit to estab-
lish that the plaintiff in alienating her shares did so with a proper under-
standing of the effect of her acts or of what her rights were either by the in-
dependent advice of a lawyer or by any other advice or knowledge at her com-
mand. Had she understood her rights one cannot conceive of her ever should
ering the liabilities of the MacKenzie Manufacturing Co. Ltd. But be that
as it may, she never did understand her rights nor the effect of the transac-

tion by which it is sought to establish that her shares became liable for the
debts of the new company.

There will be judgment for the plaintiff declaring that the defendant
bank has no lien or claim upon her shares and that the defendant Bank do re-
convey and deliver the same up to the plaintiff.

The plaintiff should have her costs from the defendant.
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No. 10

JUDGMENT OF THE HONOURABLE MR. JUSTICE McEVOY
AT TRIAL

IN THE SUPREME COURT OF ONTARIO
THE HONOURABLE MR. JUSTICE McEVOY
Monday the 21st day of September, 1931.

BETWEEN:
JEAN MACKENZIE,
' Plaintiff ;
and
THE ROYAL BANK OF CANADA,
Defendant.

1. This action coming on for trial on the 19th and 20th days of May,
1931, before this Court, at the sittings holden at the City of Ottawa, for the
trial of actions without a jury, in the presence of counsel for both parties,
upon hearing read the pleadings and hearing the evidence adduced and what
was alleged by counsel aforesaid, this Court was pleased to direct this ac-
tion to stand over for Judgment, and the same coming on this day for Judg-
ment : oo !

2. THIS COURT DOTH DECLARE that the Defendant Bank has no
lien or claim upon the shares of the Plaintiff, being 294 Shares in the Bor-
den Company Incorporated, representing 100 Common’ Shares and 87 Pre-
ferred Shares in the Ottawa Dairy Company Limited, and doth order and ad-
judge the same accordingly.

3. THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the
Defendant Bank do retransfer and deliver the said Shares to the Plaintiff.
4. AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE
that the Defendant do pay to the Plaintiff her costs of this action forthwith

after taxation thereof.

Judgment signed the 23rd day of October, 1931.
Entered 7 J. B. “F. A. MAGEE”
No. 185, Folio 92

Oct. 23, 1931.
“C.C»

Local Registrar, S. C. O.
at Ottawa.
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No. 11

NOTICE OF APPEAL BY THE DEFENDANT TO THE
APPELLATE DIVISION

IN THE SUPREME COURT OF ONTARIO

BETWEEN:
JEAN MACKENZIE
Plaintiff (Respondent)
— and —
10 THE ROYAL BANK OF CANADA,

Defendant (Appellant)

NOTICE OF APPEAL

TAKE NOTICE that the Defendant appeals to a Divisional Court from
the Judgment pronounced by the Honourable Mr. Justice McEvoy, on the
21st day of September, A.D." 1931, and asks that the said judgment be revised
and judgment should be entered for the Defendant dismissing the action with
costs upon the grounds following, that is to say:—

1. That the learned trial Judge erred in finding as a fact upon the evid-
ence that the Defendant Bank through the Plaintiff’s husband had influenced
20 the Plaintiff to alienate or hypothecate the securities in question in this

action.

2. That the learned Judge erred in finding as a fact upon the evidence
that there was no evidence satisfactory to establish that the Plaintiff in alien-
ating her said securities did so with a proper understanding of the effect of her
acts or of what her rights were either by the independent advice of a lawyer
or by any other advice or knowledge at her command.

3. That the learned trial Judge erred in holding as a matter of law that
the burden was upon the Defendant of showing that the Plaintiff had such
independent advice as enabled her to have a proper understanding of the

30 effect of her acts and of what her legal rights were.

4, That the learned trial Judge should have held that any burden upon
the Defendant was fully met by showing that upon each occasion when the
Plaintiff hypothecated securities to the Bank she herself furnished the Bank
with a certificate of a lawyer in good standing to the effect that he had giv-

en her independent advice.

5. That the learned trial Judge erred in law in holding that it was the
duty of the Defendant to call the lega] advisers of the Plaintiff and demons-
trate by their viva voce evidence that in advising the Plaintiff they them-
selves had full and complete knowledge of all the circumstances and that

40 their advice was such that a competent
ing solely in the interests of the donor.

and honest adviser would give act-
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RECORD 6 That the learned trial Judge should have held that the Plaintiff had by
In the Supreme her actions estopped herself from denying that the certificates of indepen-
Court of Onmtario dent advice given by her to the Bank were given under such circumstances
No. 11 as to render them sufficient in law to protect the Bank.
Notice of Appeal 7 That the learned trial Judge erred in law in applying the rule estab-
by the Defendant lished as between the donor and donee of a voluntary gift to the case of a
B‘M‘s*i‘;n Appellate married woman hypothecating property to a Bank as collateral security for
— the indebtedness of her husband.

g?;edlggfptemb“ 8. That the learned trial Judge should have found upon the evidence that
' the Plaintiff was herself an Officer of the incorporated Company, the in-
debtedness of which she guaranteed, and should have differentiated the case

from the ordinary case’of a wife giving security for the debt of a husband.

DATED at Ottawa this 25th day of September, A.D. 1931.

HENDERSON, HERRIDGE & GOWLING,
Solicitors for the Defendant.
TO— o
MESSRS. CLUFFE & RICHARD,
Solicitors for the Plaintiff.
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NOTICE OF CROSS-APPEAL BY THE DEFENDANT TO THE  Couet of Ontario

APPELLATE DIVISION No. 12
Notice of Cross-
IN THE SUPREME COURT OF ONTARIO Sppeal by the
Appellate
BETWEEN: Division_
Dated October
- JEAN MACKENZIE, 26th, 1931.
Plaintiff;
— and —
THE ROYAL BANK OF CANADA,
10 ‘ Defendant.

NOTICE OF CROSS-APPEAL

TAKE NOTICE that the Plaintiff cross-appeals from the Judgment
pronounced by the Honourable Mr. Justice McEvoy, on the 21st day of
September, A.D. 1931, only in respect to two matters contained in the said
Judgment, that is to say:—

1. The Plaintiff desires a Declaration and Finding in the Judgment that
the Plaintiff is entitled to the market value of the securities in question in
this action at the date when she demanded and the Defendant refused to del-
iver the same to her, and that the Judgment be amended accordingly for the
20 value of the same at that date, or for a Reference to determine such value,
and for payment of such value to the Plaintiff with interest to that date.
2. The Plaintiff desires a Declaration and Finding in the Judgment that
the Plaintiff is entitled to the accrued dividends that have been payable on
the securities in question in this action together with interest on the same,
and that the Judgment be amended accordingly for the value of such accrued
dividends and interest, or for a Reference to determine such value, and for
payment of such value to the Plaintiff.

DATED at Ottawa, this 26th day of October, A.D. 1931,

30 CLUFFE & RICHARD,
TO: 48 Sparks Street,
Messrs. HENDERSON, HERRIDGE Ottawa, Ontario,
& GOWLING, Solicitors for Plaintiff.

56 Sparks Street, -

Ottawa, Ontario,
Solicitors for Defendant.
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No. 13

REASONS FOR JUDGMENT OF THE APPELLATE DIVISION

-

Copy of Reasons for Judgment of
Appellate Division (Mulock, C.J.O.
Latchford, C.J., Magee, Orde and

APP. DIV. Fisher, J.J.A.,), delivered June 23,
MACKENZIE r 1932.
V. G. F. HENDERSON, K.C. and J. D.
ROYAL BANK WATT for Defendant

A. G. SLAGHT, K.C, and A. E.
CLUFFE for Plaintiﬁ.

4

FISHER, J. A.:—Appeal by the defendants from the judgment of the
Honourable Mr. Justice McEvoy. '

The two questions for determination are: Was the learned Judge on
the evidence justified in holding that the plaintiff was in the “protected class”
and, if so, did she as such receive proper independent advice?

The learned Judge found that the plaintiff was a woman above average
intelligence and an honest witness.

Before the plaintiff was called upon to sign the hypothecation papers in
question in this action the evidence is clear that she had had considerable ex-
perience in the hypothecation of her securities to the bank, on her husband’s
behalf and on her own personal account and that on these occasions she had
the advice of independent solicitors. The plaintiff hypothecated her Dairy
shares to the bank in the years 1913 and 1917 to secure loans to her husband
and also an hypothecation to secure a personal loan to herself. Excerpts from
her evidence during this period show that in the year 1913 when the Mac-
Kenzie Co. Limited—the husband’s business in which she was a director —
made application for a loan of $10,000: at page 104, line 3:

“Q. Starting in 1913 I see you did hypothecate this stock at the very be-
ginning and did that under Mr. Hill's advice? A. I did not do it under his
advice. I went with Mr. MacKenzie to Mr. Finney (Manager of the Bank of
Ottawa) and from his office walked upstairs to have the thing completed after
it was arranged I should get this loan”.

Line 15: “Q. What has that got to do with Mr. Hill? A. The same
as usual, a lawyer must sign it afterwards. I went up with Mr. MacKen-
zie to Mr. Hill’s office after we had arranged about the loan.”

Line 26: “Q. Did Mr. Hill give you what we call independent advice
at that time? A. Before I signed the papers, the hypothecation?

“Q. Yes? A. And go into it fully, no.

“Q. 1 say, did not Mr. Hill advise you, did not Mr. Hill give you a cer-
tificate as to that? A. After I had signed and agreed to let Mr. MacKen-
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zie—after I had promised—after considerable argument, as usual, argument;
I went down and these hypothecation were signed, but Mr. Hill did not go
i{lltofthe business and advise me fully and tell me what I was liable for un-
til after,

“Q. I will take you at your word. In 1913 your husband overpersuaded
you to pledge your stock? A. To start this company.”

Page 107, line 9: “Q. Starting in 1913 and carrying on until 1920 you
were dealing with Mr. Hill from time to time on this subject? A. What
do you mean, from time to time, how many times?

“Q. I am asking you how many. You ought to know better than I how
many times did you put this stock up? A. You have it 1913. It went up
again, I don’t know if all the stock went up, but sufficient for Mr.
MacKenzie to realize $15,000 to buy out these two American friends of his
during the war.”

Page 108: “Q. Mr. Hill gave certificates of independent advice for
you on at least three occasions didn’t he? A. What are the three occasions?

“Q. There was 1913 time, 1917 and 1920. A. I have no recollection of
seeing Mr. Hill in 1917. I have a clear recollection of 1913 and 1920.”

Line 22: “Q. Did he (Mr. Hill) give you a certificate with the substance
of what I have said in it? A. As I said this morning Mr. Henderson, this
form must be signed by a lawyer in order to make it legal with the bank. My
recollection of Mr. Hill is he signed once in my room when I was ill in 1920
and once in 1913.

“Q. I realize that you say now that you treated these as merely chits,
that is the phrase you used, that is the sort of thing you sign at a Club?
A. Yes.”

Page 111, line 3: “Q. I call it this certificate, the certificate of which
Mr. Hill gave you at least three. Mr. Burritt gave you one, Mr. Gilhooly
gave you one and Mr. Code gave you one; always in the same words, but of
course dated on different dates. Didn’t you know they were always the
same? A. I fancy so.

“Q. You think they were? A. Yes, they had to be signed as a matter
of form for the bank.”

Page 112: “Q. You have been liable on different occasions. You had
got your stock and you had pledged it again on different occasions A.
Under pressure.”

As to the 1920 transaction, question 123, page 114: “Q. This is a mat-
ter of considerable importance, Mrs. MacKenzie, your recollection. I would
ask you to look at a document dated December 31st, 1920, in which Mr. Hill
certifies that he has advised you with regard to a transaction at the bank.
That is your signature at the bottom? A. Yes.”

At line 21 she admits “that this was signed in my bedroom.”

Mr. Hill’s certificate dated 31st December was put in as Exhibit 19.

References are then made to certificates given by Mr. Burritt, Mr. Gil-
hooly and Mr. Code and she is asked at line 17: “Q. They are all law-
yers of high standing are they? A.Yes.
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“Q. Are you suggesting that they signed these solemn documents as a
mere matter of form? A. Asa matter of form. I went to them and asked
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lawyer must sign this as a matter of form, that the bank demanded it.

“Q. You were giving these securities for, we will say, your husband,

practically his business. You knew that didn’t you? A. Yes.

“Q. Didn’t you know that in a case of that kind the law did not permit
a bank to take the securities of a married woman unless she had independ-
ent advice? A. No. I do not think I was told that before I signed them.”

Line 16: “Q. We will take the particular case we are concerned with,
Mr. Hill, Mr. Burritt, Mr. Gilhooly and Mr. Code. If they had made proper
enquiry you would have been quite content to follow their advice? A. If
they had told me not to sign the thing and gone into the matter thoroughly
and advised me not to sign as to what was likely to happen to me, I certain-
ly would not have signed.

“Q. And similarly if they had gone into the matter thoroughly and
said it was all right to sign you would have signed? A. If they could prove
to me everything was quite all right, my securities were perfectly safe.

“Q. If they had made proper enquiry into the matter and advised you
it was all right to sign you would have been quite content to sign? A. I think
I will object to that Mr. Henderson. I never really wanted advice or other-
wise to put up my stock at any time for Mr. Mackenzie.”

His Lordship: “Q. You did put it up without even going into it accord-
ing to your story? A. Yes.”

After the Bankruptcy of the husband’s company this witness admits that
she asked Mr. Fripp, a partner of Mr. Burritt’s to attend the creditors’ meet-
ings (page 123); that Mr. Fripp attended three meetings; that she wanted to
know what was going on and that she knew nothlng about the re-organiz-
ation of the new company.

At page 125, line 9: “Q. Mr. Fripp attended meetings and Mr. Burritt
looked into details of things? A. There was no details to look into that I
know of.”

At page 127, line 9: “Q. What did he (Mr. Burritt) say, that you were
going to be liable for? A. My husband’s debts in this new company, I sup-
pose.
“Q. You meant to give security against your husband’s debts in this new
company? A. I said that this morning, your Honour. I did not wish to do it.

“Q. You did not wish to do it but you finally came to the point where
you did do it, knowing what would be the result? A. Finally I wore down.
I did sign these things believing there was no other chance at all.”

At page 128, this witness admitted that her husband had been discussing
with her that he was starting in business again and she was of the opinion
that he had better let that business go and go back into the Commission
business.

10

20

30

40



10

20

30

40

159

She also admitted, at page 130, that when the business was reorganized
it was for a time apparently successful.

At page 132 she admitted that Mr. Code for many months took a very
great interest in her affairs and I told Mr. Code that I was worried about the
business and wished to withdraw my guaranty.

At page 135. I took my husband’s word that things were going to be all
right and that they did look better for a while.

At page 136, line 2: “Q. You were very anxious the business should go
along because it was your bread and butter practically? A. Yes.”

Because the result of this case will be of much importance to the banking
community and to wives who sign documents on behalf of their husbands, I
thought it wise to make extensive references to the evidence having relation
to the many experiences of the plaintiff in connection with hypothecations
and independent advice given thereon, (and particularly to the one about
which we are concerned on this appeal down to December, 1920) when it
appears that owing to deflation in prices the company was in need of finan-
cial assistance from the bank, and that the plaintiff was again asked by her
husband to pledge her securities, which she did in December, 1920, and be-
fore doing so she had an interview with the manager of the bank, Mr. Gray,
and discussed with him the future outlook of the business and in effect was
told by him that whilst the business of the company had suffered he was
hopeful for the future. It was because they were branching out into new
lines of trade that he was hopeful for the future. It appears that the business
did not improve and the company, instead of succeeding, became generally
worse and on the 26th of June, 1921, was obliged to go into bankruptcy.

After the bankruptcy the husband started negotiations for a re-organiz-
ation of the business under a new company and discussed the matter with
Mr. Gray, the manager of the bank. Re-organization was decided upon, but
before it could be consummated proceedings had to be taken through the me-
dium of the trustee to obtain title so that the assets of the old company could
be transferred to the new company. It is unnecessary to refer to all the de-
tails other than to state that the bank in order to protect the plaintiff’s secur-
ities which they then held, took from the plaintiff a letter dated the 13th of
September, 1921 (Ex. 2) which reads as follows :—

“The Royal Bank of Canada, “September 13th, 1921.
Ottawa, Ont.

Dear Sirs:

We understand that you are filing with the authorized assignee of Mac-
Kenzie, Limited, an affidavit valuing certain securities held by you at the
sum of $125,000 and that the authorized assignee will be at liberty to accept
your valuation, in which case as between the authorized assignee and the
Bank, the Bank’s claim would be considered paid in full. It is our desire that
you should file the affidavit in question and we hereby agree that your so doing
shall not in any way release us from our obligation under guarantees to the
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Bank, nor shall our personal securities be in any way affected until the
amount due to the Bank by MacKenzie Limited has been actually paid.

Yours truly,
(Sgd.) John A. MacKenzie,
Jean MacKenzie.”

Mr. Gray swore that when this letter was obtained (p. 183): I didn’t
insist on Mrs. MacKenzie giving a separate letter of independent legal advice
with each step that was taken. We were leading up to the step which fin-
ally transpired when Mr. Burritt advised her on the 14th November, 1921.”

The trustee did not redeem any of the securities or require them to be
realized, and on November 14, 1921, released to the defendants all the prop-
erty real and personal, and on the 21st November, 1921 the securities in
question were by the husband with the consent of the Bank vested in the
new company and it was after that, that the hypothecation attacked in this
action, was taken from the plaintiff by the defendants on November 25th,

1921.

During the period of bankruptcy the plaintiff admits that she asked
her solicitor, Mr. Fripp, partner of Mr. Burritt, to attend meetings of the
creditors on her behalf, and he or Mr. Burritt did attend.

Prior to November 21st, 1921, she also admits that she attended the
bank with her husband in connection with a re-hypothecation of securities
for the new company, and that her husband approached her and asked her
to again hypothecate her securities.

Page 62, line 22: “Q. With a view to putting them up again for this
new company? A. Yes. I had not a chance in the world of recovering them
unless I put them up for this new company.

“Q. Who said that? A. My husband.”

She said she wanted to hang on to the securities and had first refused
to do so, and “my advice to my husband was when he was talking of a new
company to sell everything and for him to go back into the commission
business.

Line 31, page 63: “Q. You say you wanted him to do that? Was he
willing to do that? A. No he said he did not wish to be declared a bankrupt
because if he was declared a bankrupt he could never start in business again.

“Q. Finally did you go into Mr. Gray’s office with your husband on 21st
November? A. Yes.

“Q). What occurred on that occasion? ~A. My remembrance Mr. Gray
was there, Mr. MacKenzie and myself and I take it the papers were all ready
to be signed on Mr. Gray’s desk. Isaid I did not wish to sign these things
but that Jack tells me I will have to sign them for this new company.”

To the best of her recollection Mr. Gray said her securities were never
free, they were always the bank’s property from the time of the failure.

“After that I signed the hypothecation and the manager gave me a let-
ter to take to my solicitor” and to be advised by him.
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She then went to see Mr. Burritt, handed him the letter (Ex. 8), and
said to him, it was a mere matter of form and that he signed it for the reason,
that she had already committed herself by signing the hypothecation at the
bank and that she received no other advice whatever from Mr. Burritt.

It may be true that the plaintiff thought that to some extent it was a
formal matter, but whether she read the letter or not she had on this, as on
four or five previous occasions, every opportunity of reading this and sim-
ilar letters. The letter was a short typewritten one easily read and its con-
tents plainly understood, and the plaintiff knew that if Burritt signed the let-
ter he would be declaring to the bank, that she had consulted him and that
the plaintiff understood, “the liability she was incurring in executing the
guarantee, and also that she understood the nature and effect of the trans-
action.” After obtaining Mr. Burritt’s signature, the plaintiff subscribed
her name to the following footnote:

‘I hereby admit and declare that the above letter is true and correct
and that Mr. E. F. Burritt the writer of the above letter in advising me of

the legal effect of the above mentioned transaction was consulted by me as.

my solicitor separately and distinctly from any legal advice which was given
to my husband in connection with this matter and in my interests only.”

The new company continued in business until October 21, 1926, when it
was then compelled to go into the hands of a liquidator, and subsequently
this action was commenced in which the plaintiff is asking the Court for a
declaration that:

(1) She was on the 14th of November, 1921, entitled to the return by
the bank of her securities hypothecated.

(2) That the hypothecation dated 25th November, 1921, was executed
under the misapprehension induced by the representations of her husband
and that she received no independent advice.

(3) That the letter of guarantee dated 21st November, 1921, executed
by the plaintiff was executed by her under the misapprehension induced by
the representation of her husband and that the form of such letter was
drawn by the defendants’ solicitors, that the plaintiff’s securities hypothec-
ated by her without independent advice as security for the indebtedness of
MacKenzie, Limited, to the defendant were still liable for such indebtedness
whereas at the date of the letter the MacKenzie Limited was no longer in-
debted to the defendant and the plaintiff was then entitled to the return of
her securities, or alternatively that the plaintiff’s liability thereunder termin-
ated on the first October 1925, and

(4) For an order that the defendant execute and deliver to the plain-
tiff valid transfers or conveyances of such securities as may now represent
the securities originally hypothecated to the defendant.

The learned trial Judge relying on Nedby v. Nedby (1852), 5 DeG. &
S. 377; Bank of Montreal v. Stuart, (1911) A.C. 120; Cox v. Adams (1904),
35 S.C.R. 393; Alcard v. Skinner (1887), 36 Ch. D. 145, and the other cases
referred to in his reasons—amongst others—stated that,
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“There is no evidence to satisfy the Court that any adviser with a full
knowledge of all the circumstances ever advised the plaintiff of the results

Court of Ontario of further hypothecating her shares upon the basis that the shares were then

Reasons for
Judgment of the

freed from any claim of the Bank, and that she was again risking her prop-
erty upon the belief that the husband’s business was in a condition that afford
ed any sane or sound ground for expecting anything else than that the hus-
band was bound to lose all. Indeed had lost all and that anything she could
do meant anything more than throwing her property into a vortex.”

Also that

“If those whom the Bank say advised the plamtlff did advise her with a
full and adequate knowledge of all the circumstances necessary to know in
order to adv1se the plaintiff effectively they ought to have been called to
swear to that.”

And also: :

“I find as a fact upon the ev1dence that the relatlonshlp between the plain
tiff and her husband and the Bank have been such as to raise a presumption
and that they did raise a presumption that the husband and the bank through
the husband influenced the plaintiff to alienate her shares—practically all she
had left—that there is no evidence to establish that the plaintiff in alienating
her shares did so with a proper understanding of the effects of her acts, or
what her rights were either by the independent advice of a lawyer or by any
other advice or knowledge at her command.”

In dealing with the reasons of the trial Judge, in my view an important
question to be asked is: Whose fault was it that the plaintiff’s adviser did
not have full knowledge of “all the circumstances and the risks and that
anything she could do meant nothing more than throwing her property into
the vortex?” The only possible answer must be that it was not the fault of
the Bank because the Bank had nothing to do with the selection of the inde-
pendent adviser. It would have been most improper for the manager or any
official of the Bank—especially without any request from the plaintiff—to
have gone with the plaintiff to the office of the independent solicitor when
she was being advised, or to have gone to the independent solicitor without
the knowledge of the plaintiff. How, therefore, is it possible to hold that the
Bank must lose its securities because of the plaintiff’s neglect to inform her
own solicitor of all the facts and circumstances connected with the matter
upon which she was asking advice? If the plaintiff did not know all the cir-
cumstances connected with the transactions about which she was being ad-
vised, and if the legal adviser did not know anything about them, it would
have been his duty before giving any advice to have said to his client, “If you

do not know I will have to obtain the information;” and if, between the sol-
icitor and client, nothing is done in the way of securing information and the
letter is signed why blame the Bank? The Bank not being called upon to
make inquiry as to what took place between the plaintiff and Burritt I am at
an utter loss to know what more the manager of the Bank could have done
or was called upon to do, than to advise the plaintiff to go to her solicitor.
The plaintiff now says that “if they (her solicitors) had told me not to sign a
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thing and gone into the matter thoroughly and advised me not to sign as to
what was likely to happen to me I would not have signed.” And “if they
could prove to me everything was all right and my securities were perfectly
safe” I would have been satisfied.

It is plain from these statements that under no circumstances were the
plaintiff’s securities to suffer if her husband’s business failed, or in other
words, she was to be guaranteed against loss. And, again, if her solicitor was
to be placed in a position to advise her “as to what was likely to happen” to
the business in the future, he would have had to employ an auditor to gc
through the books and find out all the details of the old and new business;
employ a valuator to value the assets, and an expert to say in his opinion
whether the company would in the future succeed or fail.

Now assuming, on the findings of the trial Judge, that the plaintiff was
an intelligent woman, and there was duress and coercion on the part of
the husband—and I can find no evidence proving either—why did she not
say something to her solicitor about it?

At page 135 of the evidence she swore: “I took my husband’s word that
things were going to be all right, and that they did look better for a while.”

And at page 136 she was asked this question: “You were very anxious
the business should go along because it was your bread and butter practic-
ally,” and her answer was “Yes.” Why did the plaintiff remain silent in
everything simply that “It was a matter of form?”

A solicitor of Mr. Burritt’s standing well knew it was not a matter of
form, and he knew, and the plaintiff knew, that the Bank was relying on
that letter, to make further advances.

How was the Bank to know that the plaintiff remained silent, wilfully
or otherwise, when she was before her solicitor?

If the plaintiff can now escape by saying it was all a matter of form, the
Bank would have no protection whatever, and the procedure adopted in order
to comply with the decisions in having a wife independently advised, so
that the banks could advance money with safety, would be meaningless.
Mr. Burritt is a solicitor of the highest standing, and was not a stranger to
the plaintiff. She had consulted him before on matters pertaining to her hus-
band’s business. He knew of the bankruptcy of the company and, as stated,

had been asked to attend, and he, or some member of his firm to the know-
ledge of the plaintiff, did attend at least three meetings of creditors and as
such must have gained some knowledge of what was going on and that a re-
organization was on foot. Iam satisfied that a solicitor of Mr. Burritt's
standing in the profession (and this applies to Mr. Hill, Mr. Code and Mr. Gil-
hooly, all independent legal advisers of the plaintiff) would not for one
moment attach his name to such a letter—which would not be short of rank
dishonesty on his and their part and by inference in league with the bank,
when all the time they knew that the bank was relying on the letters, with-
out first being satisfied that the plaintiff fully understood what she was do-
ing and the liability she was incurring.

RECORD

In the.Supreme
Court of Ontario

No, 13

Reasons for s
Judgment of the
Appellate h

Division

Dated J:ne
23rd, 1932

bl



RECORD

In the Supreme
Court of Ontario

No. 13

Reasons for
Judgment of the
Appellate
Division

Dated June
23rd, 1932

164

The only evidence to support the contention of duress was that the hus-
band “would cut off the plaintiff's allowance” and therefore she would have
less money to spend, but detention of an allowance is not unlawful and dur-
ess in law, and even if there was duress there is not the slightest evidence
that the bank knew anything about it, and also there must be found that
there is no evidence to support the contention that the husband was in this
transaction the agent of the bank.

The plaintiff’s attitude and conduct I find a most inconsistent one;
she claimed in November 1921, because married, the right to have indepen-
dent advice and upon being given that opportunity, she took advantage of it,
and then, when she consulted her solicitor, she declined to ask his advice but
at the same time delivered to the bank a document declaring that she had
been advised and that she understood the nature and effect of her obligations.
Then, after allowing the bank to act for a period of about five years as the
company’s banker upon the supposition that she was independtly advised —
upon the company becoming bankrupt in 1926—she instituted this action and
asks the court for a declaration that she received no independent advice and
for return of her securities.

To grant the plaintiff the relief she now asks, or any relief on these facts,
would, in my opinion, so disturb a bank’s relations with its customers in like
transactions as to make it unsafe for a bank to make any advances on hypo-
thecations made by married women as security for their husband’s business.

I am also at a loss to understand how the facts in this case can have any
application to the facts and principles governing the Stuart and Bank of Mont-
real and all the other cases relied on by the learned trial Judge and all those
cited by plaintiff’s counsel. The facts in the case before us are so far removed
from all the authorities referred to that I deem it unnecessary to make any
specific reference to them.

The latest case in our own Court of Appeal is that of Bradley v. Im-
perial Bank of Canada (1926), 58 O.L.R. 650. In that case a document was
signed by the wives of two members of a partnership guaranteeing the ac-
count of the partnership with the bank. The majority of the court held “that
the onus being on the wives who attacked the transaction to prove affirm-
atively undue influence by the husbands and knowledge thereof by the bank,
and there being no evidence that the husbands were employed or used by the
bank as its agents to get the guarantee signed and the wives having received
independent advice from the solicitor, the bank was not chargeable for any
inadequacy in the advice or for any misapprehension on the part of the sol-
icitor or that of the wives.”

My conclusions are, and I find: (a) that the plaintiff understood the
transaction and in support of that finding I refer to Bischoft’s Trustee v.
Frank (1903), 89 L.T. 188, and on appeal, cited in Talbot v. Von Boris, (1911)
1 K.B. 863.

(b) That the onus is on the plaintiff to prove knowledge of duress,
and even assuming that there was duress—and 1 find there was not—that is
no defence unless there is proof by the plaintiff that the defendants had know
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ledge of the duress, and this I find the plaintiff did not do. See Talbot v.
Von Boris, (1911) 1 K.B., at 864; Bank of Montreal v. Stuart, (1911) A.C.
120, at 137, approving Nedby v. Nedby (1852), 5 DeG. & S. 377; Bradley v.
Imperial Bank (1926), 58 O.L.R. 651.

(c) That the plaintiff did receive independent advice from Mr. Burritt,
but even assuming that she was not fully advised, she was given that opport-
unity by the bank and when she brought back the letter signed by Mr. Bur-
ritt as against the plaintiff that letter was (1) notice to the bank that she
had obtained advice; (2) that there was no duress or undue influence, and (3)
that she understood the transaction and the bank, having acted on that letter
and altered its position, the plaintiff is estopped, and I refer to the very re-
cent case of Greenwood v. Martins Bank, (1932) 1 K.B. 371,

(d) It having been proved that the plaintiff had extensive knowledge
of previous like transactions in hypothecations and receiving independent ad-
vice thereon and particularly of the transactions attacked, and in view of
plaintiff’s counsel admission that the plaintif understood the nature and
effect of hypothecation, she was, when this transaction was entered into, out
of the protection class.

Appeal allowed.
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No. 14
JUDGMENT OF THE APPELLATE DIVISION
IN THE SUPREME COURT OF ONTARIO
The Honourable The Chief Justice |

of Ontario

The Honourable The Chief Justice Thursday, the 23rd
in Appeal e

The Honourable Mr. Justice Magee day of June, 1932.

The Honourable Mr. Justice Orde

The Honourable Mr. Justice Fisher
BETWEEN:
JEAN MACKENZIE,
Plaintiff
— and —
THE ROYAL BANK OF CANADA,
Defendant.

UPON motion made to this Court on Wednesday, the 2nd day of March,
1932, and continued on the 3rd and 4th days of March, 1932, by counsel
for the defendant by way of appeal from the Judgment pronounced in this
action by the Honourable Mr. Justice McEvoy on the 21st day of September,
1931, in the presence of counsel for the plaintiff and upon motion by counsel
for the plaintiff by way of cross-appeal from the said judgment and upon
hearing read the pleadings, the said judgment and the evidence adduced at
the trial and upon hearing what was alleged by counsel aforesaid, this Court
was pleased to direct that the said motion should stand over for judgment and
the same having come on this day for Judgment.

1. THIS COURT DOTH ORDER that this appeal be and the same is
hereby allowed and that this cross-appeal be and the same is hereby dismissed
and that the said Judgment be varied and as varied be as follows:

1. THIS COURT DOTH ORDER AND'ADJUDGE that this ac-
tion be and the same is dismissed.

2. AND THIS COURT DOTH FURTHER ORDER AND AD-
JUDGE that the defendant do recover from the plaintiff its costs
of this action forthwith after taxation thereof to bé levied out of the
separate property of the said plaintiff which she is now or may here-
after be possessed of or entitled to, and any property which she may
hereafter while discovert be possessed of, or entitled to and not
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otherwise; but this Judgment shall not render available to satisfy
the same any separate property which the plaintiff was or may be
restrained from anticipating unless by reason of section 11 of The
Married Women’s Property Act, such property shall be available to
satisfy the Judgment notwithstanding such restriction.

2. AND THIS COURT DOTH FURTHER ORDER that the defendant
do recover from the Plaintiff its costs of this appeal and cross-appeal forth-
with after taxation thereof to be levied out of the separate property of the
said plaintiff which she is now or may hereafter be possessed of or entitled to,
and any property which she may hereafter while discovert be possessed of,
or entitled to and not otherwise; but this judgment shall not render available
to satisfy the same any separate property which the plaintiff was or may be
restrained from anticipating unless by reason of section 11 of The Married
Women’s Property Act, such property shall be available to satisfy the Judg-
ment notwithstanding such restriction.

Entered O.B. 129 pages 77-8

' Oct. 11, 1932.

“H. F.H

“E. HARLEY”

Senior Registrar
S.C.O.
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RECORD No. 15

In the Supreme

Court of Ontario HIS MAJESTY’S ORDER IN COUNCIL GRANTING SPECIAL
No. 15 LEAVE TO APPEAL IN FORMA PAUPERIS

His Majesty’s
Order in Council
granting special
leave to Appeal
in forma pauperis
dated May 25th,
1933.

AT THE COURT AT BUCKINGHAM PALACE
(L.S.) The 25th day of May, 1933.
PRESENT
THE KING’S MOST EXCELLENT MAJESTY

LORD PRESIDENT SECRETARY SIR PHILIP CUNLIFFE LISTER
EARL OF ONSLOW MAJOR ORMSBY-GORE

WHEREAS there was this day read at the Board a Report from the
Judicial Committee of the Privy Council dated the 18th day of May 1933 in
the words following, viz:—

“WHEREAS by virtue of His late Majesty King Edward the Se-
venth’s Order in Council of the 18th day of October 1909 there was re-
ferred unto this Committee a humble Petition of Jean MacKenzie in the
matter of an Appeal from the Supreme Court of Ontario (Appellate
Division) between the Petitioner Appellant and the Royal Bank of Can-
ada Respondents setting forth (amongst other things) that the Petition-
er the wife of John Angus MacKenzie is desirous of obtaining special
leave to appeal in forma pauperis from the Judgment of the Supreme
Court of Ontario (Appellate Division) given on the 23rd June 1932 that
unanimously allowed the Respondents’ Appeal and reversed the Judg-
ment of the Trial Judge McEvoy J. in the Petitioner’s favour: that the
Petitioner is not worth £25 in the world excepting her wearing apparel
and her interest in the subject matter of the intended Appeal: that the
Action was brought for the return of the Petitioner’s securities the shares
in Borden Company Inc. held by the Respondents as collateral security
for the indebtedness of MacKenzie Manufacturing Company Limited
the business of the Petitioner’s husband: that the Company in the year
1921 acquired the assets of MacKenzie Limited the business of the Pe-
titioner’s husband under the circumstances thereinafter appearing: that
the shares in Borden Company Inc. were the separate property of
the Petitioner acquired by inheritance from the Petitioner’s father
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together with other property: that the shares were formerly shares
in Ottawa Dairy Company but by amalgamation became shares in Bor-
den Company Inc. while in the possession of the Respondents: that the
Petitioner's case is that the Petitioner’s husband and the Respondents by
their Bank Manager and through the Petitioner’s husband exercised un-
due influence over the Petitioner and caused her against her will to hypo-
thecate her shares to the Respondents and also with her husband to
enter into continuing guarantees of the past present and future indeb-
tedness first of MacKenzie Limited and then of MacKenzie Manufactur-
ing Company Limited in an amount not exceeding $200,000 with interest
thereon at 6 per cent. per annum: that the Petitioner instituted this Ac-
tion against the Respondents on the 9th February 1928 in the Supreme
Court claiming the return of her securities: that the Action was tried by
McEvoy J. and on the 21st September 1931 he delivered judgment in
favour of the Petitioner and declared that the Respondents had no lien
or claim upon the Petitioner’s shares and ordered the Respondents to
deliver the same to the Petitioner: that the Respondents appealed to the
Appellate Division: that the Appeal was heard by Mulock C.J.O. Latch-
ford C.]J. Magee Orde and Fisher’ JJ.A.: that Fisher J.A. on the 23rd
June 1932 gave the reasons for judgment allowing the Appeal and the
other Judges concurred therein: that the Petitioner humbly submits that
the Judgment of the Trial Judge was right in law on the evidence that in
view of the fact that an Appeal lies as of right from the Judgment of the
Supreme Court and that the case involves important questions of law
and of the Petitioner’s inability to provide the necessary security she
should have special leave to appeal in forma pauperis: And humbly pray-
ing Your Majesty in Council to grant her special leave to appeal in forma
pauperis from the Judgment of the Appellate Division of the Supreme
Court dated the 23rd June 1932 or for such other Order as to Your Ma-
jesty in Council seems fit:

“THE LoRrps oE THE COMMITTEE in obedience to His late Majesty’s
said Order in Council have taken the humble Petition into consideration
and having heard Counsel in support thereof and in opposition thereto
Their Lordships do this day agree humbly to report to Your Majesty
as their opinion that leave ought to be granted to the Petitioner to enter
and prosecute her Appeal in forma pauperis against the Judgment of the

Appellate Division of the Supreme Court of Ontario dated the 23rd day
of June 1932

“And Their Lordships do further report to Your Majesty that the
proper officer of the said Supreme Court ought to be directed to trans-
mit to the Registrar of the Privy Council without delay an authenticated
copy under seal of the Record proper to be laid before Your Majesty on
the hearing of the Appeal upon payment by the Petitioner of the usual
fees for the same.”
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HIS MAJESTY having taken the said Report into consideration was
pleased by and with the advice of His Privy Council to approve thereof and
to order as it is hereby ordered that the same be punctually observed obeyed
and carried into execution.

Whereof the Lieutenant-Governor or Officer administering the Govern-
ment of the Province of Ontario for the time being and all other persons
whom it may concern are to take notice and govern themselves accordingly.

M. P. A. HANKEY.
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Form No. 110 S R IR .
6-19 ' '

IN THE SUPEME COURT OF ONTARIO.
MacKenzie vs. Royal Bank

This is Exhibit No. 1, the property of Plaintiff, produced by the Plaintiff, on
the above trial on the 19 May, 1921-—F. A. Magee, Local Registrar.

General Hypothecation
List No._._______

Bills, Notes, Liens, Charges, Shares in Corporation, Bonds, Obligations
for the payment of money and other Securities lodged with or assigned to
The Royal Bank of Canada in connection with the liabilities, however aris-
ing, of

MacKenzie Ltd. " to The Royal Bank of Canada.
Date No. Name Amount Information
87 Ottawa Dairy Stock Pref. exchanged for
100 do do do Common Borden Co. com.
Jan. 24/30

4 sh. Borden Co. Com.
rec’d as Stock Bonus
Jan. 27/30
3 sh. Borden Co. Common
rec’d as Stock Bonus
Feb. 15/30
1 sh. Borden Co.
rec’d as Stock Bonus

The above mentioned securities and any renewals thereof and substitu-
tions therefor and proceeds thereof and all revenues, incomes, interests and
dividends due or payable or accruing due or payable or which shall hereafter
become due or accruing due or payable in respect of such securities, renewals
or substitutions, all of which securities, renewals, substitutions, proceeds,
revenues, incomes, interests and dividends are hereinafter called “the secur-
ities” are hereby assigned to and are to be held by The Royal Bank of Canada
as a general and continuing collateral security for payment of the present
and future indebtedness and liability of the above named customer at this and
at any other branch of the Bank, and any ultimate unpaid balance thereof,
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and the same may be realized by the Bank in such manner as may seem to it
advisable, and without notice to the undersigned, in the event of any default

in such payment. The said proceeds may be held in lieu of the securities’

realized and may as and when the Bank thinks fit be appropriated on ac-
count of such parts of said indebtedness and liability as to the Bank seems
best. The undersigned agree that the Bank may grant extensions, take and
give up securities, accept compositions, grant releases and discharges and
otherwise deal with the customer and with other parties and securities as
the Bank may see fit without prejudice to the liability of the undersigned.
The claims of the undersigned against any party on whom any of the fore-
going unaccepted bills are drawn are hereby assigned to the Bank in the
event of non-acceptance. This agreement shall be binding on my heirs and
representatives.

The Bank and its nominee or nominees shall be entitled at any time to
have any of the securities registered in the name or names of itself or its nom-
inee or nominees, and I hereby appoint the Bank and its nominee or nominees
with full powers of substitution my proxy and proxies to represent the secur-
ities at any and all meetings of the Company or Companies which issued the
same. These powers are irrevocable whilst I shall be indebted to the Bank.

Dated at Ottawa, this 31st day of December, 1920.
(Sgd) Jean MacKenzie”

N.B.—If any bill or note lodged has been
given for the accommodation of the customer,
the accommodation maker or endorser must sign
this document, and if any bill or note payable on
demand is included, on which there is an endorser
olther than the customer, such endorser must sign
also.

All shares in companies should be assigned in
blank by the holder, by endorsement or by writing
attached to the scrip and signed by the holder
thereof.

If the securities lodged are owned by some
one other than the customer, this document is to
be signed by such owner as well as by the
customer.
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IN THE SUPREME COURT OF ONTARIO Pﬁﬁf{,ﬁfts
MacKenzie vs The Royal Bank of Canada Letter to Bank

dated Sept. 13th,

This is Exhibit No. 2, the property of the Plaintiff, produced by the Plain- o

tiff on the above trial on the 19 May, 1931.

F. A. MAGEE, Local Registrar.
BEAMENT & BEAMENT

Ottawa, Sept. 13, 1921.
10 The Royal Bank of Canada,

Ottawa, Ont.

Dear Sirs:—

We understand that you are filing with the Authorized Assignee of Mac-
Kenzie Limited, an affidavit valuing certain securities held by you at the sum
of $125,000.00 and that the Authorized Assignee will be at liberty to accept
your valuation in which case as between the Authorized Assignee and the
bank the bank’s claim would be considered paid in full.
20 It is our desire that you should file the affidavit in question and we here-
by agree that your so doing shall not in any way release us from our obliga-
tion under guarantees to the Bank nor shall our personal securities be in any
way affected until the amount due to the bank by MacKenzie Limited has
been actually paid.
Yours truly,
(Sgd) John A. MacKenzie,

(Sgd) Jean MacKenzie.
YAB/MD
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No. 3
---EXHIBIT 3—
IN THE SUPEME COURT OF ONTARIO.

File 1365

MacKenzie vs. Royal Bank

This is Exhibit No. 3, the property of Defendant, produced by Plaintiff on
the above trial on the 19 May, 1931—F. A. Magee, Local Registrar.

Registrar MONDAY the Fourteenth day
in Chambers J of November A.D. 1921.
IN BANKRUPTCY,

In the Matter of The Authorized Assignment of

MacKenzie Limited,
Debtor.

Upon the application of the RoyalBank of Canada, the authorized trus-
tee of the estate of MacKenzie Limited, consenting thereto, upon it appear-
ing that the said the Royal Bank of Canada did upon the 12th day of Sept-
ember, A.D. 1921, file with the said Trustee a Statutory Declaration stating
therein full particulars of its securities; that upon the 12th day of September
A.D. 1921 the said The Royal Bank of Canada, did by notice in writing, re-
quire the trustee to elect whether he would or would not exercise his power
of redeeming the said securities set out in the said Statutory Declaration;
that the trustee did elect not to exercise his power to redeem any of the said

10

20

securities or require them to be realized ; that the said trustee and the said In-

spectors have executed two certain Indentures of Release, releasing to the
said The Royal Bank of Canada, respectively, all the realty and personalty set
out in the said Declaration of Value, filed with the said Authorized Trustee.

It is Ordered and Declared that the said two Indentures of Release be
and the same are hereby confirmd and ratified.

By the Court.
Geo. S. Holmested.
Registrar in Bankruptcy.

30
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No. 4 RECORD

- -- EXHIBIT 4: i
IN THE SUPREME COURT OF ONTARIO No. 4

Plaintiff’s

MacKenzie vs. The Royal Bank Exhibit

Declaration of

This is Exhibit No. 4, the property of the Defendant, produced by the plain- §; §; Sray dated
tiff on the above trial on the 19 May, 1931—F A. Magee, Local Registrar ’
at Ottawa.

THE BANKRUPTCY ACT

IN THE MATTER of the Estate of MacKenzie Limited, of Ottawa, Debtor,
AND in the matter of the claim of Royal Bank of Canada, Creditor;

I, C. A. GRAY, of the City of Ottawa, Manager, in the Province of
Ontario, DO SOLEMNLY DECLARE and say :—

1. THAT I am the duly authorized agent of the above Creditor and
have knowledge of all circumstances connected with the debt hereinafter re-
ferred to. ,

2. THAT the said Debtor, was at the date of the assignment namely
the 14th day of June, 1921, and still is justly and truly indebted to the said
Creditor in the sum of $168,400.00 as shown by the account hereto annexed
and marked “A”,

3. THAT the said Creditor has not, nor has any person by his order to
my knowledge or belief for his use, had or received any manner of satisfac-
tion or security whatsoever save and except the following. Assignment of
all stock in '

trade, Under Section 83 of the Bank Act. $117,500.00
Hypothecation of all book accounts, collateral

collections, bills, notes 103,000.00
Second mortgage on Real Estate 138-140 Queen

St., Ottawa, First mortgage Duke Street

property, Ottawa 45,000.00
Together with certain other securities in aid

of guarantees which I am advised the Bank is

not legally obliged to specify.

AND I MAKE this solemn declaration conscientiously believing it to be
true and knowing that it is of the same force and effect as if made under oath
and by virtue of the Canada Evidence Act.

DECLARED before me at the City
of Ottawa, in the Province of Ontario,
this 22nd day of June, A.D. 1921.
(Sgd) A. C. FLEMING,
A Commissioner. J

(Sgd) C. A. GRAY
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‘ No. 5
-- - EXHIBIT 5:;

IN THE, SUPREME COURT OF ONTARIO
MacKenzie vs Royal Bank

This is Exhibit No. 5, the property of Defendant, produced by the plaintiff
on the above trial on the 19 May, 1931—F. A. Magee, Local Registrar.

THE BANKRUPTCY ACT
IN THE MATTER OF THE ESTATE OF MACKENZIE LIMITED,
OF THE CITY OF OTTAWA IN THE COUNTY OF
CARLETON, MANUFACTURERS,

I, CHARLES ALBERT GRAY, of the City of Ottawa, in the County
of Carleton, in the Province of Ontario, Manager, DO SOLEMNLY DE-
CLARE AND SAY:—

1.  THAT I am the Manager at Ottawa of THE ROYAL BANK OF
CANADA, the under-mentioned creditor, and have knowledge of all circum-
stances connected with the debt hereinafter referred to.
2. THAT the said MacKenzie Limited, was at the date of the authorized
assignment, namely the 28th day of June, 1921, and still is, justly and truly
indebted to The Royal Bank of Canada in the sum of $121,372.94 as shown
by the account hereto annexed and marked “A”.
3. THAT the said The Royal Bank of Canada has not nor has any per-
son by the order of the said bank, to my knowledge or belief for itself used
had or received from the said MacKenzie, Limited, any manner of satisfac-
tion or security whatsoever save and except the following:
(1) A second mortgage on certain Real Estate known
as Nos. 139 and 140 on the South side of Queen
Street, in the city of Ottawa, the value of the
equity in which is in my opinion the sum of . $30,000.00
(2) Hypothecations of goods, taken in manner as
provided by the Bankruptcy Act, also Book
Accounts for goods sold by the Trustee on be-
half of the Bank 50,000.00
The said Hypothecations are dated as follows:—
various dates from Dec. 13th, 1920 to June
25th, 1921.
(3) Assignment dated 12th of June, 1920 cover-
ing all book accounts and other debts owing
to the said MacKenzie Limited, as will more
fully appear by reference to the books of ac-
count of the said Company; and certain bills
of exchange and commercial paper taken from
time to time in aid of the said assignment, the
value of these securities, being the sum of .. 40,000.00
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(4) Securities assigned by John Angus MacKenzie

personally to the said Bank by way of colla-
teral security, under assignments bearing date
as hereinafter set forth; his equity in which
has subsequently been transferred by him to
MacKenzie Limited :—the said securities being:
(a) Aninterest in certain real estate in

Longe Pointe, assignments dated Oct. 8th, 1920.
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Exhibit

Declaration of
C. A. Gray, dated
Sept. 13th, 1921,

(b) As assignment of a mortgage on prop-
erty known as Eastern Handle & Dowel Coy

at Farm Point, Que. dated Oct. 8th, 1920.

(c) Certain stock in Southern Canada Power
Company, assignment dated June 12th, 1920.
(d) Certain Stock in the Rivermeade Golf
Club, Assignment dated June 12th, 1920.

(e) Certain stock in Idaho Carbonate Mining
Co., Assignment dated June 12th, 1920.

All of which are valued at the sum of 5,000.00
Making the total valuation securities held by the said ——m7m87¥
Bank to the amount of $125,000.00

AND I make this solemn declaration conscientiously believing it to be
true and knowing that it is of the same force and effect as if made under oath
and by virtue of the Canada Evidence Act.

DECLARED before me at the City of
Ottawa, in the County of Carleton,
this 13th day of Sept. 1921.

(Sgd) T. A. BEAMENT

}
I} (Sgd) “Charles Albert Gray”
A Commissioner, &c. ]
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RECORD THE BANKRUPTCY ACT
Ixhibits
N s IN THE MATTER OF THE ESTATE OF MacKENZIE LIMITED
% ‘OF THE CITY OF OTTAWA, IN THE COUNTY OF
Plainti's CARLETON, MANUFACTURERS,
{"3{“;‘;;3;‘ o e This is Schedule “A” referred to in the declaration of Charles Albert
Sept. 13th, 1921. Gray, hereunto annexed.
Demand Loans $120,000.00
Interest on Demand Loans ... - 303.35
Account in Liquidation ... 1,069.59
$121,372.94 10

To which may be added proportion of taxes, etc. paid by the Royal Bank
to protect its security under terms of Agreement with Authorized Trustee
dated August 1st, 1921,

Approximately $ 3.500.00
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No. 6
---EXHIBIT 6:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs Royal Bank

This is Exhibit Na. 6, the property of Defendant, produced by plaintiff on
the above trial on the 19 May, 1931.—F. A. Magee, Local Registrar.

IN THE MATTER of the Bankruptcy of MacKenzie Limited.

I, Charles Albert Gray, of the City of Ottawa, in the County of Carleton,
Bank Manager, Make oath and say:—
1. I am the Manager at Ottawa for the Royal Bank of Canada, one of the
secured creditors of MacKenzie Limited.

2. The said MacKenzie Limited did on the 28th day of June, A.D. 1921,
make an authorized assignment under the Bankruptcy Act to Arthur A.
Crawley of the said City of Ottawa.

3. The said The Royal Bank of Canada did, under Section 46 of the said
Bankruptcy Act, by notice in writing, upon the 12th day of September A.D.
1921, require the said trustee to elect whether he would or would not exer-
cise his power of redeeming the securities set out in a certain Declaration of
Value filed by the said The Royal Bank of Canada with the said Arthur A.
Crawley, Trustee, under Section 46 (3) of the Bankruptcy Act.

4, At two several meetings of the duly appointed Inspectors of the estate
of the said MacKenzie Limited, held respectively on the 13th day of Sept-
ember A.D. 1921, and the 5th day of October A.D. 1921, the said Trustee,
Arthur A. Crawley was instructed by a majority of the said Inspectors, and
did determine, not to exercise his power of redeeming any securities or re-
quire them to be realized.

5. At a duly called meeting of the said Inspectors held on the 5th day of
October A.D. 1921 it was resolved by a majority of the said Inspectors that
the said trustee, Arthur A. Crawley, should release all equity in the realty and
personalty set out in the hereinbefore mentioned Declaration of Value and in
pursuance of this said resolution, the said trustee, Arthur A. Crawley, was
instructed to release to the said Royal Bank of Canada the equity in the said
realty and personalty, and for that purpose to have executed by himself, the
said Trustee, and the said Inspectors a Release of all equity of the said realty
and personalty.

6. Attached to this my affidavit and marked respectively “A” and “B” are
two several Indentures of Release purporting to Release to the said The
Royal Bank of Canada, respectively the realty and personalty set out in the
said Declaration of Value, filed.

SWORN BEFORE me at the City of ]
Ottawa in the County of Carleton this
9th day of November A.D. 1921. ¢ (Sgd) “Charles A. Gray”
(Sgd) F. D. HOGG,
A Commissioner.
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Exhibits ---EXHIBIT 7:.

No. 7 : IN THE SUPREME COURT OF ONTARIO
Plaintifl’s

Exhibit

MacKenzie vs Royal Bank.

Grarantee dated
Nov. 2st, 1921, This is Exhibit No. 7, property of Defendant, produced by plaintiff on the
above trial on 19 May, 1931.—F. A. Magee, Local Registrar.

To
THE ROYAL BANK OF CANADA
Ottawa.
In consideration of The Royal Bank of Canada agreeing or continuing 10

to deal with MacKenzie Manufacturing Company, Limited, herein referred to
as “the customer”, in the way of its business as a Bank, the undersigned
hereby jointly and severally guarantee payment to the Bank of the liabilities
which the customer has incurred or is under or may incur or be under to the
Bank, whether arising from dealings between the Bank and the customer or
from other dealings by which the Bank may become in any manner whatso-

- -ever-a creditor of thé customer; including in such liabilities all interest, com-
puted with quarterly, or other rests according to the Bank’s usual custom,
charges for commission and other expenses, and all costs, charges and ex-
penses which the Bank may incur in enforcing or obtaining payment of any 20
such liabilities (the joint and several liability of the undersigned hereunder
being limited to the sum of Two hundred thousand Dollars, with interest at
the rate of gix per cent per annum from the date of demand for payment of
the Same)_ ‘7/;4«/’ daclosngagua /e Ol Gasre Ay Recrtis ‘ﬂ../.ﬂé

AND the undersigned agree that the Bank may refuse creditfgrant re- Z
leases and discharges, and otherwise deal with the customer and with other
parties and securities as the Bank may see fit, and may apply all moneys re-
ceived from the customer or others, or from any securities upon such part
of the customer’s indebtedness as it may think best, without prejudice to or
in any way limiting or lessening the liability of the undersigned under this
guarantee. _

AND this guarantee shall not be considered as wholly or partially satis- gq
fied by the payment or liquidation at any time or times of any sum or sums
of money for the time being due to the Bank, and all dividends, compositions
and payments received by the Bank from the customer or any other person
or estate shall be applied as payments in gross without any right on the
part of the undersigned to claim the benefit of any such dividends, compos-
itions or payments or any securities held by the Bank until payment to the
Bank of the amount hereby guaranteed, and this guarantee shall apply to and
secure any ultimate balance due to the Bank, and the Bank shall not be
bound to exhaust its recourse against the customer or other parties or the
securities it may hold before being entitled to payment from the undersigned
of the amount hereby guaranteed.
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AND this shall be a continuing guarantee and shall cover all the liabil-
ities which the customer may incur or come under until the undersigned, or
the executors or administrators of the undersigned shall have given the Bank
notice in writing to make no further advances on the security of this guar-
antee.

AND it is agreed that this guarantee shall not be affected by the death
of the undersigned or any of them or any change or changes in the name of
the customer or any change or changes in the membership of the customer’s
firm by death or by the retirement of one or more of the partners, or by the
introduction of one or more other partners or otherwise.

ANY account settled or stated by or between the Bank and its customer
or admitted by the customer may be adduced by the Bank and received as
conclusive evidence against the undersigned of the balance or amount there-
by appearing due from the customer to the Bank and shall not be disputed
or questioned by the undersigned.

Demand of payment hereunder may be made by mailing a notice to the
undersigned or his or their representatives (without the necessity of naming
them) addressed to the last known place of abode or business or postal add-
ress of the undersigned.

AND the undersigned specially waive and renounce any benefits of dis-
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cussion and division. fttcara Orrlanco

Signed, sealed and delivered this 21st day of November, A.D. 1921.

WITNESS:
“C. A. Gray” “Jean MacKenzie” (Seal)
“R. J. Teddance”




RECORD
Exhibits
No. 8

Certificate of
E. F. Burritt,
dated Nov. 2l1st,
1921,

182

No. 8
---EXHIBIT 8§:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs Royal Bank

This is Exhibit No. 8, the property of Defendant, produced by Plaintiff on
the above trial on the 19th May, 1931.—F. A. Magee, Local Registrar.

. S.C.O.

MacKenzie vs. Royal Bank
This is Exhibit No. 5 the property of
the Defendant marked at the request
of the Defendant on the Examination
of Plaintiff herein this 14 day of Sept.

1928.
“F. A, MAGEE”
TO : Master at Ottawa.
The Royal Bank of Canada,
Ottawa. 1
—November24+,-1921.
Sirs:

With reference to the Letter of Guarantee to The Royal Bank of Can-
ada dated the 21st day of November, 1921, executed by Mrs. Jean MacKen-
zie, the wife of J. Aagus MacKenzie, for ‘the purpose of guaranteeing and
securing the past, present or future indebtedness of
MacKenziefI hereby declare that Mrs. Jean MacKenzie has consulted me as
to the liability which she incurs by executing the said guarantee so given
as aforesaid; that I have advised her fully as to the effect of the same and
her liability thereunder and the manner in which the same can be enforced;
and that she understands the nature and effect of the said transaction; and
I hereby declare that I have given this advice to Mrs. Jean MacKenzie as
solicitor. for her and in her interest only and separately, and entirely apart
from the interests of her husband or the said Bank.

Yours truly,
“E. F. Burritt”

I hereby admit and declare that the above letter is true and correct,
and that Mr. E. F. Burritt, the writer of the above letter, in advising me of
the legal effect of the above-mentioned transaction, was consulted by me as
my solicitor separately and distinctly from any legal advice which was given
to my husband in connection with this matter, and in my interests only.

“Jean MacKenzie”
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No. 9 RECORD
---EXHIBIT 9: Exhibits
IN THE SUPEME COURT OF ONTARIO. No. 9

Agreement dated

MacKenzie vs. Royal Bank Nov. 25th, 1921.

This is Exhibit No. 9, the property of Defendant, produced‘ by the Plaintiff,
on the above trial on the 19th May 1931,—F. A. Magee, Local Registrar.

To
THE ROYAL BANK OF CANADA
OTTAWA.

The Agreement under which the Bank has arranged to sell the assets of
MacKenzie Limited, which it held under hypothecation and which have now
become its property, to John Angus MacKenzie, Manufacturer, of the City of
Ottawa, taking securities from MacKenzie Manufacturing Company, Limited
as set out in the document bearing even date herewith, has been entered in-
to at our request and with our concurrence, and upon the understanding that
the Bank is to be entitled to continue to hold all personal securities hypothec-
ated by us to the Bank as collateral to the indebtedness of MacKenzie Lim-
ited, until all moneys advanced by the Bank to MacKenzie Manufacturing
Company, Limited, have been fully paid and discharged, and that in the event
of default being made in such payment, the Bank is to be entitled to all rem-
edies in respect of the securities so hypothecated by us as it would have been
entitled to if the indebtedness had remained that of MacKenzie Limited, and
we hereby jointly and severally agree with the Bank, to execute any and all
such further or other documents and assurances for more fully protecting
the Bank in respect of all such advances and indebtedness, and for securing
repayment to it thereof, as to the said Bank, or its Counsel, may appear ne-
cessary or advisable,

DATED at Ottawa this 25 day of November A.D. 1921.
(Sgd) Jno. A. MacKenzie
(Sgd) Jean MacKenzie
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No. 10
- --EXHIBIT 10:

IN THE SUPEME COURT OF ONTARIO.
MacKenzie vs. Royal Bank

This is Exhibit No. 10, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May 1931,—F. A. Magee, Local Registrar.

THIS AGREEM E N T made in (triplicate) this Twenty-fifth day of
November, One thousand nine hundred and twenty-one.

BETWEEN
THE ROYAL BANK OF CANADA,
hereinafter called the “Bank”,
OF THE FIRST PART:
AND

JOHN ANGUS MacKENZIE,
of the City of Ottawa, in the County of Car-
leton, Manufacturer, hereinafter called the
“Purchaser”

WHEREAS MacKenzie Limited, of the City of Ottawa, having
made an assignment in Bankruptcy, the said Bank being a creditor of the
Company; the Bank valued its securities pursuant to the provisions of The
Bankruptcy Act and having given to the Authorized Trustee notice requiring
him to elect under Section 46, sub-section 6, of the said Act, the said Author-
ized trustee did not exercise his power of redeeming the securities or requir-
ing them to be realized as provided for therein; and the Authorized trustee
having released to the Bank all his estate, rights and interest in the said
securities and in the equity of redemption therein, and an Order having been
obtained from a Judge in Bankruptcy confirming the release given by the
Authorized Trustee and vesting in the Bank the property comprised in the

said securities; o

AND WHEREAS the purchaser has offered to purchase from the Bank
all the Bank’s estate, right, title and interest in and to the goods, chattels, book
debts, bills of exchange and premises, etc., more particularly described in
schedules “A” and “B” hereto annexed, and the Bank has agreed to transfer
and convey to the purchaser all its estate, right, title and interest in and to
the same for the consideration and upon the terms and subject to the cond-
itions hereinafter set forth.

NOW THEREFORE THIS INDENTURE WITNESSETH that the
Bank agrees to sell and the purchaser agrees to purchase all the estate,
right, title and interest of the Bank in and to the goods and chattels, book
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debts, bills of exchange, more particularly set forth and described in sched-
ules “A” and “B” hereto annexed, at and for the price or sum of One Hun-
dred and seventeen thousand, one hundred and fifty Dollars and twelve cents
($117,150.12), with interest thereon at seven per cent per annum from the

date hereof till the day of actual payment, upon and subject to the following
terms and conditions,—

(1) The purchase price shall be paid by the purchaser to the Bank within
thirty days from the date hereof, and upon such payment being made, deliv-
ery of the property of the Bank in the said goods and chattels and assign-
ment of the Bank’s property and rights in respect of the book debts, bills of
exchange, etc. shall be given.

(2) Upon a transfer being made by the purchaser to the Mackenzie Man-
ufacturing Company, Limited, of all the goods, chattels, book debts, men-
tioned and described in the said schedules hereto annexed, the vendor agrees
to give to Mackenzie Manufacturing Company, Limited, a line of credit not
exceeding $125,000.00, and to advance to the Mackenzie Manufacturing Co.
Limited, upon the following securities in all the sum of $125,000.00, repay-
able on demand, and to pay the said sum to the said Mackenzie Manufact-

uring Company, Limited, upon the proper execution of the securities here-
inafter described, namely,— '

(a) Security against the goods and chattels mentioned in schedule “A”
hereto, to be given under the provisions of section 88 of the Bank
Act;

(b) An assignment from Mackenzie Manufacturing Company, Ltd,,
to the Bank of the book debts, bills of exchange, etc. mentioned in
schedule “B” hereto; .

(c) The execution and delivery to and in favour of the Bank of the
personal securities set forth and enumerated in schedule “D” here-
to annexed;

all of which securities are to be given to the satisfaction of the solicitors for
the said vendor.

(3) In the event of the said purchase being carried out and the said assets
transferred to MacKenzie Manufacturing Company Limited, in pursuance of
this Agreement, the bank agrees that it will cause the owner for the time be-
ing of the property described in schedule “C” hereto to enter into an agree-
ment with Mackenzie Manufacturing Company Limited, in the form set
forth in schedule “E” hereto.

(4) In the event of the purchaser failing to effect a sale of the said goods,
chattels, book debts, bills of exchange, etc. to Mackenzie Manufacturing
Company, Limited, or in the event of the vendor failing to make the said
advance of the sum of $125,000.00 to the said Company within thirty days

from the date hereof, then this agreement shall become void and of no
effect.
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RECORD IN WITNESS WHEREOQF the parties hereto have hereunto set their
Exhibits hands and seals.

No. 10 SIGNED, SEALED and DELIVERED)

Agreement and
schedules, dated
Nov. 25th, 1921,

) .
in the presence of for The Royal Bank of Canada
(Sgd) H. A. Mortimer
(Sgd) H. S. Holt (Seal)
President
(Sgd) W. W. Wilson
Supt. of Branches

(Sgd) T. A. Beament
as to execution by
J. A. MacKenzie

(Sgd) Jno. A. MacKenzie. (Seal)

SCHEDULE “A”.

All stock manufactured, in process of manufacture or unmanufactured:
all goods in the bale or piece; all canvas, linen; cotton, woolen, flannel;
mackinaw; serge; bunting; corduroy; duck; sateen; silk; yarn; thread;
rope; buttons; labels; buckles; leather; rivets; caps; mitts; socks; overalls;
shirts; pants; coats; trunks; travellers’ samples; in premises 138-140 Queen
Street, Ottawa, or elsewhere.

SCHEDULE “B”

- Book debts and bills of exchange of Mackenzie Limited now in pos-
session of Bank on assignment from Mackenzie Limited, or the proceeds of
such which may be received by the Bank after the date of this Agreement,
and also cash, book debts and bills of exchange arising out of the sale by the
Bank of goods covered by Hypothecation Agreements made by MacKenzie
Limited, after deducting therefrom collection and commission charges.

SCHEDULE ”C”

- Property Nos. 138 - 140 Queen Street, Ottawa, Ont., more particularly
described in a certain Agreement between Canada Realty Company, Lim-
ited, and John Angus MacKenzie, bearing date the 25th day of November,
A.D. 1921, and annexed hereto as schedule “E”.
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SCHEDULE “D”
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RECORD
Policy No. 55641 — Federal $ 5,000.00 Exhibits
Policy No. 408231 — Sun 5,000.00 No. 10
Policy No. 108617 — Great West 5,000.00 A d
Policy No. 48912 —  Great West 10,000.00 sc%reedetﬁ]e?,ltdzltled
Policy No. 33450 — Imperial 5,000.00 Nov. 25th, 1921.
Policy No. 50032 — Imperial 5,000.00
Policy No. 319 — Ont. Equitable 10,000.00
Policy No. 290 — Ont. Equitable 5,000.00
100 shares Ottawa Dairy Company (Common) 5,000.00
87 shares Ottawa Dairy Company (Preferred) 4,350.00
10 shares Eastern Canada Motor Truck (Preferred) -1,000.00
5 shares Eastern Canada Motor Truck (Common) 500.00
20 shares Ottawa Uplands Limited, 2,000.00
1 share Rivermead Golf Club 100.00
10 000 shares Idaho Carbonate Hill Mining 2,500.00
10,000 shares Idaho Carbonate Hill Mining 2,500.00
25 shares Southern ‘Canada Power 2,500.00

ALL THAT PROPERTY being composed of part of lot twenty-five “A”
and twenty-five “C” (25a and 25c) in the sixteenth range of the township
of Hull, in the County of Ottawa, presently Hull, in the Province of Quebec,
containing seventy-one thousand six hunded feet (71,600) in superficies.

AN UNDIVIDED ONE-THIRD INTEREST in and to immovable prop-
erty known and designated as lot number twenty-two (22) on the official
plan and book of Reference of the Parish of Longue Pointe, in the District
of Montreal, in the Province of Quebec.

MORTGAGE - dated 12th September, 1918, Walter S. Ault, et ux. to John
Angus Mackenzie, of that parcel or tract of land and premises situate, lying
and being in the township of Nepean, in the Province of Ontario, and being
composed of the south half of lot twenty-three (23) from front to rear, on
the east side of Cole Avenue, as shown and laid down on a plan of a subdiv-
ision of part of lot number thirty, in the first Concession, Ottawa Front, of
the said Township of Nepean, which said Mortgage was registered in the
Registry Office for the Registry Division of the County of Carleton as
Number 32188.

MORTGAGE - 34421,from Eaton Toy Company Limited to John Angus
Mackenzie, dated 29th June, 1920, of part of lot twenty-four “C” (24¢) in
the sixteenth range of the township of Hull, together with buildings erected
thereon and all and singular the moveables, machinery, including tools,
equipment, paints, hardware, stock-in-trade, lumber in yard and all other
goods and chattels and moveables on the said land.

SCHEDULE “E” to the annexed Agreement dated
the 25th day of November, A.D. 1921, between The
Royal Bank of Canada and John Angus Mackenzie.
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MEMORANDUM OF AGREEMENT made the Twenty-
fifth day of November, One thousand nine hundred and twenty-one.

BETWEEN /

CANADA REALTY COMPANY, LIMITED,
hereinafter called the “Vendors
OF THE FIRST PART:
AND

JOHN ANGUS MACKENZIE
of the City of Ottawa, in the County of Car-
leton, Manufacturer, hereinafter called the

“Purchaser”,
OF THE SECOND PART:

WITNESSETH that in consideration of the purchaser entering
into a certain Agreement with The Royal Bank of Canada, bearing date the
25th day of November, A.D. 1921, for the purchase from them of certain
assets formerly the property of Mackenzie Limited, and in consideration of
the sum of One Dollar, now paid by the Purchaser to the Vendors (the re-
ceipt whereof is hereby acknowledged), and as and when payment in full
shall be made to the said Bank of all moneys payable to it in respect of the
indebtedness of Mackenzie Limited, and of all the moneys which may be or
become payable to the said Bank by Mackenzie Manufacturing Company,
Limited, under the terms, or as contemplated by the provisions of the said
Agreement, the vendors do hereby covenant and agree that it will thereupon
assign and convey to the puchaser, or his nominee, all that certain parcel or
tract of land situate, lying and being in the City of Ottawa, in the County
of Carleton, in the Province of Ontario and Dominion of Canada, BEING
COMPOSED of Firstly: Lot number fifteen (15) on the south side of Queen
Street in the City of Ottawa, said lot numbering eastward according to a plan
of the Sparks Estate, prepared by J. D. Slater, P.L.S., and dated March 20th,
1863, and registered in the Registry Office for the City of Ottawa on March
24th, 1869, together with the right of way, in, upon, over, through or across
lot number fifteen on the North side of Albert Street in the said City of Ot-
tawa, said lot numbering eastward according to a registered plan prepared
by James D. Slater, P.L.S., dated 20th March, 1863, which said right of way
may be described as follows that 1s to say,—

Commencing at a point in the southerly limit of the said lot number fif-
teen on the north side of Albert Street thirty feet in a westerly direction from
the southeast angle of the lastly mentioned lot, thence northerly and parallel
with the westerly limit of the said lot ninety-nine feet more or less to the
northerly limit of the said lot thirty-six feet more or less to the northwest
angle of the said lot, thence southerly along the said westerly limit of the said
lot seven feet, thence easterly and parallel with the southerly limit of the said
lot twenty-six feet, thence southerly parallel with the said Westerly limit of
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the said lot ninety-two feet more or less to the Southerly limit of the said lot,
thence Easterly along the said Southerly limit of the said lot ten feet to the
place of beginning, which right of way is more particularly mentioned in the
Indenture of Conveyance made between one Eliza Ann Pearson and one
John A. Brouse, and registered in the Registry Office for the City of Ottawa
as Number 81234, subject to the mortgage existing thereon in favour of
Eliza Ann Pearson and subject to all other encumbrances existing against
the said property, such assignment and conveyance to be by the usual short
form of conveyance, but containing covenants only in respect of the acts of
the Grantor.

AND the vendors hereby further agree that until default shall be made
by the Purchaser in performance of the said Agreement, that the Purchaser
shall be at liberty to occupy and enjoy the said lands and premises, subject to
the payment of interest on the said mortgage to the said Pearson and of all
taxes and other charges which may accrue against the said property.

THIS Agreement shall be binding upon and shall extend to the heirs,
executors, successors and assigns of the parties hereto.

IN WITNESS WHEREOF the parties hereto have hereunto set their
hands and seals.

For CANADA REALTY CO. LTD.
(Sgd) N. Hillary (Seal)
(Sgd) W. S. Ferguson (Seal)

(Secretary-Treasuer)

Signed, Sealed and Delivered
in the presence of

(Sgd) T. A. Beament
As to execution by
J. A. MacKenzie

(Sgd) Jno. A. MacKenzie (Seal)
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No. 11
--- EXHIBIT 11:
IN THE SUPEME COURT OF ONTARIO.
MacKenzie vs. Royal Bank
This is Exhibit No. 11, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May 1931,—F. A. Magee, Local Registrar.

MEMORANDUM OF AGREEMENT made (in triplicate) this 20th day
of March, One thousand nine hundred and twenty-two.
BETWEEN/

MacKENZIE MANUFACTURING COMPANY (LIMITED)
with Head Office in the City of Ottawa,
hereinafter called the “Company”
OF THE FIRST PART:
THE ROYAL BANK OF CANADA, hereinafter
called the “Bank”
OF THE SECOND PART
AND
JOHN ANGUS MACKENZIE, Company Manager,
and JEAN MACKENZIE, wife of the said
John Angus MacKenzie, hereinafter called the “parties”
OF THE THIRD PART:

WHEREAS the Company is largely indebted to the Bank for advances
made from time to time, which advances have been secured by certain hypo-
thecations of assets of the company in favour of the Bank.

AND WHEREAS at the time of making arrangements for such advan-
ces, it was understood and agreed by and between the parties hereto that the
Bank should receive additional security for such advances and for any future
advances which the said Bank might make to the Company, such additional
security in part consisting of the Assignment to the Bank of policies of life

insurance on the life of the said John Angue MacKenzie, as follows,—
No. 319 Ontario Equitable Life—Amount $10,000.
No. 290 Ontario Equitable Life— 5,000.
No. 33450 Imperial Life _ 5,000.
No. 58912 Great West Life _ 10,000.
No. 55641 Federal Life — 5,000.
No. 408231 Sun Life Insurance _— 5,000.
No. P108617 Great West Life _ 5,000.
No. 50032 Imperial Life “ 5,000.
No. 320/A Ontario Equitable Llfe— “ 5,000.

AND WHEREAS in pursuance of the said arrangement, the policies of
life insurance referred to have been assigned to the Bank.

AND WHEREAS a premium of one of the said policies had become due
and remains unpaid and the Bank has called upon and required the Company
to pay the said premium and to undertake payment of all premiums that may
in future become payable on any of the said policies as a condition upon
which the said Bank would be willing to continue its financial support to the
Company.
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AND WHEREAS the Company deeming it necessary in the operation
of its business to continue the said financial arrangement, has agreed to en-
ter into these presents.

AND WHEREAS some of the policies are made payable to the said Jean
MacKenzie, one of the parties of the Third Part, who has been joined for
the purpose of evidencing her consent to the terms of this Agreement.

NOW THEREFORE in consideration of the premises and of the sum
of One Dollar paid by the Bank to the Company, the Company doth hereby
covenant, promise and agree with the Bank that it will pay or cause to be
paid all the premiums on the above mentioned insurance policies on the life
of the said John Angus MacKenzie, so long as the said policies or any of them
may be held by the Bank for any liability of the Company to the Bank. And
the said Company hereby authorizes and empowers the Bank from time to
time, in case the assured fails to pay any of the premiums falling due on any
of the said policies, to apply such premiums from time to time and to charge
such payments to the account of the Company in the said Bank.

THIS AGREEMENT FURTHER WITNESSETH THAT in consider-
ation of the premises and of the sum of One Dollar, now paid by the Com-
pany to each of the parties hereto of the Third Part, the said parties of the
Third Part do hereby agree with the Company that in the event of the Com-
pany paying any of the premiums that may be now due or which may here-
after become due on any of the said policies of insurance, that then and in
every case the Company shall thereupon be and become entitled to a lien
(subject only to the rights, if any, of the Bank) upon the said policies to the
extent of the increased cash surrender value of any policy caused or created
by reason of the premium or premiums so paid by the Company, and the said
Parties of the Third Part do hereby authorize and empower the Company to
give good and sufficient receipts and discharge to any of the said Insurance
Companies issuing any of the above policies for any such increase to the cash
surrender value created by the payment of such premium as aforesaid.

IN WITNESS WHEREOF the Company and the Bank have affixed
their Corporate seals attested by the hands of their proper officers and the

parties hereto of the Third Part have hereunto set their hands and seals at

the City of Ottawa. '

(Sgd) M. W. Wilson  (Seal)
(Supt. of Branches)

(Sgd)Jno. A. MacKenzie (Seal)

(Sgd) Jean MacKenzie (Seal)

(Sgd.) H. E. Sterns
(Sgd.) A. H. Ridge

)  MacKenzie Manufacturing Co. Ltd.

Signed, Sealed and Delivered ) (Sgd) P. Morse (Seal)
in the presence of ) (President)

) (Sgd) A. H. Ridge (Seal)

) (Secretary)

) for The Royal Bank of Canada

) (Sgd) H. S. Holt (Seal)

) (President)

)

)

)

)

RECORD
Exhibits
No. 11

Agreement dated
March 20th, 1922.



RECORD
Exhibits
No. 12

Guarantee, dated
April 18th, 1923.

192

No. 12
---EXHIBIT 12:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 12, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May 1931,—F. A. Magee, Local Registrar.

S. C. O.
MacKenzie vs. Royal Bank
This is Exhibit No. 7 the property

of the Defendant marked at the re-
quest of the Defendant on the Exam-
ination of Plaintiff herein this 14 day
of Sept. 1928,

“F. A. MAGEE”

Master at Ottawa.

TO THE ROYAL BANK OF CANADA,

In consideration of The Royal Bank of Canada agreeing or continuing
to deal with MacKenzie Manufacturing Company Ltd. herein referred to as
“the customer”, in the way of its business as a Bank, the undersigned here-
by jointly and severally guarantee payment to the Bank of the liabilities
which the customer has incurred or is under or may incur or be under to the
Bank, whether arising from dealings between the Bank and the customer
or from other dealings by which the Bank may become in any manner what-
soever a creditor of the customer ; including in such liabilities all interest, com-
puted with quarterly, or other rests according to the Bank’s usual custom,
charges for commission and other expenses, and all costs, charges and ex-
penses which the Bank may incur in enforcing or obtaining payment of any
such liabilities (the joint and several liability of the undersigned hereunder be-
ing limited to the sum of Two Hundred thousand dollars, with interest at

~ the rate of six per cent per annum from the date of demand for payment of

the same). Ghrant exfoioions (Al aml Gaist vf Seamnibes fecoss

AND the undersigned agree that the Bank may refuse credity grant re-
leases and discharges, and otherwise deal with the customer and with other
parties and securities as the Bank may see fit, and may apply all moneys re-
ceived from the customer or others, or from any securities upon such part
of the customer’s indebtedness as it may think best, without prejudice to or

" in any way limiting or lessening the liability of the undersigned under this

guarantee.

AND this guarantee shall not be considered as wholly or partially satis-
fied by the payment or liquidation at any time or times of any sum or sums
of money for the time being due to the Bank, and all dividends, composi-
tions and payments received by the Bank from the customer or any other
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(a)

(b)

Or by an¥ onan%e in the objects capital atoek or
copstitution of the customer and the sald Bank shall
not be concerned to see or enquire into the powers
of the customer or any of its directors or other
agents ascting or purporting to ast on its behalf
and moneys, advancesg, renewals or c¢redits in fact
borrowed or obtained from saldé Bank in professed
exercize of such powers shall be deemed to form
part gf the debts and liabilities hereby guarantee
notwithstanding that snch‘borrowin% or oblaiping ¢
moneys, advances, renewals or credits shall be in
excesg of the powers of the customer or of its
directors or other agents aforesald or be in any
way 1r€egu1ar defective or informal. And ghtg
Guarantee is In addition to and not in substitution
for any other guarantes which may have been given

in connection with the liability of the customer
ubless such guarantee shall have been surrendered
on delivery of this instrument. .nd this 1nstrumen1
covers all aireemanta between the parties hereto
relative to this guarantce and none of the parties
ghall be bound by an¥ representation or promise made
by ang gersenal relative to this guarantee which is
embodied herein,

And this Cuapantee shall be operative and binding
upon every ggr?an ,iﬁﬁiﬁ% the same notwithstanding
the non-executlon theresof by any other proposed
warantor or guarantors aasd it 1s hereby agreed
Nat the delivery of this instrument to the Bank
bg agy berrower thereof shall operate as an
abhaglute unconditioral delivery and this guarantee
shall thereupon take immediale effeot.



10

20

30

193

person or estate shall be applied as payments in gross without any right on
the part of the undersigned to claim the benefit of any such dividends, com-
positions or payments or any securities held by the Bank until payment to
the Bank of the amount hereby guaranteed, and this guarantee shall apply
to and secure any ultimate balance due to the Bank, and the Bank shall not
be bound to exhaust its recourse against the customer or other parties or the
securities it may hold before being entitled to payment from the undersign-
ed of the amount hereby guaranteed.

AND this shall be a continuing guarantee and shall cover all the liabil-
ities which the customer may incur or come under until the undersigned, or
the executors or administrators of the undersigned shall have given the Bank
notice in writing to make no further advances on the security of this guar-
antee. |

AND it is agreed that this guarantee shall not be affected by the death
of the undersigned or any of them or any change or changes in the name of
the customer or any change or changes in the membership of the customer’s
firm by death or by the retirement of one or more of the partners, or by the
introduction of one or more other partners or otherwise, [/ adk, «w ()]

ANY account settled or stated by or between the Bank and its customer
or admitted by the customer may be adduced by the Bank and received as
conclusive evidence against the undersigned of the balance or amount thereby
appearing due from the customer to the Bank and shall not be disputed or
questioned by the undersigned. 3

Demand of payment hereunder may be made by mailing a notice to the
undersigned or his or their representatives (without the necessity of nam-
ing them) addressed to the last known place of abode or business or postal
address of the undersigned. /et < (&7 :

AND the undersigned specially waive and renounce any benefits of dis-
cussion and division,

Signed, sealed and delivered this 18th day of April, A.D., 1923.
Witness: “Walter J. Gilhooly” “Jean MacKenzie” (Seal)

RECORD
Exhibits
No. 12

Guarantee, dated
April 18ih, 1923.
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Certificate of
W. J. Gilhooly,
dated April 18,
1923.
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No. 13
---EXHIBIT 13:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 13, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.

S. C. O.
MacKenzie vs. Royal Bank
This is Exhibit No. 6 the property
of the Defendant marked at the re-
quest of the Defendant on the Exam-
ination of Plaintiff herein this 14 day
of Sept. 1928,
“F. A. MAGEE”
Master at Ottawa.

TO:
The Royal Bank of Canada,
Ottawa. +8th—Apri;1923.
Sirs: ‘

With reference to the Letter of Guarantee to The Royal Bank of Can-
ada dated the 18th day of April, 1923, executed by Mrs. Jean MacKenzie,
the wife of J. Angus MacKenzie, for the purpose of guaranteeing and se-
curing the past, present or future indebtedness of her husband J. Angus Mac-
Kenzie, I hereby declare that Mrs. Jean MacKenzie has consulted me as to
the liability which she incurs by executing the said guarantee so given as
aforesaid; that I have advised her fully as to the effect of the same and her
liability thereunder and the manner in which the same can be enforced; and
that she understands the nature and effect of the said transaction; and I
hereby declare that I have given this advice to Mrs. Jean MacKenzie as sol-
icitor for her and in her interest only and separately, and entirely apart from
the interests of her husband or the said Bank.

Yours truly,
“Walter J. Gilhooly”

I hereby admit and declare that the above letter is true and correct, and
that Mr. Wakeer J. Gilhooly, the writer of the above letter, in advising me of
the legal effect of the above-mentioned transaction, was consulted by me as
my solicitor separately and distinctly from any legal advice which was given
to my husband in connection with this matter, and in my interests only.

' “Jean MacKenzie”,
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No. 14
---EXHIBIT 14:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 14, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.

Dec. 3, 1924,
The Manager,

The Royal Bank of Canada,
Ottawa, Ont.

Dear Sir:

I enclose herewith guarantee signed by Mrs. J. Angus MacKenzie with
reference to the liability of MacKenzie Manufacturing Co. Limited, I also en-
close my letter and certificate to the effect that this guarantee was signed by
Mrs. MacKenzie upon my independent advice.

Mrs. MacKenzie does not wish to continue on this guarantee indefin-
itely and has accordingly instructed me to advise you that she will not con-
tinue this guarantee after the first of October 1925. I would suggest that you
advise the Company that it will be necessary for them to make some other
arrangements to continue on after the first of next October so that Mrs.
MacKenzie’s securities may be released by that time.

a——y—-

Yours truly,
RC/HG

- Encs. (Sgd) REDMOND CODE.

RECORD
Exhibits
No. 14

Letter of R. Code

dated Dec. 3rd,
1924,
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RECORD . No.15
‘Exhibit‘s - EXHIBIT 15‘
No. 15 IN THE SUPREME COURT OF ONTARIO

Letter of R. Code

dated Dec. .
dated Dec. 17th, MacKenzie vs. Royal Bank

This is Exhibit No. 15, the property of Defendant, produced by the Plaintiff,
on the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.

COPY REDMOND CODE.

Ottawa, Ont. Dec. 17, 1924,
C. A. Gray, Esq.,
Manager, The Royal Bank of Canada, 10
Sparks St., Ottawa, Ont. .

Dear Sir:—
Re MacKenzie Manufacturing Company Limited

I would be obliged if you would return to me the letter which I wrote
you covering Mrs. J. Angus MacKenzie’s guarantee.
' Yours very truly,
(Sgd) Redmond Code.




No.16
---EXHIBIT 16:

IN THE SUPREME COURT OF ONTARIG
MacKenzie vs. Royal Bank

This is Exhibit No. 16, the property of Defendant, produced by the
Defendant on the above trial on the 19th May 1931—F.A. Magee,

Local Registrar.

Form No. L21
Sheet Now

Collateral Securities Held on Account of “Jean MacKenzie”
Wife J. A. MacKenzie, 229 Clemow Ave.

Exception to Rule 213(b) Autho
re 187 shares Ottawa Dairy

Account No. M14

G.M. Letter M.505 Jan. 19-21 GRDW

Date Rec. Particulars Par Value Initials Date Delivered Signature
1914 1914
Jan. 14  Cert#2238—5-shares— Mch 18 Jean MacKenzie
Mch —OgilvieFlour—Mills—Etd: 500 CG VH
1917 Pt 1918
Jan. 6 #1800 (H423—SharesOttawaDairy-Co—
Commen 7100 CG C Feb. 18 Jean MacKenzie
1918 #271 {(8H+SharesOttawaDairy-Co:
Pt 4350 CG C Feb. 18 Jean MacKenzie
: . 1919
Oct. 4 XXO038H6M—War-Lean—Bend19274——1066 CG C Feb. 26 Jean MacKenzie
1918
1920 038114 do do 1000 CG C Jan. 15 Sold and credited to
Oct. 13 Cert#275 87 shares Savings.
Ottawa Dairy Limited Pfd. CG A MCODJMWWC
1921
Oct. 17 Cert#209 100 shs. Ottawa Dairy Ltd. Com. MC CAG D JM W W C
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No. 17
---EXHIBIT 17;:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 17, the property of Defendant, produced by the
Defendant on the above trial on the 19th May 1931—F.A. Magee,
Local Registrar.

Form No. L21 Sheet No. 1
Account No.___Ml11

Collateral Securities Held on Account of “J. A. MacKenzie”

229 Clemow Ave. MacKenzie Ltd. Ottawa.
Par Actual )
Date Rec. Particulars Value Value Initials Date Del. Signature
1913 1917

CAG Apr. T4~ Cert #69 -(-87—sh-)—9ttaﬂwa—Ba1fy—

CAG Apr 14 Cert #58-(—1-42—sh—)—9ttawa—Bafry
—Co+Etd—Comm—56- 60.00 L VW J Mch 23--WW  Jean MacKenzie
Letter from Company

5500 L VW J Apr. 23--WW  Jean MacKenzie

1919 Letter from Mrs. MacKenzie re stock C
Oct. 1 Bonds C 0186 Southern Can.
' Power —16069 CG CA 1920
794 do —1666- CG C A Dec. 14 Sold and credited to
Acct.
5 do —1666- CGCA
6 do - —1666 CGCA ’
7 do —1666- CG CA Jno. A. MacKenzie

86T
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No. 18
---EXHIBIT 18:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 18, the property of Defendant, produced by the Defend-
ant on the above trial on the 19th May 1931—F. A. Magee, L. Registrar

Ottawa, Oct. 18, 1915.
The Manager,

Royal Bank of Canada,
Ottawa,

Dear Sir;

This is to certify that I have sought and obtained advice from my sol-
icitor Mr. H. P. Hill with reference to the hypothecation to the Royal
Bank of Canada of 87 shares preferred and 142 shares common stock, Ot-
tawa Dairy Co. Ltd. standing in my name, which shares I have hypothecat-
ed to the Bank as security for the indebtedness of MacKenzie Ltd., to the
Royal Bank of Canada until such indebtedness shall be retired in full.

I am advised by my solicitor that it is quite in order and quite proper
for me to make this hypothecation and I do so with full knowledge of the
responsibility involved, which I freely undertake of my own free will with-
out any compulsion.

Yours truly,
(Sgd) Jean MacKenzie

RECORD
Exhibits
No. 18

Certificate of
Jean MacKenzie
dated Oct. 18th,
1915.
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RECORD NO. 19
Exhibits ---EXHIBIT 19:
No. 19 IN THE SUPREME COURT OF ONTARIO

Certificate of

fg;,j’-m‘j;}"l;‘;({ed MacKenzie vs. Royal Bank

This is Exhibit No. 19, the property of Defendant, produced by the Defend-
ant on the above trial on the 19th May 1931—F. A. Magee, L. Registrar

S. C. O.
MacKenzie vs. Royal Bank
This is Exhibit No. 1 the property
of the Defendant marked at the re- 10
quest of the Defendant on the Exam-
ination of Plaintiff herein this 14 day
of Sept. 1928.
“F. A. MAGEE”,
Master at Ottawa.
To
The Royal Bank of Canada,
Ottawa. 31st December 1920.

Sirs:

With reference to the Letter of Guarantee to The Royal Bank of Can- 20
ada dated the 31st day of December 1920, executed by Mrs. Jean MacKen-
zie, the wife of J. Angus MacKenzie for the purpose of guaranteeing and
securing the past, present or future indebtedness of her husband J. Angus
MacKenzie, I hereby declare that Mrs. Jean MacKenzie has consulted me as
to the liability which she incurs by executing: the said guarantee so given
as aforesaid; that I have advised her fully as to the effect of the same and
her liability thereunder and the manner in which the same can be enforced;
and that she understands the nature and effect of the said transaction; and
I hereby declare that I have given this advice to Mrs. Jean MacKenzie as sol-
icitor for her and in her interest only and separately, and entirely apart 30
from the interests of her husband or the said Bank.

Yours truly,
“H. P. Hill”

I hereby admit and declare that the above letter is true and correct,
and that Mr. H. P. Hill, the writer of the above letter, in advising me of the
legal effect of the above-mentioned transaction, was consulted by me as my
solicitor separately and distinctly from any legal advice which was given to
my husband in connection with this matter, and in my interests only.

“Jean MacKenzie”
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| No. 20 RECORD
---EXHIBIT 20: Exhibits
IN THE SUPREME COURT OF ONTARIO No. 20

Letter of R. Code,

1 dated December
MacKenzie vs. Royal Bank 18th, 1924,

This is Exhibit No. 20, the properfy of Defendant, produced by the Defend-
ant on the above trial on the 19th May 1931—F. A. Magee, L. Registrar

COPY REDMOND CODE
C. A. Gray, Esq., '

10 Manager, The Royal Bank of Canada,
Sparks St., Ottawa, Ont.

Ottawa, Dec. 18th, 1924,

Dear Sir:—
Re MacKenzie Manufacturing Co. Ltd.

In reply to your letter of the 17th inst. I may say that your understand-
ing is correct and that my letter of the 3rd instant has been withdrawn and
cancelled without reservation.

Yours truly,

- RC/HG. (Sgd) Redmond Code.
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Exhibits
No. 21

List of Plaintiff’s
shares
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No. 21
---EXHIBIT 21:

This is Exhibit No. 21, the property of Plaintiff, produced by the Plaintiff,
on the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.

S.-C.-O.
Jean MacKenzie vs. Royal Bank of Canada
Shares of The Borden Co. Inc. which the Defendants now hold in place of
the Ottawa Dairy Co. shares lodged with the Defendants by the Plaintiff.

Certificate No. No. of Shares
F 18019 44
NYF 124366 1
NYF 123224 1
NYF 104771 4
NYF 100878 4
NYF 56026 1
NYF 48100 3
NYF 45244 4
F 18020 32
G 23375 100
G 23374 100

10
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.No. 22
---EXHIBIT 22:

IN THE SUPREME COURT OF ONTARIO
MacKenzie vs. Royal Bank

This is Exhibit No. 22, the property of Defendant, produced by the Defend-
ant on the above trial on the 19th May 1931—F. A. Magee, L. Registrar

March 6, 1916:
The Manager,
Royal Bank of Canada,
Ottawa, Ont.

Dear Sir:—

With reference to the hypothecation of stock of the Ottawa Dairy Co.
Ltd. consisting of 87 shares preferred, and 142 shares common, hypothec-
ated to the Royal Bank of Canada under date of Oct. 18, 1915, by Mrs. Jean
MacKenzie as security for all past, present, or future indebtedness of her hus-
band, J. A. MacKenzie to the Royal Bank of Canada, and or as security for
all past, present or future advances to MacKenzie Ltd. I hereby declare that
Mrs. Jean MacKenzie has consulted me as to the liability incurred by her in
hypothecating the said shares as security to the Royal Bank of Canada, for
all or any advances made by the Royal Bank of Canada to J. A. MacKen-
zie or MacKenzie Ltd.; that I have advised her fully as to the effect of the
said hypothecation and her liability thereunder, and the manner in which the
same can be enforced, and that she understands the nature and effect of the
said transaction. I hereby declare that I have given this advice to Mrs. Jean
MacKenzie as solicitor for her and in her interests only, and separately and
entirely apart from the interest of her husband to the said bank.

Yours truly,
(Sgd) H. P. Hill.

I hereby admit and declare that the above letter is true and correct and
that Mr. H. P. Hill, the writer of the above letter in advising me of the legal
effect of the above transaction was consulted by me as my solicitor separately
and distinctly from any legal advice which was given to my husband in con-
nection with this matter, and in my interests only.

RECORD
Exhibits
No. 22

Certificate of
H. P. Hill, dated
March 6, 1916,
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RECORD No. 23
Exhibits ---EXHIBIT 23:
No. 2 IN THE SUPREME COURT OF ONTARIO

Hypothecation

Gated Sy cmber MacKenzie vs. Royal Bank

This is Exhibit No. 23, the property of Defendant, produced by the Defend-
ant on the above trial on the 19th May 1931—F. A. Magee, L. Registrar

S. C. 0.

MacKenzie v. Royal Bank
This is Exhibit No. 23 the property
of Defendant, produced by the Defend-
ant, on the above trial on the 20 May.

1931.
“F. A. MAGEE”",
Local Registrar.
Form No. 110—7-24

Bills, Notes, Liens, Charges, Shares in Corporations, Bonds, Obligations
for the payment of money and other securities lodged with or assigned to

a-e,cm.....z
THE ROYAL BANK OF CANADA in connection with the habxhtm,_Zow-
. e ’

_.MacKenzie Mfg. Co. Ltd“***%"to “The Royal Bank of Canada”.

¥
Date No. Name Amount Information
100 Gem.#s Ottawa Dairy Co. Ltd. Gom 50, 6 ovo
87 Pid: - Ottawa Dairy Co. Ltd. ze, 56. 4257

The above mentioned securities and any renewals thereof and substitu-
tions therefor and proceeds thereof and all revenues, incomes, interests and
dividends due or payable or accruing due or payable or which shall hereafter
become due or accruing due or payable in respect of such securities, renewals
or substitutions, all of which securities, renewals, substitutions, proceeds, re-
venues, incomes, interests and dividends are hereinafter called ‘the securities’
are hereby assigned to and are to be held by The Royal Bank of Canada as a
general and continuing collateral security for payment of the present and fu-
ture indebtedness and liability of the above named customer at this and any
other branch of the Bank, and any ultimate unpaid balance thereof, and the
same may be realized by the Bank in such manner as may seem to it advis-
able, and without notice to the undersigned, in the event of any default in such
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payment. The said proceeds may be held in lieu of the securities realized and =~ RECORD
may as and when the Bank thinks fit be appropriated on account of such parts Exhibits
of said indebtedness and liability as to the Bank seems best. The undersigned N
. . .. 0. 23

agree that the Bank may grant extensions, take and give up securities, accept
compositions, grant releases and discharges, and otherwise deal with the cus- Hypothecaﬁog
tomer and with other parties and securities as the Bank may see fit without ‘z“i’s‘f,dfg“z‘i.“’“ «
prejudice to the liability of the undersigned®The claims of the undersigned
against any party on whom any of the foregoing unaccepted bills are drawn
are hereby assigned to the Bank in the event of non-acceptance. This Agree-

10 ment shall be binding on my heirs and representatives.

The Bank and its nominee or nominees shall be entitled at any time to
have any of the securities registered in the name or names of itself or its
nominee or nominees, and I hereby appoint the Bank and its nominee or nom
inees with full powers of substitution my proxy and proxies to represent the
securities at any and all meetings of the Company or Companies which issued
the same. These powers are irrevocable whilst I shall be indebted to the Bank.

Dated at...._____ Ottawa, Ont._ this 21st day of Nov. 1921.

N.B.—If any bill or note lodged has been given

for the accommodation of the customer, the accom-

20 modation maker or endorser must sign this document
and if any bill or note payable on demand is included
on which there is an endorser, other than the custom-
er, such endorser must sign also.

All shares in companies should be assigned in
blank by the holder, by endorsement or by writing
attached to the scrip and signed by the*holder thereof.

If the securities lodged are owned by some one
other than the customer, this document is to be sign-
ed by such owner. (Sgd) Jean MacKenzie

2,

CS’Tha d : ;] :
3 eralgnead further axrees that the
Banu ahalgnuu{ éﬁ obliged ga %%g eal any of

tho gecurities nor to taike any steps or pro-
ceodings 0 ln%arrugt grmmcripticu or prevant
depracisting vo Booos "; Feorthises and seoerally
] ting or be B w0 88 AL a
the '“_1agre§@aaed rOn any oblivabiaﬁs gn
proteet the undersigned from loss respect

0f any of the securities,
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RECORD No. 24
Exhibits - -- EXHIBIT 24: '
No. 24 IN THE SUPREME COURT OF ONTARIO
Statement of MacKenzie vs. Royal Bank
securities held by e e e . ..
Defendant. This is Exhibit No. 24, the property of Defendant, produced by the Plaintiff.
on the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.
MEMO

MacKenzie Manufacturing Co. Ltd.
J. A. MacKenzie Personally

Indebtedness MacKenzie Manufacturing Co. $106,160.

No interest charged since Oct. 31, 1926.
Personal liability of J. A. MacKenzie 3,000.
$109,160.

The following securities are held
J. A. MacKenzie (Personal)

Hypothecation property Farm Point $
Hypothecation property Longue Pointe $
Assignment Life Ins. fully paid Cash Surrender Value $8,800.
Assignment three policies Ontario Equitable
Expiring
1933 $5,000.
1935 5,000.
1939 10,000.
Premiums have not been paid for some years and the
policies are being continued under the non-forfeiture
clause, will expire during the years mentioned. There
. is at present a Cash Surrender Value of about $3,000.
20 shares Uplands Ltd. $

20,000 Shares Coeur d’Alenes Lead Co. $
1 Shares Rivermead Golf Club $
$700. Bonds Hunt and Motor Club $
Securities lodged by Mrs. Jean MacKenzie
276 shares Borden Company Stock $
Balance in Collateral Cash Account, consisting of pro-
ceeds of sale of Clemow Avenue house and accumul-
ated dividedends on Borden Shares $6,833.
Other Securities
The Queen Street property, which formerly belonged to the Company
is also embodied in the security held, although this property was sold by the
liquidators some years ago; then the equity was bought in by the Bank who
were the holders of the second mortgage. The first mortgage on the prop-
erty is to the Huron & Erie Mortgage Corp. of London, Ont. amounting to

$58,000.00
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No. 25 RECORD
---EXHIBIT 25: Exhibits
IN THE SUPREME COURT OF ONTARIO No. %5

Writ of Summons

MacKenzie vs. Royal Bank gfg,eiggsfbruary

This is Exhibit No. 25, the property of Plaintiff, produced by the Plaintiff,
on.the above trial on the 19th May, 1931—F. A. Magee, Local Registrar.

Writ of Summons—General S.C.O.
No. 34 A.D. 1928,

IN THE SUPREME COURT OF ONTARIO

BETWEEN :

JEAN MACKENZIE

(Seal) PLAINTIFF
And

THE ROYAL BANK OF CANADA
DEFENDANT

George the Fifth, by the Grace 0fGod, of Great Britain, Ireland, and the
British Dominions beyond the Seas, King, Defender of the Faith, Emperor
of India.

TO
THE ROYAL BANK OF CANADA,

WE COMMAND YOU, that within ten days after the service of this
Writ on you, inclusive of the day of such service, you cause an appearance to
be entered for you in this action, and take notice, that in default of your so
doing, the plaintiff may proceed therein and judgment may be given in your
absence on the plaintiff’s own shewing, and you may be deemed to have ad-
mitted the plaintiff’s claim and (subject to Rules of Court) will not be en-
titled to notice of any further proceedings herein.

WITNESS, The Right Honourable Sir William Mulock, Knight Com-
mander of the Most Distinguished Order of St. Michael and St. George,
Chief Justice of Ontario, at Ottawa, the 9th day of February, in the year of

-our Lord 1928,

(Sgd) F. A. MAGEE
Local Registrar at Ottawa.

N.B.—This Writ is to be served within 12 calendar montl:xs from the
date thereof, or, if renewed, within 12 calendar months from the date of
such renewal, including the day of such date, and not afterwards.
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RECORD Appearance may be entered at the Local Registrar’s Office at the Court
Exhibits House, Nicholas Street, Ottawa, Ont.
Issued from the Local Registrar’s Office at the
. City of Ottawa, in the County of Carleton
Writ of Summons

dated February . (Sgd) F. A. MAGEE
9th, 1928. Local Registrar at Ottawa

No. 25

The plaintiff’s claim is for an order that the defendant convey and ass-
ign to the plaintiff one hundred (100) shares of common stock and eighty-
seven (87) shares of preferred stock of Ottawa Dairy Company Limited hy-
pothecated by the plaintiff in or about the month of January 1919 as secur- 10
ity for the indebtedness of MacKenzie Limited, or such securities as may
now represent the securities originally hypothecated as aforesaid; and for a
declaration that a certain letter or document of hypothecation dated 25th
November 1921 is invalid and ineffectual insofar as it purports to be a con-
veyance or hypothecation of the plaintiff’s securities for the indebtedness of
MacKenzie Manufacturing Company Limited; and that a certain letter of
guarantee executed by the plaintiff was executed under misrepresentation of
the true facts regarding the state of her said securities or alternatively that
the plaintiff’s liability thereunder terminated on the 1st of November 1925
and that the operations of MacKenzie Manufacturing Company Limited 20
have since paid and satisfied the amount due to the defendant.

Certified,

H. O. TAYLOR,
Official Reporter, S. C. O.



