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Petition

TO THE CHIEF JUSTICLE CR ANY OTHIR JUDGL
OF TEE SUPRXuwE COURT OF BRITISH CCOLUL.BIA.

THE PoTITION OF VERNON LLOYD-OWEN and JOHN S.
SALTER, humbly showeth, that

1. Your Petitioner, Vernon Lloyd-Owen, is a
Lumberuan and resides et 1555 Harwood Street,in the City
of Vancouver, Province of British Columbia.

2. Your Petitioner, John S. Salter, 1s an
Accountant and resldes at 501 West 22nd Avenue, in
the City of Vancouver, Province of Briti;h Columbie,
and 1s the Liquidator of Pioneer Gold iiines Limited
(In Liguidation).

3. Your Petitioner, Vernon Lloyd-Owen is a
member of Pioneer Gold liines Limited (In Liquidation)
and is the registered holder of 10,580 shares in the
capital stock of the saild Company, No.4&70,003 to
480,002 and 479,423 to 480,002 inclusive.

4, By order of this Honourable Court dated the
11th day of July, 1933, and made upon Petition presented
to this Court through the Vancouver Registry as No.426/33

the dissolution of Pioneer Gold l.ines Limited (In

20 Liquidation) was declared to have been void and the time

for final dissolution of the Company was extended until
the 20th day of May, 1936, subject to the further order
of the Court.

5. In an action in the Supreme Court of British
Coluubia, Fo. F 891/32, one Andrew Ferguson as Plaintfff
sued Alfred n.Bull, J.Duff-Stuart, R.B.Boucher, Francis
J. Nicholson and the Ixecutors and Trustees of the Tstate

of Adam H.Wallbridge (all of whor are hereinafter referred
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to for convenience as the "Wallbridge Syndicate" )together
with your Petitioner, John S.3alter as Liguidator of
Pioneer Gold iines Limited (In Liguidation).

5, The Judgment in the said action was appealed
by the Plaintiff to the Court of Appeal and thence to the
Judlicial Committee of the Privy Council. The Petitioners
will, on the hearing of this Petition crave leave to refer
to the Reasons of the said Judicial Committee,

7. It eppears frow the saild Reasons that in
the opinion of Their Lordships the Plaintiff Ferguson
was not nor was any other minority shareholder in Pioneer
Gold wines Limited (In Liguidation) competent to bring
a minority shareholders action to recover from majority

shareholders or directors assets allegedly belonging to

- the Company. Their Lordships indicated that such action

20

after the commencement of voluntary liquidation, can be
taken only in the name of the Company.

8. 5l% of the issued share capital of Pioneer
Gold Lines Limited (In Liquidation) is controlled by the
Wailbridge Syndicate and your Petitioner, Vernon Lloyd-Owen,
believes that an appeal to the Company in general meeting
to authorize the Liquidator to commence an action in the
name of the Company against the members of the said
Syndicate to recover property of the Company wrongfully
diverted by them to their own use, would be futile.

9. Your Petitioner, Vernon Lloyd-Cwen, has
requested his co-Petitioner to teke action in the nane
of the Company against the meubers of the said Syndicate
but the Co-Petitioner declines to take any action without
the directions of the Court.

10. Your Petitioner, Vernon Lloyd-Owen, as a

member of the said Conpany, is desirous that appropriate
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proceedings be taken in the Company's name for the
vindication of the Company's rights with respect to the
matters couplained of in the action aforesaid, which are
set out in extenso in the Reasons of the Privy Council,
and for such other relief agalnst the sald parties or
others as Counsel may advise.

11, Your Petitioner, John S. Salter, as
Liquidator of the Company in voluntary liquidation has,
at the request of the said Lloyd-Owen, Joined in this
Petition for conformity with the provisions of the
"Companies Act"™ and for the purpose of obtaining such
directions as the Court may -see fit to give and your
Petitioner as such Liguidator, submits himself to the
directions and orders of the Court.

WHEREFORE YOUR PETITIONERS PRAY:

For directions in relation to the course to
be followed by the Liguidator in the premises.

YOUR PETITIONER, VERNON LLOYD-OWEN, PRAYS

(a) For an Order that the Liquidator of Pioneer
Gold Mines Limited (In Liquidation) be directed to take
action forthwith in the name of the Company against such
persons as Counsel may advise and without limiting the
generality of the foregoing, against Alfred E.Bull,

7. Duff-Stuart, R.B.Boucher, F.J.Nicholson, Helen A,
Wallbridge and the Executors and Trustees of the Estates of
Adam H.Wallbridge and Lewls K.Wallbridge, or any of them,
for the recovery of all property and assets of the Company
which may be alleged to have been wrongfully acquired by
the proposed Defendants, or any of them, and without
limiting the generality of the foregoing, for the
following relief;

1. For a Declaration that the profit on



Petition

an Agreement dated January 2lst, 1925, and allegedly
made between the Company and the members of the
Wallbridge Syndicate, was and is the property of

the Coupany.

2. For a Declaration that 800,000 shares in
Pioneer Gold iiines of B.C., Limited and all dividends
thereon acquired and/or received by the members of
the Wallbridge Syndicate, were and are the proverty
of the Company. |

10 %. TFor all necessary and incidental orders
to coupel the proposed Defendants to restore to
the Company all such monies and properties,
together with interest, or

4., In the alternative, to compel the proposed
Defendants to contribute such sum or sums to the
assets of the Ccmpany by way of compensation in
respect to the matters complained of as the Court
may think just, and

5. For orders for the interim preservation

20 of the subject matter of the litigation, and

5. For such further and other relief as may

be available to the Company.

(b) In the alternative your Petitioner, Vernon
Lloyd-Owen, prays that he be granted leave to bring action
in the Company's name to obtain relief as aforesald on
the Cqmpany'é account for vindication of the Company's
rights.

AND YOUR PETITIONERS, as in duty bound, will

ever pray, eta.

30 DATED at Vancouver, B.C., this 13th day of
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March, 1935

VERNON LLOYD-OWEN

Per "Ian A. Shaw"
s Solleitor

JOHN S,.SALTER,Liquidator
of Pioneer Gold Mines Limited
(IN LIQUIDATION) ,

Per "Chas !gt,JDQ%"
His Solieitor

This Petition was filed on behalf of the Petit ioner,Vernon
Lloyd-Owen, by Ian A.,Shaw, whose place of business and
address for service is Room 201, Inns of Court Budlding
678 Howe Street,Vancouver,B.C.,and on behalf of the
Petitioner, John S.Salter, by his Solicitor, C.W.Sf.

John, whose place of business and address for service is

Suite 422, 744 Hastings Street West, Vancouver, B.C.

It is proposed to serve this Petition on suech persons as

the Court may direct,



Affidavit of
Vernon Lloyd-Owen

AFFIDAVIT

- S e e e eEm  ——

I, VERNON LLOYD-OWEN, of 1565 Harwood Street,
in the City of Vancouver, Province of British Columbia,
Lunberman, meke oath and sey as follows:

1. That I have read the Petition herein dated
the 13th day of March, 1935, and say that such of the
facts therein set forth as are within my own knowledge
are true and such of the facts therein set forth as are
not within my own knowledge are true to the best of my
information and belief,

10 2. That now produced and shown to me and
marked Exhibit "A" to this my Affidavit 1s a copy of the
Reasons of the Judicial Committee of the Privy Counecil
in the case of Ferguson vs Wallbridge et al referred to
in the Petition.,

3. That now produced and shown to me and marked
Exhibit "B" to this my Affidavit is a copy of the Order
of the Supreme Court of British Columbia dated the 1lth
day of July, 1933, and referred to in Paragraph 4 of the
said Petition.

20\ 4, That I am fully familiar with the sald case,
;having attended the trial of the action,having perused all

i {the Exhibits and having read the Record filed by the

1 Appellant Ferguson on his appeal to the Privy Council and

j I say that all material facts as alleged by the Appellant

5 in that °‘°°\ff§,5?wi??J9?t in the Privy Counoil Judgment

1

are true to the best of my knowledge, information and

iibelier and were proven in the said action and in any new
'&action can be fully substantiated by evidence,
7;\ 5. That on or about the 28th day of February,

30 1935, I requested the Liquidator of Pioneer Gold Mines
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Limited (In Liquidation) to take eppropriate proceedings
in the name of the Company against various parties for
the vindication of the Company's rights and caused ﬁo

be delivered to the said Salter a request in writing,

a oopy of which is now produced and shown to me and marked

Exhibit "C" to this my Affidavit,

SWORN BEFORE ME at the City) -

of Vancouver, Province of

British Columbia,this 13th "Yernon Lloyd-Owen"
day of Mareh, 1935 | |

e S Vs s Qo

"F.R.Anderson"
A Commissioner feor.taking
Affidavits within British @elumbia.
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Order

BEFORE THE HONOURABLE ) THURSDAY, THE 14TH DAY
MR.JUSTICE MURPHY OF MARCH, 1935,

THE PETITION of Vernon Lloyd-Owen and John S.
Selter, having this day come on for hearing; upon reading
the Petition herein dated the 13th day of Merch, 1935,
and the Affidavit of Vernon Lloyd-Owen sworn herein the
13th day of March, 1935, and filed, and the Exhibits
therein referred to: and upon hearing Mr.C.W. St.John
of Counsel for the Liquidator of Pioneer Gold Mines Limited
(In Liquidation) and Mr.J.A.MacInnes of Counsel for the
Petitioner, Vernon Lloyd-Owen, and the Court, being of
the opinion that the further hearing of the Petition should
be deferred until notice thereof has been given to those
peraons who were Defendabts in the recently concluded
litigation of Ferguson vs Wallbridge et al:

THIS COURT DOTH ORDER that the hearing of the
Petition herein be adjourned until Thursday, the 28th day
of March, 1935. |

AND THIS COURT DOTH FURTHER ORDER that the
Petition herein and Affidavit in support, together with
Notice of Hearing, be served upon the following parties at
least four days before the date of the adjourned hearing,
namely: Alfred E,Bull. J.Duff-Stuart, R.B. Boucher,
F.J.Nicholson, Helen A.Wallbridge and D.S. Wallbridge,
Executors and Trustees of the Estate of Adam H. Wallbridge,
deceased.

LIBERTY to the Petitioners to apply for further
directions as to service in the event of there being any
difficulty in effecting service upon any of the said parties
within the time limited as aforesaid.

AND THIS COURT DOTH FURTHER ORDER that service

be effected as soon as reasonably possible.
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AND THIS COURT DOTH FURTHER ORDER that a copy
of this Order be served upoh each of the said partdes
at the time of service of the Petition herein

BY THE COURT

"H,Brown"

Dep.DISTRICT .REGISTRAR

10 D.M.d.

Entered
Mar 15 1935
Approved Order Book,V0l.93 Fol.1l00
Per A.L.R.
Chas.¥.St.John
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Affidavit of A.E.Bull

I, ALFRED EDWIN BULL of the City of Vancouver in the
Province of British Columbia, Barrister-at-Law,
MAKY OATH AND SAY as follows:
1. I have read the Petition of Vernon LloydeQwen,
and John S. Salter, deted the 13th day of March 1935 and
filed herein, and I am the Alfred E. Bull referred to
therein. The said Petitioner Vernon Lloyd-Owen took an
active interest in and assisted the Plaintiff Andrew
Ferguson and his solicitor in prosecuting the said
action of Anditew Ferguson against myself and the other
Defendants referred to in paragreph 5 of the said
Petition. The sald Vernon Lloyd-Owen several times
attended at my office and the office of Thomas Edgar
Wilson, Solicitor for the Defendant Gen,J.Duff-Stuart, Dr
R.B.Boucher, Francis J.Nicholson and myself and spent
many hours in said office with Mr.Ien Shaw, solicitor
for the said Plaintiff Andrew Ferguson, perusing and
examining many of the papers and documents produced
by and on behalf of the said Defendants in the
sald action.
2. THE sald Vernon Lloyd-Owen attended the trial
6f the sald Ferguson action and algo attended at the
hearing of the Appeal in the said action by the
Judicial Committee of the Privy Council in London,England.
3. THAT now produced to me and marked exhibit "A"
to this my affidavit is a true copy of extracts from
the transcript of the proceedings made by public steno-
graphers on the hearing of the said appeal by the
Judicial Committee of the Privy Council from the time
it commenced on the l6th day of July until the end of

Appellant Counsel's argument on the 23rd day of July 1934.
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4. THAT during the hearing of the argument of Counsel

for the Appellant Ferguson as set out in the transcript
produced as exhibit "A" the legal question, "that a minority
shareholder in Pioneer Gold Mines Limited, in liquidation,
wes not competent to bring the said action, but that such
action eould only have been taken in the name of the said
Company,®™ had not been raiséd or mentioned and the said
legal qnistion wes not mentioned or raised before the
Judicial Committee of the Privy Couneil until the Counsel
for the Appellant had completed his argument,

5. THAT the costs of the Defendants, other than Salter,

in the said Ferguson action down to and including the trial
were texed on the 4th day of May 1933 and allowed at $3151.80
and the costs of the said Defendants in the Appcﬁl to the
Court of Appeal in June and July 1933 were taxed at $1353.10
and the costs of the Defendants in the said action and the
sald eppeal to the Judiciel Committee of the Privy Couneil
were taxed and allowed at £1268 7s.10d.,equalling $6109.98
Cenadian funds at the pren;nt rate of exchange of $4.84

to the Pound Sterling, making total taxed costs payable to
the Defendants of $10,614.88, for which the Defendants

have judgments against the plaintiff in the said

Ferguson action and none of the said costs have been paid,
except $200,00 received as the security deposited on account
of the Defendants® costs of the Appeal to the Court of
Appeal and £500 dépoaitod a3 security for the costs of the
Defendants in the Appeal to the Judicial Committee of the
Privy Counecil,

6. I am informed by Mr.C.W. St.John, Solleitor for

the Defendant Salter and verily believe that the said
Selter's costs of the action and appeal to the Court of
Appeal, although not yet taxed, will amount to over
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$2200,00,

7. The solicitor and client costs paid by the Defendants
in defending the said Ferguson action améunted to over
$50,000.00.

8. NOW produced to me and marked exhibit "B" to

this my affidavit is the Record in the seid Ferguson
action in the Appesl to the Judiecial Committee of the
Privy Counecil,

SWORN BEFORE ME at the City )
of Vancouver, in the ;
Province of British Columbia ; "A.E,BULL"
this 27th dey of March ; | |
A.D. 1935, ;
"E.R.Young"
A COMMISSIONER FOR TAKING AFFIDAVITS
WITHIN BRITISE COLUMBIA.
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Affidavit of Charles W.
st.John.

AFFIDAVIT

I, Charles William St.John, solicitor, of the
City of Vancouver, Province of British Columbla, make oath
and say as follows:=-
1. That I am Solicitor for John Sutherland Salter,
the liquidator of the said Pioneer Gold Mines Limited (In
Liquidation).
2., Now produced and shown to me and marked Exhibit
"A" to this my affidavit is a letter dated the 28th day of
ioﬁruary, 1935, from Lawrence & Shaw to the said John S,
Salter. The said Exhibit "A" was delivered to me by the
sald John Sutherland Salter as his solicitor in this matter.
3. Now produced and shown to me and marked Exhibit "B"
to this my affidavit is a letter dated the 36th day of |
February, 19356, from one Vernon Lloyd-Owen. The said
Exhibit "B" was delivered to me by the said John Sutherland
Salter as his solicitor.
4. Now produced and shown to me and marked Exhibit "C"
to this my arffidavit is a letter dated the 12th day of |
March, 1935, addressed to and received by me from J.W.
DeB. Farris, K.C.
5. I am informed by the said John Sutherland Salter
and verily believe that he, as liguidator of the said
Pioneer Gold Mines Limited (In Liquidation) has distributed
all of the sssets of the said Company,excepting the moneys,
if eny, recoverable by the Company in these proceedings,
amongst the ereditors and shareholders of the said Cornpany
as required by law end that therefore he has now,with the

exception aforesaid, no assets of the said Company in
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"Chas.W.St.John"

St.John,
his hands.
SWORN BEFORE ME at the City g
of Vancouver,Province of g
British Columbia, this 28th g
)

day of March, 1935,

"John E.Baird"
A CommIssloner for taking affidavits

within British Columbia.

14
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of Vernon Lloyd-~-Owen

426/33
In the Supreme Court of British Columbia
In the Matter of the "Companies Aot"
and

In the Matter of Pioneer Gold Mines

Limited (In Liquidation)
Before the Honourable Tuesday, the 1l1lth day
Mr.Justiee Murphy / of July, 1933.

Upon Petition presented to this Honourable
Court on behalf of Andrew Ferguson personally and
as administrator of the Estate of Peter Ferguson
deceased, for an order that the dissolution of
Pioneer Gold Mines Limited (In Liquidation) be
declared void and that the liquidation of the
sald Company be continﬁod upon terms; and the said
Petition having come on for hearing on the 20th
day of March, 1933, and having been adjourned until
the 21st day of Mareh, 1933, and having on the said
date oome on for hearing before this Honourable
Court presided over by the Honourable Mr. Justloe
Murphy, and having been referred by the Honourable
Mr.Justice Murphy for disposition to the Judge of
this Honourable Court presiding at the trial of a
then pending action in this Honourable Court under
number 891/32 wherein the Petitioner was Plaintiff
and John S. Salter liquidator of Pioneer Gold Mines
Limited (In Liquidation) and eertain directors and
shareholders of the sald Company were Defendants;
and the said Petition having been spoken to before
the Honourable the Chief Justice, the Judge presiding
at the trial of the said action, and having by him
been directed to stand until the 21lst day of April,

15
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1933, and having on the said date been adjourned
generally to be brought on by notice or by arrange-
ment of the parties; and by consent having this day
come on for hearing. Upon hearing Mr.Ian A, Shaw
of counsel for the Petitioner and Mr.C.W. St.

John of ecounsel for the Liquidator of Pioneer Geld
Mines Limited (In Liquidation):

Upon reading the Petition herein dated the
15th day of Mareh, 1933, and the affidavit of Andrew
Ferguson sworn herein the 15th day of March, 1933,
and filed, and the exhibits therein referred to,
and the affidavit of John S. Salter sworn herein the
17th day of March, 1933, and filed, and the exhibdit
therein referred to, and the affidavit of Ian
Alastair Shaw svorn herein the 2lst day of April,
1933, and filed: |

And upon it appearing that on the 13th day
of April, 1933, the claim of the Petitioner as
?laintirf in the aforesaid action had been dismissed
by the trial Judge and that the said judgment has
been appealed to the Court of Appeal:

THIS COURT DOTH ADJUDGE AND DECLARE the
dissolution of Pioneer Gold Mines Limited (In
Liquidation) to have been void.

AND THIS COURT DOTH FURTHER ORDER, pJ@GE
AND DECLARE that on the 20th day of May, 1936, the
Company shall, unless otherwise ordered, be deemed
to be finally dissolved,

AND THIS COURT DOTH FURTHER ORDER that if
at any time before the said 20th day of May, 1936, the

~ aforesaid action of the Petitioner shall have been

dismissed by order of any Appellate Court or Tribunal
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and the time for appealling from such decision shall
have expired and no appeal taken, the Liguidator of
the said Company or any other person who appears to
the Court to be interested, may apply to vary this
Order and to have the Company finally dissolved,

AND THIS COURT DOTH FURTHER ORDER that a
oopy of this Order shall be filed with the Registrar

of Companies within one month from the date hereof.

10 By the Court
"J.F.Mather"
District Regisﬁrtr
Checked
S.V.L.
J.F.M. D.R.
Entered
Jul 13 1933
Order Book, Vol. 86, Fol.250. Per L.J.B.
Approved

(Seal)
"Chas W.3t.John"

20 D.M.J.
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of AE.,Bull, '

This Exhibit consista of the printed Record in

the Privy Council in the action of Ferguson vs Wall-
bridge et al, and, being too voluminous to eopy,

is furnished to the Court in printed form.
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This is Exhibit "A™ to the
Affidavit of Alred Edwin Bull

FERGUSON et al vs WALLBRIDGE et al

Page 66:

Extracts from proceedings

before Privy Council

LORD BLANESBURGH: One sees exactly what your position

is, right or wrong, with reference to the grant of
the concession to Sloan that the directors or three
of them who agreed to it, had, by virtue of the
deed of trust, an interest in the transaction to
Sloan; one understands that thoroughly. This 1is
different, is it not? You have to look at this
from a different point of view, thls second
transaction by which the liquidator, under the
direction of the committee of creditors, or with
the assent of the creditors, purported to, and 414,
sell the undertaking of the Company, subject to

the agreement for a trust, which was then accepted
by virtue of a resolution of the creditors. You
are not entitled, are you, to meke the same
complaint, certainly not the same sort, with
reference to the intervention of the Syndicate as

creditors in relation to that transaction?

MR, MacINNES: ©No, my Lord.

LORD BLANESBURGH: They have no fiducilary poslition

towards the Company ln that respect, have they, or

towards you as & minority shareholder?

MR. NMacINNES: No, my Lord.

LORD BLANESBURGH: Therefore, if you are going to make

any definite or original or independent complaint
of this transaction, which was the sale by the

liquidator of whatever there might be in the Compan
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if Sloan's agreement had been fulfilled, you have
to find some other ground?

MR. MacINNES: Yes, my Lord., The creditors, as

creditors, would have a right; there was no
PAGE 67 fiduciary relation between them and the Company.

LORD BLANESBURGH: They have the right to get thelr
money.

MR. MacINNES: Yes, as best they could get it.

LORD RUSSEIL: I presume the Syndlcate got hold of the

10 property under this; they did not exercise their
option for $100,000 dollars.
MR. MacINNES: We come to that; we will see how that works
out Your Lordship has made a good guess.

LORD RUSSELL: If tnis was a plot, surely they would
take it under the 45,000 dollars and not under
the 100,000 dollars option?

MR, MacINN£ES:; That was not carried through; there
was another transaction by which they got it for
70,000 dollars.

20 LORD RUSSELL: They did not get 1t under either of
these transactions. Sloan could have got it for

them for 100,000 dollars.

Page 78
LORD BLANESBURGH: Inasmuch as that offer is msasde con-

ditional upon Mr, Sloan's agreement being approved
by 95 per cent of the shareholders, that means this
offer willl come to nothing if your people object.
That is right, is it not®
30 MR, MacINNES: Yes.
LORD BLANESBURGH: That would mean upon the terms of

this letter that offer would come to nothing if
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your people, Ferguson, objected, because there
would not be 95 per cent of the shareholders 1n
its favor?

MR. MacINNES: But Mr. Bull's idea all the time, as
expressed in his testimony many times in the trial,
was that----

LORD BLANESBURGH: Unless this was communicated to the
Fergusons it was not much use?

MR. MACINNES: Not much use.

LORD BLANESBURGH: It never went to the Fergusons?

MR. MacINNES: No. Then paragraph 41; "On the 5th
December, 1924, the meeting of the shareholders was
held., The record of attendance at the meeting was:
W.W.Walsh, allegedly representing 184,592 shares,
(These were the Ferguson shares, bothfhe hypothe-
cated shares and those not hypothecated)".

LORD BLANESBURGH: Had he authority to represent those?

MR. MacINNES: None whatever, |

MR, FARRIS: He was the registered owner,

LORD BLANESBURGH: That may help it out. That is very
important., So far as the Company was concerned,
he was on the reglister?

MR. MacINNES; He was on the register, but there is a
peculiar provision in our Companies Act,

LORD BLANESBURGH: We will have to look at that.

MR. MacINNES: It is totally different from the English
Act in that respect.

LORD BLANESBURGH: He was the reglstered owner of those
shares?

MR, MacINNES: Yes, English law would make him so, I
think, but the British Columbia Companies Act
will not., "A. H. Wallbridge representing 382,499

shares (These were the Syndicate 51 per cent);
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H. C. Seaman, allegedly representing 30,000 shares
(These were Ferguson's shares pledged to secure
a debt).

LORD BLANESBURGH: To get 1t right, I think that
possibly may be the reason why the letter of the
28th November was addressed to Mr. Walsh only,
because he was the registered owner of all the
shares, It may not have been adequate, but 1t

would be some sort of justification,

Page 79

NR. MacINNES: That was the idea behind it. "W.J.Twiss
representing 30,000 shares"- that is his own
"J.Duff-Stuart 1 share; A,E.Bull 1 share; W.W,
Walsh, Executor of the Williams Estate, represent-
ing 102,899 shares,"”

LORD BLANESBURGH: I do not see why the.representation
should be different there, If it is a registered
owner who 1s a shareholder he ought to have come
into the 184,000,

MR. MacINNES: "There were ten shareholders of the
Company resident in England, none of whom were
present or represented by proxy or otherwiss,
Vernon Lloyd-Owen, of Birken, British Columbisa,
was not present, nor were either of the Ferguson
brothers, nor were Dr. Boucher, Dr, Nicholson,
nor Mr. McKim",

LORD ALNESS: Was a notlce sent to each of these gentle-
men?

MR. MacINNES: No, there was no notice sent to Ferguson.

LORD ALNESS: Each of them had one share?

MR. MacINIES: Each of the Fergusons.

LORD ALNESS: You say neither of them got notice direct;

you say that, rightly or wrongly?
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"R, KFacINNES: Andrew Ferguson was definite he did not;
Feter Ferguscon had died,

LORD BLAWLSBURGH: +as Andrew Ferguson living at the
time at his address?

MR, WacINNES: It is said a letter was sent to Seattle.

LO0®D BLANESBURGH: Was it with regard to notice to the
two Fergusons, or either of them?

Second Day

Page 4

1ORD BLANESBURGH: Your answer is that that is
not subject matter for a majority vote?

KR, MacINNES: ©No subject matter for a mejority vote,

LORD RUSSELIL: You sav it is no subject matter for a
me jorlity vote; it is & dealing by the Company,
that 1s vhat iﬁ is, acting through its Liquildator
approved by the shareholdefs at a meeting of
sharenolders.,

LORD THANK=ZRTON: 'Witn:, I assume, s statutory majority.

LORD RUSSELL: What more do you want than a majority

for that purposa?

LORD ThaNKZRTON: Is it your case that the Liquidator
was a party to the fraud, as you call it®

MR. MacINNES: Our case preclsely is this, that the
Liquidator did not pay ény attention; he did what
lie was asked to do without any thought or care.

LORD THANKZRTON: He was & tool in their hands?

MR, NMacINNzS: Hsxactly, The Minutes of that meeting of
contributories your Lordsiiips will find on page 483

LORD ALNESS: You realise the seriousness of that charge:

MR, MacIKKES: I do, my Lord.

LORD ALNESS: You make it deliberately?
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RUSSELL: There is a provision in the Articles with

regard to accildental omission to give notice.

THANKERTON: It all seems to come back, does 1t
not, to the two meetings of the shareholders and
possibly the meeting of the creditors as well?

If that was valid then there was nothing abnormal
for them to make'a profit out of the transaction;
it may be a big profit, That is not evidence of
fraud, or anything like it. You must get back
earlier, must you not, as to how they got it into
their hands, not the benefit they get out of 1t
afterwards? Peopls generally purchase a thing in
the hope of making a profit. The real crux of
the thing 1is, 1s it not, these two meetings,
assuming for the moment you say there was not a
valid quorum at the directors!'! meeting that this
shareholders! meeting purported to valldate, and
the creditors' meeting? That 1s the centre point

of your attack, is it not?

MR. MacINNES: Yes, my Lord, with this addition, that

Page 29

LORD

we contend that the evidence will show the whole
thing was connected from the beginning once the

Sloan deal was meade.

THANKERTON: Assuming you are golng to satisfy us
that the condition in Sloan's offer was not made
open to the minority shareholders, do you suggest,
after having refused the two cents assessment

per share, they were to come in under that?

I should have thought it was pretty obvious,

I do not say that they had done everything that
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was right. You have to satisfy us there is
something wrong. But looking at it from the
legal point of view, it seems pretty obvious

that if the syndicate had not raised the 8,000
dollars to comply with the condition of Sloan's
offer, the Company would have been in liquidation
the next day, would it not, with a debt of

40,000 dollars to the syndicate?

MR. MacINNES: It might have been put into liquidation
at any time.

LORD BLANESBURGH: No, Lord Thankerton means that it
would have been in real liquidation, because it
could not go on. It would be a break up altogethex

LORD THANKERTON: Having refused to provide means which
would save it from going into liquidation, the
minority shareholders are now trylng to get the
benefit of the people who tried to pull it out of
the rut.

30

Page

LORD THANKERTON: You have yet to show me any justifi-
cation for the suggestion of fraud against these

gentlemen, which is a very serlous charge.

31

Page

LORD THANKERTON: There 1s no suggestion, 1s there,
that if Sloan had said: Yes, I will buy for the
100,000 dollars, that would not have come to the
company? .

MR. MacINNES: Quite right, my Lord, there 1s no
suggestion of that kind. I think the suggestion
there is that they tried to sell to Sloan.

LORD THANKERTON: It was because of Sloan's condition

that it was necessary to get some further money
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raised otherwise than through Sloan.

Page 33

LORD

BLANESBURGH: That 1s perfectly right. You will
forgive me putting it,but I think you have 1nvolved
yourself in difficulties by trying to prove things
that perhaps are not correct,and which really do
not follow from the case, if you prove them. You
have to bear in mind that at this particular moment
when the Sloan option came along the financial
affairs of the Comwpany were desperate, and there
was no source from which it appeared possible that
money could be obtained to enable operations to
continue and prevent the Company from stopping.

If the Company hed then stopped,there would have
been nothing for anybody, majority or minority
shareholders. The majority shareholders, being
the syndicate, came forward and said: We will
finance this Company to the extent of enabling it
to go on, but it is only to be on the terms that
we ourselves keep, so far as Sloan does not get it,
the advantage that will accrue., Accordingly, we
will meke an arrangement under which the Company
can do that. We will grant this option to Sloan
on the terms that Sloan will for a consideration
that we will give, namely 8,000 dollars, give us
half of his interest. That was the arrangement.
One has to consider it altogether, apart from the
minority or the majority. One has to ask whether
that arrangement,when carried through, had any
validity at all. The answer is, at law it had
none by reason of the fact that the only trans-
action by which the Compeny purported to be bound

was a resolution passed at a meeting of Directors
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which was no meeting., Accordingly, attached to
that Sloan agreement that document was, as a
binding document on the Company,worthless,and it
1s your case that that agreement was worthless at
the date of the liquidation. Then you come to the
liquidation,and you say that the thing itself did
not exist, because it had not been properly
sanctioned, and there was no authority by which it
could exist. Accordingly, the liquidator would
have said: This agreement is no agreement, and
the whole of the property of this Company is still
the Company's, as it always was; What is to be
done with it by me; and he deals with it accord-
ingly. It seems to me that talking about fraud
and conspiraecy is simply not facing the issue.
You will forgive me saying it, but I think it
beats the air to talk about conspiracy and fraud,
when you have the point of the liquidation, and
bear in mind, when they came to the liguidation,
they divided the Company's assets in the way in
which they dia.

LORD ALNESS: I am very much impressed by the way My
Lord Blanesburgh has put the case to you, lr.
MacInnes; but shall I find anything on those
lines in your case frowm beginning to end?

MR .MacINNES: Yes, my Lord; I think so.

LORD ELANESBURGH: You get into confusion to my mind by
talking about freezing out the minority share-

holders at a time when the Compeny was in despair,

LORD ELANESBURGH: That is the title that Mr.Sloan
got .
MR.MacINNES: Yes. Then as regards the transsction
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that we were attacking, we say that the defendants

took to themselves this right to the purchase price
from Sloan which should have gone to the Company.

Page 35 There are three points in the transaction I wish

to draw your Lordships' attention to., In the first
place the whole thing was one transaction although
expressed in two different doocuments. Secondly
the whole transaction was based upon and founded
upon the disposel of the Compeany's assets. If 1t
were not for the undertaking of the Company whieh
went to Sloan under the working bond,then Sloan
would not have touched it so it was a consideration
for the working bond given in connection with the
property that Sloan undertook to carry half inter-
est, Why should the conslderation for dealing
with the Company's property have gone to any
particular portion of the Company to the exclus-
ion of another portion, or should it have gone to
the Company? Could these Directors by thelr
control or this Syndicate working through the
Directors ----

LORD BLANESBURGH: But you have to begin. They got it
for themselves by payment.

MR.MacINNES: No, my Lord,they did not pay anything
for 1it.

LORD BLANESBURGH: Did not they pay 8,000 dollars?

MR.MacINNES: No, they agreed to contribute to Sloan
in a sum of 8,000 dollars.

LORD HLANESBURGH: They paid that for their half,

MR.MacINNES: It was to Sloan for the carrying on.

LORD BLANESBURGH: Sloan having agreed with the Company
that they should provide 16,000 dollars,he says:
I can only provide 8,000 dollars and they had tb
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provide 8,000 dollars. They paid 8,000 dollars for
what they had got. It seems to me to have been
good in law,

RUSSELL: What is the position after the Declaration
of Trust was executed, as if the agreement between
Sloan and the Company had been an agreement
between Sloan and the Syndicate on the one hand
and the Company on the other? I do not under-
stand your saying it was part of the consideration

which ought to have gone to the Company,

MR.MacINNES: They dealt with the Company's property,

LORD

my Lord, and they handled the Company's property
and disposed of it in such a manner which would
get for themselves a contract which they con-
sidered an advantage. That was exactly what was

done in the case of Menler v.Hoopers Telegraph

Works.
THANKERTON: Do let us get clear about the contract
Personelly I have a very clear view of that.

They wanted to get this mine developed. They
could only get it developed by means of working
according to the option to purchase, the personal
undertaking or working bond. Sloan was the
gentleman they got and Sloan ssald: Yes..He said

in effect: I will pay you 15 per cent of any
results I get - this 1s only the substance of it ~-
as soon as those results turn out favourable,
Sloan said: I require some cash obviously to do

the development and to get the returns. I cannot
put it all up myself. He comes to the Syndicate
and says: Will you put it up; they say that they
will, On their becoming liable to find the half

capital necessary for development purposes to
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enable the Company to get 100,000 dollars as it
turns out, their consideration,as between them
and Sloan for the finance necessary for the
development, was that they were not to get the
return of the money plus interest, but they were
to get a half share in what Sloan had got from
the Company. Of course, it has turned out well,
and very naturally your people, who did not agree
to the 2 cent levy, and have not the good thing
for themselves, want to see if there is not

some way to get hold of it. I cannot at the
moment see how there is any possible question

of fraud here, However, you say you will give
some evidence of that. Secondly, they may say
that there are invalidities in the methods by
which the Company and the Directors at the time
took to convey the title to Sloan, and they may
attack that; they may also say that on some
legal ground the Syndicate in advaneing the 8,000
dollars or becoming bound to advance the 8,000
dollars in return for a certain consideration
must be acting on behalf of the Company. It

sounds a little startling to me at first sight,

but that must be the case; not that they got
benefit, but they had become liable to advance
8,000 dollars for a consideration which turned
out & more than ample consideration, if you like,
but they must be held to be acting on behalf of
the Company. It may affect only those who are
Directors and, therefore, they must hand over
the benefits received as if it had been the

Company. It startles me at present, but I am

quite willling to listen to that case if youhave
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it. I have read the Statement of Claim, and a
good desl of that seems to be absent from the
Statement of Claim. It 1s not enough to have it
from your Case even if it is in that.
MR.MacINNES: Your Lordship sees what the Syndicate
was desirous of getting was enjoying the prospect
of sharing in the future of the Company. The
future and the prospects of the Company was Coumpany
Page 38 property was it not?

10 LORD THANKERTON: I do not think it is quite fair
to the Syndicate. They were willing to take
the chance and to advance money in order to
take the chance of the mine turning out to
be a good one,

LORD HBLANESBURGH: Will you be able to make more

out of this concession by Sloan than the fact
that for one reason or another 1t was absolutely
void? Suppose in point of law the transaction
had taken the form that Lord Russell indicated,

20 which is the result of it, that this was an
option granted to Sloan of the first part,to the
Syndicate of the second part, by the Company
under and by virtue of which the Syndicate and
Sloan were shown on the face of the option to be
equally interested in Sloan's part of the bargain.
Supposing that had been put in plain language?
Quite plainly that agreement could never have
been voted by the Board of Directors who were
themselves, or three of them, members of the

30 Syndicate. There was no quorum to do it, and
they could not do it at all, It would be abso-
lutely void. It remains just as void because

they took it in the form of a Dedaration of
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Trust from Sloan as if they had taken it by
agreement with the Company. What more can you
have when you come to liquidation than that.

MR .MacINNES: Is not that the case that I have been
trying to meke out, my Lord?

LORD HLANESBURGH: You have been talking about other
thing===--- minority shareholders and every conceiv-
able thing. Probably the 100,000 dollars was to go
to the Company for the benefit of everybody. It
was only the benefit that Sloan got that they were

Page 38 dealing with.

39
MR.MacINNES: It was only the benefit of partiecipating

with Sloan.

LORD BLANESBURGH: That, so it is suggested, was the
thing which made the whole transactign vold having
regard to the way in which it was carried out.

If it had been sanctioned by a general meeting of
the Company held as a general meeting, but it was
not. It was done by the Directors, not by them
only, but they were interested as Directors and,
therefore, void. What better can you get for
starting a liquidation than that?

MR .MacINNES: It is a good way.

LORD BLANESBURGH: Could you get a better beginning
than that?

MR,MacINNES: In addition to that we say this was done
by design.

LORD BLANESBURGH: Does that matter? If it was vold
at the time of the liquidation and the liquidator
ought to have dealt with it as the entire property
of the Company,then you must see whether in the
liquidation it was so manipulated and dealt with
as in fact it was to the detriment of the minority
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shareholders. Is not that the real position you
have to face?

MR .MacINNES: Now we have this, that as a result of
that negotiation or the transactions in July this
syndicate,without any authority,was participat-
ing with Sloan in the future of that Company,which
we say was a right which the Company had,

LORD ELANESBURGH: Was participating with Sloan in that
which had been the property of the Company?

MR.MacINNES: Yes,my Lord. When the Company takes
that stand, I submit that is a fraudulent
undertaking which the law will not permit.

LORD ALNESS: It 1s a very stale charge of fraud,

You are challenging an agreement in 1924, and
your Statement of Claim is 1932,

MR.MacINNES: Yes, my Lord. The fact 1s that
Ferguson did not learn of this transaction in
any shape or form, except that it was a sale
to Sloan. He never knew there was any parti-
cipation or any sharing by this syndicate with
Sloan in the deal until a short time before he
brought his action, and then he became active to
begin his action to get hls rights. There is no
contradiction about that. So that, so far as he
was concerned, it was not stale, although there
had been a number of years passed over,

LORD THANKERTON: The case that my Lord Blanesburgh
put to you in truth would be this, would it
not, that if none of the aecounts purporting
to be valid accounts of the transactions on
behalf of the Company were valid to convey
any title to Sloan or the syndicate, the
result would be that the mine and all its

properties remained the property of the Company
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and never ceased to be the property of the
Company; and, so far as Sloan dealt with the
Company, he would be bound to aceount to the
Company for those properties? It is nothing
to do with fraud or communicating benefits or
anything else. Assuming that by initial or
subsequent validation, Sloan got a perfectly
good title and so did the syndicate, there,
egain, what is the ground for attack upon
that, if the Company is held to have given it
under a bond for working and then subsequently
given it on payment of the purchase price;
What ground of attack can there be?
There is no case for fraud or communicating
benefits or anything else that I can see left.
I would like to be satisfled that it is in your
Pleadings. The first case is whether the mining
claims ever ceased to be the Company's property.
BLANESBURGH: Just to make it plain,the theory
that I bhawe%been putting to you is a case that
you might be able to find that at the moment
the liquidation comes -- that is the critical
moment --Sloan had no title, You have,therefore,
to see whether what was done in the liquidation
operated to give him a title as against the
minority shareholders,and for that purpose you
have to do what up to now you have been ignoring,
namely,to see when these meetings were called,
whether a full statement was made as to the true
position, so that everybody could be said tobe
bound by 1t, or whether a full disclosure was not
made, so that the minority shareholders were not

ousted from thelr rights. That is a part of the
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case which has been, as it seems to me,forgotten,but
it is the actual basis of your case. You have to succeed,
if you can,by showing that that meeting in the liquida-
tion was inoperative to do what it purported to de¢

MR ,MacINNES: That I think I can show in the act,

LORD ELANESBURGH: That is a thing you have to do, but,as
my Lord Thankerton was saying, have you pleaded any of
these things? What is your Statement of Claim? Let us
look at that now.

MR.MacINNES: The first twelve paragraphs are not material.‘

LORD RUSSELL: I think we had better look very carefully at
your Statement of Claim,

Page 41

MR.FARRIS: I would ask my learned friend %o be good enough
to begin at paragraph 7.

LORD ALNESS: Speaking for myself, it 1s paragraph 7 where
the charge of fraud is made,

Page 46

LORD THANKERTON: There is not a word there about the
validity of the meetings except one point that is made
in paragraph 20 and the question of non-disclosure of
material facts.,

LORD ALNESS: Do you anywhere suggest or say that the
alleged ratification is bhad because of the intervening
liquidation?

MR.MacINNES: No, my Lord, that is not alleged directly.

LORD THANKERTON: Or indlirectly?

Page 47 »
LORD BLANESBURGH: In fact there is no suggestion in the

Statement of Claim as between Sloan and the Company
that the option given to him was invalild?
LORD BLANESBURGH: You have very specific allegations
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with regard to the meetings held in the liquidation,but
you do not have much with regard to the Directors' meetings
at which the option was given,

LORD THANKERTON: The two polints as regards the meeting dur-
ing the liquidation is (a) that there was concealment of
material facts which the liquidator knew as regards the
100,000 dollars as an asset,and (b) the failure to send
notice of the meeting?

MR.MacINNES: Yes, Will your Lordships refer to paregraph
18 of the Statement of Claim: "On December 5th, 1924"---

LORD THANKERTON: That is non-disclosure of materisl facts,
That is summarised in paragraph 19. That summarises the
two preceding paragraphs. I cannot find anywhere any
suggestion apart from the two questions, the fallure to

Page 47 )
send notice to one of the Fergusons and failure to dis
close the then known value of the asset in regard to which
they were asked to ratify the agreement. I do not find
any suggestion of invalidity or attack on the meeting of
the 5th December at all,

MR .MacINNZLS: The meeting of July 15th is attacked in
paragraph 13.

LORD BLANESBURGH: Not on the ground that they were interested
Directors. You talk abéut notice and so forth. That 1s
not the reason why this is iﬁvalid; there was no proper
quorum,

LR.MmacINNES: I think the allegation is there,my Lord,
because "the said Sloan was not an independent contractor,
but as to an undivided one half interest in the said
option, was merely a trustee for the defendants™. Is not
that an allegation that it was not valid®?

LORD BLANESBURGH: No: the defendants are not all Directors--
---only three of them., It is not pointed to the thing you

are now using it for. Nobody could discover this real
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allegation in that form of words.,

MR.MacINNES: What we say in the Statement ¢f Claim is

that these people agreed together to do these various
things of which we are complaining, and by agreeing
together they then conspired to do that. What they did
we say was to take froum the Company that which belonged
to the Company,namely, the right to enjoy the fruits of
its own property and get a consideration for any sale of
its property which might be negotiated by the Board of

Directors.

LORD THANKERTON: Your full caese is based upon the assumption

or statement that these defendants acquired the assets,
not that they failed to acquire. You do not ask for a
Declaration that these meetings were invalild., On the

contrary the only Declaration you ask for is that they

acquired the assets.

Page 49

J:ac iS: Yes. It was so patently put to him,

LORD THANKERTON: How could he possibly say what he said on

~ page 325, 1ine 30 - "he turns up after this long period of

time and,instead of attacking the problem, the method
by which these properties changed and were acquired, and
attacking the legality of the proceedings, he launches
the action, the statement of claim in which from almost
the first paragraph to the end 1s a reiteration and
repetition of expressions of fraud and conspiracy and
breach of trust connected with it. "

That makes clear as daylight how these things were not

deelt with; naturally enough they were not pled.

MR.MecINNES: The action went throughout on the validity

30

and the ratification. The whole thing was tried on that
basis. Then, my Lords, at line 21, on page 328, the
Judgment goes on: "At the date one share each out of

the 750,000 shares" etc. (Reading to the words,line 47)
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"and the verbal statements made at the said meeting,
disclosed fully the true situation.”

LORD BLANESBURGH: The Chééf Justice does not seem to
explain why it was that the Sloen option required to be
confirmed., He has not said anything which indicated
invalidity.

MR.MacINNES: "There was no concealment by the defendant
of any knowledge they had as to the developments or as to

gggg_égny results",
10 (Reading to the words, line 24, page 329) "The Fergusons

were in no way deceived or kept in ignorance of the true

situation at any time",
Page 51

That is the finding of fact,so there is not a particle
of evidence in support; and the only evidence on the
polnt is the very opposite. "The exigencies with
which the defendants were confronted from time to time
Justified the various bona fide steps taken in acquiring
the interests now held by them, The meetings necessary
during all these periods were properly convened. The

20 meeting held to ratify and confirm the option and sale
to Sloan was properly convened, notice of which I am
satisfied was duly served or conveyed to the plaintif:
and to his brother. I em satisfied by the evidence and
find as a fact that the defendants and the late Mr.
Wallbridge were never actuated by any fraudulént design
or dishonest intent nor sought to gain or Abuse any
advantege in connection with the matters set out in this
clalm and. were not guilty of conspiracy or oppression in
any way". In that Judgment the learned triasl Judge 4dia

30 not deal with the question of invalidity of the July
transaction énd the results flowlng therefrom. He dia
not deal with the proposition of validity or invalidity

of the proceedings during winding up.
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LORD THANKERTON: Nor did your notice of appeal, I think.
If that was an omission of the Triel Judge you should

have commented upon that in the notice of appeal.

Page 51
52
LORD THANKERTON: The one solitary point is in (f) and (g)

of that head, the words about they did not give notice
which had been dealt with and had been found against you,

and probably the next one (h), failure to give due

information; but that 1s really a different class of point,

Page 53
LORD ELANESBURGH: There you have the point dealt with

by that Chief Justice.

MR .MacINNES : "Looking at the frame of the gction one sees
that Sloan is not a defendant. In fact counsel for the
plaintiff stated in argument that the most sensible act of
the Board was the giving of the option to Sloan"., The

Chief Justice was 1in error distinctly there is that respeot

because what he suggested to counsel on the argument was:
Are you seeking to set aside the option to Sloan? No,
Well,why? Two reasons; perhaps it may have been the

best thing they could have done under the circumstances,

LORD THANKERTON: Is that your argument?
MR ,MacINNES : I submit the Chlef Justice was wrong in his
facts there, and you see that from the reasons of the

other judges when I come to them,

LORD BLANESBURGH: Sloan was no party to any breach of trust.

MR.MacINNES: No: the Chief Justice misapprehended the claim
of the Plaintiff with regard to the 800,000 which these
Defendants recelved.

LORD THANKERTON: Surely he is dealing with the difference
Page 54

between declaring the transaction bad and declaring that
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the benefits of the transaction are held in trust.
Accepting the transaction, he is saying the former could
not be maintained because Sloan was implicated in it,
but the latter may be maintained.

LORD EBLANLSBURGH: What does he mean by that?

MR .MacINNLS ¢ I do not know, "Nor can the defendants be
declared trustees of this interest for him."”

LORD BLANESBURGH: "When the Plaintiff acqulesced in and
relied upon the option" ---w---

MR.MacINNES: I think what he means there is that, not
having sought to set it aside, you must therefore treat
them as having adopted it.

LORD THANKIFRTON: I think that is 1it.

Page 62:

LORD BLANESBUBGH: May I ask you this: Does this learned
Judge,'when he goes on, distinguish between the position
of the directors while the Company was a going concern
and their position after liquidation, or does he treat
this criticism of their conduct as applicable all
through?

MR .MacINNES : All through, my Lord.

LORD ELANESBURGH: That seems to be difficult.

MR.MacINNES: All through,my Lord,I think your Lordship
will find that is right.

LORD BLANESBURGH: Because they cease to be directors on

the liquidation.

ﬁ%%ﬁﬁ%%ﬁNES: This is the dissenting Jjudgment. "This
appesl has relation to what now would appear to be a
regularly producing gold mine" etc.(reading to the
words, line 31) "undertook to treat the propverty of the

Company as their property" ------
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LORD BLANESBURGH: The learned Judge has put that a little

bit too high. Supposing in point of fact there had
been no agreement between Sloan and the directors but
simply the option given to Sloan without the back letter
at all,there would have been no defrauding the Company.
There would have been the same result, as far as the

Company was concerned.

that as they had 51 per cent of the stock,they owned
the property of the Company to the denial of any right
in the minority shareholders to participate in the
profits of the sale; and the effort was made throughout
a long course of procedure - which in my opinion was
fraud by way of a breach of duty - and they endeavoured
to bring about the unassailability of what was done -
all profitless in uy opinion as the initial fraud and
breach of duty permeates the whole and renders all these
proceedings - by way of putting up fences - absolutely
nugatory. Why were these proceedings adopted in what
way 1s it attempted to be Justified?"

LORD BLANESBURGH: This would be quite justifled if any

such suggestion as this could be made, but it cannot be
made,that the option which was granted Sloan was
deliberately fixed at a low price because the directors
were participating in half of his profits. That would
be completely defrauding the Company; but that is not
suggested. The mere fact that Sloan divides his profit
iitﬁ igé directors may be quite improper for another
point of view, but it does not defraud the Company; the
Company's position would be preclsely the same,assuming

the option to be well drafted, if there had been no

such back letter; you agree with that?

I have heard of an offer that someone should come in

That would appear to be right},--"considering

That is the first time I have heard of it.
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and contribute half the capital necessary for develop=-
ment, which is not what you have Just said

Page 67. MR.MacINNES: The last proposition was ultimately
as hr.Bull puts it in his evidence, that after ten
days or so it was licked into the shape in which it
appeared, the working bond from the Company and the
declaration of trust back.

LORD THANKERTON: That is not the way you put it. You
suggested Just now that Sloan had sald to the Company

10 If you will stend in half with me I will teke it om.
That is not what he said, or anything like it. What
he said was: I will teke 1t it over and work it under a
five years agreement. 15 per cent of the proceeds to
be paid to the Company up to the tune of 100,000
dollars, when I can acquire it, and then he says to
the people who are dealing with him on pehalf of the
Company: But I must have some assistance in providing
the capital necessary to develop, and it is a condition
of my offer that that should be provided. That was made
20 a condition.

MR .MacINNES That was & condition.

LORD THANKERTON: That is not an offer of a half interest.

MR.MacINNES: May we leave it Jjust that way? There 1s
the proposition that came before these men in thelr
dual capacity,--~-

LORD THANKERTON: You have to remember that it 1s a proposit-
lon which ranged from 125,000 dollars to 90,000 dollars,
all of which'had fallen through - a very fair test of
thé mnarket value of a proposition of that type.

30 MR.MacINNES: Even stronger against me than that is the fact
that Ferguson,convinced that the property 1ls being
ruined through inefficlency «----
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LORD THANKIRTON: Some of these people who had options

sent up their own people to inspect, and one of them
spent 1,000 dollars in finding out the truth about it,
and they were not going to be put aside by mismanage-

nent, or anything of that kind.

MR.MacINNiS: In regard to that option the fact is in

evidence that the engineers who made the inspection
and turned it down did not nake any inspection satis-
factorily for the property. However, the point 1is

that when Sloan made that proposition or when that
Sloan proposition came up for consideratlon, the
directors of the Company, also members of the Syndicate
at Wellbridge's house agreed to accept the terms,and
they took to themselves the right to assoclate with
Sloan in respect to the Compeany. There was a new asset

and a very substantial asset.

LORD BLANESBURGH: No, that surely 1s not so.
iR MacINNES : But, my Lord, it was so.
LORD BLANESBURGH: We are only on one point with regard

to lir.Justice LicPhillips' Jjudgment where he talks
about the transaction as it went through being a
transaction which robbed the Company of sowething,.
Whet I am wanting to point out to you is this, that

so soon as you accept the option to Sloan as one which
was properly granted, the Company lost nothing by
reason of the fact that Sloan agreed to divide half
his profit with the directors; it would have been
precisely the same for the Coupany if that back letter
had never been entered into, unless you are going to
attack the transection itself by saying: By reason of
that interest in it under Sloan they tcok from him a
smaller price than he would have paid. You cannot put
it that way.
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MR.MacINNLS ¢ I put it the other way.

LORD BLANLSBURGH: How do you get any loss to the
Coxpany by reason of that bargain with the directors,
so long as you accept the option to Sloan as being
one that you cannot gquestion?

Page 69

LORD THANKERTON: That is the Coupany having its cake and
eating it, selling this proposition to Sloan and then
claiming to share in the profits that Sloan made out
of it.

LORD BLANESBURGH: Let me ask you this in the form of a
perfectly definite question, and you answer 1it.

I will begin with a hypothesis. You are not attacking
the option to Sloan at the moment?

MR .iaacINNLES No.

LORD BLANESBURGH: I will assume the directors have no
jnterest whatever in that. Do you follow me?

MR.MacINNES. Yes.

LORD ELANESBURGH: None at all. Now I want to ask you
this: In what way would the Company as a Company
have been better off if Sloan had kept the whole
interest to himself than the Company was by virtue of
the agreement he made with the directors?

MR .acINNES @ It would not have been any better off,

LORD ELANESBURGH: Therefore the Company has not been
defrauded of its property by this arrangement if you
once accept the option to Sloan.

vR.dacINNES: I say the option to Sloan was not 100,000
dollars, but was accompenied by the offer back,namely,
the half interest in the venture which would result
frowm the working of that option.

LORD BLANESBURGH: I do not think that 1s the evidence

at all: Sloen would not give 100,000 unless he
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received assistence with regard to the 16,000.

MR.MacINNES: That assistance could have come from the
Compeny. .

LORD RUSSILL: Could the Company have put up 8,000?

MR .MacINNES : Supposing it could not, then the question
would come back to the directors.

LORD BLANESBURGH: It does not affect your case with
regard to your right to teke it; I am only taking
this definite statement from the judgment that that

agreement that they made in point of fact as an

45

agreement resulted in loss to the Company and a teking

of the Company's property; it did not. Wﬁatever else
it may have done it did not do that. If there had
been no such agreement the Company would not have got
a halfpenny more from Sloan under his option than it
does now; absolutely the same sum,

MR.MacINNES: It would be the same thing,

LORD BLANESBURGH: Absolutely the same sum, What the
directors got was something under Sloan, something
out of the profits,

Page 72:

LORD RUSSELL: Under these Articles the director may
meke a profit at the expense of the Company, provided
he discloses it. Disclosure is the whole thing.

LORD HLANESBURGH: Subject to correction from anybody.
I feel at the moment that there is a good deal to
be sald for this point of view, that suppose you
establish that in point of fact the agreement that

was made between the Syndicate and Sloan was

30 Page 73 an agreement which, so far as the directors were

concerned - because they were directors at the time
they made it - make them accountable to the Company
for any profit that they made in respect of that



1t

Exhibit "A" to the
affidavit of Alfred E.Bull.

agreement, and that that was the actuel position, that
they were accountable to the Company for the profits

in their pockets at the date of the general meeting,

at which it was saild that this contract was to be
approved, then I think one would want a great deal of
argument to be satisfied that they were entitled to
vote in support of that resolution even as shareholders,
because that does look like using thelr vote to take

the Company's property to themselves.,

10 MR.MacINNES: That is exactly what our contention is.

LORD BLANESBURGH: But you have to prove a great deal

before you get to it in this case.

LORD THANKERTON: I ask you not to take up the two things

together., The question of oppression,as it is called
and unconscionable conduct are quite different questions
from the question whether a contract is invalid or the
benefits of it must be communicated. Surely you would

agree with that?

MR .MacINNES : Yes.

20 LORD THANKERTON : Quite a different question. The fact

30

that such a contract was concluded and there was
penefit to be got from the contract is a very relevant
fact on a question of oppression; but the point we are
on at the present moment has nothing to do with opp-
ression at all, The point was whether this was a
contract that could be Justified by the directors in
question, or whether they would be bound to commnicate
the benefit of the contract; in other words, be held

to have contracted on behalf of the Company if the
Coxpany claimed communication of the benefit. Accepting
the contract, they must get into the place of the

directors in the contract.
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LORD ELANESBURGH:
What I was thinking of was the sentence at line 39
on page 340: "The directors cannot,by using their
voting power as shareholders, with the ald of these
certain other shareholders in general meeting prevent

the Company claiming the benefit of it".

MR.MacINNES: There are certain contracts which a Company”

cannot adopt. A contract ultra vires in the striet

sense thelr powers they could not adopt,or anything
of that kind. The Company could not ratify or adopt

the actions of directors which are ultra vires;

neither can they, in the same way, adopt actions of
directors which are illegal in the sense of being
subversive,

LORD ELANESBURGH: That 1is not the way to put it. It is
whether the directors themselves are under a power
to vote in support of a resolution which would give
them the Company's property. The other shareholders
can give it to them if they like, Can they take it
for themselves? That 1s the point. D& you not sece
the difference?

MR . MacINNES : They can either take it for themselves—--

LORD ELANESBURGH: The other shareholders can give it
to them,

MR.MaoINNES: Not by a majority. They would have to have,
I submit, a hundred per cent, vote of all the share-
holders.

LORD BLANESBURGH: I am assuming the other shareholders
are all the other shareholders than themselves. You
must agree that that would be quite permissible?

MR.MacINNES: I cannot agree to that because I think it

is ocontrary to the law,
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LORD BLANESBURGH: All other shareholders can agree that
they should keep it. The point is this resolution
was only ocarried by thelr own votes; are they entitled
to vote in support of 1it?

VR.WILFRID GREENE: It was unanimous, my Lord.

LORD HLANESBURGH: Unanimous: I suppose they shouted,
They were not all there,

Page 75

LORD RUSSELL: The majority of the other shareholders
would be enough?

MR.MacINNES: I think not. _

LORD RUSSELL: A Company can only act in one of two ways;
it can act through its directors or it can act by
the vote of its shareholders in general meeting
and a majority vote 1is suffiecient,

LORD THANKERTON : A disqualified vote is no vote.

MR.MacINNES; The judgment proceeds: "I 4o not propose
to follow out the long and complicated procedure" etc.
(Reading to the words, at line 17 on page 341)

"being an executed contract”.

LORD BLANESBURGH: "That a decree go for am account”.

In whose favouf, in favour of the Plaintiff?

MR.MaciNNES: In fevour of the Coumpany, the Plaintiff
gays it must be for the Company.

LORD BLANESBURGH: The Defendants get their share; they
are shareholders.

MR .MacINNES : For the whole Company --"being an executed
contract ,and whatever form of consideration™ etec.
(Reading to the words, at line 2 on page 345)

"mist account for all profits received".

LORD ELANESBURGH: One rather feels if you have to bring

your claim down to that date of the Company meeting,

after liquidation, that there is no respect in whioh
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the directors are in a worse position than the other
two, they would all be the same: they would either
all get off or all be caught. You are ignoring the
original transaction as having done nothing and have
to Justify this as a voting.

LORD RUSSELL: If you are driven to that, what took place
at the meeting in December, it is just as if the
proposition before the meeting then was that the
liguidator should be authorized to seal for the first
time a contract between Sloan and the six members of
the Syndicate on the one hand and the Company on the
other; that is what it comes to, 1s it not?

MR .MacINNES ¢ Can you ignore the fact that the situation
existing in December and in respect of which this
meeting was called in December, arose from the aet of
the directors on the 16th July, and it was a condition
that had been created by these directors requiring,
as they thought, confirmation or ratification by their
shareholders, and they brought about this December
meeting for the purpose of completing what they had
improperly or unhappily done in July.

LORD BLANESBURGH: You say that you put them in a 4ifficulty
by reason of the fact that this meeting was asked to
confirm something.

MR.MacINNES:; Yes, and there was no suggestion to the
shareholders -----

LORD RUSSELL: Does that make any difference in law,
because the meeting is only asked to confirm it?

I think the.expreasion used is "validate", but it is
only asked.upon the footing that what has been done
hitherto is not binding upon the Company. In truth
and in substance it is asking the Company to enter

into the agreement,
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MR MacINNES: That would be a questlion to debate,

LORD RUSSELL: That is language which it is difficult
to apply to the case of a Company in winding up;
it is asking those interested to authorize the
liguidator to exercise the power of the Company to
enter into such an agreement.

LORD THANKERTON : You have to remember, surely, that
this was subsequent to the increased offer for the
assets of the Company.

LORD RUSSELL: It is a new offer,

LORD THANKERTON: And there is a liquidation, neither
of which was present at the time the directors put
through the original contract with Sloan.

LORD RUSSELL: That is why I think you will have %o
deal with the case as if it was a new proposition
brought forward in December.

Page 77

LORD RUSSELL: As Lord Thankerton puts it, it must be
a new transaction, because it contained a fresh
element; it is not merely validating the old
transaction, but it is entering into a new one.

LORD HLANESBURGH: There was no fresh element in
relation to Sloan.

MR .MacINNES: There was no fresh element in relation to
Sloan.

LORD BLANESBURGH: This has also to be remembered.

I quite recognize that this is a nasty thing to
say, but one judicially has to say nasty things
which one would not say in private life. At the
time when the transaction in July was entered into,
there is no doubt that the position of the Company

was desperate, or it appeared to be desperate,
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and this 8,000 dollars which had to be found by the
directors was probably absolutely essentlal. That

I gather from you to be the position, After the
Company hed gone into liquidation and after they had
passed the resolution in December, by that time
everything had become rosy.

LORD RUSSELL: That is a question of evidence,

LORD BLANESBURGH: Except that there were reports, which
were not disclosed, showing the position had changed.
That I understand is your case on the facts. So if
it was void in December, nothing at all, then to ask
shareholders to ratify a transaction which gave so
much of them under their contract it should be plainly
stated.

LORD RUSSELL: If that was the true position you have an
enormous case of under-value,

LORD BLANESBURGH: You are going to give us the evidence
with regard to what the facts were kﬁown to the
Defendants on the 5th December when the resolution was
put before the meeting of shareholders. That you have
to do by reference to the evidence,

MR.MhacINNES: Yes.,

LORD BLANESBURGH: Does he say anything about the share-
holders as well as the directors.’

MR.MacINNES : Yes, my Lord, "Further sharéholders -~ not
directors -- parties to the fraud and breach of duty
and members of the Syndicate carrying out the sale
and profiting by the secret agreement also must account
for all profits received.”

LORD ELANESBURGH: Then he gives his reasons for that.

MR .MacINNES : No, my Lord, but there 1s good authority for
that.

LORD BLAN:SBURGH: Are these cases he refers to on that
point?
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MR ,MacINNES : No, my Lord. The case that will cover

that is the Imperial Mercantile Insurance case

LORD BLANESBURGH: Then he goes on: "It follows that,
in my opinion, the directors must account to the
Company for the profits achieved in respect of the
sale to Sloan of the mining property of the Company
and so must the shareholders who along with the
directors obtained an advantage to themselves not
shared by the other shareholders -- the profits
derived were really assets of the Company." He
does not say anything at all with regard to any
advantage they got by the sgreement to purchase
the property subject to that. I mean by the
agreement that was for the first time ratified in
December. He does not say anything about that.

LORD THANKERTON: The agreement was not ratified, 1t
was authorized.

MR .MacINNES : That was by 1itself,

LORD THANKERTON: That was the new offer calling for
tenders,

LORD HLANESBURGH: You took no exception to that agree~
ment,

MR.MacINNES: Which Mr.Justice McPhillips and Mr.Justice
Macdonald saild was only a matter in succession as
part of the original scheme, That is the way it
struck those learned judges, that it was merely a
completion of the attempt made in July.

LORD THANKERTON: If you leave that standing, are not
they the parties entitled to the proceeds of the
assets?

MR.MacINNES: Your Lordship means leave the December

meeting standing.
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Page 79

fﬁéﬁﬁTHANKLRTOJ: No, if you leave the sale of the asset
by the Liquidator or the 70,000 dollars or whatever
it is, stending. As I understood you to say a
minute ago, you were not attacking it; then the
party entitled to the profit on the asset on the
transfer of the asset 1s, surely, the purchaser.

That is the distinction between profit and damages.

R.MacINNES: My answer there, my Lord, is a decision in
the Imperial lercantile v. Coleman %c.,

LORD THANKERTON: There is rather a singular misunder-
standing of what I was putting to you. That does
not answer in the slightest degree what I was
suggesting. The transaction that you are attacking,
as I understand, is the transaction with Sloan which
gave the interest to the Syndicate via Sloan --their
half interest in the 3loan transaction.

MR .iwacINNLES : Yes, my Lord,

LORD THANKLRTON: You are not attacking the Sloan treans-
action. That is not what I was referring to a
moment ago. You are saying that any profits the
Syndicate got by means of that transaction must be
accounted for by the Coupany. But in the liguidation
this asset was sold on a tender received in answer to
an advertisement. I understood you to say in answer
to Lord Blanesburgh a moment ago, that you are not
attacking the conveyance of the asset to the purchaser
for the 70,000 dollars.,

iR.MacINNLS: No, my Lord, that is not the point.

T.ORD THANK:RTON: That is the pcint I want you to answer,
please. Are you attacking that transaction or are
you not?

wR.iacINNES: I am attacking that transaction., iy enswer to

Lord Blanesburgh wus nct attacking the transection
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by which the new Company acquired the title. The other
transactioﬁ we question very much. We say it is part
of the scheme by means of which these various properties --

LORD BLANESBURGH: I do not find that the judge has said
anything about that at all in your favour

MR .MacINNES: He apperently over-looked that 31,000 dollars.

LORD BLANESBURGH: I think Lord Thankerton, if I may be
allowed to say so in his presence, is putting a very
awkward point to you. You are endeavouring to obtain,

10 as being the property of the Company, the interest of
these directors under Sloan, and hls option. 7You say
thaet belongs to the Company and ought to be accounted
for to the Company. Lord Thankerton says; Let that be
so, but what has happened? The shareholders at this
meeting on the 5th December, have sanctioned the sale
of every asset that the Company had, subject only to
the Sloan agreement, and they have thatvfor the profit
which has been paid by the Syndicate. 'What has it, in
fact, got under that contract in relation to the

20 property of the Company? Amongst other assets they
get this interest under Sloan which they take for them-
selves, but which belonged to the Company and which will
then come to the Company under this contract, as well
as its assets, which have been recovered by your
exertions in this suit.

MR.MacINNES: That is met in another part of our case in
this way, that that was a transaction by which the
Syndicate acquired from the liquidetor the property of
the Company subject to Sloan. That was sonething done

30 on 5th December. Firstly:

Page 81
we say no notice of it was given, and secondly, 1t was
done by an insufficient and incompetent meeting,and not

in accordance with the Companies Act,
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LORD HBLANESBURGH: Then you do attack 1it,
MR .MacINNES Yes, nq'Lord. One of my contentions which
I am advancing is that the provision of the Winding-
Up Act, the British Columbie Companies Act, Section
226, 1s that the Liquidator requires sanction for
the disposel of the assets or matters o fecting the
future of the Company; he must have the sanction of
an extraordinary resolution, and due notice for
passing an extraordinary resolution has not been
10 given, and the thing has been improper under Section
2268,
LORD HLANESBURGH: Now what is going to be the order of
your argument?
MR .MacINNES ; What I propose to do is to show first
that the transaction in July was one by which the
directors sought to acquire assets of value belong-
ing to the Company, and take them to $hemselves in
that when they had the opportunity in July arising
out of this offer by Sloan to supply what the Company
20 so badly needed theretofore, namely, the competent
management, that they took that advantage for them-
selves and they did not allow the Company to have the
advantage of that asset. They fixed a price of
100,000 dollars, which would go to the Company, and
the participation with Sloan in that venture over and
above that 100,000 dollars, would go to them ---
LORD THANKIRTON: You say they fixed the price. They
negotiated the price with Sloan,.
MR .MacINNES: They negotliated a price with Sloan of
30 100,000 dollars which should go to the Company.
The rest of the benefits of the Sloan transaction
they took to themselves,
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BLANESBURGH: No, half of them,

MR .MacINNES: Yes, my Lord, half of them.

LORD
LORD

BLANESBURGH : There 1s no need for exaggeration.
THANKERTON: It was not a certaln matter; it was

not a benefit in the least at that time. It was

only because it turned out to be a benefit that you

say that. There might have been & loss on that,

MR.MacINNES ; My argument in support of that proposition

LORD

is this: Menier v. Hoopers Telegraph Works, 9

Chancery Appeals, page 350, where the circumstances
were very much the same —--=--

ALNISS: Will you forgive me saying this before you
go to the cases, Is it not possible to cerystallise
in the form of a proposition of law or of fact, the
proposition which you rely upon for success, I have
been gropling after it and it is probably my fault
that I have not got 1it.

MR .MacINNES : I put that, I think, my Lord, in paragraph

66 of the Appellant's case, page 25: "The Defendants,
by exercise of their control of the Company, pursuant
to a predetermined plan, have dealt with the entire
assets of the Company, and have manipulated the affairs
of the Company in such a manner that they have protected
their own interests in the Company at the expense of
and to the exclusion of the minority by acquiring for
themselves, instead of for the Company, the right or
paerticipation in the Sloan enterprise, Such use of

ma jority power, it is submitted, is illegal, and
therefore void; 1t involves inequality of treatment of
shareholders and is fraudulent, oppressive, unfair and
harsh to the minority and cannot be undertaken in the
first instance nor be subsequently retified or con-

firmed by a majority vote of shareholders, nor can
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such a majority, in attempting to maintain for
themselves an advantage not shared by the minority be
permitted to accomplish the wrong, merely on a pretence
that it falls within the internal management of the

Company' .

LORD ALLMESS: That is a proposition which at this time

of day after all that has passed, you still rely upon®

MR .MacINNES : I think so, my Lord, because I think we come

10

clearly under the authorities upon it. That 1s why

I say my reliance has been placed on Menier v.Hoopers

Telegraph Works,and Cook v, Beeks, 1916 Appeal Cases.

They were both cases of contracts. In Menier v. Hoopers
Telegraph Works, the Defendant Company wes an operat ing
Compeny manufacturing telegraph sables. They took part
in promoting the European and South American Telegraph

Company &cC.

Pge 84. Im.MaCINNm: 000........0.0.0..............0

20

Now, my Lords, applying.that case here, what pressed
jtself upon me was that any bargain or agreement made
by these Respondents with Sloan in July at Walldbridge's
house was & bargain involving the disposel by them of
the entire underteking of this Company, the Ploneer

Gold Mines, Limited. Out of the disposael of that under-
taking they arranged that the consideration which was

to be received from Sloan, the benefits which Sloan

was to give by reason of thelr turning over the Company

to him, would be divided in certain ways.

LORD THANKERTON: You cannot say that, unless you are

30

going to say that the bargain offered by Sloan to the
Company was an inadequate price. Then what has it to

do with 1t? Sloan's arrangement with the Syndicate had
nothing to do with the consideration to the Company. It

may well be that the people having got some benefit out
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of it, they have got to account for it, but that is
another matter altogether. This suggestion that they
diﬁérted part of Sloan's consideration to themselves
seems to me quite untrue in the present case, and you

cannot make it,

MR .MaoINNES ; My enswer is this. We do not agree that

the Sloan transaction involved only the 100,000

dollars. The Sloan transaction involved more than

that. The Sloan transaction involved the passing of

the control of this Company to Sloan. It involved the
opportunity and the chance of getting Sloan's co-
operation in the management and control of that Company,
and for the first time in the history of the Company

it furnished to the Company the very vital thing

that the Company needed, namely, competent and efficient
management, These Directors or this Syndicate realized
that, and they in their own way divided that transaction
into two, and, instead of making it a contract whereby
Sloan would underteke for a half Iinterest in the Company
to operate and control the Company provided that the
Company supplied 8,000 dollars, they made it the other
way round. They said: You take it for a nominal
100,000 dollars, the price that has been fixed in
several of the options that have gone before; put it
that way, and we will contribute with you; we will
take one-half benefit =--e--

LORD THANKERTON: If you have any evidence to support that,

I could understand such a case. The only tittle of
evidence I know of already is directly contradictory

of your being able to call it & nominal 100,000

dollars. A1l I know is that options were given ranging
from 105,000 doliars t09,000 dollars, which all

fell through,
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BLANESBURGH: Supposing the option had been in this
form, that Sloan on payment by him in the manner
prescribed of 100,000 dollars to the Company, and on
payment by the Company to him of 8,000 dollars, would
hold the property which was comprised in those sales
to him, so far as profit was concerned, as to one-half
in trust for the Company and the other half to himself,
That would be perfectly plain and easy. The 8,000
dollars could have been found by the Company in that
case, and the 8,000 dollars would get a half. Suppose
that having been done, and suppose the Company - not
being able to find 8,000 dollars, the Directors found
8,000 dollars, but they found it on the terms that
they kept half, and it did not go to the Company at all.

Then would you say that was improper?

MR .MacINNES: I say that is improper, my Lord, as long

LORD

as they are Directors of the Company and as long as
they involved in the transaction of the disposal of

an undertaking of the Company. The consideration that
was glven there that was passing from them to Sloan was
entirely a Company undertaking -- the whole of it.
THANKERTON : Is it not illegitimate to judge of it by
what has happened years after? You talk of it as if
the Syndicate just sat there and did nothing, but

wait for profits to drop in their laps. They were
risking 8,000 dollars.,

MR .MacINNES: Did they not have to teke the chance of

putting up money for laying the cable under the contract

in Menier v. Hoopers Telegraph Works?

30 LORD THANKERTON: I cannot see that the facts in that case

have any similarity at all to the present case,

MR.MacINNES: It struck me, my Lord, that that was a cover-

ing case., That was the very essence of the thing,.
The Company's assets were used to obtain something in
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the way of a contract which they took for themselves,
not intended for the Company.

LORD THANKERTON : That is the whole distinction, as it
seems to me -- something which was part of a contract
which should have gone to the Company.

MR .Ma cINNES : Exactly, my Lord.

LORD THANKERTON : You cannot say that.

R .MacINNES: Your Lordship asked me to give you the
evidence. I think I have already read it, but may"

10 I give it to your Lordships again?

LORD THANKERTON: The evidence which you say Justifies
you in calling the 100,000 dollars & nominal price?

MR.MacINNES: No, my Lord. What I wish to say is that at
that meeting at Wellbridge's house, when this thing
first broke ----

LORD THANKERTON: Never mind the meeting at Wallbridge's
house. I want to know the value of the subject -
matter of the Sloan bond and sals deal, Do you say
100,000 dollars was the nominal price for 1it?

20 Where 1s the evidence of that?

MR.nacINNES: I say the 100,000 dollars was made a nominal
price when the matter was, as Mr.Bull says, licked
into shape ten days or two weeks later. That was the
method which they adopted of getting at this transact-
jon as disclosed by Mr.Bull at page 247 of the Record.

LORD THANKERTON: It does not seem to me to be an answer
at the moment, but we will look at it.

MR ,MacINNLS I have read it before, I think. After referring
to the assessment, he is asked: "Then you turned back

30 to whom -- to Sloan? (A4) Then we took another crack
at Sloan. We put the proposition up to Sloan that he
buy the property, and we offered it to him for
100,000 dollers"  ===-=-
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LORD RUSSELL: That is to sell it outright?

MR .MacINNES: Yes, my Lord, outright -- " and we had
quite a bit of negotiation, both myself and the
late A.H.Wallbridge, trying to get him to take 1%t
over, So he afterwards came and put a proposition.
He said, "if these people will come in with me,
take half interest in it and put up half the money
and take half the responsibility, I will take a
working bond on it for five years at a purchase
price of 100,000 dollars".
(Q) Was that discussed between you and your

associates? (A) Yes. (Q) Was there any

enthusiasm about putting up this new money?
(A). No, I thought that was jJust the last chance of
saving our money and getting the thing operated. We
had to guarantee to raise 16,000 dollars. We were
to raise 8,000 dollars and Mr.Sloan and hls assoc-
jates the other 8,000 dollars. (Q) 4nd that was
finally agreed upon by you? (A4). Finally agreed
upon. We had a meeting at Mr.Wallbridge's house,
when Mr.Sloan definitely made that statement,
proposition, and then we agreed. The polint was then
how we were going to divide." Then it goes on at
line 9 on page 248: "(Q). The document with Mr.Sloan
was drawn up by you,‘was it? (A). Yes. (Q) And sub-
mitted to this meeting of directors on the 1l6th July,
1924? (A) Well, it had been gone over by Wealsh,
MoKim and Housser for themselves and the Fergusons,
and by Mr.Sloan's Solicitor, Mr.Johannson, and
finally all of them -- it took us a week or ten days
to lick it into shape, and then we had a meeting on
the 16th July, 1924, a directors' meeting".

LORD THANKERTON : It does not come near the point, if
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I may say so., What I am asking you is why do you
suggest 100,000 dollars, so far from belng an adequate

price, was a mere nominal price for this mine?

MR .MacINNES: Your Lordship 1s misunderstanding my use

of the word "nominal™, I think, By "nominal™ I do not
mean merely a small price. It was used as the figure
at which in the written document with the Company

it would be put. That figure was dictated by the
fact that several options had been given round about.
that figure, two or three times, The Land option
was 100,000 dollars and some other optlons were
100,000: Ferguson had spoken of selling for 125,000
dollars. When Sloan made the proposition it must
have come in by the way; I will take a half interest
in this property: I will not take it all. How could
these people give him a helf interest? The half
interest in the property was something they could not
give him because they did not control it. They did not
want to give him their own half,

20 LORD THANKERTON: That was not Sloan's proposition,

30

His proposition was that he himself would take over

the whole thing for 100,000 dollars providing somebody
would undertake to provide him with 8,000 dollars,and
in return for that get from Sloan, not from the Company,

a half interest.

MR.NMacINNES: Yes, my Lord, and I say that started with

the proposition to take a half interest. They could
not give him a half interest in the Company, but they
worked it out in this way: We will sell the property
to you outright, and you give us back a Declaration

for half interest. It was carried out on that basis,

LORD BLANESBURGH: I am putting it quite respectfully

to you Mr.MacInnes, but how do you think you stfengthen
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your case by talking about what the transaction was
in July if you have so far in your favour the prop-
osition that the transaction in July was void?

MR .MacINNES: 0f course, my Lord, if that is void =---

LORD BLANESBURGH: Are you going to transfer what you
have been saying with regard to that transaction of
July to the resolution of December?

MR .MacINNES: No, my Lord, I am going to say that the
Resolution ----

LORD HLANESBURGH: If you are not going to do so, can you
get anything more out of the transaction of July?

So far as one can see it 1s not binding on the Company.

MR .MacINNES: The transaction in December is void for
another reason,

LORD BLANESBURGH: You are on July at present, and you
said that the whole thing is improper in July.

I am esking you: Do you gain anything by the improp-
riety of July if in point of fact it was void?

MR.MacINNES: No, my Lord.

LORD BLANESBURGH: Then why elaborate thils part of it?

MR ,.MacINNES: That was the angle from which the case
presented itself to me all the time, and I am permeated
with that idea. It may not be a good argument here,
but that.is the explanation of why it is so hard to
discard.

LORD ELANESBURGH: There is one important branch of fact
which you indicated and it might be very relevant on
further consideration in this case., What was the change
in circumstances with regard to this action in July as
contrasted with December? You say there was some
evidence which had been received in relation to the
progress of the mine which shows it was a very different

proposition in December from what it had been in July.
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SIR SIDNEY ROWLATT: I suppose in July it was still
uncertain whether this option would ever work out
to give Sloan the property? If he did not do certain
things he would not get 1it.

LORD THANKERTON: They seemed to be uncertain as to
the length of the vein,

THIRD DAY:

Page 4:

LR.MacINNES: Yes. They had proved at that time at least
this, that the then proposed shaft in the 500 feet
level extended 140 feet in depth.The defendants say,
with regard to this contention of ours as to the
change in position by reason of the work at the mine,
that they d4id not get reports from Sloan, and they
were not conversant with the improvements that were
made, Mir.Bull, on page 254, at line 40 and at page
255 gave his evidence upon that: "(Q) What was the
state of your knowledge on the 5th December,;1924,
of the operations which kr.Sloan had been conducting
at the mine? (A). We Just knew that he was operating
the mine and was continuing the shaft down, and that
he had brought out a little gold, two small bricks,
one 2,700 dollars and one 6,300 dollars; 9,000
dollars altogether he had brought out, and 15 per
cent of that had been handed over to the liquidator.
(Q) Will you look at paragraph 17 of the Statement of
Claim: "Between July 16th and December 5th,1924, the
defendants, in their mining operations having developed
upon the Pioneer Mine immediate ore in sight worth
approximately 200,000 dollars". What have you got to
say about that? (A) Well, that that was absolutely

absurd. I know enough about mining now to know that
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there was very little value to that find, and we did
not know anything about that find until after that
meeting, did not know that he had sunk the shaft until
after that meeting, when he came down immediately
before Christmas. (Q) - "and having tremendously
increased the potential value of the mine". Had you?
(A) No; all he had done was to find the vein,went down
to the next level, expending some money in extending
further. (Q) - "fraudulently concealed such facts from
the sharéholders end in particuiar from the Plaintiff©,
Did you conceal that fact fraudulently? (A) No, we

did not know anything about the facts until after the

meeting®.

LORD BLANESBURGH: Do you accept that answer as the result

of the evidence as a whole that this information you
are referring to was only known to them after the

meeting?

MR .MacINNES ; That is what they say.
LORD BLANESBURGH: I am asking you if you accept 1t?
MR.MacINNES: I have to, my Lord, because there is nothing

to show to the contrary."(Q) Now what did you discover
from Sloan when he did cdme down? etc. (Reading to the
words, line 45) "so that this wonderful discovery of
ore that he talks about 200,000 dollars does not
amount to much”.

Then, my Lords, there is the evidence of Dr,
Boucher, General Stuart, and Mr.Bebe,ell going to the
seme effect, that is, that the defendants did not have
information aboyt what Sloan was doing et the mine. I
will read their evidence together if I may.Mr.Bull's
evidence continues at page 271, lines 22 to 32" (Q)
When you drew this" -- that is talking about the working

bond and option -- "came to this arrangement with
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Mr.Sloan, it was distinctly stipulated that the sinking
of the ghaft to the lower level should be undertaken
as the preliminary work. (A) Yes. We had done the same
with Land's option, and I think with Copp's option,
(Q) So no matter what Copp or Ferguson or anybody
else said, you agree with them when you say that the
sinking of the shaft wes the root of this problem as
it stood then? (A) If there was to be any money spent
on it we were golng to see it was developed properly.
(Q) And sinking the shaft was proper development?
(A) Yes." '

Then again at page 278, line 28 to page 279
line 7. "(Q) Now when Babe" -- Babe was an associate
of Sloan's who was with him at the property in the
early part of 1924 -- "came down on the 4th of December
(The Court) What year? (Mr.MacInnes) 1924. (Q) He
brought down with him that last brick? (A) The third
brick. (Q) 6,300 dollars? 6,400 dollars. (Q) You
saw him the day he came down or the next day? (4) No,
I did not get in touch with him until the 6th, Saturday
the 6th. I explained that he got down late at night:
On Thursday the train came down. Friday morning" ----
that is the morning of the meeting -- ™he took the
brick to the assay office and he did not get the cheque
for it until Saturday. (The Court) How much was the
brick worth? (A) 6,400 dollars. But that would not be
ascertained until they assayed it, measured 1it, and
that was on the 5th of December. He got the cheque on
the 6th of December and deposited it to the bank
account of David Sloan in trust, end it was that after-
noon I got in touch with him over the telephone. That
was the first I knew he was down. (Mr.MacInnes) The

first you knew he was down, eh? (A) Yes, (Q) Did not
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you know he was down on the 4th December, or the
morring of the Bth of December? (4) No. (Q) I under-
stood Mr.Wallbridge told you that? (A) No, Wallbridge
did not know. It was Saturday afternoon that
Wallbridge told me that Babe was down, and he could
not find out what progress had been made. (Mr.,Mayers)
That Babe was down? (A) Yes, And he could not get
any information about the progress, end I said I would
try and get it on the telephone”, |

Then at page 303, lines 31 to 36 there 1s
another reference to that. "(Q) You were present at
that meeting of the 5th December, 19247 (A) Yes,
(Q) Was there any mention made at that meeting of
the two bricks that had been brought down previously?
(A) Yes, mentioned by somebody, Wallbridge or myself,
or Salter, that Sloan was bringing down some - had
brought down some gold: a couple of bricks had come

down™ .

Page 7.
LORD BLANESBURGH: Is there any evidence that the liquidata

made any inquiry into this matter?

MR.MacINNES: No, my Lord.

LORD BLANESBURGH: So that he knew what the position was
on the 5th December and took the responsibllity upon
himself of presenting it.

MR.MacINNES: He did not, my Lord.

LORD THANKERTON: Are you still maintaining that you have
proved your allegation on page 6 of the Record, at
line 30, about concealment at this meeting? I under-
stood you to say you were accepting this evidence or

had accepted it?
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MR .MacINNES ; I am simply showing your Lordships now

apart from any suggestion agalnst these defendants,
that as a matter of fact there were certain conditions
exlsting at the time the notice was sent for these
meetings which were material for the shareholders to

know, and that they were not known to the shareholders.

LORD THANKERTON: What are they? All the evidence you

are reading is negativing concealment. What do you say
was concealed? While the fact that the mine shaft

had been sunhk and that they had tapped the vein lower
down was apparently not known at that date. That 1is
what this evideﬁce says, and you say you have to accept
that evidence. What beyond that do you still say was

concealed.

MR.MacINNES: I say the fact that the shaft was being

sunk and that work was being carried on was known to

everybody.

LORD THANKERTON: Sinking the shaft does not mean that the

mine has become valuable,

20 MR.MacINNES: Not necessarily, my Lord., If your Lordships

30

will allow me to develop this --=-

LORD THANKERTON: A1l right. You still say you have

something?

MR.MacINNES: General Stuart at page 297, lines 14 to 17

says practically the same thing. My submission is that
the defendants knew that the shaft was being sunk and
that it was part of the development operations being
carried on, and that would be a very material thing for
the shareholders to know when they came on the 5th
December to determine whether or not they were going,to
confirm the working bond and option. They did know as a
matter of fact that the shaft was being sunk to an

extent,
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LORD BLANESBURGH: Who is "they"?
MR .MacINNES: The defendants, my Lord. The witnesses

whose evidence I have just read did know that work was
being done, but they were ignorant of the extent to
which it had been carried out at the time of the
meeting. There was this about it: if they did not
know of the extent to which 1t was carried out they
could have found out, because their manager to whom
they had entrusted the work was in charge of the
operations, and it was their knowledge through his

knowledge of the facts.,

LORD BLANESBURGH: Mr.MacInnes,may not this be by another

part of the case on which you are embarrassed,namely
that you are committing yourself to allegations in

your Pleadings of moral turpitude which according to
the evidence --which you accept -- you are unable to
establish. Is not your difficulty this: Having framed
your case on that basis, you are confronted with an
embarrassment when. you seek to put forward a case that
might be a iery strong case if it had not been preceded
by those accusations of moral turpitude and fraud.,

As I gather, what you are going to try to say is this:
In point of fact at this time on the 5th December --
and 1n point of law -- there was no agreement that
Sloan was entitled to and thelr back letter was worth-
less., If they were going to get that thing restored in
any way at all,it could only be, and ought only to

have been, when the liquidator had properly inquired
into the position, and seen what the actual state of
the property was at that date, and i1f it was then
ascertained that this was full of promises, Sloan being
entitled, 1f you like, to keep his option, the back

letter should have been secured by the liguidator for
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the benefit of all the contributories on the terms

of that being made by them and on their account, and
the particular body, who are the Syndicate, ought not
to have been allowed to keep it for themselves. That
is a very intelligible case -~ right or wrong: but
unfortunately you are miles away from that case upon
your allegations of moral turpitude and fraud and
concealment, and so on, which apparently on the
evidence completely failed.

10 MR.MacINNES: With regard to that,my Lord whats I say is
this: Supposing the plaintiff was wrong in his
instrudtions with regard to the moral turpitude ~--

LORD HLANESBURGH: That 1s to say, assume he could make
any progress in this case without those allegations
being made. They have been made and they ha#e failed,
I am taking it on your own statement that you have
to accept thls evidence,

MR .MacINNES: I accept more or less the definite ruling
that your Lordships made on Tuesday, that I d4id not

20 -need to pursue that argument; that you were satisfied
there was no fraud establishable, But I say,supposing
the Plaintiff in his instructions made charges of
conspiracy and fraud, what he says was that the acts
which these people did resulted in their acguiring
possession of this property by reason of the working
bond and optlon and the back letter of July 16th. That
was without authority, illegally and void by reason
of the interest of the three Directors who carried it,
The position at the time of the meeting was that these

30 - Directors and Sloan were then in charge of the property,
operating under the terms of that working bond and
option for themselves and Sloan. The Defence is: if

that were wrong and with no authority in it, that it
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was retified and confirmed by a meeting of the 5th
December. What I am trying to show your Lordships here
is that at the meeting on the 5th December thefe was no
ratification,first, because there was no proper dis-
closure of the real facts ----
LORD BLANESBURGH: There was no ratification,because there
was no bargain.
MR .MacINNES ¢ On various grounds. I say that the Pleadings
show that the actual facts relied on by the Plaintiff
10 were the taking of this property by these Defendants
without right, and without title,and 1t was unjustified.
If the Plaintiff was exuberant and over vehement in his
allegation of fraud,it 1s only an over-statement of
fact. It does not eliminate the fact that he says and
charges in his Pleadings: You have this property, and
you have it today when 1t should belong to the Company.
If he makes charges of moral turpitu@e,and he fails in
them and your Lordships find so,then it is a matter,not
of dismissing his action on that score,because there is
20 still left in the action the complaint that these Def-
endants have and had the Company's property without
right or title. With regard to the charges made which
are unfounded, if your Lordships so find, then the
Plaintiff is in your Lordships' hands to deal with
with regard to that.
LORD ALLNESS: Personally, I should like to know ihere we
are. Is one to assume that the charges of fraud are
now withdrawn by you?
AR.MacINNES: Do not put me into the position of withdrawing
30 them,my Lord, I accept your Lordships' ruling.
Page 11. that they have not been proved on the evidence.
LORD BLANESBURGH: You must not say that. You have not

read us the evidence. It is not a guestion of ruling,
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because thelr lordships find the allegations of fraud

have not been proved on the evidence; it is because of

your statement that you have to accept that evidence,

not by reason of our ruling. You must take the

responsibility of these things yourself,and not put

them upon us, without our having heard the evidence. We

heve not heard it. It is your own statement,
KR.MacINNES: I would have given your Lordships the evldence,

and continued on Tuesday =----

LORD HELANESBURGH: Do it by a1l means, if you wish to
maintaln: your charges.
MR.MacINNES : There was an intimation -=---

LORD ELANESBURGH: There was no intimation.

VR .MacINNES : May I examine the thing, my Lord?

LORD BLANESBURGH: Certainly you may.

LORD ALNESS: Are you malntaining or are you with-drawing
the charges of fraud?

MR .MacINNLS : With regard to that,my Lord,my instructions
are that these acts of the Defendants,working together
in a combination throughout the whole of this piece,
in which they, through the exercise of their majority
power, on the 18th December acquired this property or
this interest in this property with Sloan illegally,
without right, continued to hold that, and when they
sought ratification from the shareholders on the 5th
December at this meeting they falled to disclose to the
shareholders falrly the situation that existed at that
time,

LORD RUSSZILL: Let me see what you say in your Pleadings
about that. That "the Defendants concealed and induced
the Directors to conceal from the meeting the discover-
ies of ore which had been made". Do you say that now?

That is the question.
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MR onacINNIS I say that the evidence falls short of the

instructions which are set out in these Pleadings.

LORD RUSSELL: That is no answer to the question. Do you

allege it before us?

MR MacINNES: No, my Lord, I cannot,

LORD RUSSZCLL: Then you do not?

MR .MacINNES: No, I do not.

LORD BLANIESBURGH: Then you are not abandoning it by

any ruling of ours. I want to keep quite clear of
complexlity in this matter. A% the rmomrent I have no
knowledge of the evidence., I accept your statement
that the evidence does not enable you to maintain that

charge now,

LORD ALNESS: The next question which seems to me to arise

is: 1In that event where shall we find a case presented
by you in your Pleadings which is independent of a

case of fraud?

MR .l JacINNES : Your Lordships will find that at page 5,

paragraph 13. Striking out the reference to conspiracy,
it reads: "The Defendants, through their agents, the
aforesaid Directors, Bull, Duff-Stuart and A.H.Wellbridge
on the 15th day of July, 1924, gave an agreement to

sell to one David Sloan all of the property of the
Conpany without disclosing tc the other members of the
Board of Directors or to any of the other shareholders

of the Company or to the Company, that the said Sloan
was not an independent contractor, but as to an
undivided one-half interest in the said option, was

merely a trustee of the Defendants".

30 LORD BLANLSBURGH: The first words are: "In pursuance of

the saild conspireacy"?

iR.wacINNLS Yes, my Lord, I said if you struck those

words out. The allegation still remains that these
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Directors, being a majority on the Board, carried
the option to Sloan with the provision that they
were to have a half-interest in it. Then would your

Lordships look at paragraph 19 of the Pleadings?

LORD THANKERTON: Paragraph 19 depends on the alleged

concealment of material facts and non-disclosure.

LORD BLANESBURGH: Will you read paragraph 18 before

you read paragraph 19?

MR ,MacINNES: If your Lordships please. "On December 5th.

1924, the Defendants for the first time disclosed to
an alleged general meeting of shareholders called

by the Defendant, Salter, at the request of the other
Defendants, that they were interested in the Sloan
option and fraudulently and in breach of faith to the
minority shareholders and acting in an oppressive
manner towards the minority shareholders, the Defendants
concealed and induced the Directors to conceal from the
meeting, the discoveries of ore which had been made

by them and the value of the premises which they, the
Defendants, were so acquiring".

LORD THANKERTON: I understand that you are not maintain-
ing in consequence of the evidence, any longer those
lines 30 to 34? That is what I understood you to say
in answer to my Lord Russell?

MR .MacINNES ¢ May I withdraw that admission,and put it
that the evidence may be weak?

LORD THANKERTON: Are you going to maintain that you have
proved that allegation of fraudulent non-disclosure?

We must have it one way or the other,

MR.dacINNES: I maintain that there was non-disclosure,
and this non-disclosure was a non-disclosure of facts
which these Defendants should have disclosed and d4id

not disclose, and they obtained and seek to retain the
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property which they had wrongfully acquired in
July under circumstances due to the non-disclosure
at this meeting.

LORD THANKELRTON: There are four facts with regard to
non-disclosure in the pleadings so far. First of
all, that the shaft had been sunk to a certain
level with the result that they found a vein.,

The answer on the evidence is that they did not
know that until after Christmas. I understand you

accept that, and therefore, that disappears.

Is not that right?

sReJwacINNsS: No, my Lord. I think your Lordship is
taking me wrongly there -- simply the fact that

they did not know the extent to which that shaft
had gone.

LORD THANKERTON: If they did not know the extent to
which it had gone, they would not know he had reached
the vein, would they? Is that involved in it,or not?®?

MR.MacINNES: No, my Lord, because they did not know that
he was sinking a shaft for the purpose of getting
to the vein.

LORD THANKERTON: Have you any evidence to show that they

knew more than they say they knew about the sinking

of the shaft?

sRewacINNLS: No, my Lord.

LORD THANKERTON: And about tapping the vein at the
lower level?

wRewacINNLS : No, my Lord, I think the evidence which

I have read covers that.

LORD THANKLRTON: Secondly comes the question about the
shaft, and that was a matter of develovment which
would Interest the shareholders. iir.Bull at page

254 admits that he knew that the shaft was being
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sunk. Did you ever ask him if that was stated to

the neeting? I have not seen it anywhere, If so,

I would like to see the question.

BLANESBURGH: I thought there was a general statement

that nothing was said at the meeting at all?

MR.MacINNLS ¢ Yes, my Lord; nothing was said at the

LCRD

meeting at all.

THANKERTON : I know that on page 303 Lr.lMayers

put the question, but not you, asking about whether
the bricks had been mentioned, but there is no
question about whether the sinking of the shaft had
been mentioned or not. It was for you to put that
question to Mr.Bull, or at least to some of the
wiltnesses who were present at the meeting. Mr.Bull's
evidence is that he had two bricks at that time.That
proved he knew that the shaft was being sunk, but he
did not know that the shaft had been sunk and the vein

tapped.

MR.MacIINNES: At page 207, lines 16 to 20, youf Lordships

LORD

will see this: "Was there any disclosure at that
meeting made of Sloan's operation? (4) No, I do not
know any. Did not have any". This evidence was

taken before the trial, and on that evidence of ur.
Bull's in chief, which we put in in our case,there

was no disclosure at the meeting of Sloan's operations,
"So the shareholders were asked then to vote on the
sale of the assets for 70,000 dollars, taking a
definite loss of 32,500 dollars, without any disclosure
of what was actually doing? (A). They knew about as
much as we 4id",

THANKERTON: He told you in chief what he knew, and

it was for you to ask him whether the shareholders

knew it or not.
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LORD BLANLSBURGH: Speaking only for myself, I am not
so much impressed about non-disclosure at this
meeting. It was a meeting of intimate friends,
and there were no independent shareholders present.
Apart from that question, I would like to know very
much the attitude which the liquidator took up about
this, because he was responsible for everybody, both
creditors and contributories, about it.

LORD THANKERTCI: I think there were independent share-
holders at the meeting.

LORD RUSSELL: Mr.Twiss, Mr.Seaman, and Mr.Walsh were
there,

MR .iacINNES ¢ Yes, my Lord., Walsh was the Director at
the meeting in July.

LORD THANKERTON: But they were not part of the Syndicate.
If your allegations had been true that this mine
was worth 200,000 dollars, and more to follow perhaps,
I could understand that you might have a very strong
case,

LR.MacINNES : My proposition on the non-disclosure had
reference to the non-disclosure with regard to the
notice calling the neeting. The non-disclosure at
the meeting would be material as against non-attend-
ance of shareholders and would invalidate that
neeting if there was a non-disclosure of material
facts. What I was trying to show to your Lordéhips
was that this shaft was being sunk as part and
parcel of the original agreement in July stipulated
for precisely as belng a very material part of the
developuent and I submlt that would be a very
material thing for the shareholders to have notified

to them before they were asked to decide.,
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LORD THANKERTON: Do you think that a notice convening
a meeting has to contain the bones of the Chairman's
speech that is he giving to the meeting -- that 1is
quite a novel idea to me -~ when the purpose 1is, you
are told, to confirm a working agreement. I should
have thought it was a matter for every shareholder
who was properly interested in the mine to attend.

LORD ELANESBURGH: No. You have to consider whether in
point of fact there was a disclosure to persons
invited to come to the meeting. If a material
fact has been ignored, it is very serious, because
it may mean that you stay away from the meeting.

LORD THANKERTON: That depends on non-disclosure.

LORD ELANESBURGH: The whole point 1s whether there
was any duty upon anybody to disclose.

Page 21.

MR.MacINNES: The letter on page 481 says: "To the
shareholders of Pioneer Gold Mines Limited. 1In
view of the voluntary winding up of the Company" etc.
(reading the words) "The voluntary winding_up'of
the Company was then proceeded with". That 1s the
only disclosure.

LORD THANKERTON: What more do you say could be said
in the letter?

MR .MacINNLS ¢ In the first place, I submit that that was
defective in several respects. In the first plece
David Sloan is given simply a name, So far as the
shareholders receiving'that notice is concerned,
that is all they were told,whereas David Sloan was
a very experienced mining engineer who had examined
this Company's pfoperty in 1923 at the Coumpany's
expense and had made a special report on the

Conpany's property and its prospects.
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LORD THANKLRTON: You say that that should be put into

a notice of the neeting?

MR.ilacINNLS ¢ If they had said this: David Sloan,

LORD

10

mining engineer «----

BLANLSBURGH: I should have thought the real
defect of this notice was quite different, but I do
not impute to lr.d7allbridge that he was consclous

of it. The real difficulty is that it d4id not
indicate in any way that the bargein into which they

had entered was a worthless one,

LR.wacILINES: That is one of the things I have noted.

LORD

BLANLSBURGH: They must have suspected sowmething,
from the fact that they thought it necessary to

have the agreement confirmed, but you never obtained
any evidence what it was they did know which made it
necessary for this meeting to be convened and for
that resclution to be passed; you never got that

out at all.

LtR.NMacINNES: The shareholders got nothing out?

20 LORD

LORD

BLANESBURGH: You have not got it out at the trial:
there is no evidence to show it. I do not see any
question directed to any witness as to what it was
that made it necessary for this meeting to be
convened and for this resolution to be proposed.

Have you anything in that at all? That is the whole
gist of the thing, but I do not see any guestion
directed to it.

BLANISBURGH: You do not think that is an answer

to wy guestion, do you?

30 MR.uwacINNES: I think so, my Lord.

LORD BLAN.SBURGH: It just exactly wmisses it, Do you not

see that the offer which was made by the creditors

was based upon the footing that Sloan's option was
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good and that everything in relation toc it was good
and remained good?%? The 20,000 dollars for the
shareholders was a surplus on the assumntion and
footing that the Sloan option, in every part of it,
was perfectly good. What I asked you was: 1is there
arything to show that at the time when this meeting
was convened and this notice was sent out, the
persons seeing that notice were aware of the fact
that, if the option was not bad, there was a grave
10 doubt about its validity? Have you any evidence of
that at all?
MR o Me cINNES: I think Lir.Bull says that very plainly in
what he says at page 2537
LORD BLANESBURGH: I have waited for it, and I cannot
see that you have anything on that point at all,
It is not a point to answer by such a reference as
that. Is there any substantive question directed
to that?

MR.MacINNkS: There was no such question directed to that,
20 LORD THANKERTON: I should say the passage which you have
Just read suggested the opposite. It is a very

natural thing, the way they put it.

LORD BLANLSBURGH: Just imagine the opposite, that the
Sloan option with the back letter, if you choose to
call it so, was a thing beyond question, and the offer
by the creditors was a substructure on that foundation.

LR .ida cINNES : hay I submit this, that when Walsh objected
to the offer of Boucher for 45,000 dollars for the
sale of the assets =----

20 LORD HLANESBURGH: That was because the 20,000 dollars, or
whatever the figure, for the ccentributories, was not
enough; that is his objection to it, and when he got

20,000 he was content,
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LORD THANKERTON: Mr.7allbridge might have gone to the
Court for compulsory liguidation. It was important
to get all the oreditors as far as possible to agree.

LORD BLANESBURGH: I do not think he would have gained
anything from compulsory liquidation, because he
.controlled the liquidation with his liquidator;
he ecould not have got more than he had.

LORD THANKERTON: It is my mistake: I meant Walsh. One
knows in this type of Company how important it is

10 that these things should run smoothly, and that
these things should be got through. From that
paragraph of Mr.Bull‘g evidence it all proceeded
upon the footing that there was no suspicion that
the directofs meeting was invaliad.

LORD BLANESBURGH: Except one does not understand what
the purpose of that resolut ion was: but you never
investigated it.

MR.MacINNES: I took it, Mr.Bull, being a lawyer and
giving his evidence, that when he said: "We increas-

20 ed our offer to 20,000 dollars to get Walsh's
adherence on the condition that at this ratification
meeting he would vote on the shares under his control
for a ratification of and confirmation of the Sloan
option, notwithstanding the interest of the directors
in it", it was a blank admission that they knew
and realized on the 15th June ----

LORD BLANESBURGH: I did not hear anything about
"notwithstanding the interest of the directors in it"

MR .,MacINNES : You get that on page 48l.

%0 LORD BELANESBURGH: Thet is the crux of the thing. You
must not interpolate it if it is not there. Where
is there anything about "notwithstanding the inter-

est of the directors in it"?
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LORD RUSSELL: I should have thought that notice meant
this: Owing to there being three directors who are
interested, we require it to be confirmed.

That is at the top of page 48l.

MR MacINNES : That is in the notice.

LORD RUSSELL: Yes, in the notice convening the meeting.
I asked you some time ago how many directors there
were in this Company and it turned out there were
only four.

kR.dacINNES: - Four.

LORD RUSSELL: On the face of that, there could be no
valid Board resolution,

LORD ELANESBURGH: If that was in the minds of those
giving the notice, it ought to have beeﬁ_stated.

It led to a conclusion that was drastic, end if it
was in their minds they ought to have stated it.

LORD THANKERTON: Any shareholder reading that paragraph
on page 480 would assume it meant this: To confirm
the action of the Board of Directors,of whom three
out of four are interested as parties under the
working agreement,

LORD RUSSELL: Thet is the way 1t would suggest 1tself
to me. There is no point in asking for confirmation
unless confirmation is necessary. You do not ask
for confirmation for the fun of the thing.

MR .MacINNES ; On page 42 1s Mr.Bull's letter of the
28th November, and that was subsequently converted
into the offer of the 5th December.

Page 27

MacINNES: In paragraph 20: "The Plaintiff says that
the alleged meeting was not properly convened".

LORD RUSSELL: As to the irregularity of the meeting,
that is a separate point.

MR.MacINNES: At line 32, on page 6, it says the directors
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concealed "from the meeting the discoveries of ore
which had been made by them and the ?alue of the
premises which they, the Defendants were so acquiring”.

LORD THANKERTON: That is a concealment from the meeting:
thaet is different from not stating it in tne notice.
Surely you need not put in to the notlce everything
you are going to tell a meeting?

LORD RUSSELL: You must not read those words in isolation:
you must refer this back to paragraph 17. It says

10 thet the ore in sight was 200,000 dollars' worth and that
thet had tremendously increased the potential value
of the mine, and that is the dlscovery of ore and the
value of the premises which are referred to in
paragraph 18.

LORD THANKERTON: Where are the omissions from the notice
of the meeting? 17 and 18, as I read them, are nothing
to do with the ecircular.

LORD BLANESBURGH: Mr.Greene, which was the paragraph
to whiech you referred? I do not find any complaint

20 made against this letter.

MR.WILFRID GREEN: The letter is not even mentioned.

LORD BLANESBURGH: I thought you said the allegation
made with reference to the letter was confined to
this one thing?

MR.WILFRID GREEN: No, my Lord; the allegation mede about
non-disclosure was confined to non-disclosure of the
discovery of ore.

LORD RUSSELL: Mr.Creene sald there was no complaint
either as to the notice or as to the circular.

30 MR.MacINNES: If there was proper disclosure in the notice
and the circular -----

LORD RUSSELL: There is no allegation of want of

disclosure.
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MR .MacINNES : Is not that covered by the failure

properly to convene the meeting, because the meeting

requires falr disclosure to be made?

LORD RUSSELL: It only requires falr intimation of the

business to be transacted. The notice would be
complete if the resolutions which were to be proposed
were set forth, as they were set forth in extenso:
that 1s the notice you want. That 1s the business
they are called upon to transact. With regard to
this other thing we are telking of, there may be a
duty lmposed on those convening the meeting to let
the shareholders know what 1s involved in the
resolution they are asked to propose by reason of
some interest being reserved for people who have no
right to it unless they get 1t expressly authorized.

MR.MacINNES: I submit that a fallure to give a proper
notice and make proper disclosure in the calling of
a meeting is a failure -=---

LORD BLANESBURGH: You have not particularised this matter
as one in respect of which there was a failure;
that 1s the trouble,

MR .MacINNES : I am making that submission.

LORD RUSSELL: Are you seriously telling their Lordships
that this point 1is covered by line 40 of the
statement of claim, that the elleged meeting was not
properly convened?

LORD THANKERTON: There was a demand for particulars which
is on page 11,and demand 27,at line 14, is a demand
Tfor particulars of the lmpropriety of the convention
of the meeting alleged in paragraph 20; that 1s the
one we have been looking at. If you turn to page 15,
at line 80, it says: "In answer to paragraph 27 of

the demand, the Plaintiff can give no further
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particulars save as set forth In the statement of claim'}
It makes it quite cleaf that it is only failure to serve
notice on the Plaintiff, and failure to serve notice
on the Plaintiff is the only defect in convening the
meeting.

MR.MecINNES: There 1s one further submission I will make
upon it: the allegation in the last part of that
paragraph is: "That the alleged meeting and all proc-
eedings thereat were and are wholly invalid",

10 LORD THANKERTON: That does not stand by itself:you cannot
bisect it: that is the consequence.

MR .MacINNES You are putting a dAifficulty and I am meeting
it as best I can.

LORD RUSSELL: It would be much simpler for you to admit
at once that it is not pleaded.

LORD BLANESBURGH: It 1s very hard on a plaintiff to expect

| him to be ready with the whole of his statement of
claim., If he finds later it is not complete, it is
for him to apply for leave to amend,

20 MR.MmacINNES: The case was fought both at the trlial and in
the Court of Appeal, and these questionswere all
canvassed in the Courts below and were brought up here
on the case we have submitted to your Lordships.

LORD ELANESBURGH: I doubt very much whether this particular
case has ever been submitted, that is to say a case
which is based upon the footing that the proceedings
of the meeting in July were, so far as the Company
were concerned, inoperative and invalid, and you have
to look at the position of the meeting of the 5th

30 December on that footing and from that point of view,
and the duty of the

Page 30: 1liquidator, if he found, as he ought to have found,

that the whole property of the company was still there
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to be dealt with afresh on the 5th December for the
benefit of everybody concerned. That is the aspect
of the case upon which attention has never been
focussed.

MR .Ma cINNES : Perhaps not in the way your Lordship puts it,
but it was focussed before the trial Judge and before
the Court of Appeal on the basis that the 16th July
proceedings were invalid and had never been cured by
any ratification on the 5th December, and that there-
fore, in consequence of that, the Respondents here
were in possession of property which belonged to the
company. We get that from the statement of fact in
the judgment of the Court of Appeal.

LORD BLANESBURGH: You say the Respondents here were in
possession of the property of the company.

By that time the property had been sold to the new
company.

MR .MacTINNIS We say the proceeds which they got.

LORD BLANESBURGH: That they held the proceeds which they
got out of their bargain for the company.

MR.MacINNLS: Yes, they having got the company's property
have converted it into a new company and taken stock,
that stock being 800,000 shares, and that 1s what we
are asking for. We say no notice of this meeting was
sent to Ferguson,

LORD RUSSELL: That is a separate point. |

SIR SIDNEY ROWLATT: What is ell this leading to? What
relief emerges from it, supposing you make good this
proposition as to the invalidity of the meeting of
the 5th December? What happened then?

You cannot rescind.
MR .MacINNES The position we are in then, if this meeting

of the 5th December is illegal and there was no
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ratification and confirmation, is this. 'We have the
fact that, on the 156th July, by reason of an invalid
and improper document and under an agreement that was
invalid and void, Sloan was put in possession of this
property on behalf of hims=1f and these Resvondents.
The defence to that is that that was ratified in the
December meeting., If it was not ratified at the
December meeting it still remains invalid and void,
as it was in July. As a result of that, on the
assumption that it was invealid and void, then these
Defendants by reason of the invalidity had no title
or right to the property, and nor had Sloan, and they
were using and enjoying the property of this company
until 1928, when they ultimetely converted it into
the new company. S0 far as these Respondents were
concerned, the shares which they got by reason of
those wrongful acts consisted of 800,000 shares in
the new company which should have been the property
of the old coxmpany for distribution amongst all the

shareholders of the o0ld company.

SIR SIDNLY ROWLATT: Is it damages or rescision?

MR JMacINNES: No, it is really an account against this
syndicate, three of whom were trustees and directors.,

LORD THANKERTON: I always apprehended the law was, if a
company called on dlrectors to account for money or
property as being held on trust for them, they must
accept the contract of the third party and ask for the
benefit or make the directors account for the benefit
on the footing that the contract is good,otherwise
they must sue for rescision or damages, whichever is
appropriate. Therefore, surely, if they are asking
these directors to account for their interest in the

Sloan working contract, they must accept the contract
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and bond as good must they not, and say the directors
hold their interest in trust for the company?

MR.MacINNES: We have not attacked the Sloan transaction
for two reasons.

LORD THANKERTON : You said a minute ago it was invalid
and void.

MR .MacINNES : That is what I say, that the invalldity of
that Sloan transaction affects these Defendants, because
they participated in the invalidity in teking their
share. We say: You have your share through invalid
proceedings: there was an invalid use of the property,
but we cannot get the property; 1t has gone away.

LORD BLANESBURGH: You need not go fﬁrther, because you are
in a preliminary difficulty. If in any way you are going
to establish here affirmatively that the Sloan transact-
jon was invalid and that the resolution of the 5th
December was invalid, so that no title was conferred under
that resolution upon the creditors; and if you aré going |
to endeavour to obtain from these creditors.the shares
that they have received from the new company, still
alleging the invalidity of the whole thing,you cannot say
it in an action to which neither Sloan nor the new company
are defendants. Do you not see they are not here? How |
can you say the Sloan contract is invalid when Sloan is
not here to protect it? I want, by saying what you
cannot do, to see what you can do: it can be nothing but
this. Out of these transactions these directors have made
a certain advantage at the expense of the compahy as a
whole, for which we say they are accountable; we are
willing the bargein should go through,providing we get
that from them, but it is personal to them.

MR ,MacINNES : Certainly, as I have said ---=----=

LORD BLANESBURGH: No.
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MR .MacINNES: Then I em mis-steting myself, because that
is what I am trying to say.

LORD EBLANESBURGH: But you say the resolution of the 5th
December was invaelid?

MR.MacINNES ¢ It did not ratify and did not confirm.

LORD BLANESBURGH: You are recognising its existence,
because you are not seeking to set aslde what happened
in consequence of it,namely, the sale to the new
coupany.

MR.MacINNES: Then I have been misunderstood. Tek ing the
transactions as they stand, the July and Deceﬁber ones,
neither one justified these directors in taking en
interest in the property of this company. There is
no authority for that.

LORD THANKERTON: Did they justify Sloan in taking an
interest?

MR MacINNES: We: are not considering Sloan.

LORD THANKERTON:  You must consider Sloan,

VR .MacINNES : We are not attacking that.

LORD THANKERTON: You cannot make half an attack.

MR .MacINNES : We are attacking the possession of these
Defendants, who, by reason of these acts,good or bad,
get into thelr possession property which belonged to
the company. Can they justify it? The fact is this,
that 800,000 shares in the new company came into the
hends of these Respondents as part of the sale price
of the property of this company, of which they were
directors and shareholders. Had they any right to get
that? What is their justification? They say that, by
an agreement in July made with Sloan and ratified by
the Company in December, the proceedings by which we
got those 800,000 shares are justified and are legal

and they are ours, and you cannot attack themn,



90
Exhibit "A" to the
affidevit of Alfred E.Bull.
SIR SIDNEY ROWLATT: You say they have wrongfully
effectively conveyed away property of the company
and got something to thenselves in doing it, and
you want 1t.
MR MacINNLS ¢ Precisely.
LORD THANKERTON: Then you accept the conveyance but ‘you
demand an account. You keep repeating you will not

accept the conveyance as valid but partly valid,which

I do not understand.

10 LR.uacINNiS: We have accepted, as far as the effects of

20

30

this action goes, that the property has gone to
Sloan, and through Sloan, to the new Company. That
we are not attacking, for varlous reasons, but we say
that by reason of this state of circumstances the
profit which the directors made of 800,000 shares in
the new company has been made as the proceeds of the
sale of assets belonging to the old Coumpany. Ir
directors, or shareholders, sell or dispose of
property of the old Company,then they have to show,
in order to keep the profits, that the course of
conduct by which they acquired that property was
valid and regular,

LORD RUSSELL: That there was really an asset of the
Corrpany.,

MR .MacINNELS : An asset of the Company.

LORD RUSSELL: Why is it not effectively sold to the

syndicate under the agreement of the 21st January,

19257 That, of course, is a sale by the liguidator?
MR .MacINNLS That is & sale by the liguidator,
LORD RUSSELL: Can you upset that? Have you a case on it?
MR.MacINNES: Yes, my Lord.
LORD BLANGCSBURGH: In respect of this so-caelled property?
MR .MacINNES Yes.,
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LORD RU3SILL: That is not a document that depends for

its validity upon eny act of the directors:

that is a sale by the liguidator in the winding up.

LORD THANKERTON: #hich he 1is entitled to do by his
own hand.,

LORD BLANESBURGH: Dictated by the Syndicate,

ZRe:acINNLS I say with regard to that sale, or so-called
sele, by the liquidator on the 5th December of the
assets to the syndicate, in the first place it was
not a sale at all, it was a gift.,

LORD RUSSzLL: I said, on purpose, the agreement of the
lst January, 1925. That is one which is entered
into, the seal of the Conpany being affixed by the
liquidator, not the directors.

#R.MacINNES:; The validity of that depends upon the
resolution of the 5th December.

SIR SIDNLY ROWLATT: Do you mean the validity or the
rightfulness?

MR JMacINNLS ; I say the ligquidator, in the absence of
authority from the shareholders,could have no power
to execute a document so as to vass any title.

LORD THANKERTON: Under section 225 he has absolute power,

MR.MacINNES: 226 was the one to which I referred.

LORD THANKiRTCN: It is 225 (1): "The liquidator may
without the sanction of the Court exercise all
powers by this Act given to the liquidator in a
winding up by the Court".

MR ¢WILFRID GRLEN: Then there 1s section 205, subsection 2
+Re:8CINNES : "The liquidator in a winding up by the Court
shall have power (&) to sell the real and personal

property and things" --«-----
LORD THANKLRTON: That gives power to the liquidator:

sRelacIhNuS: This is not a sale, it is a gift.
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LORD THANK-RTON: I cannot understand that.

MR.itacINNLS Because that document of the 21st January,

1925, simply appoints the so-called purchasers a
conduit pipe for the collection of moneys that come
in from Sloan, without consideration: they are to
collect the money from 3loan and as and when it

cones they are to ray it over to the liquidator.

LORKD THANKERTON: Where is your pleading against that?

Wwhere do you attack that sale?

10 MR.MacINNES: That document is not attacked; that

20

30

particular document is not attacked in that way,

my Lord.

3IR SIDNLY ROWLATT: I thought the position was that

you cannot say in this action that the vproperty

has not passed to these people. You cannot say that,
but you say it has been wrongfully made to pass, and
that leads to damages, does it not? You cannot
make a man account for what he has: it is what you

have lost, not what he has got.

~R.MacIRNLS: They admit that they have got, as the

proceeds of this, 800,000 shares.,

SIR SIDN:Y ROWLATT: If you take my horse and wrongfully

sell it to somebody else in market overt, the amount
of damage is the value to me of the horse, not what

you get for it; it is not accounting.

VR .MacINNES: If there was a position of agency or

trusteeship ———

LORD RUSS:LL: That is the whole point; the point of

trusteeship does not arise under the 21st January,
1925, because that is an act of the liguidator.
I follow your mnolnt; if the neeting was invelid

then there was no ratification by the Coumany of

the act of the directors in the previously July,
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and therefore the only title would depend upon the act
of the directors, and that being an invalid act the
directors must account, because they made a gift to
themselves, but those considerations do not apply to

the 21st January 1925,

MR.LiacINNES: Section 226 of the winding up provisions,

the voluntary winding up particularly, would apply.
There 1s section 225 and then séction 226. Section 226
says: "The liquidator may with the sanction of an
extraordinary resolution of the company" - then leave
out (a) and leave out (b) and go to (c)}- "make any
compromise or arrangement in respect of calls and
liabilities to calls, debts, and liabilities capable of
resulting in debts, and all claims, present or future,
certain or contingent, ascertained or sounding only in
damages, subsisting or supposed to subsist between the
company and the contributory, or alleged contributory,
or other debtor or person apprehending liability to
the company, and all questions in any way relating to
or affecting the assets or the winding up of the

company, on such terms as may be agreed”,

LORD THANKERTON: The extraordinary thing is that it

does not mention sale of the assets there.

Page 39

30

MR.MacINNES: My Lords, I was dealing with this question

of the document of the 21st January, 1925, I would
ask your Lordships first to look at the Resolution at
page 483. "Moved by Mr.Walsh, seconded by Mr.Seaman
that the offer of A,E.Bull"” contained in a "letter
dated December 5th, 1924, addressed to the Liquidator
of the Company for the purchase of all the assets of
the Company subject to but with the benefit of the

working Bond and Option given to David Sloan and the
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royaltles and purchase moneys payable thereunder
for the price and on the terms set forth, which
letter has beesn read to this reeting, be and is

hereby accepted" -------

LORD BLANLSBURGH: The lmportant words so far are

"all the assets of the Company”

«R.MacINNLS : Yes, my Lord - all the assets of the

10

Couvany subject to the Sloan bond -- "subjeect to
the title to the wmineral claims" -- I do not know
why they call them assets in one place and mineral

claims in the other.

LORD BLAN&ZSBURGH: Thet is by way of security for the

final payment. They are not to have a conveyance

until payment is made.

LORD RUSSILL: There were no other assets besides the

mineral claims, were there?

uR wacINNES Yes, there were a lot of things, equipment

and so on.

LORD RUSSIKLL: Yes, certainly.

20 iRe.wacINhiS: "remaining in the Liguidator until payment

of the debts, interest, cost of liquidation and the

sum of 20,000 dollars nentioned therein to the
liguidator, and the liguidator is hereby authorized

to sign, seal and deliver on behalf of the Company,

all necessary documents for the purpose of accepting
and carrying the sald offer into =ffect". That is the
authority. Then the document 1s at page 60. Your
Lordships will notice the Coupany is described as the

vendor and these parties are described as purchasers.

30 LORD RUSSELL: Wwhat 1s the neaning of the phrase

"Hereinafter called the vendor of the first part,

identified by J.Duff-Stuart, Chairian"?
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MR .MacINNES : That 1s the memorandum endorsed. There was
& meeting of the creditors called and they authorised
this,

LORD RUSSELL: It is nothling to do with the document?

MR wacINNES : No: it was identifying that document as
being one that the creditors authorised. At page 61 1t
recltes that the vendor is the owner of the properties.
Then line 30: "And whereas the purchasers have offered
to purchase the entire assets of the vendorlon the

10 terms hereinafter set forth, And whereas a meeting of
the shareholders of the vendor representing 729,996
shares of the issued capital stock of the vendor
held the 5th day of December, 1924, unanimously
approved Qf the sale of the sald assets on the terms
hereinafter set forth. And whereas a meeting of the
creditors of the vendor held the 21st day of January,
1925, unanimously approved of the sale of the said
assets on the terms hereinafter set forth and authorised
the sald liquidator to sign, seal and deliver these

20 presents on behalf of the vendor".

LORD ELANESBURGH: So far as the recitals are concerned
you have the authority for the sale attributed to the
meeting of the shareholders?

MR.MhacINNES: Yes: that is where he gets his authority, Then
1t goes on:"(1) The Vendor hereby agrees to sell to the
purchasers and the purchasers hereby agree to purchase
from the vendor all the mineral claims, assets and
property of the

Page 40 vendor subject to but with the benefit of that certain

30 working bond containing an option to purchase all
mineral claims, buildings, plant, machinery,equipment,
materials and supplies belonging to the vendor, dated
July 16th,1924,given by the vendor to one David Sloen".
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So that it is tied up together to that matter.

LORD ELANESBURGH: That assumes that to be valid and
binding. They had nothing else to sell,

MR.MacINNES: (2) The consideration for the said sale
shall be the payment to the vendor by the purchasers
out of the royalties and purchase money received by
them under the said bond as and when the same shall
have been so received" --- there 1s the consideration,

LORD RUSSELL: I think you had better finish it.

10 MR.MacINNES: If your Lordship pleases - "of a sum

sufficlent to pay the liabilities of the vendor as now
proved with the said liquidator together with interest
thereon as provided by the various notes evidencing
such indebtedness or resolutions of the Directors of
the vendor until payment, the purchasers agreeing in
any event to pay to the vendor sufficlient moneys to
enable the liquidator to pay the saild claims filed
with him other than the purchasers' claims within the

period of two years from the date hereof”,

20 LORD BLANESBURGH: That means whether they receilved money

30

or not?

MR .MacINNES: Yes, my Lord. "As further consideration the
purchasers agree to pay over to the vendor the next
20,000 dollars received by them from said royalties
or purchase money under said bond after satisfaction
of above mentioned liabilities and interest as and when
the same shall have been so received for distribution
pro rata among the shareholders of the vendor and

sufficient moneys to pay the costs and expenses of the

liquidation as and when the same shall have been recelved

by the purchasers. The purchasers covenant with the
vendor that they will pay to the vendor the sums of

money in this paragraph mentioned as and when received
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by them at the times and in manner above mentioned".

LORD BLANESBURGH: The words are "and in manner above
mentioned”,

MR .MacINNLS : Yes. Does not that refer to the receipt?

LORD BLANESBURGH: Surely not,

LORD RUSSELL: You cannot strike out the words "in any event".

LORD BLANESBURGH: You cannot strike out that positive
obligation within two years to pay?

MR .MacINNLS ¢ No, my Lord, I think not,

10 LORD RUSSELL: Thet is a liability of some 3,000 odd dollars
according to the recital,

MR.MacINNES: Yes,according to the recital,but your Lordships
remember of that liability of 3,300 dollars a large par®
of it was a liability to the Union Bank of Canada.

LORD HLANESBURGH: I think you get the further point that

a very substantial portion of that would by of apport-
jonment have been in respect of early payments, and they
would all get their share pro rata. You follow what
I mean, as and when they made payments when received

20 from the mine, to the liquidator on account of the

creditors, he would be bound to pay those rateable

amongst all the creditors and, therefore,these outstandfng.

people would get their proportion whatever it was of

the distrivbution: therefore, the total sum left for them

might be very small.

MR .MacINNES ¢ Yes, my Lord, and the prospects were that 1if
this bond were.carried out, the money as and when
received ----

LORD HLANESBURGH: In point of fact you say no payment was

30 called for?

MR .MacINNES: No payment was made., I want to make this
further point, my Lords. The list of creditors your
Lordships will find at page 474 of the Record, the list
of liquidation claims filed.
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LORD RUSSELL: Where 1s the 3,300 dollars out of that?

MR .MacINNES : Will your Lordships go down that list with
me.'Boucher was a Syndicate member. Bull was a
Syndicate member. Then the Union Bank of Canada.

It was reduced between the time the claim was filed
from the time of this document. Wallbridge was a
Syndicate member and so on. Then Harris, Bull &
Mason were not: A.,¥illiams Estate was not, and
Walsh, McKim & Housser were not.

LORD BLANESBURGH: Mr.McKim is a partner in Walsh & MecKim,
I suppose, but it is a firm debt.,

MR .MacINNES: Yes, it is a firm debt. The Union Bank of
Canada had been reduced to a matter of 2,000 dollars.
That union Bank of Canada liability was a liability
of these Syndicators in any event, because they had
personally endorsed that liability to the Bank,

LORD BLANESBURGH: But still it would be a payment they
would have to provide.

MR .MacINNES ¢ They‘were not assuming any further obligat-
ion here than was already upon them,

LORD THANKERTON: you mean they had guaranteed the debt?

MR .MacINNES : Yes.

LORD THANKERTON: It makes them liable to the Bank, but
ultimately it is a liability to the Company?

MR .MacINNES : Primarily a liability of the Company.

LORD BLANESBURGH: Do you think their position could be
different if they had advanced the money to the
Bank and then paid the Bank off?

‘MR.MacINNES: I was going to show your Lordships that the
consideration, when it is reduced down to its actual
facts 1s so small ----

LORD RUSSELL: It is really 3,300 dollars, is it not,

because they are buying for themselves the 15 per
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cent, as I read 1t, and they are guaranteeing that
in any event they will provide the 3,300 dollars to
pay off the creditors? Then if this is pald off
out of the 15 per cent, they are losing that as

essignees of the 15 per cent?

MR.MacINNES: There is no question about this in my mind,

and we make no claim with regard to it. The three

small amounts to Harris, Bull & Mason, to Walsh,McKim
& Housser end the Williams Estate, amounting to

1,027 dollars, were separate debts, and the undertaking
would have covered those. With regard to leaving a
bank balance, whatever it weas, their assumption of

this 1iability in this document was not the creation

of any liability upon them at ell., They were still

liable in any event.

LORD ELANESBURGH: They would have been liable, even if

they had not entered into this agreement?®

MR .MacINNES: Yes, my Lord; that is the point I am trying

to meke clear,

20 LORD THANKERTON: With a right of relief? It was not

30

their debt. What I want to get clear in my mind is
this. Assuming for the moment - because there was the
other possibility perhaps -- that eventually Sloan
was going to buy the thing for 100,000 dollars, at
this time the Company was entitled, was it not, to
the 15 per cent of the 100,000 dollars added up at

the end?

MR.MacINNZS: Yes, my Lord.
LORD THANKERTON: They bought that 15 per cent, or the

chance of it, under this document?

MR .Ma cINNES : A little more than that, my Lord.
LORD THANK:RTON: That may be, but they did buy that?

MR ¢MacINN®S Yes, my Lord.
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LORD THANKFRTON: The purchasers by that time had the
right to one-half of the remaining 85 per cent,
during those years, and 50 per cent of the produce
of the mine after that date?

MR ,MacINNLS : Yes, my Lord.

LORD THANKERTON: They undertook to pay for what they
purported to buy from the Company out of their share --
out of one-half of the 85 per cent, did they not?

MR.MacINNES: If and when,

10 LORD THANKERTON: Yes, I quite agree: but that is marely
formal, it may be risky.

MR.MacINNES: Yes, my Lord, but it is using money twice
over, once to buy the property, and once ----

LORD THANKERTON: That 1s what I want to see, It was a
different interest.

MR.MacINNES: Does your Lordship mean as creditors and
syndicators?

LORD THANKERTON: They were not buying the 85 per cent,
interest, they were only buying the 15 per cent.

20 MR.uacINNES: There 1s more in it than that,again, my
Lord. They were buying the right of the property
and the right to recelve, subject to the Sloan right
to take it from them, they paying 15 per cent, as
and when he went along, in which event that 15 per
cent, was proceeds of the Company's property.

LORD ELANESBURGH: Are you not getting a little involved,
Mr.MaclInnes? Was not the meaning of this contract
that they bought the whole assets of the Company,
subject to the benefit of this Sloan option: they,

30 therefore, got everything that the Company had under
that option and was entitled to receive, I gather the
Commpany was entitled to receive under that option 15
per cent of the total sum of 100,000 dollars, and
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that was the sum that the Company was to receive,
That passed under this agreement with all the assets
of the Couwpany to the purchasers, as and when that
money was received: The 85 per cent, which represented
Sloan's interest after the 15 per cent, had been
accounted for by him to the Compeny, was not the
subject matter of this agreement at all. Therefore,
out of the 85 per cent, or out of the 42% per cent,
there was no payment to be made back to the Liquidator
et all. That was kept as their own, and under another
title altogether. But what they get under this is,
what you are now trying to point out, and what is 41
subject to the thing being a good bargain or not, for
a payment that might be fixed at such a sum as 100,000
dollars or 200,000 dollars or 300,000 dollars, they got
all debts. First, they got everything that was coming
to the Company under the Sloan option,with an obligation
to repay so much as they received until those debts
were satisfied, but they got everything else that the

Comxpany had.

LORD THANKERTON : One has to remember,the agreement being

for 15 per cent, these people got 42% per cent,out of
which they were bound to meke payments under this

agreement,

MR .MacINNES: Apart from that, in any event they were not

bound to meke any payment out of the 15 per cent.

LORD THANKERTON: They were bound, as and when they received

42% per cent,to make payment out of that. Surely

that is what this means?

30 MR.hacINNES: No, my Lord, I subrit not. I submit it means

as and when Sloan paid his 15 per cent.

LORD BLANESBURGH: They are not dealing with the Company's

42% per cent, any more, they are dealing with Sloan's

42% per cent.
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LORD THANKERTON: Pardon me, I think they are. Just look
at it. "The consideration for the said sale shall be
the payment to the Vendor by the Purchasers" --
that 1s the Company -~"out of the royalties and
purchase money received by them" -~ that is the
syndicate--" under the sald Bond as and when the
same shall have been so received of a sum sufficiemt
to pay the liabilities of the Vendor as now proved
with the sald Liquidator" -- that is 15 per cent?

MR.MacINNES: No, my Lord, that is what Sloan paid --the
15 per cent,

LORD RUSSHELL: They only get 42% per cent, under the
Declaration of Trust, not under the Bond.

MR .KacINNES Yes, my Lord, Apart from that, "in any
event, in Clause 2, page 62, there 1s no obligation
to do anything at all, but to collect the money, and
when they collect it from Sloan to pay it over to
the Company.

LORD ELANESBURGH: But they are under an obligatioﬁ as
to 3,300 dollars out of their own moneys.

LORD RUSSELL: The point 1s this, as it seems to me:
Assuming the whole thing came to nothing, no further
ore was produced from the mine, the 15 per cent,
produced nothing, and, therefore, the 100,000 dollars
option was never exercised, then Sloan would there-
after be out of it, and they would be the owners and
they would pay the Liquidator 15 per cent.

MR .MacINNES: Yes, my Lord.

LORD RUSSELL: Then they would be saddled with their own
debts?

MR .MacINNES: Yes, my Lord, they would have an additional

3,300 dollars to pay, in which event they would have
the property.
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LORD BLAN:SBURGH: The real business value or otherwise
of this offer proposed by thenselves,and apparently
accepted, was what was the prospect and condition
of the mine at the time, and what was their knowledge
with regard to that. You have not explored that
very fully in your evidence.

“R.vacINNES I tried to do that thls morning, my Lord,
in the sense that they knew that Sloan was operating
and sinking & shaft, and that he was an experienced
wan.,

LORD BLANESBURGH: And another thing, that they were not
called upon at that time to pay their 8,000 dollars.

LR.vacINNLS: Not only was he dcing well, but he was
producing sufficient money to put this on a
producing basis in September, 1©24,

LORD THANKERTON: What was their interest in the share-
holding of the syndicate -- about 51 per cent?

vRTHANKERTON: Did not‘this in effect mean that the
other shareholders as & result were getting 49 per
cent of 20,000 dollars?

MR .uacINNES: That was the suggestion.

mR o« BLANESBURGH : That surely seems to be some evidence
to the contrary of your proposition?

R e MacINNLS : If this neeting had been proper and
properly called in such a way to bind absentee
members =---

LORD THANKIRTON: I am trying to construe the neaning
of this document by itself at the noment, epart
altogether from the external considerations.

LORD BLANESBURGH: It is right with regard to 20,000
dollars, that that only comes out of the proceeds?

wR.uacINNES : It is only if and when it is going in that

they pay that. So that the increase to the share-
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holders was contingent upon the 3loan deal going
through and being paid, otherwlsc they would have got
nothing. The other covenants and agrecments are all

to the same effect.

LORD THANKERTON: It is an obvious gamble -- or most of

this.

iR.MacINXES: Now,my Lords, when one goes back to the

Resolution and goes back to the ueeting, which deal
with this proposition, that was not a sale of the
assets of the property in the sense meant under
Section 205, referred to by my Lord Thankerton this
morning.A sale, I submit, is where there is a straight
agreement for a definite price, a covenant to buy and a
covenant to sell. Then you have a sale. Jhere you have
a contingent arrangement,such as this is,dealiﬁg with
future possibilities, with only one firm thing in it,
nawely, the in any event payment of 3,3C0 dollars, then
you have not a sale at all, but you have a compromise
or arrangement which comes within the provision of
Section 2256 (1) (c¢). It is a coupronise or an arrange-
ment made between a Company and the debtor "or person
apprehending liability to the coupany™, and it is a
question in some way relating to or affecting the

assets or the winding up of the Company.

LORD BLANESBURGH: Wwhat is the resolution required to

satisfy such an arrangeament? Is it an extraordinary

resolution?

MR.MacINNES: Yes, my Lord: an extraordinary resolution.

LCRD RUSSaLL: I do not see how you bring it under

Section 226 at all. I wish you would make that clear,

Is it under sub-section (1) (c¢)?

MR.iwacINNLI @ Yes, my Lord.
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LORD RUSSZELL: What words do you say cover it-- "any
compromise or arrangement in respect of calls"-==%
MR.MacINNES: Leave out "calls and liaebilities to calls™:
"in respect of debts and liabilities capable of
resulting in debts, and all claims, present or
future, certain or contingent, ascertained or sound-
ing only in damages, subsisting or supposed to sub-
sist between the company" ---strike out the words
"and a contributory, or élleged contributory" --
"or other debtor or person apprehending liability
to the Company" =-=—====-

LORD THANKERTON:  They were creditors.

LORD RUSSELL: They were not comprising any claim?

MR.MacINNES: No, my Lord, but they were selling on the
contingency of the Sloan option.

LORD ELANESBURGH: No, it was their property subject
to it.

MR.MacINNES: Yes, my Lord. Then you come down into the
next lines: "and all questions in any way relating |
to or affecting the assets or the winding-up of the
company” .

MR.MacINNES: Yes, my Lord.,

LORD THANKERTON: What 1s the question?.

MR .LiacINNES The question is whether or not this transaot-
ion could be accepted by the shareholders at this
meeting; was it a proper transaction for them to
enter into, or would they direct the Liguidator to
sell by tender or auction, or some way of selling
directly or completely, or would they permxit this
Sloan option to stand and take the chances of getting .
the money, 15 per cent,.,if and when Sloan pald it?

LORD BLAN:SBURGH: I believe if you cannot get it under
those words, you cannot get it at all. It is possible
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you may get it under these, Lay I read 1t in ny way:
"lwake any coupromise or arrangement in respect of" --
then go right down to "all questions in any way
relating to or affecting the assets or the winding up
of the cowpany”. You might say, might you not, that
the disposition of the assets of the Company under
such an arrangement as you have described is not
proverly described as a sale, but it may be described,
might it not, as a coupromise or arrangement in

10 respect of "ell questions in any way relating to or

affecting the assets or the winding-up of the Company":
that is to say, an authority to disvose of them on
those special teruws?

MR nacINhaS e Yes, my Lord.

LORD THANKERTCN: That is reading it really as if it were
really simply any comproiiise or arrangement relating
to or affecting the assets, but you have the words
"coupromise” and "all questions". ‘What was the
gquestion that was compromised -- that means the

20 question between the Company and somebody else?

LORD ELANLSBURGEH: It was not a compromise, I guite agree.
LR.uiacILNGES e No, my Lord, I think the word "compromise"
there relates to the contributories who are already

in relation, it means arrangement.,

LORD THANKZRTON: Arrangement relating to a question
surely means a compromise of some kind or other?

LORD RUSSILL: I shars Lord Thankerton's difficulty in
seeing what the question was in respect of which the
arrangement was made,

30 R.macIiNiS: Ceannot that be solved more recadily in this
way: Is the transaction in question a sale under
Section 2057 I submit it is not, because there are so

iwany contingencies involved in that, and it is only an
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agreement to do certain things in the future which
results in a sale, if and when certain moneys are paid
by Sloan. The sale will not be completed until that
contingency and that payment by Sloan has been arrived
at. The fact that they undertock in any event to pay
3,300 dollars of debts does not make it a purchase.
So that you have your complication there which prevents
the matter being a sale, and, therefore, takes it out
of the provisions of Section 205. If it is not under

10 Section 205, then where does the Liquidator get his

authority? The only other place is under Section 226
(1) (c)o. It does fit in Section 226. (1) (c), very
much more readlly and easlly and completely than 1t
does in any other place.

LORD BLANESBURGH: Would it not be a question relating to
or affecting the assets of the Company, if the question
was: How are these to be disposed of in any way other
than by a sale? Supposing nothing else was possible,
except this was sanctioned and approved -- I am

20 assuming for the purpose of this question that you are
right and that 1t was not authorised --

Page 52:
might 1t not properly be described as an arrangement
or question relating to or affecting the assets or the
winding-up of the company by reason of the fact that
only under and by virtue of an arrangement of this
kind could they be disposed of at all?

MR.MacINNES: That, I think, is right, my Lord.

SIR SIDN&EY ROWLATT: Compromise or arrangement relating

30 to any question,does not that rather indicate the
settlement of some guestion of right, not a decision

on some question of policy?
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LORD BLANESBURGH: Of course, 3ir Sidney knows well that
there are a great many cases where "arrangement”
has been held to be a much wider word than "compromise".
SIR SIDNEY ROWLATT: Yes, but is it a question of meking
up your mind what is the best thing to do? Is it not
a question as to what the position is? A question
of right when you get "arrangement™ in double
harness with "compromise”,
MR .MacINNES : It was an arrangement with these creditors
by which thelr proposition, which was not a sale,
was accepted, and which would result -----

LORD BLANESBURGH: And the assets of the Company disposed

of by means of that arrangement?
MR .MacINNES ; Yes, my Lord: the assets to be held by the

Liquidator until the matter was determined.

LORD RUSSELL: Are you relying on the fact that the other

people to the arrangement were creditors?
MR.MacINNLS: No, my Lord, it does not make any difference

who they were,

LORD BLANESBURGH: Did you not have what was the equiv-

alent of an Extraordinary Resolution here when you
had unanimity on the part of those presents? Is an
Extraordinary Resolution required at meetings always?

Page 53:
MR,.MacINNES : Yes, my Lord.

LORD BLANESBURGH: What about & special resolution, a

resolution of the three-fourths majority?
MR.MacINNES: Yes, my Lord, that is so, if the meeting

has been specially convened.

LORD THANKIRTON:: Had you not better read sub-section

(2) of Section 226, before you go any further?
MR.MacINNES: If your Lordship pleases. "Subject to

section 235, a compromise or arrangement under
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clause (Db) of subsection (1) affecting all the
creditors or a class of creditors shall be binding
on all the creditors or the class of creditors if
acceded by three-fourths in number and value of all
the creditors or the class of creditors". It does
not apply to (c¢). Unless Section 227 has some
bearing, I do not think your Lordships will find
anything else in the Act which affects it.
LORD RUSS.-LL: Where is the definition of "Extraordinary
10 Resolution" in the Act?
sR.FARRIS: I think, by your Lordships' leave, that
section 235 is important,
sRe.MacINNLS : "Any creditor or contributory may, within
two weeks from the date when a couprorise or arrange-
nent is entered into under section 226, appeal to
the Court against 1t, and the Court may thereupon,
as it thinks Jjust, amend, vary, or confirm the com-
proumise or arrangement”, Your Lordships will find
the definition of "Lxtraordirary Resolution" in
2C Section 2: "Lixtraordinary Resolution” neans a
resolution which has been passed by a majority of
not less than three-fourths of such members entitled
tc vote as are present in person or by proxy (where
proxies are allowed) at a general meeting of which
notice specifying the intention tc propose the
resclution as an extraordinary resolution has been
duly given", This is the 1¢24 Act, and the Articles
of the Company come under the 1911 Act. The
definition of "Lxtraordinary Resolution" is exactly
30 the sane,
LORD THANK.RTOI:
The notice of the second neeting was in those terms.

~Re.uacIlN.S: There was no notice at all referring to the
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zxtraordinary Resolution, my Lord. The winding-up
resolution was passed as an Extraordinary Resolut ion.

LORD THANK+RTON: Will you refer e to the notice of
the seccnd meeting,

sRl.iacINNLS At page 480 of the Record in the notice
of the meeting in gquestion,

LORD RUSSLLL: It does not purport to be for the passing
of an Extraordinary Resolution,

+R.MacIlNES: There is no rxtraordinary Resolution at

10 all, If my contention is right, 1t requires an
Extraordinary Resclution to do either of the things.

LORD BLANLSBURGH: You say, first of all, it is within
Section 286, and if you are right in that, then you
say there was no Extraordinary Resolution, because
this neeting was not convened to pass one,

R eiacIliNIS Yes, my Lord. There is this further point
that a shareholder on receiving that notice which 1s
on page 480, and looking at it, would say: This

20 Coupany cannot do anything effective or binding in
any way whatever in the way of sale or disposal,
or settlement or compromise of these matters, because
they do not intend to act by Extraordinary.Resolution:
therefore, I need not attend.

LORD EBLANL3BURGH: You say that the Liguidator has never
purported to do anything otherwise than by authority
of this so-called resolution,

MR .MacINNLS @ Yes, my Lord.

LORD RUSSALL: It is quite clear, if ycu are within

30 Page 55;

section 226, there has never been an Extraordinary

Resolution.

LR.wacINivi3 e Yes, my Lord.
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LORD BLANESBURGH: Supposing this could be saild to be
a sale which was within the competency of the
Liguidator acting on his own authority, how far cen
you take advantage of the fact that the actual
conveyance executed in the name of the Company by
the Liquidator purports to have been affixed there by
him on the authority of the resolutions that are cited,

MR .lMacINNES : I do not think I could urge anything because
if the Liquidator has the power to sell independent

10 of a resolution altogether and there was a defective
resolution authorising him to do something which he
had authority to do, it would not deprive him of his
authority.

LORD BLAN:-SBURGH: Can you make anything of the fact that
he does not appear to have acted except in pursuance
of his authority?

MR JMacINNES : I read to your Lordship from the Exemination
on discovery. He left the carrying-out and the-calling
of the meeting to the solicitor, Mr.McKim,

20 LORD RUSSXILL: What do you say to the point that we can
pey no attention to that; that there 1s no evidence
thaet is admissible against the other defendants.

This i1s only his examination on discovery. He was
never called at the triel.,

MR .Ma cINNES : The Exemination for discovery, when put into
the trial in that way, under the Rules of British
Columbia, becomes evidence as 1f the wlitness were
called into the box.

LORD RUSSILL: Against other parties.

30 MR.MacINNES: The question is with regerd to his authority,
or whether this was a valid transfer of the property
or a valid proceeding to pass this property or to
effect a ratification or a dealing with that which

would bind the Company.
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LORD RUSSELL: What I mean rather is this:Lord Blanes-
burgh was putting tc you that if this was a sale and
the Liquidator had power to sell without any Extra-
ordinary Resolution, could you say that this sale
was invalid sinply because there was evidence,which
was not admissible against other defendants, that
the Liguidator had not himself exercised his own
Judgment?

Page 5  ce-meeea-

R .MacINNES: That is quite true, my Lord,and I am back to
the other prcposition that we have attacked the
actual resolution; whether we have overstated our
case, whether the instructions were too strong in
regard to fraud or not, the complaint is made that
the Coupany's property passed out of its hands by
weans of transactions clearly indicated,namely, on
the 16th July, 1924, at this meeting, and we show
that as regards the legality of the proceedings,as
lirsJustice McPhillips says, the defences put up are
no protection because they are invalid and bad.

SIR SIDNZY ROWLATT: Does it invalidate the option too0?

R.vacINNeS: No, my Lord. The invalidity of 5th December
extends only to the proceedings taken on that date,
The invalidity of the option depends upon the fact
that that option, apart from enything on 5th December,

SIR SIDNLEY ROWLATT: Does your present argument attack
the validity of what was done in the so-called
affirmation of the option of 5th Descember, because
they gave an option again on 5th December,

LR.wacINNES: Your Lordship means they confirmed it.

SIR SIDNLY ROWLATT: If that stands, what do you gain by
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Page 57:
setting aside the sale of assets of the Company

subjJect to the option?

MR .Ma cINNES : The resolution purporting to confirm, or
as your Lordship suggests, making a new sale, is
again not a sale, because an option is never a
sale. An option is expressed to be no sale unless
and until the optionee declares at some future
time that he is going to make it a sale,

LORD BLANESBURGH: Is your present argument reduced to
this polint of extreme simplicity: That the tran-
saction which followed the resolutions of the
meeting of 5th December were binding upon nobody
because they were nelther of them within the
powers of the Liquidator, and they were not within
section 226, because they were not ratifled by
an Extraordinary Resolution?

MR JuacINNES : Yes, my Lord.

LORD BLANESBURGH: that is at the moment your simple
contention?

MR.MacINNES: Yes, my Lord, and it applies to both trans-
actions alike, both to the ratification of the
alleged option and to the alleged sale,

LORD BLANESBURGH: I must say I did not get it into my
head until this very moment that that was the
substantive point here. Where do I find a refer-
ence to an Extraordinary Resolution as being the
one thing that was lacking?

MR.MacINNES: No, my Lord, not particularly ------

30 LORD BLANZSBURGH: Was 1t ever referred to at all, never

mind about particularly? Have you used the words
"Extraordinary Resolution"™ in relation to this

matter until this very moment of time?
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MR.MacINNES : Yes, my Lord, in the Court of Appeal
argument, V

LORD BtANESBURGH: Have you reproduced it in your case,

MR .MacINNES : Yes, my Lord, in detail.

MR.FARRIS: My Lord, an objection was taken in the
Court of Appeal that it was not in the pleadings
or in the notice of appeal.

MR.MacINNES: That objection was disposed of adversely
to us. Will your Lordships look at paragraph 70 on
page 27 of the Appellants' case: "The business
proposed to be transacted at the meeting of the
5th December, 1924, held during the voluntary
winding up of the Company, was a question relating
to or affecting the assets or the winding up of the
Company, and any proposeal considered could have
secured the sanction of the members only by an
extraordinary resolution”, |

LORD THANKERTON : Does not the whole of this paragraph
relate only to the question of ratification., It does
not relate to the question of the coming sale,

MR.MacINNES: It says: "The business provosed to be
transacted at the meeting".

LORD THANKERTON: It seems to me only to deal with the
question of ratification of the working bond and sale
tc Sloan, not the sale to the Syndicate in general.

MR.MacINNES: I intend it to cover the whole point, and
I submit, it does cover both,

LORD ELANESBURGH: Anyhow, you have it with regard to
Sloan's business,

MR.¥ILFRID GREENE: I do not know whether your Lordships
have noticed paragraph 21 of the Statement of
Claim which is at page 6 of the Record.

LORD BLANESBURGH: Mr.Greene, you seem to have very care-
fully studied the Statement of Claim.
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MR, WILFRID GRzmENE: In an action where fraud is alleged
it is impossible to watch too closely. It is
pleaded that this transaction was a transaction of
purchase,

LORD THANKERTON: I do not think in any of the judgments
that there 1is any suggestion that it needed an
Extraordinary Resolution and it certainly is not
in your Case.

LORD BLANISBURGH: Are you quite satisfied,lMr.haclnnes,
that it is not in your Case? You thought 1t was,
Have you satisfied yourself that it is not? Does
not it relate also to the purchase?

MR JMacINNLS ; I submit it does. "The business proposed
to be transacted at the meeting", (reading to the
words at line 7) ™do not afford the sanction
claimed therefor™. The reference to the singular
in the first two lines is simply quoting the defin-
ition under Section 77 of the "Extraordinary
Resolution",

LORD BLANESBURGH: Then you go on: "Mr.Justice Martin and
Mr.Justice ii.A.acdonald base their judgments
wholly on the regularity of the proceedings adopted
to secure the alleged ratification. They have, it
is submitted with deference, overlooked this failure
to comply with the statutory requirements and the
consequent incapacity of the meeting, the sanction
of which is relied upon by the Defendants™ That
seems again to relate only to the option.

LORD BLANESBURGH: When you were writlng that you were
thinking only of the option: "Even if capable of
ratification there was no ratification binding on
the minority for the following reasons".

LORD THANKERTON: I do not think there is amy doubt that
you talk only aebout ratification. There is no

suggestion of dealing with thls subseguent sale.
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LORD BLANESBURGH: This is not pleading; but it is
only to see whether you did take the point. Did you
take thé point in the High Court with regard to the
question of the Extraordinary Resolution in relation
to the question of the sale, the so-called sale?

LORD THANKERTON: It is not in your Notice of Appeal.

Is it mentioned in any of the Judgments, even in
Mr.Justice McPhillips Judgment?

MR.acINNES: Mr.Justice [icPhillips sald that the fraud
prevented the subsequent steps being any effectual
support.

LORD THANKERTON : Was he there referring to the trahs-
action of the disposal of the Company's property?

MR .MacINNES: Frankly, my Lords, I think Mr.dJustice
McPhillips was dealing with the sale of the property,
the option of Sloans. He stopped there. He said the
whole thing was a series of successive steps. Mr,
Justice Macdonald said it was a series of successive
steps including the sale of assets, Mr. Justice
lartin at page 338 of the Record says: "Several
other grounds of appeal were raised questioning
various subsequent proceedings", —-=-----

LORD THANKERTON: Mr.Green's reference to your Statement
of Claim seems to put in this position with regard
to this point, that you refer to this transaction as
a purchase in your Statement of Claim: that there is
not any reference apparently in any Jjudgment, eand
there is not any reference even in your case, to this
Board of a complaint with reference to the validity
of this transaction by reason of the fact that it was
not confirmed by an Extraordinary Resolution. Is it
not rather too late for you to bring that forward as

a substantive cause of complaint, not being a sale
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that was confirmed by EZxtraordinary Resolut ion?

wRelacIklve3: The point I take there, my Lords, is this,
Jhen we attack the validity of the title and their
right to this proverty and these assets, they stepped
in with their defence; we got them in this way. e
Joined issue with them. There is no issue filed,
but when they say that they by this Resolution and
by this meeting acquired these vroperties, all of
which they set out in their Fleadings, we say: No,

10 yoeu did not; that does not give you title.

LCRD ZLAILILSBURGH: Jhat was the discussion that took place
in the High Court in connection with your raising
this point? wr.Farris has pointed out that an object-
ion was taken that that point was not open to you.

tRelwacINIiL3: Your Lordship is referring to the trisl.

LORD BLANESBURGH: No, in the Court of Appeal,

ARewa IS My learned friend lir.Shaw raised this question
and objection was taken. The objection was not ruled
upon and ergument was heard and was replied to by my

20 learned friend ir.Farris.

fNiow, my Lords, in conclusion, I submit that on
the case as laid no right has accrued to these defen-
dants to the 800,000 shares which they received as
thelr proportion of the sale of this property. If
your Lordships. say that the question of fraud has not
been substantiated, I still say that there is a
complaint made in the Pleadings -----

LORD BLANEBBURGH: I think ycu must teegin by saying, not
having supplied evidence to their Lordships to

30 Justify their saying it has been substantiated.

LRenacINNLS ¢ Then, ny Lords, I say there is still in tre

Pleadings the conplaint made that these defendants by -~

LORD RUSSuLL: I am not content with leaving it there.
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I still want a plain answer to a plain question:
Are you still charging fraud -- Aye nor no?

MR . MacINNES ¢ I have no instructions to abandon fraud, and
I am afraid to abandon it definitely; so that your
Lordships can say if I agreed with you -===--

LORD RUSSILL: Then the answer to that question is:

I am charging fraud.

¥R ¢ MacINNES Yes: Put it that way and leave 1t to stand
in that way.

10 LORD BLANESBURGH: Just consider that that means. Are you
entitled to say that without reading to us evidence
showing it means what you say, because fraud is a
terribly serious thing to charge. It means a certain
restriction even on the liberty of Counsel in relation
to a charge of fraud.

LORD RUSSELL: It is entirely in Counsel's hands. If
Counsel thinks the materials are sufficient to enable
him to charge fraud he will charge it. If he thinks
they are not, he will withdraw it.

20 MR.umacINNES: We have the direct findings of Mr.Justice
Macdonald right straight through on the facts, a pre-
determined scheme and plan from the beginning which
brought about the elimination of these minority share-
holders. We have Mr.Justice Martin's statement, and
we have the Chief Justice saying 1t is a deliberate
breach of trust, and ir.Justice McPhillips, stronger
than I put it, on the question of fraud and breach
of duty. With those findlngs in my favour I cannot
abandon that question of fraud.

30 LORD BLANESBURGH: There are specific allegations of fraud
in your Statement of Claim, with regard to withholding
information as to the 200,000 dollars. You do not

suggest there 1s any evidence to support that?
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MR .MacINNES ; We say that these defendants in charge of
this operation through their Manager and chief of
operations, Sloan, knew that this sinking of this
shaft by mid-November had proved a three feet or
four feet vein of ore extending to a depth of 142
feet, wider and heavier at the bottouw of the 142
feet than it was at the top where he started. That,
calculated on a tonnage basis, will give over
200,000 dollars worth of ore.

LORD THANKERTON: Let me put it in this way to you.

It 1is not enough for you as the Judgment has gone
against you in the Court below to say that you are
going to rest on this for fraud. That will never
do here, May I take it that you have read to their
Lordships all the evidence on which you rely for
the charge of fraud, which I understand you still
maintain®

kR.kacINNES: I have not: but I will do it now.

LORD THANKIRTON: Do you still maintain all the charges
of freud you made criginally?

#R.MacINNES There are some of them in which possibly
the evidence falls short.

LORD THANKERTON: Which are those? I want to get that
definitely.

LORD RUSSELL: I have & note that when iir.MacInnes was
opening that paragraphs 7,8,9,10 and 11 of the
Statement of Claim were abandoned. Then the rext
charge of fraud 1is in paragraph 12.

MR.MacINNES : The allegations contalined 1n paragraph 12
have to do with & separate matter altogether which

was never brought ur on appeal. That is disposed

of by an adverse judgment which we have not appealed.

The conpleint which we do not appeal starts at paragraph

12,
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LORD ELANLSBURGH: We do not want to go back or to
have your clients embarrassed in any way, but it
1s well to make the position quite clear.

VR JuacINNLS In paragraph 12 we say that they conspired
together to acquire the Compeny's property and to
deprive the plaintiff and all other minority
shareholders of their holdings. With regard to
that may I outline my argument? I started on Tuesday
to give your Lordships references to show where this

10 Syndicate acted as a unit throughout, from beginning
to end: in every step they were a unit working
together in the Company. A4s a result of that, while
they were so operating, they in July, 1924, came to
the declared intention to protect themselves and to
abandon the minority. The decision to abandon was
a statement made definitely by Wallbridge in a letter,

LORD THANKERTON: That is not fraud or anything like
it. You have to show that they took fraudulent
reans to obtain their ends,

20 Page 68

LORD THANKERTON: That does not prove that they knew of
that at the time of the meeting?

MR .MacINNLS: No.

LORD THANKERTON : How on earth can that support your
allegation of fraud by non-disclosure at the meeting?
The reel point of this examination is on the
tailings question.

MR .luacINNES : I say that iIn the contract with Sloan in
July the first stipulation was that a shaft should

20 be suhk. The evidence, and I have given it to your
Lordships,'is that that was the essentlal thing to
prove up this property. Now having got the essential

thing by a contract with Sloan and that contract
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having been carried out by Sloan to the effect, as

a matter of fact of sinking that shaft and cutting

the vein at 142 feet below the upper level, there

was then existing in connection with this property-
proof of high value. Now these Defendants were in
charge of this operation through their nanager

3loan, and if they d4id not know they should have known.

LORD THANKERTON: You have had them in the box and you
have put it to them, and you have got their answer;

10 they told you they did not know.

LORD BLAN:33URGH: You must not say the Defendants were
there through their manager Sloan,

MR.i.eacIlNES: JWas not that the relstion?

LCRD BLANLSBURGH: I should not have thought so: he was
the owner, and he gave them a decleration of trust
whereby they became interested in the property.

LORD THANK.-RTCN: You cannot irpute fraud by saying a
wan ought to have known. How can you cell it fraud?

MR .vacIihling: I say they knew the value of thié shaft

20 to the property and the value that it brought, and
they did not disclose that in the statement to the
shareholders whom they were calling together to
ratify: 1t was a failure to make a material dis-
closure necessary for the shareholders to determine. .
The fraud consisted of the working together all
thc way through.

LORD THANKERTON: It is no use making e general statement.
1 am asking you about what you are maintaining in
your Ileadings. That, I suppose, is the answer you

Z0 glve to my questicn about line 21 on page 6. Now
will ycu go to paregraph 18°%

Page 70
LCORD BLANISBURGH: Whet I am going to ask you is relevent
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both to paragraph 17 and paragreph 18. What do you
say is the evidence you can ask us to acoept as to
the knowledge of any of these Resvondents with
reference to the actual condition of the mine on
the 5th December 19247

MR .MacINNES: That it was producing gold.

LORD BLANESBURGH: What is the evidence upon which
you can rely for that purpose.

MR .ilacINNES:; The admission of Mr.Bull, that he knew
they were producing gold, because they got 9,000
dollars of gold before the meeting of December 5th,
the knowledge that Mr.Sloan, an excellent and capable
mining engineer, who had been in the employ of the
company to report on this property,had joined with
them, or they with him, in the enterprise by which
they were to divide the property.

LORD BLANLSBURGH: Did you ever get from kr.Sloan himself
when you had him in the box what was his state of
knowledge, or if you like, expectation with reference
to this mine on the 5th December 1924. Did you
bring it home to hir? What was his state of mind
on the 5th December, 1924%

MR .MacINNES : It 1s page 311, line 33: "(Q) Now at
page 2 of your report, under the heading of "veins" --
that 1s the report made to the company.

LORD RUSSELL: What date was that?

MR .vacINNES: July, 1923.

Page 72

LMR.MacINNES: "™(Q) Now when the proposition was discussed
with you of Jjolning in with the syndicate which were
in control, which resulted in the option to you of
the 15th July, 1224, how long was that being dis-

cussed with you before it came to a conslusion?
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(A). From the time when I made my report, probably
I had been doing my best to do something along with
Lr.Wallbridge on the property. (Q) Now I understand
that you took an option on the property, or at least
procured the option on the property called the land
option? (A) Yes."

LORD BELANESBURGH: So far you have not any evidence
directed tc the point of what was the condition and
prospects of the compeny in or about July, 1924, or
December 1924,

VR.MacINNES: Does not this show you that an experienced
mining engineer, after having examined the property,
found conditions there which justified him in saying
it was a good property and would pay for the working,
and in his report said that it would take 25,000 or
30,000 dollars capital to do that work? Now when
he came, in July, 1924 ~-=-==---

LORD EBLANESBURGH: I am sorry: when you maske that state-
ment just see how that contrasts with your paragraph
17 of the statement of clalm: "Between July 1l5th
and December 5th, 1924, the Defendants, in their
mining operations, having developed upon the Pioneer
Mine immediate ore in sight worth approximately
200,000 dollars and having tremendously increased
the potential value of the mine, fraudulently con-
cealed such facts from the shareholders".

LORD RUSSELL: Those facts are put to him on page 309,
and he is asked if there 1is any truth in that at all,

and his answer is: No.

30 MR.MacINNES: What I am trying to show is this, that the

fraud is the continuous action of this syndiéate:
first they decide to drop the minority and protect

themselves, then they get this offer from Sloan which
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they accept for themselves, and then, immediately,

they wind up the coupany.

LORD THANKERTON: But fraud? Surely there must be some

fraudulent act in the course of the concerted and
joint action? Concerted and joint action is not
necessarily fraudulent., You have put in specific
charges of fraud. Yhat you were asked Jjust now was
whether you had any evidence beyond what was cited
to us to support the charges of fraud which I under
stand you still maintain in paragraphs 17 and 18,
which both relate to charges of non-disclosure in
December of 1924. The passage you read from Sloan

does not anywhere touch December, 1924.

LORD THANKERTON : The whole difficulty is you have stated

in your pleadings what those conditions were, and you
never put them to the witnesses. On page 309, at
line 17, ir.sMayers in chief puts your charge to Mr.
Slocan, and he is answered: It is far-fetched. The
next question is: "Is there any truth in it at all?
(A). No."™when lMr.Sloan came into your heands,I should
have thoﬁght if you were going to substantlate that
charge you were bound to cross-examine him on that
point, according to the ordinary rules of cross-exam-
jnation, and there is not a word 1in the cross-exam-
ination that touches the condition of things at that
date. The only thing you get out of him is, first

of all, on page 316, which is inconsistent with your

making any such case:

Page 75:

() Now then, in the actual working out of that
vroperty between the 300-feet level and the 142 feet
further down, how did the working out prove up?

(A). e worked it all out the next year" =--- that is
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1925. "(Q) 4And there were no faults? (A). That is
for the length of 250 feet on the vein, and between
the third and fourth levels, as you call then",

That all relates to a subsequent period as being

proof of its being a valuable thing, and then the
pessage you refer to, on page 318, is Jjust consistent
with that, line 10, where referring to sinking the
shaft, it does say: "The ore has been found to con-
tinue at this level™ -- I should read that "by the
subsequent working out in 1925" -- "and to maintain

a grade at least as high as that of the average value",
That was all matter, in the first place, of speculat-
ion when they had sunk, as Mr.Sloan undoubtedly says.
Where was the cross—examination which one would have
expected, you having made that charge against Mr.Sloan,

amongst others, in paregraphs 17 and 187

MR.hiacINNES : As far as Sloan was concerned, we did not

figure that he had anything --e==--

Lord Thankerton: You are making a charge of fraud agalnst

a man, He denies it in the box in chief, and 1t was

your duty to cross-examine him about it.

MR.MacINNES: Sloan was not in this action and was not a

party. So far as Sloan was concerned, we were not

meking any claim against him,

LORD THARKERTON: If you were going to try to use his

evidence for the purpose for which you showed it to

- us, as being some evidence upon which you rely for the

~ purpose of proving charge of fraud against the Defen-

dants, you must be content with that deniel in chief

or else show you effectively cross-examined.

MR.MacINNES: When these Defendants sent out that letter,

as they did, on page 481, in November 1923, setting

out not one commendatory statement but setting out
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difficulties they had experienced before, they
were in this -==-
LORD THANKERTON : That is not what I am suggesting to
you. You made a charge, and you have to prove it.
You have to establish the premises before talking
about what should be in the letter. The premise 1is
that there was a state of facts given to them which
they had not disclosead. You have alleged what that
state of facts was, and I cannot find a trace of
10 attemptlon to prove it on your part, and yet you
are still maintaining that charge of fraud. It does
not make me very sympathetic to it. If you can
answer my question, please do, I am giving you every
oprortunity,
LORD ALNESS: In order to clear my own mind, may I ask
you if I state the situation accurately thus:
that in the end of the
Page 77 day, though at first I was inclined to draw a
different inference from the answer you gave me this
20 morning, you stand by every charge of fraud which
you have made from paragraph 12 onwards in the State-
ment of Claim, and that you have fully referred us
to all the evidence which relates to those charges?
Is that right?
¥R .MacINNES:: I cannot abandon the charges of fraud.
LORD ALNESS: The enswer is "Yes". I understood you
to say that you maintain you have an alternative
case which 1s open to you?
MR .MacINNES: Yes,
30 LORD ALNLSS: Assuming that all your charges of fraud
have falled, for myself I am not able to appreciate
what that separate case which you maintain can stand

independently of your case on fraud is,and personally_
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I should be very grateful to you If you could state

that alternatlive case.

MR JiacINNES : By eliminating from the various paragraphs,

paraegraph 12 onwards, the referencesto fraud, and
taking them as being a statement of the successive
steps taken from the 16th July in paragraph 12, the
agreement with Sloan in 13, and so on through 14 down
through the successive paragraphs, you have this; a
statement that the directors in control of that
Company authorised the Sloan bond and option in which
they were Jointly interested, that the directors
brought about the winding up of the Comvany, and in
the winding up of the Company brought about a sale

of the assets and in order to confirm and ratidy that
they brought about the meeting of the 5th December.

I say that those facts in law apart from the question
of fraud, for the reason I have given, namely, that

the 16th December meeting was invalid ----

LORD ELANESBURGH: I suppose you would say not disclos-

20

30

ing the nature of their interest?

MR .MacINNES : Not disclosing the nature of their interest

and voting upon it themselves; the 16th July matter
was wholly inoperative; by the resolution of the
5th December, they relied upon a ratification and
meking good, that being invalid and bad, because

it was not passed by an extraordinary resolution,

and notice of that meeting being defective -----

LORD BLANESBURGH: Defective in what respect?

MR J:acINNES By reason of non-dlisclosure of reasonable

facts and falr facts the shareholders were entitled
to get, and defective by reason of the fact that
it was not an extraordinary resolution, which 1t

had to be,
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LORD RUSSILL: Cn that point, at the momwent there is
not a word in your Pleadings couprlaining either of
the notice convening the meeting or of the circular:
ycur only coumlaint in your Fleading is as regards
the fraudulent concealrent of the fact of the
200,000 dollars worth of ore being immediately in
sight. Speaking for myself I can see no evidence
in support of that view,

RemacIhiES: I can only submit that it is so.

10 LORD RUSS.LLL: I do not think you are entitled to bring
in the notice convening the meeting and the circular,
because you have not pleaded them., The only ground
unon which you say you were misled is what took
vlace at the meeting, namely, at the holding of the
meeting these people fraudulently concealed facts,
which upon the evidence were then unknown to them,

MR.MacINKNIS: There are no further particulars given
there, The Plaintiff says that the alleged meeting
was not nroperly convened, that no notice was sent.

20 LORD RUSS:zLL: You have some technical point upon that,
I understand, which would meke the meeting invalid
no matter what disclosure had been given.,

+RewacINLLS: Yes, apart altogether from disclosure:
that no notice thereof was sent or delivered to
Plaintiffs, and that the proceedings were, and are,
wholly invelid and void. There is an allegation
your Lordships may reject if you do reject the
question of fraud; the other allegation remains,
the invalidity and voidability of these proceedings,

30 remembering that they are relied u»on and pleaded
by the Defendants as validating their ocprosition.,
“hey have failed, whetever the validity of their

orposition, by reason of the fact that the evidence
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shows the proceedings were invaelid, and they have not
bettered themselves by it, so they have not made the
defence they set up. I do not think I can add any more.

LORD BLANESBURGH: Are you meking anything of the fact
that no notice of the meeting was received by your
own individuel clients?

LORD RUSSILL: Surely there are some relevant articles

| of association?

LORD ELANESBURGH: I do not want you to forget it, or

10 leave it out.

iR . MacINNES : The notice was not given to Ferguson.

LORD BLANESBURGH: Your evidence is that such notice
was sent to an address not his own and was returned?

R o MacINNES ¢ Will your Lordship take the Pleadings
first and ook at thg Statement of Claim, page 6,
line 40,

LORD BLANESBURGH: I will remind you that you also
stated that according to your conpany law, although
shares were in the name of the registered owner, the

20 beneficial owner might have a sort of interest in them,

MR.MacINNES: "No notice thereof was sent, mailed or del-
ivered to him or to his registered address within
the Province",

LORD BLANESBURGHﬁ Whieh is that paregraph?

MR e cINNIS : That is paragraph 20, line 41. Then
paragraph 16, page 17, line 31: there you get the
defence of the Defendants: "These Defendants specif-
icelly deny each and every allegation of fact contailned
in paragraph 20 of the Statement of Claim",

30 Fage 86:
MR.MacINNIS: ..... Cesessssesasssessececeareoee
Exhibit 92 is the declaration of Mr.Salter proving

posting of notice of intention, calling meeting of
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the 5th December 1924, the notice being dated the
13th November, 1¢24, and contains also a list of
the names and addresses of the persons to whom it
was sent.” That document was put 1it; it was
filed as an exhibit without objection and without
notice that it purported to have any reference to
Seattle because of the pleadings I have Jjust read.

LORD ALNESS: That document purports that & notice was
sent to Ferguson at three different places. Was

10 there any cross-examination?

MR .bia cCINNES : Nothing whatever, because that was never
noticed. There was no suggestion made that it was
contrary to the admissions on the pleadings and
it was a statutory declaration.

LORD THANKIRTON: Was it contrary to the admission on
the pleadings?

MR JMuacINNZLS ¢ Yes, my Lord, the pleadings were definite,

LORD THANKERTON:: They ought to have disclosed it,
perhaps, but in fact it adds two,

20 MR.MacINNES: It covers two of those that are mentioned
in the notice, but then they leave out the one for
Seattle,

LORD RUSSELL: When they put that in, your defence had
only been that your registered address was in
British Columbia, so, so far as they knew, what they
were putting in was quite right and was not departing
from what you had alleged and what they had seid in
their particulers. The initiael misteke comes from you.

MR .MacINNES: No, my Lord.

20 LORD RUSSELL: Yes, your pleading was -- when I say "you"
I mean your clients -- that his registered address
was in British Columbia, and you were ccrxplaining

that the neeting was invalld because they never sent
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any notice to you at your registered address in
British Columbia. They put this in at the trial,
which shows it was sent to your client's registered
address in British Columbla, and alsc it shows it

was sent to his registered address in 3eattle.

LRewiacIhiveS e That 1s done by statutory declarsat ion,

which 1s never proof.

LORD RUSS=LL: That irregularity, if it be one, was

waived by ycu, you ought to have objected to it

being put in at all.

FOURTH DAY:

Page 6:
LORD BLANESBURGH: In one aspect of this case a part-

icular transaction, which arparently had not been
regarded as of any great importance, has becone,
from your noint of view, of vital importance. That
transaction of vital importance is the purchase by
the Syndicate of the assets of the Ccmpany subject
to the option which had been granted, because it
becomes of vital importance in this, that unless you
set that eside or show thet can not be carried out,
they get under that very contract all that you are
seeking to get back frou them now, You want to meke
that an asset ol the Coupany. Under that contract
you buy it. You have,therefore, to show that this
contract is not binding, and I do not see wyself
that there has becn any attention directed tc that

point of the case.

“RMacIliNES ; That point of view is the one which has

been presented as a straight legal answer to the

claim of the defendants with regard to the ratifie-

ation,
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LORD BLANESBURGH: Was 1t ever realised in point

of fact that if you succeeded in making the
defendants accountable for the profit that they
had made under the option, that their profit
which you succeeded in recovering would be
included in the assets of the Company, if it
were sold to the Syndicate,

JMR.MacINNES: In answer to that, my Lords, may

I point out something that did not come up
before in the previous part of the argument,
That meeting of the 5th December dealt with
two things. It dealt first with the Sloan
option and bond. The option and bond, not
being a sale had to have the ratification of
an Extraordinary General Resolution,

It did not have the ratification of
an Extraordinary Resolution, and therefore, the
transaction with Sloan was never ratified or
confirmed. If it had not been ratified or
confirmed, then what did the liquidator have to
sell under the second arrangement to the

Syndlcate?

LORD BLANESBURGH: There 1s nothling in the Act to

show that ratification required an Extraordinary
Resolution, is there? That is not brought
within the Section of the Act to which you
referred, but which referred to the words "com-
promise or arrangement". Where do you find
eanything in the Act that shows that ratification
of anything that was done by the Company requires

an Extraordinary Resolution in the winding up?
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MR e nia¢INNES I say this, my Lord: The one thing
the ligquidator can do is to sell under Section
205 if he has to deal with a proposition such
as he had there, namely, a questionable transac-
tion arranged in July for which ratification
was sought by reason of the fact that it was put
through by the consent of three interested
Directors, then you have a question which does
not deal with the sale of the rroperty at all;
you heve a question which is & coxpromise or
errangenent affecting the assets of the Company
in the winding up.

LORD BLANESBURGH: I heve not realised on Friday that
the ratification of the Sloen option was a thing
which you suggested had to be done under that
special Section of the Act involving an Extra-
ordinary Resolution? I thought on Friday that
you confined ycur stetement to the fact that an
Ixtraordinary Resolution was reguired to the
sanction of the agreerent for sale to the Synd-
icate as credltors of thc assets of the Coupany
subject to the 3loan agreement and only to that.

_R.macINlES: 'o, my Lord, I submitted both.

LCRD RUSSHLL: That 1is the first I have heard of it.

LORD THANKu:RTON: Your Fleadings do not cover the
sale to the Syndicate,

+Rem@CINNLS : Ly Lords, as I stated in answer on
Friday to that voint ------

LORD BLANLSBURGH: I am very sorry —----- I 4o not

for a moment say that I may not be perfectly wrong
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but I cannot remember your referring to

that speclal Section of the Act with regard

to an Extraordinary Resolution for any purpose
than to say that the sale of the assets of

the Compeny, which you said were for nothing,
that 1t was a mere gift, was not a sale except
for the purpose of saying that if you were
golng to ratify, it must be done under that
Section. The words never, as far as

I remember that section, in any way applied

to the ratification of the Sloan option.,

MR .MacINNES: With respect, my Lords, I feel
confident that I had advanced the first prop-
ositlion.

LORD HLANESBURGH: If you say that it 1s good
enough. But cen you find it?

Page 11.

LORD BLANESBURGH: Was this point with regard
to the extraordinary resolution, both in
relation to the option and in relation to
the contract of the 5th December for the
purchase of the assets, taken in British
Columbia?

MR .MacINNES @ Yes, my Lord, my Friend, Mr.Shaw,
argued it, and my friend, lir.Farris, sald he
objected to 1t, and there was no ruling on it.

LORD BLANESBURGH: It was raised and argued?

MR. MacINKES: Yes, my Lord.



10

20

30

135

Exhibit "A" to the affidavit
of Alfred E. Bull.,

LORD BLANESBURGH: Whet do you represent is the
result of the evidence with reference to the
notice served upon Ferguson apart frowm the
Article altogether?

MR. MacINNES: That there 1s no proof whatever before
your Lordships of any notice being sent to Ferguson
et his Seattle address.

LORD THANKERTON: That depends on what you have
objected to as not belng evidence?

MR .MacINNES: Yes, my Lord.

LORD THANKMRTON: If that is evidence, then your point
is bad, is it not?

MR .MacINNES Then there 1is nothing in my point. Then
a statutory declaration can never be evidence,

LORD BLANESBURGH: You also sald at an earller date,
under the Companies' Act under which you are placed,
that there was some'provision with reference to the
position of shareholders not persons not on the
Register, who were equitably interested in shares
which were on the Register. You are not forgetting
that, are you?

MR JuacINNES : No, my Lord. The Artiecle with regard to
notice is at page 360 of the Record. They are
Articles 68 and 70.

LORD RUSSZELL: How can you take the point that the
statutory declaration is not evidence when you 4id
not object to it below? It went in with your consent,

uReuacINNES: The particulars showed that the notices
sent to Ferguson were sent not to his address, but
to other addresses.

LORD RUSSELL: I remember g1l that, but how can you ask
us now to rejeet it, when you allowed it to go in

and did not object at the trial?
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MR.wacIhNeS: For this reason, my Lord, where the

LORD

LORD

Pleadings set up, as they did here, that a certeain
set of facts existed with regard to the sending of
those notices, the aere introduction of a document
which was not proof at all in itself, a statutory
declaration, which is not proof, could not,without
some direction of the leerned Judge, bec accepted as
evidence, or, at least, when that docuient was
vroduced, upon soue application by the party prod-
ucing it asking for leave to produce that evidence
notwithstanding the state in which the Pleadings

were with recgard to those notices ~-----

RUSSLLL: You keep introducing that further qual-
ification. 1.y question to you was: How can you
object to it here, when you did not object to it

at the trial? You will not answer me,

TEANKERTON ¢ Your own statement In your Case before
thelr Lordships on page 17,l1ine 11, seems rather

to give this point away, as far as you are concerned.
It glves an excuse for allowing it in fact as evidence.
"Counsel for the Plaintiff,having in mind particulars,
feiled to notice that the document purnorted to prove
1ailing of notice to the Plaintiff at Seattle and it
was filed, without objection, as &Ixhibit 92."

How can you object to it now?
y Y

MRewacIliiks:  If I cannot object to it, my Lords, then

it is gone.

LCORD TzIANKLRTOIv: You can give a reason why you failed

to notice something,but the fact is that it is

admitted.

LORD BELANL3BURGH: Do you remember when the first

reference to this particular statement was made in

the statutcry declaration?
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MR .MacINNES: In the argument in the Court of Appeal.

LORD BLANESBURGH: Not till then?

MR.MacIiNLS: Not till then,my Lord. It came as a
surprise then.

LORD BLANESBURGH: Was 1t brought forward by the
Respondents?

R aceINNLES Yes, my Lord.

LORD HLANESBURGH: As being evidence on this point?

MR.MacINNES: Yes, my Lord. As a matter of fact, it
took me by surprise there and then. I said it was
not there. I had not noticed it was there.

LORD HLANESBURGH: Your view 1s that if the procedure
with reference to the statutory declarat ion for the
rurpose of proving this thing had been followed,
that would not have been put in by the other side
without reference to the fact that 1t was being put
in for that purpose, end the leave of the Court to
its being put in would have been obtained?

MR.MacINNZS: Yes, my Lord.,

LORD THANKIRTON: What other purpose was it put in for
than to prove the mailing of the notices for the
meeting? The one notice in dispute between you
was the notice to Ferguson,

LORD ELANZSBURGH: ihat was the purpose this could be
used for other than that purpose?

MR ,MacINNES: To prove the malling of the notice to
everybody but Ferguson.,

MR .FARRIS: Would your Lordships kindly look at the
bottom of page 253 and the top of page 254 of the
Record, where it shows what 1t was wsed for?
Mr.lieyers describes what it was for.

MR.MacINNES: (Mr.layers): I was just going to describe
this exhibit 91 as the declaration of Mr.Wallbridge
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proving the posting of the notice -- calling two
meetings for winding-up. And the same exhibit 91
contains a list of the names and addresses of the
shareholders to whom the notice was sent.
Exhibit 92 is the declaration of lMr.Salter proving
posting of notice of intention, calling meeting of
the 5th December 1924, the notice being dated the
13th November, 1924, and contalns also a list of
the names and addresses of the persons to whom it
was sent."

LORD HELANESBURGH: That is very express.

MR.MacINNES: Yes, my Lord.

LORD ELANILSBURGH: What did you suppose was happening
when that was put in?

MR.wacINN&S ¢ I thought that was putting in what they had
stated in their particulars and Pleadings, and

nothing more.

~LORD BLANISBURGH: Had the point with regard to Ferguson

been definitely raised prior to this document
being put in?
MR .bacINNGS Yes, the evidence was he did not get any
notice,
LORD RUSSELL: You pleaded that no notice was sent to
his registered address in British Columbia, not in
Seattle. That is your Statement of Claim, paragraph 20.
LORD THANKERTON: One cannot blame Counsel, of course,
in the middle of a heavy trial, but apart from that
one would have thought: I wonder if Ferguson's nane

is in it? That is the only point which could have

interested anybody in the document. If his registered
address was not there, then 1t ought to have been,
Page 17:

VR .wacIiNES s In my submission, that was not an accidental
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omission. There 1s this fact thet Ferguson did not
receive any notice, and was not aware at all, as a
natter of fact, of this ieeting. That 1s a matter
which is dependent on Ferguson's testimony.

LORD ZLALNSBURGH: And there 1s sonme evidence that the
notice was returned.

Dem8CINNLS Zvidence that two of the notices were
returned. At page 8%, line 37, 1is Ferguson's evidence
in chief,

LORD THANK.RTON: I think it was said that he was not
a very relisble witness, was it not?

MR emacIiiliina: The learned Trial Judge said he was not
a re¢liable witness,

LORD ZLANL3BURGH: You have not read any of his evidence,
have you?

LCRD HLANLSBURGI: Is it not right that, if you have to
ggree and have to submit to the view that no objection
to the statutory declaration having been taken at the
tice it was tendered by i.r.wsayers, the statutory
declaration must be deemed to be cvidence in the case?

LCORD RULS.LL: That knocks this point out, does it not?

Page 18.
aRemacIiliasg: Assuming your Lordships hold there was

constructive notice given in that way to Ferguson;
but I am now trying to establish as a matter of fact
that he did not get any notice at all,

LORD RUGS.LLL: How does that matter? The weeting is a
valid mecting, if he 1is served in accordance with the
reguirements of the Article, cven although it never
reached him.

_RemwacIiileS: It metters in this way, iy Lord, that it is
an explanation of the delay in bringing his action.

LCRD THANGRTOIN: That is the very point on which the
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views of the trial Judge as to Ferguson in the
witness box are important. He obviously does not
believe a word he said, and finds that he knew all
about it all the time,

MR .MacINNES: I want to show your Lordships there is
no ground for that finding.

LORD THANKERTON: That 1s a matter of the way in which
he gives his evidence. It would not be recorded,
but for the learned Judge. Of course, you 4o not

10 find Ferguson saying that he 1s not to be relied
upon. It is a vital thing. This is clearly the
learned Judge's view at page 329. He thinks he
knew all about, and thinks what he says 1is not at
all true about it in the box -- not what he said,
but the way he said it. That 1s one thing the
learned Trial Judge can Judge of, and none of us
can possibly Jjudge, In face of that, it is very
difficult to ask us to accept Ferguson's evidence,
or anybody else's evidence that Ferguson did not

20 know until 1931, or whenever the date was,

MR, ivacINNES ¢ iy intention in tendering this evidence
was not only that Ferguson says he does not get
it, but there is affirmative testimony to show
that Ferguson's statement 1is correct.

LORD RUSSILL: I interrupted you, because I thought
the only point you were on was as to whether this
was a valld meeting or not. If we accept the
evidence of the statutory declaration, this polint
goes. The meeting was a valld meeting?

30 WR.ilacINNES: Yes, my Lord. I was going further in
citing this testimony.,

LORD THANKERTON: That is what made me Interpose,

because you wanted to go further,
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LORD HLANESBURGH: May we teke 1t that you recognise,
by reason of the difficulties in your way as
regards the speeches and evidence, that we must
regard this weetling as valid, so far as notice to
the shareholders was concerned?

MR.wacINNLS: Yes, my Lord, except for the next polnt,
namely, the English shareholders. There 1s a
different point there. Your Lordships having
indicated your view on that gquestion of the notice,

10 then 1t would be a legal meetling as far as
Ferguson was concerned.

LORD HLANESBURGH: Because there arpears to have been
a notice sent to him at his registered address?

MR.MacINNES: That would appear to be right. With
regard to the English shareholders, the notices
were malled on the 14th November,

LORD BLANESBURGH: That 1s seven days' clear notice?

MR .MacINNES : More than seven days, my Lord. The
meeting was called for 5th December -- twenty-one

20 days later. Your Lordships will find Mr.Bull's
testimony at page 262.

LORD THANKERTON : This 1is a different class of point
to the last one. This is a question of reasonable
notice?

MR ,MacINNES ; Yes, my Lord: not reasonable notice.

LORD THANKERTON : 4And, therefore, 1s as bad as no
notice?

MR .Ma cINNES 3 Yes, my Lord. At page 252, line 23,
ir.Bull 1s asked: "You said this morning ycu had

30 been a Solicitor for thirty-six years in practice
in Vancouver? (A) Yes. (Q). 4nd during that
period of time you have had occasion to mail doc-

unents to the Cld Country for ex Juris service,
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notices in probate, in the ordinary run of office

work? (4). Yes,

(Q). I would suggest this, that twelve days is

about the shortest time to expect mall communication

in the ordinary way between here and England?

(A). I think that is the average time. (Q). 4nd

making allowances for boats sailings, the mail boats

sailing, you would have to really allow about fifteen

days, to come and go? (A4). Oh, I would not say that,
10 Usually you get your mall in about twelve days,I think%

LORD RUSSELL: I am looking to see whether this point ias
pleaded that the meeting was bad, because the English
shareholders did not get proper notice. Your only
Plea is in paragreph 20, that the meeting was not
properly convened, and that no notice was sent, mailed
or dellvered to him -- that is the Plaintiff --
or to his reglstered address?

MR MacINNES: We did not have the particulars at that
time, and they did not admit or ask for any further.

20 There the matter stands,

LORD THANKERTON: You confined yourself by the demand
for particulars to the one notice to Ferguson. It
was not for them to ask if you had any other com-
plaints, was 1t?

LORD BLANLSBURGH: Is not that a difficulty in your way,
Mr.MacInnes? If you did refer specifically to notice
to one person, that indlicates that you are not neking
a complaint with regard to notice to anybody else,

LR .MacINNES : That is enother difficulty, my Lord.

30 Very well, I will not press that,
Now I wish to take up with your Lordships
the point about the contention made throughout this

whole case about Walsh representing Ferguson.
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LORD BLANESBURGH: That 1s undoubtedly a point of
substance if there is anything in it. It is quite
clear, is it not, that all Ferguson's shares,
whether they were pledged or not, were in the name
of Walsh: so that, so far as the Company was con-
cerned, Walsh was the registered shareholders.

iR .MacIBNES ¢ In the Register on the 5th June,

LORD BLANESBURGH: Showing that they were all in
Walsh's bame:

LR.uacINNES s Yes.,

LORD THANKERTON: Can you conveniently tell me, look-
ing at page 15 of your Case, because that shows 1t
very conveniently I think, are those Ferguson's
shares? Those are thé people who voted on 5th
December,

MR .MacINNLS : Yes, my Lord.

LORD THANKERTON : The 148,000 are the Ferguson shares?

MR .Ma cINNES : Yes, my Lord.

LORD THANKERTON: And then his own shares are in the
last line.

wRoMacINNES: Yes, my Lord.

LORD THANKERTON: Those are all 1lndependent shareholders.
They are not in the Syndicate. Walsh was not in
the Syndicate,

WRl.uwacINNES: No, my Lord.

LORD THANKERTON: He was the person who got the price
increased from 48,000 dollars to 70,000 dollars.

MR .MacINNLES : From nothing to 20,000,

LORD THANKERTON: Over and above payment of debtis.

MR .acINNES ¢ Yes, my Lord.

LORD ELANESBURGH: I gather you are going to suggest
that there is some difference between the Company

and Walsh in the shares which he held as executor
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of the Williams Eétate and shares which had been
transferred to him by way of security.

LR .MacINNES ¢ Yes, my Lord.

LORD BLANLSBURGH: That is strange to an English lawyer
I just want to know how you get that.

MR MacIlES: There 1s a difference in the Acts.

LORD RUSSILL: Does the same apply as regards Seamans?

MR .8 CINNLS ¢ Yes; my Lord:. They were security shares
as well, Theat makes the whole 216,000 Ferguson's

10 shares,

LORD BLANESBURGH: Before you go to your Act I want to
know what the practical result is. Is the practical
result that if due notice with regard to these
184,592 shares in the name of Walsh and due notice
with regard to the 30,000 shares in the name of
Seaman had been given that as to each of these cases
a notice would have been served on Ferguson.

MR .MacINNES ¢ No, my Lord,.

'LORD BLANESBURGH: ‘That do you say ought to have happened.

20 MR.MacINNES: My contention 1s that they should never
have recorded these shares as having been voted at
that meeting, because there was no authority to vote
themw,

LORD BLANESBURGH: You say Walsh ought not to have been
allowed to vote in reference to these shares and
Seaman ought not to have been allowed in respect of
the others also?

MR .eacINNES : Yes, my Lord.

LORD RUSSiLL: I want to see what use that 1s to you.

30 That would be very useful to you if there had been
a poll or division of opinion at the meeting and
that these votes had turned the scele, but this

meeting was unanimous,
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MR.MacINNES: That 1is true my Lord.

LORD RUSS:iLL: How does that help you?

MR.l.acINNLES: Ly friends in their case and in their
arguments all the way through took the position
that Walsh represented the Ferguson shares and the
respondents were entitled thereby to accept any
transaction Walsh made as binding on Ferguson by
reason of holding these shares.

LORD ELANESBURGH: They did insist on 95 per cent of
the shareholders,

MR .MacINNES: Yes, my Lord, but they did not get a 95
per cent vote,

LORD BELANESBURGH: I think we had better get to the
section and see if that helps you.

MR.MacINNES: The section 1s section 78. Sections 77
and 78 are not in the Fnglish Act. In this Compemy
Act, British Columbia adopted the English Act almeost
in toto. These two sectlons were new and were
inserted in the British Columbia Act,

(Learned Counsel read section 78)

LORD BLANESBURGH: What 1s the way in which Walsh is
entered in the Register, as mortgagee of Ferguson?

MR .hacINNES: Simply as if they were his own personal
shares,

LORD BLANtSBURGH: Therefore section 77 does not seenm
to apply to him at all,.

LR.MacINNES: Will your Lordship Just read on: "This
provision"etc. (reaisto the words) "the Register©,

LORD BLANESBURGH: Is 1t neglect or omission by the
Compaeny never to have known anything about it?

MR .iacINNES The entries in the Register were made
by Wallbridge.

LORD RUSSELL: I do not see how this helps you.
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LORD THANKERTON: Who has the right to vote?

MR .MmacINNES: Ferguson I would say, under this Act.

LORD RUSSELL: Not under this section, |

bR el.acINNLS ¢ He is the member in respect of these shares.

LORD RUSSHLL: If they were part pald shares he would be
liable to pay calls on them. That is all,

VR .MacINNES:: That is a special provision in the British
Columbia Act by which you can register your security
against shares without becoring e member or without
becoming liable in any way.

Now, if your Lordships will turn to section 66'
you will see who were members: "Every company shall
keep" etc., (reads to the words) "representative
capaéit&", So that you have your Register consisting
of a register of members and in addition to that a
reglster of those who are registered merely because
of trusteeship and so on, and also a register of
nortgagee or security holders,

LORD BLANESBURGH: Have you a section in this Act which
corresponds to the Inglish Act that the Company
shall not be bound to take notice of any trust?

MR ..8CINNES That is in the Articles, my Lord.

MR.WILFRID GREENE: No, my Lord, Section 71 of the Acte

MR.liacINNES : Section 71 1is subject to section 77:
"Notlce of any trust expressed employed or constructed",
etc., (reads to the words) "shall be a valid dis-
charge to the company”. |

LORD ELANLSBURGH: There 1s no reference to section 78
there at all,

MR .MacINNLS : No, my Lord, there is not an ownership.

The right of voting is expressly provided for in
the case of trusteeship, but it is not provided for

in the case of mortgagees,
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LORD RUSSELL: What 1s the liability in respect of a
share except payment of calls,

iR .MacINNES:: He might be liable for any debts owing
by the shareholders to the Company under special
articles.

LORD RUSSELL: Only by lien on the shares,

MR.MacINNES: Yes, my Lord, only by lien on the shares.
LORD RUSSELL: Ia section 78 more than this: Notwith-
standing the man who 1s on the Register is a
mortgagee, the Company can still look upon the
mortgagor to discharge 1lability on the shares,

MR .Ma cINNES : Yes, my Lord.

LORD RUSSELL: How does that prevent a mortgagee being
the proper person to vote in respect of the shares?
Is voting a liability.

MR .MacINNES: Votes are confined to members.

LORD RUSSELL: ZEx hypothesi he 1s in the Register as
a member.

MR.MacINNES: If you look at section 66 he is not a
member,

LORD RUSSZLL: Section 78 deals with the case of a
rortgagee who 1s entered as a member,

LORD ELANESBURGH: You would want to get a provision
to the effect thai notwithétanding.a mortgagee 1is
a shareholder registered, the mortgagee were not a
shareholder reglistered. But it does not say that
nor would it say that because it dare not say that,
If it did, that would mean a mortgagee would have,
say, protection for his security. He must be the
person left to vote in order to protect his
security; therefore it does not say that. It
would be very difficult to assume that the Act

did mean that when a mortgagor had pledged his
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shares and they were out in the name of the

mortgagee that the mortgagor was still to be

entitled to vote in respect of them, It would

deprive the nortgagee of his security or substitute

the wisdom of the mortgagor for his own. You

could not think of that. Is it not plain so far as

notice is concerned and voting is concerned, although

he is the wmortgagee registered he is in exactly the

same position as if he were not the mortgagee at all,
10 Is not that your 4ifficulty there?

LORD THANKERTCN: "nember" is defined, 1s it not?

MR.iacINNES:  Yes, my Lord.

LORD BLANESBURGH: It is contrary to reason to suppose a
mortgagor is entitled to vote in respect of shares he
has pnledged to somebody else. He remains liable
because according to the mortgagee, the wortgagor
ought to be liable, but he cannot vote in respect of
them. It would be contrary to reason to say that that
was the meaning of the section.

20 MR.vacIiNNES: I would think not my Lord.

LORD BLANESBURGH: Just think of it. Think of somebody
pledging his shares to you and you taking them as
good security, and you feel you are pretty safe, but
then you find that by the terms of the Articles he 1s
entitled to do anything he likes by way of diminishing
or destroying your security. It is altogether
unthinkable,

MR o.wacIiNeS: I think you would have to protect yourself
in your security agreement.

230 LORD THANKERTCN: You would not suggest, would you, that
there can be two people entered as owners of shares
or the Register in British Columbia? Just look at

Section 78: "No mortgagee who is entered as & member"--
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that must mean in respect of shares he holds himself:
and that must mean the ceasing of the mortgagor to
be & nember or his remaining a member,

MR JMacINNES Now, my Lords,may I reconstruct my argument
shortly. Our attack in this action centres on the
transaction of the 15th July, 1924, by which these
Directors, acting as I have described as a unit for
and on behalf of the Syndicate, voted the Sloan bond
and option, taking back the Declaration of Trust.

10 That transaction is one transaction although it is
expressed in two documents. They cannot be severed}

LORD HLANESBURGH: On the other hand, what has to be said
on that point --it may be rather an important distinc-
tion -- is this: Your case has been rather framed on
the footing that Sloan on that occasion was unwilling
to allow the Directors to participate but they insisted
that they should come in for half with him,

MR MacINNES : Yes, ny Lord.

LORD BLANESBURGH: The evidence secems to be exactly the

20 contrary. The evidence seems to be that Sloan was
himself unwilling to undertake the whole 1liability, and
would not entertain it at all unless he obtained the
assistance of the Directors coming iIn to the extent of
8,000 dollars., That puts a totally different complexion
upon the transaction in point of morals. It may make
no difference in point of law, but it certainly does
eliminate the element of fraud which you introduced
into that transaction. The evidence seems all one way
on that point. It was the 8,000 dollars which they had

30 contributed which was the vital thing. Sloan would ndt
have touched it unless that had been provided; and that
8,000 dollars was provided by agreement with the Direct-

ors, and, according to the evidence, reluctantly.
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In other words, they would seem to have been content
that Sloan should have had the whole rather than

that he should have kept a half.

LORD THRANKERTON: Is not it in evidence that even after

that Sloan tried to push another quarter of his

interest on to Nr.Twiss?

MR .uacINNES: Unquestionably Sloan divided his interest

into several parts.

LORD THANKERTON : Sloan was anxious about it as the man

who had found the El1 Dorado.

I,ORD BLANESBURGH: Is not that the result of the evidence:

I am not saying that is true, but is not that the

result of the evidence®?

MR ., macINNES: Yes, my Lord, that 1s the result of the

evidence.

LORD BLANESBURGH: Does not that put you in a difflculty

there? Do you admit according to the evidence as

to the trensaction that Sloan himself would not have
been willing to entertain the transaction at all but
for the Directors coming forward with thelr arrange-
ment to provide 8,000 dollars in consideration of
which he reassigned to them half of his interest

under the option?

MR . MacINNES That was a condition of the agreement. Who

proposed: and who accepted it I submit makes no diff-
erence in the effect of the transaction at all,because
a wrong proposal accepted is not cured by placing the

responsibility for the proposal over to the other side.

20 LORD BLANESBURGH: It takes away a great deal of the sting

in the original charge.

VR.MacINNES: It might in regard to fraud, but it does

not if it is constructive fraud,



10

20

30

151
Exhibit "4A" to the affidavit
of Alfred =. Bull,

LORD RUSSELL: It is not a wrong in them making the
proposal. The only wrong comes in their not
disclosing it to the Company.

LRewacINNES: In the first place, my Lord, it is a
proposal made to people who are in a position of
trust, Directors of the Company, who.must act for
the Company, and who were bound to act for the
Coupany.

LORD THANKERTON : Three of thew,

lR.acINNES:: Yes, my Lord, three of them. The
proposal had been made to them, it then on its
face was a proposition which they could not
entertaiﬁ, and it, therefore, introduced that
element of self interest into the disposal and
affalirs of the Coumany.

LORD THANKERTON: What ought they to have done --
let the Company go into liguidation?

MR.MacINNES:. They could have done whet Lord Buckmaster
laid down in Cook v. Deeks.

SIR SIDNEY ROWLATT: By complying with Article 102
they could have put it a1l right.

MR Jna cINNES Yes.

LORD BLANLSBURGH: They could have held a General Meeting
and given full information to the shareholders as
to what they intended to do,and have had opport-
unity of restriction being put on their activities,-

’R.MacINNES: Yes, they could have done that, and they
did not. While they were in control of the
Company and where Article 102, as suggested by Sir
Sidney Rowlatt, might have helped them, it would
have been no help to them at all in the circum-
stances here. They could not get a quorum and

without a quorum there could not be disclosure.
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LORD EBLANESBURGH: But a quorum in General Meeting:
that is the way to do it. Thelir disclosure would
have been to a General leeting if convened for the
purpose of obtaining authority of the General meeting
with their own votes added, and they could carry out
this transaction free from the restriction of
Article 102,

Page 32:

SIR SIDNiY ROWLATT: Do you agree upon the construction
of the Resolution of December, that it did confirm
the retention by the Directors of this profit.

R .Ma cINNLS ¢ Purported to do that, my Lord.

LORD HLANESBURGH: Do you egree it did so in a suff-
icient degree? ‘

MR .D.acINNES: The notice says distinctly "power" to
confirm”. The Resolution says it does confirm,

Page 36: -

LORD THANKERTON: lMr.Wwelsh, who was Iinterested, was
delighted to get out of it on those terus.

MR JuacINNES Walsh and Godfrey were the only Williams
Estate executors who were stated to be delighted.

LORD THANKERTON: They voted for it.

LR .MacINIES : They voted for it.

LORD THANKIRTON: Walsh is alive, and did not give

evidence.

LR.MacINNLS: He is alive and he did not give not give
evidence. The suggestion has been made that the
Respondents were free to accept Sloan's -------

LORD BLANESBURGH: Jere you not rather in a difficulty
is not calllng Walsh?

R .MacINNES: No more difficulty than my friend was,
ny Lord.

LORD THANKERTON: You made no suggestion that he did
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not carry out his duty in voting on behalf of your
shares? ,

LORD ELANLESBURGH: You might have suggested, even though
you could not have proved it,that he, as a mortgagee,
had acted wrongly.

MR ,va CINNLES : That may come up when he tries to collect
the balance of his money

LORD THANKERTON: If you have the fact that outside the
Syndicate you have Walsh and you have Twiss and other

10 independent shareholders, whereas Ferguson 1s thé
only one interested and the inglish shareholders to
the extent of 10,000 shares -- 11,000 shares --after
seven years., 1t is rather a tall order to ask the
Court to upset that, is it not, when you are making
no criticism in respect of Walsh's conduct, in respect
of your big block of shares, and making no attack on
the price paid by Sloan as being an outrageously
low price?

LR.MacINNLS: The real attack on the Sloan transaction

20 was the Defendants teking advantage of the situation
to teke a half-interest with Sloan, instead of giving
that to the Conmpany.

LORD BLANESBURGH: There would have been great sting in
that if you had made good your sllegation with regard
to it; whereas the evidence is that Sloan would not
have taken the thing at all, unless he had induced
them to come into it.

LORD THANKERTON: And also that they knew that it was

an Eldorado at the time.

30 MR.iwacINNLS: When one comes to deal with the cause of
breach of trust such as this, can you canvass the
nature of the transaction, that there was something

else before -=--- ?
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LORD BLANESBURGH: When in a case like this the
Plaintiff condescends upon ellegations of dellber-
ate fraud, and it is held by the Court before which
these accusations are being brought that he has
failed to establish them, then a Court 1s not very
astute to construct a case for the Plaintiff which
would entitle him to recover. That is where your
trohble cowes in

MR .uacINNES @ The Chief Justice in the Court of Appeal
considered it a deliberate breach of trust: Mr.
Justice Martin considered it a constructive fraud;
vir.Justice cPhillips was outspoken in his con-
demnation, and Mr.Justice lacdonald célled it a
predetermined scheme and plan. We are supported
to that extent by those findings.

LORD THANKERTON: The trouble is that you have not
shown us any evidence to support it.

IR CacINNLES I submit we have shown evidence where
these people, whi%f they were in charge of the
Company before the liguidation, so arranged things
by reason of this Sloan transaction that they got
the interest which we now complain of: they did not
have any right to get that: there is no Jjustificat-
ion in law, and they have not shown any justificat-
ion for holding it.

My submission to your Lordships is that they have
not done so, and we are entitled to get this back
on the grounds we are asking for in this appeeal,

and I submit we are entitled to it.
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Privy Counecil Appeal No.l8 of 1934

Andrew Ferguson = = = = = = = = = = = = = Appellant
v.
Helen A.Wallbridge and others - - - - - - - Respondents.
from

THE COURT OF APPEAL FOR BRITISH COLUMBIA.

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL, delivered the 1st FEBRUARY, 1935,

Present at the Hearing:

LORD ELANESBURGH:

LORD THANKERTON:

LORD RUSSELL OF KILLOWEN.

LORD ALNESS: & ‘

SIR SIDNEY ROWLATT.
(Delivered by LORD ELANESBURGH)

This ;a an appeal from a judgment of the Court of
Appeal for British Columbia dismissing the appellant's
appeal from the judgment of the trlal Judge,Chlef Justiece
Morrison of the Supreme Court. Both Courts therefore are,
in the result, in agreement. But the issue between the
parties has been the occasion for great divergence in the
reasons adduced by the learned Judges for the conclusions
reached by them. Although the learned trial Judge and three
of the learned Judges in the Court of Appeal were agreed in
thinking that the appellant's action failed, the reasons
of each for that econclusion differed from those of the

others almost as definitely, as they did from the reasons
of Mr.Justice MoPhillips, the learned member of the Court
of Appeal, who would have decreed the plaintiff's suit,
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AND now, following upon an objestion to the competency of
the proceedings, taken before the Board by the respondents
their Lordships find themselves compelled,without assaying
to compose their judicial differences, to deal with and
finally to dispose of the appeal, on a ground not hitherte
suggested as possible, The result is unfortunate,but,they
fear, unavoidable.

The action was commenced on the lst June,1932, by the
appellant as plaintiff "personally and as administrator of
the estate of Peter reréuson deceased suing on behalf of
himgelf and the said estate and on behalf of all other
shareholders of Pioneer Gold Mines,Limited (in liquidation)
except the defendants." To the action so brought the preseas
respondents (the last of them,John S.Salter, while named
as an individual,being described as "liguidator of Pioneer
Gold Mines,Limited)" were made defemdants. The main
purpose of the aotién broadly stated and so far as it still
survives, was to have the respondents held accountable for
certaln property alleged to remain fhe property of the
ecompany mentioned, and unlawfully appropriated by them.

And now it is objected,that the aotien is for that purpose
improperly eonstituted,so that no such claim made in it can
be entertained.

In that eonnection,two things may be said at once
about the parties to the action as they are above described.
The first is that Ploneer Gold Mines,Limited, neither sues
nor is sued in the action. The second is that the company
is being treated in the writ as in liquidation at its date.
About the second of these propositions there is no doubt.
Nor is there any about the first,although its justifieation
is less obvious. The company,not before the Court in terms,

is not present in the person of the defendant liquidator.
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Mr.Salter, and for a very good reason as will be later
explained, is not sued as the company's representative.
So much might perhaps be gathered from the mere fact that
his own neme is introduced into the title,(as to this,
see Companies Act of British Columbia, s. 202 (9) but,

if that is not enough, then his status in the cause is in
the same sense disclosed by the statement of claim,where
his removal from office is asked for and damages against
him personally are demanded.,

Now the objection referred to was taken in this wise,

After the appellant's case had been fully opened on his

behalf, Counsel for the réspondents before condescending upom

any reply on the merits took formally the preliminary ob~
Jection that the action and the appeal were alike inecompe-
tent. The relief,he sald,claimed on behalf of the appell-
ant ,however it might be disguised as relief for minority
shareholders, was all of it when its true basis was
appreclated, relief in respect of wrongs at the hands of the
respondents really,if at all,inflicted upon or suffered by
Pioneer Gold Mines Limited, and he objected that no such
relief could be granted nor the right to it even be
ventilated in an action like the present in which that
company was not before the Court at all. But further he
objected that where (as in this instance) that company was
stated to be in liquidation,then no such relief eould be
grahted in an action in which it was not itself plaintiff.
The proceedings here therefore had now become quite in-
competent and ought no longer to continue, And he
elaborated the point.

Now it is little less than a calamity that this
obstacle to finality should for the first time have been
interposed at so late a stage in a litigation alreedy
greatly protracted, and after an expenditure of judieial
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time and of money all wasted if it be well founded. But

the full defect disclosed, if it exists, is, it must be
agreed, fundamental, for, if it be true that the presence

of Ploneer Gold Mines,Limited, as plaintiff in the aetiom

is essential to its competence, then the defect is one aps:
now to be cured by amendment,for the reason that only uader
authority obtained from the Court in winding up could the
appellant,not e¢laiming to be more then a single contributery
of the company,even ask that the company be submitted or
added to the record in that character. And possibly beocause
so prevented no such application was made., The duty of the
Board therefore to deal with this objection was, their
Lordships felt,one that could not be ignored. They take

it up therefore now,

And the answer to the question whether the objection is
well taken depends first of all upon the answer to another,
viz.,are the claims of the appellant at all events as now
formulated properly described as claims competent only te
the company? 4nd that answer is neither short nor simple for
two reasons--the first, that the appellant'’s case as
presented to the Board has been much less 6cmprehons1vo than
that set forth in his writ and statement of claim,and the
second,that quite elearly he has all through sought so to
frame his c¢lalms that they need not properly, or at all
events need not necessarily be so desoribed. If they are
necessarily only corporate claims the appellant has been at
vains to avoid saying so. Indeed,his purpose throughout
the litigation certainly in words has been met so much to
vindicate as against the respondents any rights of the
ocompany as to voice the wrongs of its minority shareholders,
"frozen out" by the respondents-~-a majority overbearing and .

ﬁbusing,aa he alleges, their powers as such. Their Lerd-
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ships must accordingly first inquire whether in this
matter the view of the respondents is really the true one,

And on that inquiry they will assume that Pioneer Gold
Mines,Limited,is still really in voluntary liquidation and
that the respondent ,Mr.Salter,is still its liquidator.

The assumption 1s a large one,because in point of fact the
company was dissolved in due form years ago. Power was
however apparently delegated by the Court in winding-up to
the Court in this action to make,if it thought fit, any
order in relation to the dissolution that might be called '
for in the interests of Justice. And, doubtless as a result
of that arrangement,the econtinuance of the voluntary ligquida-
tion was--certainly so far as this objection is concerned--
assumed in argument by counsel on both sides. So their
Lordships will meske the same assumption and in order to
escertaln whether the claims now made by the appellant are
necessarily of the description asserted by the respondents
will proceed without further preface to outline the case
presented by the appellant before the Board.

The story, a long one,begins with the appellant and
his deceased brother,Peter Ferguson,acquiring in 1911 for
$26,000 the Pioneer gold mine, located in the Lillooet
district of British Columbla. The Fergusons, both of them
practical miners, although Peter apparently took no active
part in the management of the mine,were soon joined in their
venture by Mr.Adolphus Williams, their solieitor,senior
partner in a Vancouver law firm. Mr.Williams acquired a
one-quarter interest in the property, and by its three
owners a substantial sum was spent in development. In 1915
a company was formed by them under the Companies Act of
British Columbia to take over and work the mine., The
company, the Pioneer Gold Mines Limited, of the writ of
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summons, had a nominal capital of $1,000,000 divided into
1,000,000 shares of 31 each,and the purchase consideratien
raid by it for the mine was 750,000 of these shares ocredited
a8 fully paid. Of the shares so taken by the vendors

869,999 were allotted to each of the Fergusons; 195,000 teo

Mr.¥illiems: 15,000 to his wife, Mrs.Catherine Williens:
and one share each to two of his law partners,Mr.Walter
Walsh and Mr.Harold C.M.McKim, whose names will again
appear in the narrative. Ko other shares were over 1ssued.
For some years the company eperated the property; gold
values substantial in amount were extracted from it, and
$26,000 were distributed in dividends; the rest was expended
on the mine. But in 1920 the company was in debt to the
extent of §$35,000. The Fergusons were not men of means,and
Mr.Willlams was apparently unwilling to embark further money
on the undertaking. Accordingly,steps were taken to find a
purchaser for the'mine,or at least to find somebody who in
eonsideration of the transfer to him of a controlling
interest in the company would be ready;diroctly or indireoctly
to provide the capital necessary for the further development
of the property. And then it was that the appellant,
probably through s Mr.Copp, who had at one time been
superintendent of the mine,was brought into oohtnct with
Mr.Adan.H.Wallbridge, a mine-broker of Vaneouver, Mr,
Wellbridge --who, it may here be stated, died in September,
1927, his executors being the first respondents--became
sufficiently interested to set about, with Mr. Copp's
assistance, the organimation of a syndicate to acquire a
controlling interest in the company: and in the result a
syndicate of six was brought into beihg,eon.iating of Mr,
Wallbridge himgelf, the four respondents-Messrs.Bull,
Boucher, Duff-Stuart and Nicholson-- and Mr.MoeKim, Mr,
Willians's partner, already referred to and now, like Mr.
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Wallbridge, deceased.

The syndicate agrecment is dated the 29th December,
1920. It recites that Mr.Wallbridge was negotiating with
Mr.Williams and the Fergusons to aoquire 51 per cent,of
the eapital stock of the company for $50,000--35,000 cash,
$10,000 in May,1921, this to be used to install a syanide
plent and in developing and operating the mine. The balance
was to be payable by instalments extending up to the lst
December, 1923. Mr.Wallbridge in the first instance
retained for himself, as appears by the agreement, one-
half interest in the syndiceate; his five associates took
at that time,apparently, one-tenth interest each. On the
occasion of the bond granted by the ecompany to Mr.David
Sloan in 1924, later to be stated, and in which they partleci-
pated, the six members became equally interested in the
syndicate,

The syndicate agreement was followed on the 6th January,
1921,by the agreement for the sale of the shares made
between Mr,.¥illiams and the Fergusons as vendors and Mr,
Wallbridge as purchaser. Thereby on the terms just stated
51 per cent.of the Pioneer Company's ocapitel stock or
382,500 shares (provided as to 275,400 by the Fergusons in
equal proportions and as to 107,100 by Mr.and Mrs.Williams)
were acquired by Mr.Wallbridge. The shares were to be held
in medio and not transferred to the purohaser until their
price had been fully paid,but it was a term of the agreement
that three nominees of the purchaser should at once be
elected direotors of the company. On the 23rd April,1921,
the respondents, Mr.Duff-Stuart and Mr.A.E.Bull, with
Mr.Wallbridge, were accordingly so elected. Mr.Wallbridge
forthwith became managing director and thence-forward full
control of the management of the company was assumed by

these three members of the syndicate, who were always a
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majority in number of the directorate, Mr.Walsh, indeed,
being at the oritical period, the only other member of the
board.

Although Mr.Wallbridge appeared in the sale agreement
as sole purchaser, and although the company's shares when
finally transferred were all of them registered in his name,
it is an accepted fact that all through he held the shares in
one block and voted in respect of them as trustee for the
members of the syndicate,including himself.

As has been seen, the company at the time of this sale
was indebted to the extent of $35,000,and it was & term of
the agreement that that indebtedness should be discharged by
the vendors,in its relief, Mr.Williams, as the man of
meens amongst them, would naturally be the first to bear
this burden, and in order to seoure him against ultimate
liability for more than his proper proportion, as well as
against other indebtedness of theirs, the Fergusons left
all their free shares in Mr.Williams' name and assigned to
him,as further security,their interest in the purchase
money receivable under the sale agreement. That neither the
eppellant nor his brother was ever at any time the registered
holder of more than one share in the company,and that the
voting rights in respect of the shares in which each had a
beneficiel interest,complete or partial,were from time to
time exercised by those in whose names they were in fact
registered is a ecircumstance of some importance in the case,

In September,1921 ,Mr.Willlams died. His executors
were his partner,Mr.Walsh,already mentioned, his widow,
and Mr.Godfrey,local manager of the Bank of Montreal.Of
these,Mr.¥alsh appears to have been most active. As for
the appellant,he on the accession of the syndicate to power

gave up the management of the mine and returned to Vancouver,
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Until June, 1922, he remained a director of the company.
He then left Vancouver and retired to Seattle. There he
remained until 1924. Thence he went to Californie, not
returning to Vancouver until 1931. For better or fer worse,
he was outside the Province during all the events now to be
recorded.

Under the sale agreement,only the first $1.5,000 was
ever paid, and of that sum $10,000 went as above stated ia
the installation of a cyanide plant, In December, 1988,the
syndicate was in arrear with its payments to the extent of
$20,000. In that state of things,on the 15¢h February,
1983, a very lmportant agreement was made.

Their Lordships pass by as irrelevant to the purpose
of this present narrative the charges and eounter-charges
bandied about between the parties during and in respect of
the early period ending with that agreement, For the same
reason they say nothing of the circumstances in which the
agreement was required of,and ultimately entered into by,
the appeéellant., They record, only,the fact of its executien.
The effect was to place the syndicate completely in power,
By it the Fergusons and the Williamg estate agreed to a
modification ef the sale agreement of the 6th January,192l1,
with the result that: -~

(1) The syndicate was discharged from any obligation
to pay the later instalments of purchase money thereunder,
amounting to $35,000.and became entitled to immediate
delivery of the 282,500 shares in consideration of the
payments previously made by it,amounting to 315,000 only.

(8) The Fergusons and the Williams estate jointly
agreed to make 183,750 of their shares and the Syndicate
sgreed to make 191,350 of its shares available to raise
working capital for the company, if a sale of these sharel‘
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could be effected.

On the same date the charge upon the Ferguson shares
held by the Williems estate was adjusted so as,amongst other
things,(a) to release 132,300 of these shares for the
service of the agreement just stated; and (b) to confine
that charge to 67,295 only of the remaining shares,

The history of the mine up to 1923 had not been
propitious. There had, apparently never been much doubt as
to its possibilities; but lack of capital for adegquate
development was the bane. During these years money was not
forthcoming. In the view of the appellant,right or wrong,
the money whioch was advanced wes not wisely applied. But
the main precccupation of the syndicate,spparently, was to
£ind a purchaser for the entire undertaking, a consummation
equally favoured then by the appellant,who, again rightly
or wrongly,had no confidence in the syndicate's development
operations and saw no prosﬁect of succegs for the mine in
its hands.

In the summer of 1923,the board instructed Mr.David
Sloan,already referred to,a mining engineer of great exper-
jence and repute,to report upon the mine. On the 19th July,
1923,he made a very obmpleto and highly favourable report
on the property and its possibilities, naming a sum of
$25,000 as an estimate of immediate expenditure. Efforts
were made to induce Mr.Sloan to participate in the venture
himself,but at first he declined. So in December, 1923,
an option to Mr.Copp, already mentioned, to purchase the
mine for a net sum of 112,500 was granted, and a further
option, on the 2nd April, 1924, for $100,000 was grented to
a Mr.Land. But these were neither of them exercised. A
proposal was then made to the Williams Estate and other
locel shareholders to contribute with the syndicate 2 cents
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a share to continue operations. But they all refused. It

is a complaint of the appellant that no such request was
ever made to him. But their Lordships cannot doubt that
taking the view of the syndicate which he 4id he too would
have ignored it, 1f one had been mede. By this time the
syndicate had advanced $40,000 to the company, and was also
lisble on a guarantee to the bank. The mine was closed down
and the company was without funds.

Then, and it is said, as a last resort, the property
was in July, 1924, offered to Mr.Sloan for $100,000. The
position had then so far altered that in a revised estimate
Mr.Slosn had calculated that no more than 316,000 would be
required for immediate expenditure, the expectation being
that as a result of development work of that velue the mine
would become self-supporting and itself produce all that was
needed in the way of further expenditure-- an expectation
which was in the event more than realized. In the result
Mr.Sloan agreed to accept a working bond upon the property
for $100,000.

It is said by the respondents, who in the Courts below
maede & great point of the fact,that Mr.Slean actually made
it a condition of his acceptance that the syndicate would
Join him for half an interest in the venture-and would put
up half of the $16,000 required., It was in response that
its members participated as they d4id. Now, that Mr.Sloan
desired to limit his risk, and even by a half, may well have
been the case. There is evidence, indeed, that he sought for
and secured other participants in his remaining half. But
that he made the request in the terms of a condition
directed specifically to the syndicate or its members as
such, while it may have been gso (their Lordships make no

pronouncement upon it one way or the other, for they have
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not heard the respondents), is made somewhat doubtful by the
fact that in his evidence--he was called as a witness by
the respondents--Mr.Sloan said nothing specifically about
this, while at another part of his evidence, to show his
ignorance of everything relating to the internal affairs

of the company, he said he thought "Mr.Wallbridge",--

with whom doubtless all his actual negotiation took place--
"had the whole thing in his hands."

| But, however this may be, one thing is clear. The work-
ing bond was to be in Mr.Sloan's name alone. That he had
participants other than the syndicate is evident. But he
was to remain and 4id remain in unfettered control. As to
the syndicate partieipants, their interest (which there 1is
some slight suggestion were not to be published) were to be
and were evidenced by a declaration of trust under his hand.

The propossl to grant the Sloan working bond already
informally agreed to with Mr.Wallbridge of the syndicate
was brought before the board of the company on the 16th July,
1924, The directors present were the three syndicate members
Messrs.Duff-Stuart, Bull and Wellbridge and Mr.Walsh,

The proposed bond was on the face of 1t as already
stated one with Mr.Sloan alone and there is no statememnt
in the minute of the meeting that the directors present or
eny of them were interested in any way in it. Presumably
however the interest therein of the other directors was at
least generally and possibly fully known to Mr.Walsh.

While therefore it is more than probable that the
provisions of article 102--the regulation in a well
recognized form dealing with contracts with the company in
which a director is interested--were far from the minds of
any of the directors present, its provisions}in this regard

were probably substantially, if unconsciously, observed,
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But under the article no direotor may vote in respect
of any contract in which he is interested, while a quorum
for a directors' meeting is by article 92 fixed at 2. ?he
resolution therefore of the four directors--three of them
being interested--that the working bond be granted to
Mr.Sloan was of no force or effect to bind the company.

See in re Greymouth Point Elizabeth Railway, ete.,Company
(1904) 1 Ch. 32. Such a bond was invalid until ratified.
As elready indicated all this was doubtless unsuspected at
the time by the directors. It was gquite unknown to Mr,
Sloan. He had no knowledge of any meeting. It does not
appear, indeed, that he was ever made aware of any initial
defsct in his bond, even after its discovery.

Following upon the resolution, the company on the same
day purported to grant Mr.Sloan his working bond--a formal
document imposing upon him very far-reaching obligations.

On the same day--in the form of an instrument depending
upon but quite distinet from the bond,the company being no
party to it--Mr.Sloan made a formal declaration of trust im
favour of the six members of the syndicete by name, Thereby
on a recital that they had agreed to contribute one-half of
the moneys required in egusl shares payable as set out in the
bond,Mr.Sloan declared that in consideration he held the
bond and option and all benefit to be derived thereunder in
trust as to one-half thereof for the six in equal shares.

With the working bond accepted by Mr.Sloan, himself a
distinguished engineer with an instructed and convinced
belief in the possibilities of the mine,and containing an
dbligation on his part to provide 316,000 for development
undef his own supervision, the prospects of the mine were in
fact transformed.

The appellant,however, as their Lordships understand
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his cese, does not suggest that a larger sum than $100,000
for the bond ought to have been asked for or could have
been obtained from Mr.Sloan. His grievance is that the
benefits resulting from the accompanying declaration,instead
of being held for all the shareholders of the company,
including the respondents, have been wrongfully diverted by
the syndicate to themselves. In the view of the appellant,
one of the difficulties in the case has been due to the
blending or confusion, as if they were one, of two things
which he suggests are essentially distinet. The grant of
the working bond to Mr.Sloan: the participation in that
bond by the syndicate, '

On recelving his bond Mr.Sloan at once started
vigorous operations at the mine. His progress was, in faect,
both rapid end immediate., The syndicate’s molety of the
#16,000 was to be provided in equal instalments of $2,000
on or before the first day of August, September, October,
and November, 1924. The instalments for August and September
were called for. Thereafter no further payments were
required by Mr.Sloan. The mine had 80 soon become self-
supporting, and the gold obtained more than enough to pay
for all the development work which under his bond Mr.Sloan
was required to carry out. By the 5th December, 1924, there
had been deposited in the Government Assay Office bullion
in bricks from the mine of the total value of $15,532.36.
The brick, deposited, as it happened, on the 5th December,
was alone of the value of $6,412, The syndicate's participa-
tion has in the result cost them nothing,their $4,000 having
been long ago relmbursed. This the appellant points out.

In the meantime, at general meetings of the company
held on the 22nd August and 9th September,1924, a speoclal

resolution was passed for its voluntary winding up and the
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eppointment of Mr.Salter as liquidator. No reference at
either meeting or in any notiece was made to the Sleoan werk
bond or to the syndicate direetors' intereat therein, nor
was any explanation offered of the reason or necessity for
winding up at that time, Mr.Bull's reason for then putting
the company into yoluntary liqui&ation, given in evidenee,
was that the syndicate had become anxious as to the cempany's
debt to them and resorted to liquidation in order that it
might be more speedily discharged as the result of a
liquidator's sale of assets to an outside purchaser. The
appellant asks the Board to draw a different eonclusien from
the ayndicate's aetion in this matter. His contention is
that the aolo‘purpose of the syndicate in putting the some
pany into liquidation before the Sloan bond was worked out
was by their preponderant voting power both as creditors and
contributories to secure for themselves exclusively as
purchasers on their own terms the assets of the company in
every event. This was one of the contested issues in the
sction.

At the commencement of the liquidation the company's
indebtedness amounted to about $45,000, $40,000 of whieh
approximately were owing to the syndicate and about $4,800
to the Union Bank on overdraft guaranteed by the asyndicate,
The remaining debts of the company--to the Williams estate
and to the different solicitors--were trifling. In sub-
stance the syndicate was the company's only creditor,

It was not, apparently, until about November,1924,that
its ﬁembers, or any of them, became conscious of any
irregularity in the directors' meeting of the 16%h July,
1924, or of the questionable inlidity of the resolution
then passed, grenting the Sloan working bond. It was, at

any rate, only in November that any oversteps were taken to
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validate that resolution and otherwise regularise the
arrangement then come to. The great question raised by
the appellant is whether these steps were effective for
thelr purpose,

On the 13th November,1924, the liquidator gave notice
of a meeting of shareholders of the company--contributories
were always in his notices still called shareholders--to be
held on the 5th December for the following purposes.(Their
Lordships think it well to set forth the terms of the pro-
posed resolutions textually, because great importance is
attached to these by the appellant) -~

"l, Of confirming the action of the Board of
Directors of the company in granting a working bond
containing an option to purchase all the mineral
claims buildings ...and supplies belonging to the'
company dated the 16th July,1924,to0 one David Sloan,
representing himself for one half interest and the
following shareholders of the company for one half
interest: R.B.Boucher, F.J. Nicholson, H.C.N,

McKim, A.E.Bull, A.H. Wellbridge and I. Duff-Stuart,
of whom the three last mentioned are directors of the
company.

2. 0f considering and if thought fit confirming
or sanctioning fhe action of the meeting of the
ocreditors of the company held the 22nd October, 1924,
in accepting a tender of $45,000 for all the mineral
claims, assets and property of the above company
subjeet to, but with the benefit of, the said working
bond, said tender being made by R. B. Boucher on
behalf of the before-mentioned six shareholders, who
are also ocreditors of the company to the extent of
$39,590.18."

The notice of meeting was accompanied by a letter
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signed by Mr.Wallbridge,who described himself as "manager”
and secretary'--the letter being stated by the liquidator to
be enclosed "at his request”. The liquidator himself was,

as always, quite gilent.

The statement summarises the recent history of the mine
substantially as their Lordships have stated it,but dwelling
only on the past and making no allusion to any actual results
already achieved or to any improvement in prospeects to be
expected rrom.Mr.Sloan's participation. VWith reference
to Mr.Sloan's conditioh that the syndicate should
partioipate in his bond ~-a prominent point in the statement
~=it concludes with the words "the syndicate to endeavour
to save thelr advances and invest ments agreed to the pro-
posal. The other local shareholders of the company were
asked to Join with the syndicete in the new undertaking but
refused. The voluntary winding up of the'company was then
proceeded with,"

From the evidence of Mr.Duff-Stuart, chairman of the
meeting, it appears that he read out Mr.Sloan's bond at
length. He did not,apparently, either read or refer to his
declarstion of trust. The proceedings were formal and brief,
The first resolution proposed was passed unanimously in
terms of the notice convening the meeting. In place of the
second reao&ution, one was passed accepting a fresh tender
by the syndicate for the assets of the ocompany, made by a
letter of that day--the 5th December, 1924. The tender was
made subjeet to the condition stated in the letter that:

"The bond to David Sloan shall be confirmed and
this offer accepted and approved of by a vote of the
holders of not less than 95 per cent.of all the shares
in the company at the meeting of shareholders called

for the 5th December, 1924",
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If the shares held in equity for the eppellant and his
brother,free from all incumbrance and numbering,it is said,
117,297,are included in the computation, 95 per cent,of the
shares in the company were represented at the meeting. Mr.
Wallbridge, as the holder of the syndicate's shares, on a
poll was in a position to carry any resolution he pleased,
Like the first,however, this resolution also was carried
unanimously.

The resolutions so passed were, as was natural,strongly
relied on by the respondents in the Courts below as one
answer to the claim made against them. It is convenient,
therefore, at this point, to summerize the contentions of
the appellant with reference to this meeting. It is with
his contentions that, at the moment, their Lordships are
alone concerned. His view, as their Lordships understand
it, is that the true position at the time of the meeting
was as follows:

(1) If the Sloen working bond was to become binding on
the company it haed to be ratified.

(2) If the syndicate,including the directors, sought

to retain for themselves the benefit of the Slcan declaration

of trust which on ratificetion of the bond, they held as
trustees for the company, or the contributories generd ly,
they could, if at all, only do so on the fullest disclosure
of the position and of all then material facts in relation
to the mine which were calculated to influence the minds of
the contributories.

None of these last conditions were,it 1s saild,complied
with., There was no reference to the declaration of trust at
all. The statement that under the bond Mr.Sloan "represent-
ed himself for one half interest and the members of the

syndicate for another half,"not in fact true, suggested,
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if it did not say, that the interests of Mr.Sloan and the
syndicate stood or fell together,and that the company could
not have the benefit of the one without renouncing all
interest in the other. The actual situation, again, weas,
80 it is seid,travestied in Mr.Wallbridge's statement,
giving a8 it di1d no hint of the mine's progress under Mr.
Sloan: of the gold extracted since he began work: or of the
fact that since September it had been self-supporting. It
was incredible that Mr.Wallbridge, in constant touch with
the mine, was not fully informed on &ll these matters., Such
are the appellant's views.

So far asg regarded himself, the appellant's evidence as
to the meeting was that no notice of it ever reached him,It
remaina in doubt whether any notice was,in fact, sent to
his registered address. Two notlices sent to other addresses
were returned to the Post 0ffice. The notice of the meeting
for winding up had been sent to Mr.Noble, the appellant's
Vancouver golicitor, and that notice reached the appellant,
The same course was not adopted on this oceasion. The
appellant’'s evidence was that not until 1931 had he any
knowledge or suspicion that the syndicate or any member of
it,whether director or not, had any interest in the Sloan
bond,of the existence of which he had heard casually from
a friend in a letter of the 20th September, 1924, whioch he
produced. (Exhibit 11.) |

At a meeting of creditors held on the 21st January,
1925, at which the only qreditors present were five members
of the syndicate--Messrs.Duff-Stuart, Nicholson, Wallbridge,
Bull and McKim, the ligquidator being "in attendance" and
characteristically acting as "secretary of the meeting" $he
syndicate's tender of the 5th December was unanimously

accepted --the solemn resolutions at this meeting are not
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without their glimpse of humour--and an agreement to give
it effect (which,as was stated by the Liquidator in his
evidence on discovery,had been drafted by Mr.McKim) was
approved, and on the same day was executed on behalf of the
company by the liquidator.

The appellant sees in this agreement,executed so late
a3 the 21st Januafy,1925,the completion of the syndicate's
scheme already indicated to "freeze out" the minority
shareholders and to secure for themselves every asset of
the company not included in the Sloan bond. By this date,
it is suggested, it had become a ecertainty that the Slean
bond would be taken up,and the price--that is,$100,000~-~
paid. Yet by this deed under no circumstances was more
than $70,000 payable by the purchasers, and that, except
as to $3,600, only out of payments received from Mr.Sloan
and not otherwise, Of the 370,000 so paid over 340,000
was returnable to the syndicate in respeect of their claim
as creditors and §$10,200 in respect of their majority
interest in the company. And,well within the time limited
by his bond, Mr.Sloan completed his payments thereunder,
amounting to $101,050. The whole sum was made out of the
produce of the mine, The sums paid by the syndicate under
the agreement of the 21st of January,1925,amounted,as has
been seen,to about $70,000 only. The remainder of the
Sloan purchase money, all of whiech the syndicate received
under the same agreement, and amounting to $30,000. they
retained as their own.

In 1928 a new company~-the Pioneer Gold Mines of
British Columbia Limited--was incorporated, and to that
company the mine was transferred by Mr.Sloan and his
assocliates in consideration of 1,600,000 shares of §1 each
credited as fully paid: 800,000 of these shares fell to
the syndicate as their share., Thls was a clear profit.
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It was stated in evidence that these shares were at the
time of the trial being dealt in on a rising market at
$6.50 a share.

In the end, as put by the appellant, the syndicate,
out of the property of the company in which at the eommencge-
ment of the liquidation they held 51 per cent. of the
issued capital, secured, as a result of their dealings with
the company's proﬁorty made valid,if at all,only in the
1iquidation:=-

(1) As ereditors, the amount of the company's debt
to them with interest at the rate of 8 per cent.
per annum:

(2) $10,200 in respect of fheir shares in the company;

(3) $30,000 profit on the agreement of the 21s%
January, 1985;

(4) 800,000 shares in the new company with, at the
time of the trial, a quoted market price,
already stated.

The minority shareholders,on the other hand-~ holding

49 per cent.of ihe company's cepital--were "frozen out¥,
They received in respeoct of their entire interest $9,800
only.

That is the way in whieh the appellant states the
position.

Now the real character of the appellant's claim in
respect of these matters ocan beast be judgcd'by the
eontentions of fact and of law by whieh he seeks to justify
it. Their Lordships, of course, in stating these eonten-
tions as they understand them,express no opinion whatever
of their own upon them, They have no opinion: they have
not heard the respondents,

The appellant's contentions, then, take their solour
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from a passage in a letter of the 6th June,1924,addressed
by Mr.Wallbridge to Mr.Copp,on which great reliance is
placed. "We are not going to carry the rest of the stock-
holders any longer," writes Mr.Wallbridgef "We intend to
have a show down right away." Founding upon that statement,
the appellant sees in every éubseqnent act of the syndicate,
as already detailed, a step towards the attainment of that
end.

Their Lordships in tracing these steps have indicated
from time to time the interpretation placed by the appellant
upon them. They need not recapitulate or elaborate the
prineiples of law which the appellant invokes in alleged
support of his case. It is perhaps enough to say that his
mein reliance is placed on Cook v.Deeks (1916) 1.A.C.554
before this Board, and on such cases as Menier v.Hooper's
Telegraph Works, 9 Ch.350 and Kays v. Croydon Tramways
Company (1898) 1 Ch. 358. On the distinction in these
questions between the powers of majorities of shareholders
in a going company,and of contributories in a winding up,
reference is made to such authorities as Hampson v.Price's
Candle Company, 24 W.R.754 on the one hand, and Hutton
v.West Cork Railway Co.,23 Ch. D.,654, on the other.

But everything converges on this result,that the claim
really made upon the respondents, is a e¢laim upon them as
trustees to account for the 800,000 shares in the new
company referred to and the $30,000 retained by them under
the agreement of the 21st January, 1985: and that claim is,
their Lordships are satisfied, one which is competent to the
company,and,as sought in this action to be established,
is competent to the company alone. The claim extends to
the entirety of the two funds. There is no claim either
made or proved establishing the right either of all
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minority shareholders,or of any individual amongst them,
to receive any aliquot portion of either fund. Has any
claim,for example, been either made or established for -
Mr.Walsh or Mr.Twiss or Mr.Seaman, manager of the Union
Bank,each of whom, it may be suggested, individually
assented to the retention by the syndicate of everything
ineluded in the claim against it? Again,has any indlvidual
right of the appellant been established in an actien in
whieh the mortgagees or trustees of his shares--the Williams'
executors--are ﬁot even parties? These questions ansver
themselves. It is true that in the pleadings the real claim
ia eamourlagéd as one by the minority shareholders enuring
for their benefit as sueh; The declarations asked by the
writ are in that sense: thoae asked by the statement of
claim are still tainted with the same virus: but the name
of the company is there and then somewhat shyly alseo
introduoced. In truth, it is very apparent that the
appellant's advisers were at that stage embarrassed by the
fact that the company had been dissolved long before the
day for the service of any writ had arrived. There was a0
company to be 30 served: there was no longer any
liquidator of the eompany: his office had ended with the
company. The chosen method of escape from the difficulty
was & legitimate enough ruse. Mr.Salter was sued by name,
He could at least be served: and a personal claim against
him rof'damagos (their Lordships say nothing upon the
question whether there was any ground for that elaim)

made his deseription as the holder of a non-existing offiee
less noticeable, and perhaps innocuous,at least until the
trial. It is surprising perhaps that this blot in the
proceedings 4id not, in Canada, strike either the defence

or the Court. But when exposed by learned counsel for the
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respondents it became obvious. The fact is that the only
relief possible in this action is corporate relief. Any
order made would necessarily have to be an order for payment
to the company if,and when rescuscitated, so as to recelve
it,or,at least, for payment into Court to a separate
account if such a course is permissible by provincial
practice. But an order for payment to any contributory of
any part of any sum for which the respondents might be found
liable is out of the question. No such individual right to
receive payment exists. Any sum recovered becomes €0
instanti part of the assets of the company ultimately avail-
able for distribution, the company presumably having no
longer any creditors, amongst the contributories, whether
of the minority or the majority according to their respective
rights and interests therein in a due course of liquidation
and irrespective of the source from which the divisible
fund originally emerged.

And if the appellant's case is made to rest upon proof
of the allegations of fraudulent conspiracy inserted in the
statement of claim,the result for this purpose is the same,
It 1s,however,fair to the respondents that their Lordships,
having heard the appellant's case,should here say that, in
thelr Judgment,these allegations so recklessly made have
not,in this action, been established. Their Lordships,
indeed, during the course of the argument, invited the
appellant's counsel to withdraw them. They pointed out
that the charges were made without discriminaetion against
each individual member of the syndicate, and that the
fraudulent conspiracy alleged was directed, not only
against the appellant--that might have been intelligible--
but against every other minority shareholder, that is to
say,for example, against MNr.Williems, and, after his

death, ageinst his estate; and that one of the alleged
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conspirators ageinst Mr.Williams and his estate was Mr,
McKim, & partner of Mr.Williems, and of Mr.Walsh,and that
at a time when he was actually acting as solicitor for the
Willlems estate. There was discrimination meither in the
alleged conspirators nor in the persons against whom the
conspiracy was alleged to be organized, There was no
suggestion that any minority shareholders, as,for instance,
the Willlems estate,were being separately favoured as being
allowed by the syndicate to participate in their profits or
otherwise. In the ebsence of any such suggestion, the
existence of such a conspiracy as alleged was, in its
universality of range on both sides, almost unthinkable,
But counsel, on instructions, refused to mske any withdrawal
and this refusel will have to be borme in mind when the
question of costs comes up for consideration,as it will
presently.

The claims of the appellant being,therefore,in their
Lordships' opinion,claims competent only to the company
itself,thé respondents are so far well warrented in their
ocbjection to competence now under'consideration.

The question next arises whether they are also right
in their further contention that this ciaim cannot be
maintained or prosecuted in an action constituted as the
appellant's action 1s. And, a&s the company is no party to
that ection, the answer must,their Lordships think,elearly
be in the negative. But assuming that by amendment the
company were to be added as respondent,the Board,let it
also be assumed,having power to direoct such an amendment
to be made,could the appeal then be maintained? This is
the real questlon, and quite clearly, in their Lordships®
Judgment,it could have been so maintained if the company

were not in liquidation. Cook v. Deeks ubi eit., is clear
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eauthority for this. But could it be so meintained now that
the sompany 1s assumed to be in liguidation? And the answer
must again, as their Lordships think, be in the negative,

The permissibility of the form of prooceeding thua
assumed, where the company concerned is a going eoneerm, is
an excellent illustratien of the golden prineiple that
procedure with its rules is the handmaid and not the mistress
of justice. The form of action so authorised is necessitated

by the faet that in the case of such a claim as was success-

10

20

30

fully made by the plaintiff in Cook v.Deeks--and there 1is
at least a family likeneas between that case and this-~
Justice would be denied to him if the mere possession of
the company's seal in the hands of his opponents were to
prevent the assertion at his instance of the corporate
rights of the company as against them.But even in the case
of a going company & minority shareholder is not entitled
to proceed in a representative action if he is unable to
show when challenged that he has exhausted every effort to
seoure the joinder of the company as plaintiff and has
failed. But cessante ratione legis, cessat lex ipsa. So
soon as the company goes into liquidation the necessity for
any such expedient in procedure disappears. Passing over
the superfieial difficulty that a company in compulsory
liquidation eannot be proceeded againat without the leave
of the Court, the real complainants, the minority share-
holders,are now no longer at the merey of the majority,
wrongly retaining the property of the company by the
strength of their votes. If the liguidator, acting at

the behest of the majority, refuses when reguested to take
action in the name o the company agalnst them, it is open
to any contributory to apply to the Court, and under
section 234 of the Provinelal Companieas Act, whieh
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corresponds to section 252 of the Imperiel statute, it is
open to the Court, on cause shown, either to direct the
liquidator to proceed in the eompany's name or on proper
terms as to indemnity, and otherwise to give to the

applicant leave to use the company's name as plaintiff in any
action necessary to be brought for the vindication of the
company's rights. Nor is the contributory confined to that
form of procedure. It would be open to him,so0 far at least

a8 the respondent directors are concerned,under section 243
of the Aet, without leave from anyone and by motion or sum-
mons on the winding up Jjurisdietion,himself to bring the
respondents before the Court and obtain relief on the company?
account ,against a respondent whose 1iability to the company
is in that proceeding established, See and contrast Cape
Breton v.Fenn.l?7 Ch,D.198. And it 1s the poliey of the

Act that all claims competent to the company should be
brought within the scope and eontrol of the winding up,and
that not only in a compulsory liquidation. Therefore,such
procedure is not to be discouraged.

In the result, in their Lordships' judgment, the
objection taken to the competency of the present proceedings
in relation to the relief now alone asked for is well
founded: and the only possible order to be made is one
dismissing the appeal.

The objection,fatal to the appeal ,fatal indeed to the
cause,was taken,as has been seen at a very late stage.ln
ordinery ocircumstances,it would be right to make some
special order as to the appellant's costs,thrown awey as the
result of the respondent's delay. But their Lordships feel
it their duty to mark their sense of the appellant's refusal
to withdrew those charges of conspiracy and fraud that,in

their Lordships' opinion,had not been supported in evidence.
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They will aceordingly humbly advise His Majesty that this
appeal be dismissed and with costs,
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1565 Harwood Street,
Vancouver,B.C., February 26, 19356,
John S.Ssalter, Esq.,
Liquidator Pioneer Gold Mines Limited,
(In Liquidation)
808 Hastings St. W.,
Vancouver, B. C.
Dear Sir:
The undersigned is a member of Ploneer qud Mines
10 Limited, being the regiﬁtered holder of 10,580 shares
numbered 347,705 to 357,704 and 479,423 to 480,008
respeoctively,

In the action of Fergusoen et al v.Wallbridge et al
in whieh you were a party defendant, the reaséns for
Judgment of the Privy Council are new to hand,and you have
been furnished with a copy. From the facts in that case as
established in evidence and with which you are perfectly
familier,it would appear that the company has been
deprived of very substantial assets by the illegal and

20 unauthorized action of ¢ertain members and directors knewn
throughout as the Wallbridge Syndicate.

Unfertunately,owing to the lack of eompetence in
the plaintiff in the Ferguson astion,all steps taken in
that actioan to recover Company assets so diverted were
'abortive, not by reason of any weakness ;n the c¢laim but
by reason only of the absenge of any right in Ferguson te
propound the cleim, and the only result of that protractod.
litigation is to establish the vilidity and propr;cty of
the claim therein madp;had it only been presented and made

30 in the preoper msnner and in the Company's name,

I am firmly convinced,and feel that a perusal of th¢

Privy Couneil reasons will convince you,that this elainm
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for restoration to the Company of assets illegally and
without authority taken by the Syndicate should be pressed af
once,as plainly intimated in the Privy Couneil reasons by
conmencement of actions in the Company's name. Under

Sec. 209 (1) of the Companies' Act (1929) you have full

povwer and authority to bring such action. Under Sec,212 (1)
it is your duty to get into your custody all properties and
choses in action of the Company, and by s.s.2 of same

section you are to use your own discretion in the manage-
ment of the Coumpany Estate,

You are fully aware of the fact that the proposed
defendants in such an action control 51% of the voting
bower of the membership and under such circumstances it
would be futile to submit the matter to the members at
large, as the Syndicate would naturally vote down any suech
actiop,

Before moving on my own ihitiative I am, therefore,
requesting you by this letter to take energetic steps, as
I consider it is your duty to do,for the cemmencement of
such process as will bring about a restoration to the
Company of the assets s0 abstracted and diverted from it
by the said Syndicate,

A prompt reply to this letter, with an answer to my
request, will be appreciated.

Yours truly,
"Vernon Lloyd-Owen"
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Letterhead of Lawrence & Shaw
Barristers, eto.
Vancouver,B.C.
February 28th,1935.
John S.Salter,Esq.,
Liguidator of Ploneer Gold
Mines Ltd.(In Liquidation)
¢/o London & Western Trusis Co.Ltd.
808 Hastings St.W,
Vancouver, B.C.
Dear Sir:

RE: THE WALLBRIDGE SYNDICATE

We have been instructed by Mr. V. Lloyd-Owen,

a member of Pioneer Gold Mines Ltd. (In Liquidation).,te
take all necessary proceedings for the enforcement of the
rights of the minority shareholders of the said Company
arising out of the acquisition of the Company' 8 property
by members of the Wallbridge Syndicate.

You are,of course, fully familiar with the
recently concluded litigation between Andrew Ferguson and
the Syndicate members and you have doubtless perused the
Judgment of the Privy Council which we left with you some
days ago.

In view of the said Judgment and of the undisputed
feots in that case, it is clear that any action for the
benefit of the Company or the minority must be taken in
the name of the Company and we have advised our client to
call upon you to take appropriate action in the name of
the company against A. E. Bull., J.Duff-Stuart, R. B.
Boucher, F.J. Nicholson and the Executors of the Estate
of A.H.Wallbridge and on his instructions we enclose
herewith & formel demand upon you to take such action.

OQur eclient will possibly have in this matter
the assistance of other minority shereholders. It is,

of course, understood that you will not be expected to
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take any personal rigk in this litigation but naturally
the parties undertaking the expense will insist upon
seleoting the Solieitors and Counsel who will represent
the Company in such litigation.

It is our client's desire that proceedings be
taken without delay. We would appreciate a prompt reply.

Yours truly,
LAWRENCE & SHAW

Per "Ian A.Shaw"
IAS/DP.
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Letterhead of Farris,Farris Stultz & Bull,
Mareh 12, 1935.

Charles W.,St.John, Esq.,
Pacific Building,

744 Hastings St.W.,
Vancouver,B.C.

Dear Sir:

Mr.A.E. Bull has handed to me copies of letters
which your client Mr.Salter received from Messrs.Lawrence
& Shaw and their client Mr.Vernon Lloyd-Owen, and with
which you were kind enough to supply Mr.Bull.

These letters call upon Mr.Salter,as Liquidator,
to bring en action on behalf of the Pioneer Gold Mines Lt4d,
(in liquidation) against Messrs.Bull,Duff-Stuart, Boucher
and the estate of the late Wallbridge for the recovery of
assets 1ost to the company by the alleged illegal and un-
authorized action of these gentlemen as members of the
Wallbridge Syndicate so-called, and by some of them as
directors of the above named Company.

If my understanding is correct,you have thoroughly
gone into the whole question end advised Mr.Salter as to his
duties as liquidator in this connection,and,on your advise,
he has refused the request made on him, Mr.Shaw, I under-
stand, now wishes you to apply to the court for directions
on behalf of the liquidator. Although I quite realize that
Mr.Salter .in his duties as liquidator is quite mindful,
and correctly so,of the fact that in such position he is
at all times subject to the direotion of the court and will
of course comply with any directlon given;I do not think
he should himself apply to the court, either alone or in
consort with any other person or persons,as,if Mr.Lloyd-
Owen is serious in his allegations, he can himself apply teo

the court for an order. From my very complete knowledge of
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this whole metter,which has already gone through three
courts,I wish to point out my clients position, in the
event that you have not already advised Mr.Salter as to
his duty in connection with Mr.Shaw's latter request.

In Mr.Shaw's letter he states that as a result of
the Judgment in the Privy Council it is clear that any
aotion for the benefit of the Company or the minority must
be brought in the name of the company. This statement 1is
quite correect, but it does not follow that because such an
action,if brought,must be brought in this form, that
therefore there is any justification for such an action
being brought. His letter offers no opinion that there
is any such justification., His client, Mr.Lloyd-Owen,
however, does venture some opinions on the question:. He
stateg:~

First: the facts in the Ferguson action establish
that "the company has been deprived of very
substéntial assets by the illegal and unauthorized
action of certain members and directors known
throughout as the Wallbridge Syndicate.”

Second: "Unfortunately, owing to the laok of
competence in the plaintiff in the Ferguson action,
all steps taken in that action to recover company
assets so diverted were abortive, not by reason of
any weakness in the claim but by reason only of the
absence of any right in Ferguson to propound the
claim, and the only result of that protracted
litigation is to establish the validity and
bropriety of the claim therein made, had it only
been presented and made in the proper manner and in
the company's name,"

Third: I am firmly convinced, and feel that a
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perusal of the Privy Council reasons will convinece
you,that this claim for restoration to the company
of assets 1llegally and without autho:ity taken
by the Syndicate should be pressed at once, as
plainly intimated by the Privy Couneil reasons by
commencement of actions in the company's name."
My knowledge of the faots offered in evidence @nd
of the Judgments given in the Courtsef this Province and
my reading of Mr.MacInnes' argument before the Prlvy
Couneil, the observations of the Lordships during this
argument, and their Lordships’ Judgment as pronmounced by
Lord Blanesburgh convinece me ﬁhat Mr.Lloyd-Owen is wrong
in each of his three assertions.
First: In the Courts of this Ppevinee no question
arose as to the competency of the Plaintiff to
bring the action. As a consequence all the issues
of fact and law were fully considered and passed
upon,
His Lordshief Chief Justiee Morrison feund the facts
against the plaintiff so decidedly that he termed
the preceedings "A wild mares nest”. In law he
dismissed the action, |
In the Court of Appeal:
The Chief Justice found as follows:
l. As to fraud he held there was no actual
fraud; but tﬁat there was a breach of trust,
2. Notwithstanding the breach of trust he found
for the defendants:
(1) That the plaintiff could not accept the eptien
and sale to Sloan and attach the rights of the
defendants: "In my opinion when the plaintiff
acquiesced in and relied upon the option he confirmed
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and ratified the whole agreement,”
(2) In any event in view of the dissolution of
the company and the change in position of the parties
the action can not be maintained.
Mr.Justiee Martin found that a case of construetive fraud
had been made out as to the first meeting of the direoctors,
but in view of Section 102 of the company's articles and,
in view of the ratification of the directors' actions by
the general meeting of the company,at which over 95% of the
shares were represented and voted unanimously for ratifica-
tion, his Lordship held there was no right of actionm.
Mr.Justice M.A.Macdonald, to quote rrom.M:. MacInnes'
Case in the Privy Council, decided as follows:
"The matters complained of 'were matters of policy and
internal management and were at the most voidable only
and therefore capable of ratification at a general
meeting and that there was no fraud aotive or const rue-
tive or harsh,oppressive or unconselonable conduct
revealed." _
"That what was done at the 5th December meeting
was the expressed will of a majority in respect of the
internal matters within the eorporate powers of the
eompany."
Mr.Justice MéPhillips alone of all the Judges of the Courts
here end in England decided for the plaintiff, His Judgment
finds "A secret agreement": actions "unmindful of the law":
"frgud by way of breach of duty"; and "initial fraud",
which permeates the whole"; "it was all conceived and based
on initial fraud"; "there was fraudulent concealment here,"
"Further shareholders-not directors-parties to the
fraud and breach of duty and members of the Syndicate
carrying out the sale and profiting by the secret
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agreement also must account for all the profits
received."

The dnsver to this Judgment is that not only was
i1t not supported by any other Judge in British Columblia,but
in the Privy Council their Lordships declared:~

"The existence of such a conspiracy as alleged was in
its universality of range on both sides almost un-
thinkable.”

"It is however fair to the respondents that their
Lordships having heard the appellants case should here
say that in their judgment these allegations (of fraud)
80 recklessly made have not in this action been
establighed."

"Their Lordships feel it their Auty to mark their sense
‘of the appellants refusal to withdraw those charges of
conspiracy and fraud that in their Lordships' opinion
had not been supported in evidence,"

Second, So far as it is guggested that the Privy
Council has in any way intimated that the plaintiff
would héve had any ocause of action if the case had been
properly brought I must definitely challenge the
suggestion,

As already pointed out, they have repudiated the
idea fraud. Yet fraud was, in the opinion of Mr.Maclnnes,
the essence of the whole case. See his Case, paragraphd2
and 66. Note also his persistence in not withdrawing the
charge,

The suggestion that the Privy Counc¢il has in any
sense intimated that the Plaintiffs would have had a case,
apart from fraud, if it had been properly brought, is
without the slightest foundation and is based, if on any-
thing, on a misunderstanding of their Lordships' Judgment,
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His Lordship Lord Blanesburgh was most careful
throughout to state that they were making no pronocuncement
on the merits apart from fraud,because the respondents had
not been heard. All that he did was to recite what the
contentions of the appellant were 8o as to decide whether
or not these claims when stripped of camouflage were really
claims which should have been made on behalf of the company
and so in a different form of action. It is true that
towards the end of the Judgment His Lordship points out
the correct procedure for bringing an action when a compeny
is in liquidetion. It may be excusable for Mr. Shaw's
client, a layman, to think that because the learned Judge
is pointing out how such an action should be brought that,
therefore, he is suggesting also that in fact it should be
brought. This latter 1s the one thing His Lordship is
guardedly careful not to do. More than once he points out
that as the respondents have not been heard, they are
offering no opinion. It follows, therefore, that so far
es there is any semblance of a case left out of the wreock
and, apart from fraud, the decisions of the Courtsin
British Columbie are still effective,

Not only is it true that their Lordships, by the
Judgment, have guarded themgelves as I have stated, but
a perusal of thelr comments during the course of Mr,
MacInnes' argument will show that, even without hearing
the respbndenté, they were emphatically of the opinion that

the appellant had no case on any ground.

Having in mind therefore that the decision of the
Privy Couneil is that the charges of fraud were ill-founded
that Mr.MacInnes had expressly stated that this was the
main aspect of his case;that the Courts in British Columbia

have expressly found against him, not only on fraud, but
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on all other grounds,and that these decisions still remain
unchallenged;and in view of my own knowledge of the facts
and belief that there is no Jjustifying any action, I am
strongly of the opinlion, and have so advised my clients tha
the Pioneer Gold Mines Limited (In liquidation) have no cast
against them,and that the liquidator would be ill-advised
to take any action or steps in that direction.
I, of course,have no objection to your giving a
copy of this letter to Messrs.Lawrence & Shaw.
Yours truly,
J. W, deB, Farris.
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Order,

BEFORE THE HONOURAELE )
)JTHURSDAY THE 28th DAY OF MARCH.A.D.193
MR.JUSTICE MURPHY )
THE PETITION of Vernon Lloyd-Owen and John
S.Salter having come oy for hearing on the 1l4th day
of March 1935, and having been adjourned, and directions
having been given for service of the said Petition, and
it having come on for‘hearing this day in the presenoce of
Mr.C.W. St.John of Counsel for the said John S. Selter,
Liquidator of Pioneer Gold Mines Limited (In liquidation)
Mr.J.A.MacInnes of Counsel for the Petitioner Vernon
Lloyd-Owen, and Mr.J.W. deB.Farris, K.C., of Counsel
for Alfred E, Bull, J,Duff-Stuart, R.B.Boucher, ¥F.J.
Nicholson and Helen A.Wallbridge and D.S.Wallbridge
Executors and Trustees of the Estate of Adam H.Wallbridge,
deceased: AND UPON READING the Petition herein dated the
13th day of Maroch 1935; the affidavit of Vernon Lloyd-~Owen
sworn herein the 13th day of March 1935 and the exhibits
therelin referred to; the Order for directions made herein
the 14th day of March 1935; the Notice of Hearing of said
Petition dated the 14th day of March 1935; the affidavit of
Alfred Edwin Bull sworn herein the 27th day of March 1935
and the exhibits therein referred to and the affidavit of
Charles Willlam St.John sworn herein the 28th day of
March 1935 and the exhibits therein referred to
THIS COURT DOTH ORDER AND DIRECT that
no action be taken by the Liquidator of Pioneer Gold
Mines Limited (in 1liquidation) in the name of the
Company or otherwise by said Liquidator against
Alfred E, Bull, J.Duff-Stuart, R.B. Boucher,
F.J.Nicholson and Helen A. Wallbridge and D.S.Wallbridge,
Executors and Trustees of the Estate of Adam H.,Wallbridge,

deceased,or any of them,for the recovery of or otherwise
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in respect of any property or assets of the Company
which may be alleged to have been wrongfully acquired
by them, or for any other relief as set out in the said
Petition.

AND THIS COURT DOTH FURTHER ORDER AND DIRECT
that leave be and it is hereby refused to the Petitioner
Vernon Lloyd-Owen to bring action in the Company's name
against the said Alfred E.Bull, J.Duff-Stuart,R.B.Boucher,
F.J.Nicholson and Helen A.Wallbridge and D.S.Wallbridge,
Executors and Trustees of the Estate of Adam H.,Wallbridge,
deéeased,or any of them, to obtain relief as prayed
for in the said Petition, or otherwise on the Company's
account for vindication of the Company's rights.

AND THIS COURT DOTH FURTHER @RDER AND ADJUDGE
that the Petition herein be dismissed.

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE
that the said Alfred E.Bull, J.Duff-Stuart, R.B.Bouecher,
F.J.Nicholson and Helen A.Wallbridge and D.S.Wallbridge,
Executors and Trustees of the Estate of Adam H.Wallbridge
deceased, recover thelir costs of and inocidental to this

Petition from the sald Petitioner Vernon Lloyd-Owen,

"JT.F.M" BY THE COURT
D.R.
"DM" J. "J.F.Mat her”

District Registrar

Entered
Apr.30 1935
Order Book,Vol. 93 Fol.237
Per A.L.R.
"JQA.M" ®
"CW.St.J"
Cheecked .
E.P.0O'C,
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Notice of Appeal

NOTICE is hereby given that the Petitioner,
Vernon Lloyd-Owen intends to appeal and doth hereby
appeal to the Court of Appeal from the Order of the
Supreme Court of British Columbia made on the Petition
of Vernon Lloyd-Owen and John S.Salter by the Honourable
Mr.Justice Murphy on Thursdey, the 28th day of March,
1935, whereby and wherein the Petitioﬁ insofar as the
prayer of Vernon Lloyd-Owen was §oncerned,was dismlssed
and whereby no directions or orders were given to the
co-Petitioner, John S.Selter, Liquidator of Pioneer
Gold Mines Limited (In Liquidation).

NOTICE is further given that the sald appeel
will be set down to come on for hearing at the sittings
of the Court of Appeal to be holden on the 4th day of
June, 1935, at the Court House in the City of Vietoriea
at the hour of 11:00 o'clock in the forenoon or so soon
thereafter as Counsel may be heard or for such earlier
special sitting of the Court of Appeal and either in the
City of Viectoris or the City of Vancouver as the Court
of Appeal on the application of the Appellant may by
order permit.

The grounds of eppeal are the following:

1. The said Order is against the law and
the evidence and the weight of the evidence.

2. The learned Judge should have directed
the Liquidator of Pioneer Gold Mines Limited (In
Liquidation) to take action forthwith in the name of
the Company ageinst such persons as Counsel might advise
for the recovery of all the property and assets of the
Company which might be alleged to have been wrongfully
acquired by any person and more specifically for the
relief prayed for in clause (a) of the Petition herein,

e In the alternative, the learned Judge
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erred in not grenting to the Petitioner, Vernon Lloyd~
Owen, leave to bring action in the Company's name to
obtain relief as aforesaid on the Company’'s account for
vindication of the Company's rights in the manner referred
to in the said Petition.

4, The learned Judge erred in his interpre-
tation and construction of the Reasons for Judgment of
the Judicial Committee of the Privy Council in the case
of Ferguson vs Wallbridge et al, which said Reasons
were part of the material before him upon the hearing
of the Petition in the following particulars:

(a) The learned Judge erred in deciding that
Pioneer Gold Mines Limited (In Liquidation) by reason of
the said Judgment should not be allowed to plead fraud,
actual or constructive,

(b) The learned Judge erred in holding that the
Company hed no maintainable cause of action in respect to
the facts set out in the aforesaid Reasons of the Judieial
Committee,

5., The learned Judge erred in edmitting in
evidence the contents of the Record flled in the Privy
Council in an action of Ferguson vs Wallbridge.

6, The learned Judge erred in assuming that
the Record in the action of Ferguson vs Wallbridge contained
any evidence or the only evidence avajlable to the Company
in the actioy proposed to be brought.

7. The learned Judge erred in admitting in
evidence a document purporting to be extracts from a
transeript of the argument of Counsel for one Andrew
Ferguson on his appeal to the Privy Counsel in the~action
of Ferguson vs Wellbridge.

8. The learned Judge erred in purporting to

determine before trial and without any evidence issues
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of law and fasot which could only properly be determined
in an action instituted for that purpose.
9, The learned trial Judge found as a faot

and erred in so finding in the absence of evidence that

the Liquidator of Pioneer Gold Mines Limited sold all
of the assets of the Company to certain persons under
Agreement dated the 21lst day of January, 1925.

10, The learned Judge found and erred in so
finding that all of the Company's rights against the & leged
purchasers, including therein the right of action herein
sought to be maintained,were barred by reason of the said
Agreement of the 2lst day of January, 193b.

11. All findings of fact by the learned Judge
were and are pre-mature,

12, The learned Judge erred in purporting to
decide the Company's rights without considering all of
the evidence which might be adduced in a new action,

13, The learned Judge erred in refusing to
allow any charges of fraud to be made by the Company in

the absence of specific evidence of such fraud being
presented to him at the hearing of the Petition herein,

14. The Appellant will rely upon such further
and other grounds of appeal as Counsel may advise,

DATED at Vancouver, B.C., this 11lth day of
April, 1935.

"Ien A. Shaw"

' SOLTCITOR FOR THE PETITIONER:

To: Alfred E.Bull,
J.Duff-Stuart
R.B.Boucher,
F.J.Nicholson, and
the Executors and Trustees
of the Estate of Adam H.
Wallbrildge

4And to John S.Selter,
Liquidator of Pioneer

Gold Mines Limited (In
Liquidation )



