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In the Privy Counil.

No. 75 of 1939.

ON APPEAL FROM THE SUPREME COURT
OF CANADA.

BETWEEN

PORT ROYAL - PULP AND PAPER (OMPANY,

LIMITED - - - - - - - (Defendant) Appellant
AND
THE ROYAL BANK OF CANADA . - (Plaantsff) Respondent.

RECORD OF PROCEEDINGS.

NO' 1' In the
lep.-'rh’v

Writ of Summons. e -
ourt of

AT E TR TR ) : Ty ) New
IN e SurreME CoUurt, KiNg's Bexca DIvISION. e L
(King's
Jetween : ey
Tne Royal, BaNK or CANaDA - - - - . Plaintiff Division).
and No. I.
THe Port Royarn Puvre & Paprer CompaNy, LIMITED - Defendant. ;\ Tk of
DUMINONs,
; 22nd Febru-
L.S.
(L.5.) ary, 1936.

Epwagp Tue Eieurh, by the Grace of God of Great Britain, Iveland,
10 and the British Dominions beyond the Seas, Kina, Defender of the Faith,
etc.
To Port Royal Pulp & Paper Company, Limited, a body corporate
under and by virtue of the laws of the Province of New Brunswick :
We Commanp You, that within ten days after the service of this
Writ on you, inclusive of the day of such service, you do cause an appearance
to be entered for you in an action at the suit of the Roval Bank of Canada,
a duly chartered bank ; ' '

Y
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{n the
Supreme
Court of
New
Brunswick
(King s
Bench
Division).
No. 1.
Writ of
Summons,
22nd Febru-
ary, 1936—
continued.

9
-
AND Taxe Norick that in default of vour so doing, the Plaintiff may
proceed therein, and judgment may be given in your absence.
Wirness the Honorable John B. M. Baxter, Chief Justice, this twenty-
second day of February, in the year of our Lord one thousand nine hundred
and thirty-six.

(Sgd) Hansoxn, DovgHERTY & WEST.

Plaintift’s Nolicitor.
(Sed)  SmrTi

N.B. This Writ is to be served within twelve calendar months from the
date thereof, or, if renewed, within six calendar months from the date of the
last renewal, including the day of such date, and not afterwards.
Endorsement.

The Plaintiff’s claim is for damages for wrongfully depriving the
Plaintiff of certain pulpwood of the Plaintiff, which the Defendant converted
to its own use.

The Plaintift also claims against the Defendant for the price of certain
goods and merchandise sold and delivered to the Defendant under a certain
contract in writing, dated the twenty-sixth day of April, A.D. 1934, made
between one Ewart C. Atkinson and the Defendant, and assigned by the
said Ewart C. Atkinson to the Plaintiff.
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No. 2.
Amendment to Endorsement of Writ of Summons.

IN 1HE SvprEME Coort, King’s BeEncH Divisiox,

Between :
THE RovaL Baxk oy Canapa - - - - - Plawnbiff
and
Tue Porr Rovan Purnr & Paper ComMpaxy, LIMITED - Defendant.

By consent of C'ounsel for both parties hereto, 11 1s AGREED that the
endorsement on the Writ of Summons issued herein on the twenty-second
day of February, A.D. 1936, e amended to read as follows :—

The Plaintiff's claim is for damages for wrongfully depriving the
Plaintiff of certain pulpwood of the Plaintiff which the Defendant converted
1o 1t8 own use.

The Plaintift also claims against the Defendant for the purchase price
of certain goods and merchandise sold and delivered to the Defendant under
two certain contracts in writing, one made between New Leple(m Limited,
and the Defendant, dated the thirty-first day of October, 1933, which with
the consent of the Defendant was transferred by New Lo_pxmu. Limited,
to one Ewart (. Atkinson: the other dated the twenty-sixth day of April,
1934, made between the said Ewart (. Atkinson and the Defendant, and
both assigned by the said Ewart (. Atkinson to the Plaintiff before action
brought. :

Dated this 27th (1&1}' of l*'z-l-m;n"\'. A.D. 1936.

(Ngd) Haxsox, DoveHerry & Wesy.
Plaintiff’s Solicitor.
(Sgd) Naxrorp & TEED.
Defendant’s Nolicitor.

In the
Sugpreme
Court of

New

Brunswick
(King's
Bench
Diwision),
No. 2.
Amendment
to Endorse-

mernt of
Writ of
Summons,
27th Febru-
ary, 1936,




In the
Suprem:
Touri ﬁ/"

New

Brunsivick

(Kang's
Bench

,‘ji.-‘r'a:-'l'r.u),

}\‘{P_ :;
Statement
of Claim,

17th March,

1936,

No. 3.
Statement of Claim.

¥ 1w SvereMme Courr, Kiva's Bevxcn Division.

Between

TaHE ROoval Baxg or (ANaDA - . 5 = = : Plaintiff

and
Porr Rovar. Puie & Paper (‘oMpaxy, Livirren - - Defendant.

Venue York.
STATEMENT OF CLAILM.

The Plaintiff alleges that on or about the thirty-first day of October,
A.D. 1933, the Defendant entered into an agreement in writing with New
Lepreau, Limited, a body corporate under the laws of the Province of New
Brunswick, for the purchase from said New Le [nedu Limited, of from one
thousand to four thousand cords of draw shaved or rossed spruce and fir
pulpwood, to be cut from certain lands owned or (-untr()llod by the said
New Lepreau, Limited, situate at New River in the Province of New
Brunswick, to be delivered to the said Defendant at Fairville, in the
Province of New Brunswick, at or for the price or sum of S6.50 per cord
F. O. B. Fairville.

The Plaintift says that subsequently. to wit, on or about the first
day ut March, A.D., 1934, with the consent ot the Defe n(l,mt. one Ewart (.
Atkinson was substituted in the said Agreement for New Aeln'cem, Limited,
the said Ewart (', Atkinson being the President of New Lepreau, Limited,
and owner of a majority of the capital stock of said Company.

The Plaintiff further alleges that the said Ewart (. Atkinson, in
order to finance the pulpwood operation under the said agreement or con-
tract, applied to the Plaintiff on or about the twenty fourth day of January,
A.D., 1934, for a revolving line of credit, notice of his intention so to do
having been given by the said Ewart (. Atkinson on or about the twentieth
day of Lmu(uv A.D. 1934, and registered with the Assistant Receiver
General at St. John, N.B., on the twenty-second day of January, A.D.. 1934,
and at the same time gave to the Plaintifl’ security on the said pulpwood
to be cut under the said agreement with the said defendant under the
provisions of Section 88 of The Bank Act, to secure the said Plaintiff against
any and all advances made or to be made by the Plaintift to the said
Ewart (. Atkinson in connection with the operations under the said
agreement or contract.

4. That by assignment in writing bearing date the tenth day of March,

1934, the said Fwart (. Atkinson assigned and transferred to t}lc Plaintiff

all moneys, claims, rights and demands that he, the said Ewart ('. Atkinson

was entitled to under the said agreement or contract, for the purpose of

further securing the said Plamtlﬂ against advances made or to be made
by the P laintiff to the said Ewart (. Atkinson under the said ¢ agreement or
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contract, and a copy of said assignment was delivered by the Plaintift to
the 'Dofenfi:mt on or about the sixteenth day of March, 1934.

That on or about the twenty-sixth day of April, A.D., 1934, the
said Dofendant entered into another contract or agreement in writing with
the said Ewart (. Atkinson, for the purchase h\r the Defendant of ten
thousand cords of peeled spruce and fir mipwood to be cut from lands
owned or controlled by said Ewart (. Aﬂ\m\cm in Charlotte County, in the
Province of New Brunswick, to be delivered by the said Ewart (. Atkinson
to the Defendant at Fairville, in the Province of New Brunswick, at or for
the pruo or sum of 87.25 per cord F. O. B. Fairville, N.B.

That by assignment in writing bearing date the twenty-sixth day
of Md\ 1934, the said Ewart C. Atkinson lh\IDIIL‘(l and transferred to the
Plaintiff all moneys, claims, richts and demands that he, the said Ewart C.
Atkinson, was entitled to under the said last-mentioned agreement or
contract, for the purpose of further securing the said Plaintiff against

advances made or to be made to the said Ewart (. Atkinson by the Plaintiff

under the said agreement or contract, and a copy thereof was delivered by
the Pl intift to the Defendant on or about the seventeenth day of July, 1934.

That on or about the sixteenth day of July, A.D., 1934, the said
Ewart (*. Atkinson made a further application to the said Plaintiff for a
revolving line of credit to assist him in his pulpwood operations under the

said agreement or contract, and at the same time gave to the Plaintiff

security under the provisions of Section 88 of The Banlk Act, on the said
pulpwood to be cut thereunder, to protect the said Plaintiff against any
and all advances made or to be nmde to the said Ewart (. Atkmwn by the
said Plaintiff in connection with the said operations under the said contract
T agreement.

8. That between the twenty-fourth day of January, A.D., 1934, and
the eleventh day of January, A.D., 1935, the said Plaintiff advanced to
the said Ewart (!. Atkinson in connection with his said pulpwood operations
under the said two contracts or agreements, the principal sum of $8,000.00
at the times and in the manner as hereinafter set out, which said advances
are represented by promissory notes of the said Ewart ('. Atkinson made
and given by the said Ewart (". Atkinson at the times and for the amounts
of each advance, as and when the same were made, as aforesaid, each note
being payable to the plaintiff on demand, and bearing interest at the rate

of seven per centum per annum from the date thereof until paid, all of

which said promissory notes are due and unpaid.
9. That the said Ewart (. Atkinson cut and delivered to the said
Dofendant under the said two agreements or contracts hereinbefore referred
, 6005.43 cords of pulpwood, but the Defendant did not pay the purchase
pucu therefor or any part thercof to the Plaintiff, and there is due the
Plaintiff thereon from the Defendant the sum of $8,366.66, being the amount
of the moneys advanced as aforesaid by the Plamtlﬁ to the said Ewart C.
Atkinson under the said agreements or contracts, together with interest
thereon.

[n the
Nupreme
Court of

.\vf "

Brunswick
(King's
Bench

Division).

No. 3.
Statement
of Claim,
17th March,
1936——-cou-
fired.




[n the
Suprem
Court of

New

Brunswick
(King's
Bench
Division).

No. 3.
Statement
of Claim,

17th March,

finwed .
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10. In the alternative the Plaintiff says that during the months of
November and December, 1934, and between the first day of January and
the last day of July, 1935, the Defendant wrongfully deprived the Plaintiff
of 6005.43 cords of pulpwood cut by the said Ewart C. Atkinson under
the said agreements on contracts hereinbefore referred to, by removing the
same to the Defendant’s Mill at Fairville in the Province of New Brunswick,
and converting the same to its own use without the consent of the said
Plaintiff, which said pulpwood was at the time of said taking and converting
the property of the Plaintiff.

11. The Plaintiff claims damages against the Defendant for the said
wrongful taking and converting of the Plaintift’s pulpwood by the
Defendant, as (Ltores(ud in the sum of $8,366.66, being the principal amount
and interest on the advances made by the Plaintiff to the said Ewart C.
Atkinson under the said agreements or contracts hereinbefore referred to,
and represented by promissory notes of the said Ewart (. Atkinson
hereinbefore referred to.

Particulars

1934
July 17 To amount of principal of promissory note - S1,000.00
To interest on do. to Feb. 24, 1936 - - - +1.03
24 To amount of principal of promissory note - 1,000.00
To interest on do. to Feb. 24, 1936 - - - 111.24
28 To amount of principal of promissory note - 1.000.00
To interest on do. to Feb, 24, 1936 - - - 110.46
Aug. 2 To amount of principal of promissory note . 1,000.00
To interest on do. to Feb. 24, 1936 - - - 109.50
Aug. 4 To amount of principal of promissory note - 500.00
To interest on do. to Feb. 24, 1936 - - = 54.56
13 To amount of principal of promissory note - »00.00
To interest on do. to Feb. 24, 1936 - - - 53.69 -
24 To amount of principal of promissory note - 500.00
To interest on do. to Feb. 24, 1935 - - - 52.64
29 To amount of principal of promissory note - 500.00
To interest on do. to Feb. 24, 1936 - - - 52.16
31  To amount of principal of promissory note - 500.00
To interest on do. to Feb. 24, 1936 - - - 51.97
Sept. 11  To amount of principal of promissory note - 1490.00
To interest on do. to Feb. 24, 1936 - - - 49.90
14 To amount of principal of promissory note - 535.00
To interest on do. to Feb. 24, 1936 - - - 54.17
18 To amount of principal of promissory note - 100.00
To imterest on do. to Feb. 24, 1936 - - - 10.04
Oct. 9 To amount of prineipal of promissory note - 100.00
To interest on do. to Feb. 24, 1936 - - - 9.64
26 To amounnt of principal of promissory note - 00.00
To interest on do. to Feb. 24, 1936 - - - 9.34
31 To amount of principal of promissory note - 00.00

To interest on do. to Feb. 24, 1936 - - - (). 29
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Particulars

1934
Nov. 17 To amount of principal of promissory note
To interest on do. to Ifeb. 24, 1936 -
Dec. 7 To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -
13 To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -
Dec. 27 To amount of principal of promissory note
To interest on do. to Feh. 24, 1936 -
1935.
Jan. 11 To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -
29  To amount of principal of promissory note
To interest on do. to Feb. 24. 1936 -
CREDITN
1934

July 30 By cash - : - -

Aug. 3l By cash - - < v
Sept. 30 By cash - - - -
Oct. 31 By cash - - - -
Nov. 17 By cash - - - -
Nov. 30 By cash - - - -
Dec. 7 By note - - - -
Dec. 3 By note - - - -
27 By note - - = -
31 By note - - . -
1935.
Jan. 11 By note - - - -
29 By note - - - -

30 By cash - - : -
Feb. 28 By cash - - - -
March 31 By cash - - - -
April 30 By cash - - “ -
May 31 By cash - - - -
June 30 By cash - - -

The Plaintiff claims the sum of 88,366.66.
Dated the 17th day of March, A.D., 1936.

4.59
28.55
43.18
46.95
25.00
45.75
200.00
250.00
200.00

47.68

69.45
170.00
47.38
42.95
47.56
46.02
47.56
46.02

100.00
8.89
200.00
17.03
250.00
21.00
200.00
16.26
69.45
5.34
170.00
12.75

$9,775.28

$1,408.62

$8,366.66

(Sgd) Haxson, DouvcaeErTY & WEST.
Plaintiff’s Solicitor.

To Messrs. Sanford & Teed.

Defendant’s Solieitor.

In the
Supreme
Court of
A\YJ']I;
Brunswick
(King's
Bt'H('l)
Division).
No. 3.
Statement
of Claim,
17th March,
1936—con-
tinued.




In the
Supreme
Court of

New

Brunswicl

(King’s
Bench

Division).

No. 4.
Statement

of Defence,

2nd April,
19365.

No. 4.
Statement of Defence.

I THE SupreEME Court, Kixe's Bexca Divisiox.

Between
TaHr Rovan BANK or (‘ANapa - - - - : - Plaintiff
and
Port Rovarn Purre & Paper ComMpaNy. LaMITED - - Defendunt.

STATEMENT OF DEFENCE.

The detendant admits the allegations contained in paragraph 1 of the
Statement of Claim.

The defendant admits that on or about the Ist day of March 1934
the defendant consented to the substitution of Ewart (. Atkinson for
New Lepreau Limited in the Agreement described in Immumph | of the
Statement of Claim. The defendant admits that the said Ewart (. Atkinson
was at all material times the President of New Lepreau Limited, but the
defendant says that the defendant was at all material times the owner of
two hundred and forty-one (241) shares of the capital stock of New Lepreau
Limited and that while the said Ewart (. Atkinson was the registered
holder of 241 shares of the capital stock of New Lepreau Limited at all

material times, he, the said Ewart (. Atkinson, had pledged or hypothecated :

the said shares to the plaintiff and that the plaintiff was at all material
times the beneficial owner of the said 241 shares of registered stock in the
name of the said Ewart (". Atkinson.

3. The defendant admits that the said Ewart (. Atkinson in order
to finance the pulpwood operations in the said Agreement or Contract
dated the 31st day of October 1933 applied to the plamtlﬁ on or about the
24th day of January 1934 for loans or advances. The defendant admits
that notice of imtention to give security to the plaintiff under Section 88
of The Bank Aect was given by the said "Ewart (. Atkinson on or about the

20th day of January 1934 and registered with the Assistant (eneral at :

Saint John, New Brunswick, on the 22nd day of January 1934. The
defendant denies that the said Ewart (. Atkinson gave to the plaintift
on or about the 22nd day of January 1934 security on the said pulpwood

to be cut under the said Agreement under the provisions of Section 88 of

The Ba‘nk Act, or otherwise.

The defendant admits that by Assignment m writing bearing date
the lUth day of March 1934 the said Ewart . Atkinson assigned and
transferred to the plaintift all moneys, claims, rights and demands that he
the said Ewart (. Atkinson was entitled to under the said Contract dated
the 31st day of October 1933 and that a copy of the said Assignment was

delivered by the plaintiff to the defendant on or about the 16th day of
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March 1934. The defendant denies that the said Assignment of Contract
was made for the purpose of further securing the said plaintiff against
advances made or to be made by the plaintiff to  the said Ewart C. Atkinson
under the said Agreement or Contract.

5. The defendant admits the allegations set forth in paragraph 5 of the
Statement of (laim.

'1

The defendant admits that by Assignment in writing bearing date
the ’bth day of May 1934 the said Ewart (. Atkinson a\%wned to the pl(untlﬁ
all moneys claims rights and demands that he the said Twart C. Atkinson
was entitled to under the said Contract dated the 26th day of April 1934,
and that a copy of the said Assignment was delivered by the plaintiff to the
defendant on or about the 17th day of July 1934. The defendant denies
the allegations of the plaintift that the said Assignment or Contract was
made for the purpose of securing the plaintift atmnmt the advances made
or to be made to the said Ewart (. Atkinson by the plaintiff under the
said Agreement or Contract. The defendant further says that it was not
aware of the said Assignment dated the 26th day of May 1934 until the
said copy thereof was delivered by the plaintiff to the defendant on or about
the 11th day of July 1934.

. The defendant admits that on or about the 16th day of July 1934
the said Ewart C. Atkinson made a further application to the plaintiff for
eredit for the purpose of financing him, the said Ewart (. Atkinson, in the
pulpwood operations to be carried on under the Contract dated the 26th day
of April 1934 as set forth in paragraph 5 of the Statement of Claim herein.
The defendant denies that the said Kwart (. Atkinson on the 16th day
of July 1934 gave to the plaintiff security under the provisions of Section 88
of The Bank Act on the said pulpwood to be cut under the said Contract
for the purpose of protecting the plaintiff against any and all advances
made or to be made to the said Ewart (. Atkinson by the plaintiff in
connection with the said operations under the said Contract or Agreement
dated the 26th day of April 1934.

8. The defendant does not admit that between the 24th day of January
1934 and the 11th day of January 1935 or at any other time the said plaintift
advanced the said Ewart . Atkinson in connection with the said pulpwood
operations the sum of Eight Thousand Dollars ($8,000) or any other amonunt
at the times mentioned or at any other times, or that any promissory notes
were given as alleged, and the defendant puts the plaintiff to the proof
of all the alle gations contained in paragraph 8 of the Statement of Claim.

9. The defendant admits that the said Ewart C. Atkinson cut and
delivered to the defendant a total of 6005.43 cords of pulpwood under
the two said Contracts dated the 31st day of October 1933 and the 26th day
of April 1934 respectively. The defendant says that of the said 6005.43
cords so delivered to it, the amount of 707.17 cords was cut and delivered
under the Contract dated the 31st day of October 1933, and the balance
amounting to 5297.26 cords was cut and delivered to the defendant under
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the Contract dated the 26th day of April 1934. The defendant denies
that it did not pay the purchase price for the said wood or any part thereof
to the plaintiff, or that there is due or owing to the plaintiff the sum of
Eight thousand three hundred and sixty-six dollars and sixty-six Cents
(58,366.66) or any other amount.

10. The defendant says that from and after the 16th day of March 1934,
being the date on which the defendant first received notice that moneys
payable to the said Ewart C. Atkinson under the Contract dated the 31st day
of October 1933 had been assigned to the plaintiff, it the defendant did

pay to the said plaintift and the said Ewart C. Atkinson jointly all moneys
thereafter accruing due to the said Ewart (. Atkinson under the terms
and conditions of the said Contract dated the 31st day of October 1933, and
the said moneys so paid to the plaintiff and the said Ewart (. Atkinson
jointly were received by the plaintiff. The defendant says that no further
or other moneys, other than those so paid as aforesaid, are now due and
payable by the defendant to the plaintiff or to said Ewart C. Atkinson
under the said Contract dated the 31st of October 1933.

11. The defendant says that from and after the 16th day of July 1934,
being the date on which the defendant first received notice that the moneys
payable to the said Ewart C. Atkinson under the said Contract dated the
26th day of April 1934 had been assigned to the plaintiff, it the defendant
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all
moneys thereafter accruing due to the said Ewart C. Atkinson under the
terms and conditions of the said Contract dated the 26th day of April 1934,
and the said moneys so paid to the plaintiff and the said Ewart C. Atkinson
jointly were received by the plaintiff. The defendant says that no further
or other moneys, other than those so paid as aforesaid, are now due and
payable by the defendant to the plaintiff or to the said Ewart (. Atkinson
under the said contract dated the 26th day of April 1934.

The defendant denies the allegations set forth in paragraph 10 of the
Stdtement of Claim. The defendant denies that at any time it, the defendant,
removed the pulp\\nod referred to in paragraph 10 of the Statement of
Claim to its Mill at Fairville in the Province of New Brunswick or to any
other place. The defendant says that between the first of November 1934
and the last day of July 1935 the said Ewart C. Atkinson delivered and the
defendant d((Gpted at its Mill at Fairville aforesaid the said quantity of
6005.43 cords of pulpwood, but the defendant denies that at any time
prior to the delivery thereof at its Mill it in any way took possession of or
intermeddled with the said pulpwood. The defendant denies that the said
pulpwood or any of it was the property of the plaintiff at any time.

13. In answer to the plaintiff’s claims set forth in paragraphs 10
and 11 of the Statement of Claim, the defendant says that between the
24th day of January 1934 and the 17th day of lulv 1934 the plaintiff
advanced to the said Ewart C. Atkinson the sum of Five Thousand Dollars
($5,000) for the purpose of the operations of the said Ewart C. Atkinson under
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the contract dated the 31st day of October, 1933, particulars of said advances
being as follows :—

1934.
Jan. 24 51,000
Feb. 15 500
24 500
Mar. 14 500
19 500
May 28 1,000
June 2 200
8 200
14 200
15 200
30 © 200
5,000

The defendant says the advances above set forth are the only advances
made by the plaintiff to the said Ewart C. Atkinson between the said
24th day of January 1934 and the 17th day of July 1934, which were available
to the said Ewart C. Atkinson for the purpose of his pulpwood operations.

14. The defendant further says that at the time of each advance made
by the plaintiff to the said Ewart C. Atkinson as set forth in paragraph 13
of this Statement of Defence, the said Ewart C. Atkinson purported to give
to the plaintiff security under Section 88 of the Bank Act for the said sums or
advances so made upon the pulpwood cut or to be cut under the provisions
of the said contract dated the 31st day of October 1933.

15. The defendant further says that all securities under Section 88 of
The Bank Act purported to be given by the said Ewart C. Atkinson to the
Plaintiff upon the said pulpwood cut or to be cut under the provisions of the
contract dated the 3lst day of October 1934 have been cancelled and
surrendered by the plaintiff. The detendant further says that none of the
securities which the said Ewart C. Atkinson purported to give to the
plaintiff upon the security of the said pulpwood cut or to be cut under the
provisions of the Contract dated the 31st day of October 1933 were given in
accordance with The Bank Act of Canada, and all such securities were and
are invalid.

16. The defendant further says that subsequent to the 17th day of
July 1934 the plaintiff purported to advance moneys to the said Ewart C.
Atkinson upon the security of the pulpwood cut or to be cut under the
provisions of the said Contract dated the 26th day of April 1934, bat the
defendant says that of the sum of Eight Thousand Dollars (58,000.00)
claimed by the plaintiff to have been advanced to the said Ewart C.
Atkinson upon the security of the said pulpwood cut or to be cut under the
provisions of the Contract dated the 26th day of April 1934, the defendant
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applied the sum of Five Thousand Dollars (85,000.00) in the payment to the
plaintiff of the moneys previously advanced by it, the plaintiff, to the said
Ewart (. Atkinson upon the pulpwood cut or to be cut under the provisions
of the Contract dated the 3lst day of October 1933, and that the said
purported advances totalling $5,000.00 were not available to the said
Ewart (. Atkinson for the purpose of carrying on his operation under the
provisions of the said Contract dated the 26th day of April 1934 and that the
securities claimed by the plaintiff on account of the said advances of
55,000.00 are invalid in law, and the said securities if taken by the plaintiff
were taken in contravention of the provisions of Sections 88 and 90 of The
Bank Act of (‘anada.

17. The defendant further says that the only bona fide advances, if
any, made by the plaintiff to the said Ewart C. Atkinson upon the security of
the said pulpwood cut or to be cut under the provisions of the Contract
dated the 26th day of April 1934, and which were available to the said
Ewart (. Atkinson for the purposes ot the operations under the said contract
amounted in all to the sum of Three Thousand Dollars (83,000.00) advanced
as follows :

1934
July 17 51,000
- 24 1,000
28 1,000

22

In the alternative and in further answer to the allegations set forth
in pdlavmphs 10 and 11 of the Statement of Claim, the defendant says that
subsequent to the 17th day of July 1934 the defendant advanced to the
said Atkinson under the said Contract dated the 26th day of April 1934 the
sum of Five Thousand Nine Hundred and Fourteen Dollars and Ten Cents
(55914.10), which moneys were paid to the plaintiff and the said Atkinson
jointly pursuant to the assignment by the said Atkinson to the plaintiff
of the moneys due to him under the said Contract as alleged in paragraph 6
of the Statement of Claim herein, and the defendant says that all such moneys
came into the possession of the plaintiff. The defendant says that the
plaintiff well knew that the said moneys were advanced by the defendant
for the express and sole purpose of financing the operations to be carried
on under the said Contract dated the 26th da} of April 1934 and were to be
applied for the purposes of the said operation, but the plaintiff wrongfully
and improperly applied Five Thousand Dollars ($5,000.00) of the said
mouneys so advanced by the defendant in reduction of the indebtedness
of the said Ewart C. Atkinson to the plaintiff for advances made in connection
with the said Contract dated the 31st day of October 1933.

19. The defendant claims that accounts should be taken and that the
plaintiff should be required to credit upon the claims of the plaintiff against
the said Ewart C. Atkinson for advances made by it, the plaintift, to the said
Ewart (. Atkinson for which the plaintiff claims security upon pulpwood
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10 Writ issued the 22nd day of February, A.D. 1936.
Between
THE RovaAL Baxk orF CANADA - - - - - - Plaintsff
and
Porr RovaL Purp & Parer CoMPANY, LIMITED - - Defendant.

Venue York.
AMENDED STATEMENT OF CLAIM.

1. The Plaintiff alleges that on or about the thirty-first day of
October, A.D., 1933, the Defendant entered into an agreement in writing
with New Lepledu Limited, a body corporate under the laws of the

20 Province of New Brunswick, for the purchase from said New Lepreau,
Limited, of from one thousand to four thousand cords of draw shaved or
rossed spruce and fir pulpwood, to be cut from certain lands owned or

| controlled by the said New Lepreau, Limited, situate at New River, in the

| Province of New Brunswick, to be delivered to the said Defendant at
Fairville, in the Province of New Brunswick, at or for the price or sum of
$6.50 per cord ¥. O. B. Fairville.

| 2. The Plaintiff says that subsequently, to wit, on or about the first
day of March, A.D., 1934, with the consent of the Defendant, one Ewart C.
Atkinson was substltuted in the said agreement for New Lepreau, Limited,

30 the said Ewart C. Atkinson being the President of New Lepreau, Limited.

3. The Plaintiff further alleges that the said Ewart C. Atkinson, in
order to finance his pulpwood operation, applied to the Plaintiff on or
about the twenty-fourth day of January, A.D., 1934, for a revolving line
of credit for his pulpwood operation, and requested the said Plaintiff to
make advances to him, the said Ewart C. Atkinson, on the security of all
the rough or draw shaved or sap peeled spruce and fir pulpwood then
owned or which may thereafter be owned by the said Ewart C. Atkinson
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from time to time while any advances made under the said application
above referred to remain unpaid, which said pulpwood may then or there-
after be in the Lawrence Flowage on the New River Stream in the County
of Charlotte or elsewhere, notice of his intention to give security under the
authoutv of Section 88 of The Bank Act to the said Plaintiff having been
given by the said Ewart . Atkinson on the twentieth day of January,
A, D., 1934, and registered with the Assistant Receiver General at the City
of Saint John in the Province of New Brunswick, on the twenty-second
day of January, A.D., 1934.

4. That by assignment in writing bearing date the tenth day of March,
1934, the said Ewart C. Atkinson assigned and transferred to the Plaintiff
all moneys, claims, rights and demands that he, the said Ewart C. Atkinson
was entitled to under the said agreement or contract.

5. That on or about the twenty-sixth day of April, A.D., 1934, the said
Defendant entered into another contract or agreement in writing with the
said Ewart C. Atkinson, for the purchase by the Defendant of ten thousand
cords of peeled spruce and fir pulpwood, to be cut from lands owned or
controlled by said Ewart C. Atkinson in Charlotte County, in the Province
of New Brunswick, to be dehivered by the said Ewart C. Atkinson to the
Defendant at Fairville, in the Province of New Brunswick, at or for the price
or .sum of §7.25 per cord F. O. B. Fairville, N. B.

5. That by assignment in writing bearing date the twenty-seventh day
of \Iay, 1934, the Sdld Ewart (. Atl\mbon dsxmned and transferred to the
Plaintiff all moneys, claims, rights and demands that he, the said Ewart C.
Atkinson, was entitled to under the said last mentioned agreement or
contract.

That on or about the sixteenth day of July, A.D., 1934, the said
Ewart C. Atkinson, in order to further assist him in financing his pulpwood
operations, applied to the Plaintiff for a revolving line of credit for his
pulpwood operations, and requested the Plaintiff to make further advances
to him, the said Ewart C. Atkinson, on the security of all the rough or draw
shaved or sap peeled spruce and fir pulpwood then owned or which may
be owned by the said Ewart (. Atkinson from time to time while any
advances made under the said application above referred to remain unpaid,
which said pulpwood may then or therecafter be in the Lawrence Flowage
on the New River Stream in the County of Charlotte, or elsewhere, which
said application is supplementary to the application and promise dated the
twenty-fourth day of January, A.D., 1934, and hercinbefore referred to in
p(uagmph 3 hereof.

8. That between the twenty-fourth day of January, A.D., 1934, and
the eleventh day of January, A.D., 1935, the said Plaintiff made advances
to the said Ewart (. Atkinson in connection with his pulpwood operations
under the terms of the said two applications for credit hereinbefore referred
to, and bearing date the twenty-fourth day of January, A.D., 1934, and the
16th day of July A.D. 1934 Iespectlvelv and the said Ewart C. Atkinson
gave to the said Plaintiff his promissory notes payable to the said Plaintiff
on demand, each bearing interest at the rate of seven per centum per
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annum, at the times and for the respective amounts of such advances as
and when the said advances were made by the said Plaintiff to the said
Ewart ('. Atkinson, and in addition thereto the said Ewart (. Atkinson
gave to the said Plaintiff security under the provisions of Section 88 of
The Bank Act on all the rough or draw shaved or sap peeled spruce and
fir pulpwood then owned and in the possession of the said Ewart (.
Atkinson, and situate in the Lawrence Flowage on New River Stream in
the County of Charlotte, and elsewhere, as and when the said advances
were made by the said Plaintift to the said Ewart (. Atkinson as aforesaid,
and there iz now due and owing to the said Plaintiff on the said advances,
for which the said Plaintiff holds security under Section 88 of The Bank
Act on all the rough or draw shaved or sap peeled spruce and fir pulpwood
of the said Ewart (. Atkinson situate in the Lawrence Flow age on the
New River Stream, in the County of Charlotte, and elsewhere, the principal
sum of $8,000.00, together with interest thereon at the rate of seven per
centum per annum, and represented by certain promissory notes of the
said Ewart C. Atkinson payable to the said Plaintiff on demand, as here-
inafter set out.

That the said Ewart (. Atkinson cut and delivered to the said
defendant under the said agreements hereinbefore referred to, which said
agreements and all benefits thereunder had been assigned by the said
Ewart (. Atkinson to the said Plaintiff, 6005.43 cords of pulpwood, the
property of the said Plaintiff under and by virtue of the provisions of
Section 88 of The Bank Act, but the Defendant did not pay the purchase
price therefor, or any part thereof to the Plaintiff, and there is now due and
owing thereon from the said Defendant to the said Plaintiff the sum o
$8,366.66 being the amount of the advances made by the said Plaintiff
to the said Ewart (\. Atkinson on his said pulpwood operations, together
with interest thereon, and represented by certain promissory notes of the
said Ewart (. Atkinson payable on demand to the said Plaintiff, all
as shown in the particulars hereinafter set out.

10. In the alternative the Plaintiff says that during the months o
November and December, 1934, and between the first d(w of January and
the last day of July, 1935, the Defendant wrongfully deprived the Plaintiff
of 6005.43 cords of pulpwood cut by the said Ewart . Atkinson under the
said agreements or contracts hereinbefore referred to, by removing the
same to the Defendant’s Mill at Fairville in the Province of New Brunswick,
and converting the same to its own use without the consent of the said
Plaintiff, which said pulpwood was at the time of said taking and
converting the property of the Plaintiff.

11. The Plaintiff claims d: amages against the Defendant for the said
wrongful taking and converting of the Plaintiff’s pulpwood by the
Defen(ldnt. as atoresaid, in the sum of $8,366.66, being the principal amount
and interest on the advances made by the Plaintiff to the said Ewart C.
Atkinson in connection with his said pulpwood operations and represented
by the promissory notes of the said Ewart C. Atkinson hereinbefore referred
to, and as shown in the particulars hereof.
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1934.

July

Aug.

fer

Sept.

Oct.

1935.

Jan.

31
11
14

18

26

16
Particulars

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of prinecipal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to FFeb. 24, 1936

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936

To amount of principal of promissery note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -
To amount of principal of promissory note
To interest on do. to Feb. 24, 1936 -

$1,000.00
41.03
1,000.00
111.24
1,000.00
110.46
1,000.00
109.50
500.00
54.56
500.00
53.69
500.00
52.64
500.00
52.16
500.00

51.97 ¢

490.00
49.90
535.00
54.17
100.00
10.04
100.00
9.64
100.00
9.34
100.00
9.22
100.00
3.89
200.00
17.03
250.00
21.00
200.00
16.26

69.45
5.34
170.00
12.75

9775.28
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1934
July
Aug.
Sept.
Oct.
Nov.
Nov.
Dec.
Dec.

1935
Jan.

Feb.
March
April
May
June

30
31
30

17
30

13
27
31

11
29
30
28
31
30
31
30

By cash
By cash
By cash
By cash
By cash
By cash
By note
By note
By note
By note

By note
By note
By cash
By cash
By cash
By cash
By cash
By cash
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- - - - - 47.38
g .
- - - - - 47.56
2 - - - - 46.02
- - - - - 47.56
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-—— §1,408.62
$8,366.66

The Plaintiff claims the sum of $8,366.66.
Dated the Kighth day of April, A.D., 1936.

To Messrs. Sanford & Teed,

(Sgd) Haxson, DoueHERTY & WEST,
Plaintiff’s Solicitor.

Defendant’s Solicitor.
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In the No. 6.
S wpreme
Uoﬁ,;., of Defence to Amended Statement of Claim.
New :
Brunswick IN THE SuPREME (CouRrT, KiNg's BeExcH Division.
(King's
Benek, Between
Division).  Tyg Royar BANK oF CANADA - - - - - - Plaintiff
No. 6. and
Defence to popy Royar Pure & PapEr CoMPANY, LiMiTED - - Defendants.
Amended
Statement
of Claim, DEFENCE TO AMENDED STATEMENT OF CLAIM.
21st April, ! ! ; / ; <
1936. . The defendant admits the allegations contained in paragraph 1 of the
1. The defendant admits the allegat t 1 in paragraph 1 of ti
Statement of Claim, 10

2. The defendant admits that on or about the 1st day of March 1934
the defendant consented to the substitution of Ewart C. Atkinson for
New Lepreau Limited in the Agreement described in paragraph 1 of the
Statement of (laim. The defendant admits that the said Ewart C. Atkinson
was at all material times the President of New Lepreau Limited, but the
defendant says that the defendant was at all material times the owner of
two hundred and forty-one (241) shares of the capital stock of New Lepreau
Limited and that while the said Ewart C. Atkinson was the registered holder
of 241 shares of the capital stock of New Lepreau Limited at all material
times, he, the said Ewart (. Atkinson, had pledged or hypothecated the 20
said shares to the plaintiff and that the plaintiff was at all material times
the beneficial owner of the said 241 shares registered in the name of the
said Ewart C. Atkinson. The defendant says that the 241 shares owned
by it, the defendant, and the 241 shares registered in the name of the said
Ewart . Atkinson, but at all material times beneficially owned by the
plaintiff, was and is all the outstanding stock of New Lepreau Limited,
except directors’ qualifying shares.

3. The defendant admits that the said Ewart C. Atkinson applied
to the plaintiff for loans or advances on security of the pulpwood cut or to be
cut under the said Agreement or Contract dated the 31st day of October 1933. 30
The plaintiff, however, denies that the said application for advances was
made for the pmposo of financing the said pulpwood operations. The
defendant says that on the 24th day of January 1934 and previously the
plaintiff well knew that under the said Contract or Agreement dated the
31st day of October 1933, the plaintiff had made and was then making
advances for the purpose of carrying on the said operations.

4. The defendant admits that notice of intention to give security to
the plaintiff under Section 88 of The Bank Act was given by the said
Ewart C. Atkinson on or about the 20th day of January 1934 and registered
with the Assistant Receiver-General at the City of Saint John in the Province 10
of New Brunswick on the 22nd day of January 1934.
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5. The defendant does not admit that the plaintiff was requested by
the said Ewart C. Atkinson to make advances on the security of all the
rough or draw shaved or sap peeled spruce or fir pulpwood then owned,
or which might thereafter be owned, by the said Ewart C. Atkinson from
time to time while any such advances were unpaid, which pulpwood was
or might thereafter be in Lawrence Flowage on the New River Stream in
the County of Charlotte or elsewhere, and puts the plaintiff to the proof
thereof.

6. The defendant admits that by Assignment in writing bearing date
the 10th day of March 1934 the said Ewart C. Atkinson assigned and
transferred to the plaintiff all moneys, claims, rights and demands that he
the said Ewart C. Atkinson was entitled to under the said Contract dated
the 31st day of October 1933, and that a copy of the said Assignment
was delivered by the plaintiff to the defendant on or about the 16th day
of March 1934. The defendant does not admit that the said Assignment
of Contract was made for the purpose of further securing the said plaintiff
against advances made or to be made by the plaintiff to the said Ewart (.
Atkinson under the said Agreement or Contract.

7. The defendant admits the allegations set forth in paragraph 5 of the
Statement of Claim.

8. The defendant admits that by Assignment in writing bearing date
the 26th day of May 1934 the said Ewart C. Atkinson assigned to the
plaintiff all moneys, claims, rights and demands that he the said Ewart C.
Atkinson was entitled to under the said Contract dated the 26th day of
April 1934, and that a copy of the said Assignment was delivered by the
plaintiff to the defendant on or about the 17th day of July 1934. The
defendant does not admit the allegations of the plaintiff that the said
Assignment of Contract was made for the purpose of securing the plaintiff
against the advances made or to be made to the said Ewart C. Atkinson
by the Plaintiff under the said Agreement or Contract. The defendant
further says that it was not aware of the said Assignment dated the 26th day
of May, 1934 until the said copy thereof was delivered by the plaintiff
to the defendant on or about the 17th day of July 1934.

9. The defendant admits that on or about the 16th day of July 1934
as alleged in the Statement of Claim the said Ewart C. Atkinson applied
to the plaintiff for loans and advances on security of the pulpwood cut
or to be cut under the Agreement or Contract dated the 26th day of April
1934 as set forth in paragraph 5 of the Statement of Claim. The defendant
does not admit that the said security was to be on the rough or draw shaved
or sap peeled spruce and fir pulpwood then owned or which may be owned
by the said Ewart C. Atkinson from time to time while advances made under
the said application remained unpaid, which said pulpwood was in the
Lawrence Flowage on the New River Stream, nor does the defendant admit
that the said application for credit dated the 16th day of July 1934 was
supplementary to the application for credit dated the 24th day of January
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1934. The defendant says that at the timie of the application for credit
dated the 16th day of July 1934 it was understood and agrced between
the plaintiff and the said Ewart C. Atkinson that any security to be taken
for advances made under the said application for credit dated the 16th day
of July 1934 would be taken on pulpwood cut or to be cut under the Contract
dated the 26th day of April 1934 and not otherwise.

10. The defendant admits that between the 24th day of January 1934
and the 11th day of January 1935 the plaintiff made certain advances
to the said Ewart C'. Atkinson totalling in all the sum of Eight Thousand

Dollars ($8,000.00). The defendant does not admit, however, that the 10

said advances were made in connection with the pulpwood operations of the
said Ewart (. Atkinson. The defendant says that of the advances so made
by the plaintiff’ to the said Ewart C. Atkinson the sum of Five Thousand
Dollars (85,000.00) was advanced as follows :

1934
January 24 $1,000.00
IFebruary 15 500.00
February 24 500.00
March 14 500.00
March 19 500.00
May 28 1,000.00
June 2 200.00
June 8 200.00
June 14 200.00
June 15 200.00
June 30 500.00

55,000.00

The defendant says that the advances above set forth are the only advances
made by the p laintiff to the said Ewart (. Atkinson between the 24th day of

20

January and the 17th day of July 1934 which were available to the said 30

Ewart C. Atkinson. The defendant further says that if any security was
taken by the plaintift under the provisions of Section 88 of T he Bank Act for
such advances that the said security was taken upon pulpwood cut or to be
cut under the terms of the said Contract for draw shaved pulpwood dated
the 31st day of October 1933, and not otherwise, and were made under the
application for credit dated the 24th day of .January 1934 referred to in
paragraph 3 of the Statement of Claim. The defendant says that if the
saild moneys were advanced by the plaintifl to the said Ewart C. Atkinson.
that the plaintiff purported to take at the time of each advance security on
the said pulpwood cut or to be cut under the provisions of the Contract
dated the 31st day of October 1933.

11. The defendant says that if any further advances were made by the
plaintiff to the said Ewart (. Atkinson other than those stated in paragraph

40




21

10 of this Statement of Defence, the said further advances totalled Three In the

Th()uS‘dlld —[}l')llﬂvrs (R:LOOO_U”) an(l WETe nl;“'l[“ a5 fOllO“’ S : ?ﬁltprgm:
Court of

1934 i
July 17 81,000.00 Ly

24 1,000.00 i

28 1,000.00 isior

Division).

$3.000.00 No. 6.
Defence to
The defendant says that the above advances totalling Three Thousand Amended
Dollars were the only advances, if any, made by the plaintiff to the said dtatement
10 Ewart (. Atkingon upon the security of the pulpwood cut or to be cut under ‘;2 ftl;:l\]m"l
the provisions of the Contract dated the 26th day of April 1934 which were g4 [,),r,lﬂ
available to the said Ewart (. Atkinson. 7The defendant denies that the tuued
plaintift holds any security under Section 88 of The Bank Act on any rough
or draw shaved or sap peeled spruce and fir pulpwood which was situate
on the Lawrence Flowage in the New River Stream in the County of Charlotte
in the sum of Eight Thousand Dollars ($8,000) or in any other amount.
The defendant says that if the plaintiff holds any purported security under
Section 88 of The Bank Act on any of the said pulpwood, the said security
is invalid as being taken in contravention of Sections 88 and 90 of The Bank
Act, and for the iullm\mg reasons :
(@) The said Ewart (. Atkinson was not at any time when the plaintitt
claims that security was given to the plaintiff on the said pulpwood or at any
other time the owner of the said quantity of 6005.43 cords of pulpwood or any
part thereof. The defendant says that of the said 6005.43 cords of pulp-
wood cnt and delivered by the said Ewart (. Atkinson to it the defendant
under the said two Contracts dated the 31st of October 1933 and the 26th
of April 1934, 5483.09 cords were cut upon Urown Lands within the limits
of a license held by New Leprean Limited and by virtue of the authority of
such license, and the defendant says that the said quantity of pulpwood
was at all material times owned by His Majesty the King m Right of the
Province of New Brunswick under the provisions of Chapter 30 R S N B 1927
Section 19 as amended by Chapter 22 of the Acts of Assembly 1933, by
reason of the fact that the stumpage thereon had not been paid and was not
paid until after the said pulpwood had been delivered by said Ewart (.
Atkinson to the defendant at its Mill at Fairville in the County of the City
and County of Saint John, when such htllll]}lllf(’ was lmld by the defendant
to the Provincial Secretary-Treasurer of New Brunswick.
(b) The defendant further says that the balance of the said quantity of
6005.43 cords of pulpwood so delivered by the said Ewart C. Atkinson to the
defendant amounting to 522.34 cords was cut upon lands of Fraser Company
Limited or the Restigouche Company Limited without the consent or license
of the said Iraser (umpa,nv Limited or the Restigouche Company Limited,
and the said quantity of 522.34 cords of pulp\\m)d at no time became the
property of the said Ewart C. Atkinson. The defendant says that the title
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to the said quantity of 522.34 passed direct from the Fraser Company
Limited and/or Restigouche Company Limited direct to the defendant upon
the payment by the defendant to Fraser Company Limited andjor
Restigouche Company Limited of the stumpage thereon, amounting to
Ten Hundred and Forty-four Dollars and Sixty-eight Cents ($1044.68)
which stumpage was paid after the said pulpwood had been delivered to the
defendant by the said Ewart C. Atkinson at its Mill at Fairville aforesaid.

(c) The defendant further says that the plaintiff having previous to the
17th day of July 1934 purported to take security on the said draw shaved
pulpwood cut or to be cut under the provisions of the Contract dated the
31st day of October 1933 in the amount of Five Thousand Dollars ($5,000),
subsequent to the 17th day of July 1934 purported to make further advances
to the said Ewart C. Atkinson upon the security of the pulpwood cut or to
be cut under the Contract dated the 26th day of April 1934, but the defendant
says that the sum of EKight Thousand Dollars ($8,000) so claimed by the
plaintiff to have been advanced by it to the said Ewart C. Atkinson upon
security of the said pulpwood cut or to be cut under the provisions of the
Contract dated the 26th day of April 1934, the defendant applied the sum of
TFive Thousand Dollars ($5,000) in payment to the plaintiff of the monies
claimed by it to have been previously advanced to the said Ewart C.
Atkinson upon the draw shaved pulpwood cut under the provisions of the
Contract dated the 31st day of October 1933, and that the said sum of Five
Thousand Dollars (85,000) was not available to the said Ewart C. Atkinson,
but was used by the said plaintiff in paying to itself previous advances
claimed by it to have been made and secured upon the draw shaved
pulpwood as aforesaid.

(d) The defendant further says that some or all of the moneys totalling
Kight Thousand Dollars (88,000) claimed by the plaintiff to have been
advanced to the said Ewart C. Atkinson were applied by the Plaintiff in
payment to it the plaintiff of the principal of or interest on previous existing
indebtedness to the plaintiff of New Lepreau Limited and the said Ewart C.
Atkinson.

() The defendant further says that all securities or purported security
which the defendant took between the 24th day of January 1934 and the
17th day of July 1934 upon the draw shaved w ood cut or to be cut under
the provisions of the Contract dated the 3lst day of October 1933 and
which was purported to be given by the said Ewart C. Atkinson have been
cancelled and surrendered by the plaintiff.

(f) The defendant says that at the time or times when the plaintiff made
advances to the said Ewart C. Atkinson as set forth in the Statement of
Claim or took or purported to take security on the said pulpwood cut or
to be cut under the said Contracts dated the 3lst day of October 1933
and the 26th day of April 1934, the defendant well knew that the smd
Ewart C. Atkinson was engaged in cutting the said pulpwood under Contract
with the Defendant for the delivery of the said pulpwood to the defendant
at the prices named in the said Contracts and set forth in the Statement
of Claim. The defendant says that the plaintiff also well knew at all
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material times that under the said Contracts the defendant had made
advances to the said Ewart C. Atkinson on account of the purchase price
of the said pulpwood and was bound by the said Contracts to make further
advances to the said Ewart C. Atkinson or for his account for the purposes
of enabling the said Contracts to be completed and the pulpwood in question
to be delivered to the defendant. The defendant also says that at all
material times the plaintiff well knew the said pulpwood so cut by the
said Ewart C. Atkinson was being cut by him on behalf of the defendant
and that all rights of cutting the said pulpwood were being exercised by
the said Ewart C. Atkinson on behalf of the defendant, and that any
interest of the said Ewart C. Atkinson in the said pulpwood was held by
him on behalf of the defendant and in trust for it.

12. The defendant admits the allegation set forth in paragraph 9 of
the Amended Statement of Claim, that the said Ewart C. Atkinson cut
and delivered to the defendant under the said Agreements hercinbefore
referred to the sum of 6005.43 cords of pulpwood. The defendant denies
the allegations of the plaintiff that the said pulpwood was the property
of the plamhﬂ under the provisions of Section 88 of The Bank Act and
repeats paragraph 11 of the Statement of Defence, and sub-paragraphs
thereof numbered (a) to (f). The defendant says that of the said quantity
of 6005.43 cords of pulpwood delivered to it by the said Atkinson, the
amount of 707.17 cords was wood cut and delivered under the Contract
dated the 31st day of October 1933, and the balance amounting to 5297.26*
cords so cut and delivered to the defendant under the Contract dated
the 26th day of April 1934. The defendant denies that it did not pay
the purchase price for the said wood or that there is due and owing to the
plaintiff the sum of Eight Thousand Three Hundred and Sixty-six Dollars
and Sixty-six Cents (QS 566.66) or any other amount.

13. The defendant says that from and after the 16th day of March 1934,
being the date on which the defendant first received notice that moneys
p&ydb]c to the said Ewart C. Atkinson under the Contract dated the 31st
day of October 1933 had been assigned to the plaintiff, it the defendant
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all
moneys thereafter accruing due to the said Ewart C. Atkinson under the
terms and conditions of the said Contract dated the 31st day of October
1933, and the said moneys so paid to the plaintiff and the said Ewart C.
Atkinson jointly were received by the plaintiff. The defendant says that
no further or other moneys, other than those so paid as aforesaid, are
now due and payable by the defendant to the plaintiff or to said Ewart 5
Atkinson under the said Contract dated the 31st of October 1933. The
defendant says that all moneys payable by the defendant under the said
Contract dated the thirty-first day of October 1933 as being the purchase
price of the pulpwood delivered to the defendant thereunder which were
not paid to the said Ewart C. Atkinson prior to the sixteenth day of March
1934 or paid to the said Ewart C. Atkinson and the plaintiff jointly after
that date were applied by the defendant in payment for wages, supplies,
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stumpage, freight and other like charges of completing the said operation,
as provided in the said Contract dated the thirty-first day of October
1933.

14. The defendant says that from and after the 16th day of July 1934,
being the date on which the defendant first received notice that the moneys
payable to the said Ewart C. Atkinson under the said Contract dated the
26th day of April 1934 had been assigned to the plaintiff, it the defendant
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all
moneys thereafter accruing due to the said Ewart C. Atkinson under the
terms and conditions of the said Contract dated the 26th day of April
1934, and the said moneys so paid to the plaintiff and the said Ewart C.
Atkinson jointly were received by the plaintiff. The defendant says that
no further or other moneys, other than those so paid as aforesaid, are
now due and payable by the defendant to the plaintiff or to the said Ewart C.
Atkinson under the said Contract dated the 26th day of April 1934, The
defendant says that all moneys payable by the defendant under the said
Contract dated the 26th day of April 1934 as being the purchase price
of the pulpwood delivered to the defendant thereunder, which were not paid
to the said Ewart C. Atkinson prior to the 16th day of July 1934 or paid
to the said Ewart C. Atkinson and the plaintiff jointly after that date
were applied by the defendant in payment for wages, supplies, stumpage,
freight and other like charges of completing the said operation, all as
provlded in the said Contract dated the 26th day of April 1934,

15. In the alternative to sub-paragraph (¢) of paragraph 11 of the
Statement of Defence, and in further answer to the Statement of Claim, the
defendant says that subsequent to the 17th day of July 1934 the defendant
advanced to the said Atkinson under the said Contract dated the 26th day
of April 1934 the sum of Five Thousand Nine Hundred and Fourteen
Dollars and Ten Cents (85914.10), which moneys were paid to the plaintiff
and the said Atkinson jointly pursuant to the assignment by the said
Atkinson to the plaintiff of the moneys due to him under the said Contract
as alleged in paragraph 6 of the Statement of (laim herein, and the defendant
says that all such moneys came into the possession of the plaintiff. The
defendant says that the plaintiff well knew that the said moneys were
advanced by the defendant for the express and sole purpose of financing the
operations to be carried on under the said Contract dated the 26th da,\, of
April 1934 and were to be applied for the purpose of the said operation, but
the plaintiff wrongfully and improperly applied Five Thousand Dollars
($5,000.00) of the said moneys so advanced by the defendant in reduction
of the indebtedness of the said Ewart (. Atkinson to the plaintiff for advances
made in connection with the said Contract dated the 31st day of October
1933.

16. The defendant claims that accounts should be taken and that the
plaintiff should be required to credit upon the claims of the plaintiff against
the said Ewart C. Atkinson for advances made by it, the plaintiff, to the said
Ewart C. Atkinson for which the plaintiff claims security upon pulpwood cut
or to be cut under the Contract dated the 26th day of April 1934 the said
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sum of Five Thousand Dollars ($5,000) so advanced by the defendant and  In the
wrongfully and improperly applied by the plaintift as aforesaid. SUPrEme
I7. The defendant denies the allegations set forth in paragraph 10 of the ¢ ”\{";’ 9
Amended Statement of Claim. The defendant denies that at any time it, BM‘N;‘Z;,M,
the defendant, removed the pulpwood referred to in paragraph 10 of the —(giugs
Statement of Claim to its Mill at Fairville in the Provinece of New Brunswick Bonch
or to any other place. The defendant says that between the first of November Division).
1934 and the last day of July 1935 the said Ewart C. Atkinson delivered and —
the defendant ac co})ted at its Mill at Fairville aforesaid the said quantity of D(h;)u)m
6005.43 cords of pulpwood, but the defendant denies that at any time prior Auended
to deliverythereof at its Mill it in any way took possession of or intermeddled Statement
with the said pulpwood. The defendant denies that the said pulpwood or of Claim,
any of it was the property of the plaintiff at any time. The defendant ~(1?'t.~\!?”'r
further savs thatthe plaintiff at no time was entitled to immediate possession TN

linued,
of the said pu Ipwood or any part thereof.
(Sed) Saxrorp & TEED.
Defendant’s Solicitors.
To—Messrs. Hanson, Dougherty & West
Plaintiff’s Solicitors.
Delivered the 21st day of April
A.D. 1936.
No. 7. No. 7.
- Amendment
Amendment to Defence to Amended Statement of Claim. to l];(\f:rlllce
Ix tHE SvprEmE Covurt, Kineg's BeNcH Division. to Amended

Statement

A el of Claim,
Between 24th April,

TaE Rovar Bank or Cavapa - - . - - Plaintiff 1936,
and
PorT Rovar Purep & Paper CoMPANY, LIMITED - - Defendant.

AMENDMENT TO DEFENCE TO AMENDED STATEMENT OF
CLAIM.

Amend the Defence to the Amended Statement of Claim herein by

striking out the word * defendant © where it appears as the third word in

the third line on page 11, and substituting therefor the word “ plaintiff.”
Dated this twenty-third day of Apul 1936.

(Sgd) Sanrorp & TrED,
Defendant’s Solicitors.
To Messrs. Hanson Dougherty & West
Plaintiff’s Solicitors.
Delivered the 24th day of
April 1936

z G 2603 D
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In the No. 8.
Nupreme
Court of Reply.
New
JJZXn_.w-Im/.- In THE SUPREME Court, King's BeENcH Divisiox.
llly S
fl’(}"fi/‘; Between
Division), ]
. Tue Royarn Baxk orF Caxapa - . . . - Plaintiff
No. 8. and
Reply and
25th April, PorT RovanL Purp & PapEr CompaNy, LiMITED - Defendant.
1936,
REPLY.

The Plaintiff joins issue with the Defendant on cach and every of the
allegations contained in the amended Statement of Defence, whereby the 10
said Defendant denies or does not admit the allegations contained in the
amended Statement of Claim.

Dated this twenty-fifth day of April, A.D. 1936.
(Sgd) Haxsox, Dovanerry & WrsT,
Plaintift’s Solicitor.
To : Messrs. Sanford & Teed,
Defendant’s Solicitor.

No. 9. No. 9.
Amendment
to Defence
to Amended

Amendment to Defence to Amended Statement of Claim.

Bos Conbon® Ix tar SverEME (C'ovrt, Kine's Brxca Divisiox. 20
of Claim,
19th Decem- Between
o, 1338, ree Rovan Bank or (axapa - - - - - Plaintiff
and
Porr Rovarn Purr & PareEr (CompANY, LIMITED - - Defendants.

AMENDMENT TO DEFENCE TO AMENDED STATEMENT OI
CLAIM

Amend the Defence by inserting therein after paragraph 14 on page 9
he followi " - g page 9,
the following :

14.—(a). The defendant says that the said 6005.43 cords of pulpwood
consisted of 707.17 cords of draw shaved wood, of which the purchase price 3¢
was $6.50 per cord, totalling $4596.60, cut and delivered under the contract
dated the 31st day of October 1933. The balance consisting of 5298.26 cords
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was sap peeled wood of the value of §7.25 per cord totalling $38,412.37, cut
and delivered under the contract dated the 26th day of April 1934, and
the total value of said wood, 6005.43 cords of wood, amounted to $43,008.97,

The defendant says that the price of the said wood was paid as follows :

(1) Debit balance of New Lepreau Limited to the defendant
on 1933 sap peeled contract carried forward and
charged against the purchase price of the said wood
cut under the contracts dated October 31st 1933 and
April 26th, 1934

10 (2) Moneys paid to New Lepreau Limited and/or E. C.
Atkinson under contract dated October 3lst, 1933,
prior to receipt by defendant of notice of assign-
ment to the plaintiff of moneys payable under con-
tract, and moneys subsequently paid to E. C.
Atkinson and/or The Royal Bank which were received
by the Bank

85,330.91

11,096.56

(3) Moneys paid for wages for the operation 9,631.11
(4) Moneys paid for supplies for the operation 4,482.31
(5) Moneys paid for stumpage, Crown Land Timber
20 License fees, Workmen’s Compensation Board Assess-
ment 7,376.56
(6) Moneys paid for rent, housing men for operation 26.00
(7) Moneys paid for freight on wood received 5,607.81

Total payments or damages - - - - $43,551.26

The defendant further says that after crediting against the said moneys
so expended or charged against the operation the value of the said 6005.43
cords of wood received, there was and is still owing from the said E. C,
Atkinson to the defendant the sum of $542.29,

(Sgd) Sanrorp & TEED

30 ‘ Defendant’s Solicitors.
To Messrs Hanson, Dougherty & West
Plaintiff’s Solicitors.

Delivered the 19th day of December
A.D. 1936.
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No. 10.
Opening Proceedings at Trial.

[ ToeE SuPrREME (ourt, Kixg's BeENcra Divisiox.
York (ircuit.
Before —Cuigr Justicr J. H. Barry Non-Jury.
Fredericton, N.B., Nov. 17th, 1936.

10.30 a.m.

THE RovaL BaNk or CaNapa - - - - - - Plaintiff
US.
Port Rovarn Pvre & Paper Company, LiMITED - - Defendants. 10
Appearances :
Hox. R. B. Hawxsoxn, K.C.
. L. Doveurrry, Esq. Z - - - Jor Plaintiff
W. J. Wesr, Esq.
M. G. TEep, Esq. } : .
> e N T - - - - or Defendant.
. F. Incuxs, K.C. J s

Mr. DOUGHERTY :
and move for trial.

o with Mr.

fenl

[ am appearin Hanson for the plaintift

Mr. Incues : I am appearing with Mr. Teed for the defendant,
Courr: If I remember the pleadings, the statement of claim and
defence were amended and we can throw the first ones aside, The amended
statement of claim was a restatement of the whole claim ?
Mr. DouGHERTY : Yes, and the amended defence is the same.
Lordship has had the trial record for
familiar with the nature of the case ?

20

Your
some time and I presume you are

Cotvrt: I am not overly familiar with it.

Mr. DovGHERTY : This 1s an action of the Royal Bank of (‘anada
acainst the Port Royal Pulp and Paper Company Limited. [t is a double-
barrelled action. It is an action for goods sold, certain pulp wood sold
and delivered and it is also an action for conversion of certain pulp wood 30
by the defendant company which at the time of taking was the property
of the plaintiff by reason of the assignment of certain contracts. 1t arises
out of two pulp wood contracts between one Ewart C. Atkinson of this city
and the Port Royal Pulp and Paper Company Limited,—the defendant.
The first contract that Mr. Atkinson had was dated October 1933 for a
certain quantity of pulp wood. The contract is admitted in the ploddmgs
and we have the contract here. That contract at first was in the name of
The New Lepreau Limited, a company owned and controlied by Mr.
Ewart C. Atkinson. Subsequently, around the 20th. of January 1934
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Mr. Atkinson applied to the Royal Bank of (fanada for advances to assist
m this pulp wood operation and made application for advances to the
bank and went through the procedure of securing the bank for those advances
under Section 88 of the Bank Act. Shortly after that by agreement between
Mr. Atkinson and the Royal Bank and the defendant, \Ir Atkinson was
substituted in this contract for The New Lepreau Limited because it was
Mr. Atkinson who made the application to the bank for the advances and
it was he who was receiving the advances from the bank in connection with
this contract, and to ma-l\e them all correspond it was agreed between
Mr. Atkinson and the bank and the defendant company, that Mr. Atkinson
be substituted for The New Lepreau Limited. So we are dealing with
Mr. Atkinsen's contract as far as we are concerned here. \hmtlv after
this contract was assigned by Mr. Atkinson to the bank, a notice “of this
assignment was given to the defendant company. Then about the 26th.
of April 1934 Mr. Atkinson entered into another (untru"t, which is the
second contract referred to in the pleadings, for the supply of another quantity
of pulp wood to the said defendant company. Application was made for
further assistance to the bank and the contract was assigned by Mr. Atkinson
to the bank and advances were made to him to assist him in connection
with the operation by the bank. There was some discussion during the
sumnuer between the defendant company and Atkinson and the bank which
has no particular bearing on the statement of claim, but the Port Royal
Pulp and Paper Company had we allege taken delivery of some 6005 cords
of pulp wood from Mr. Atkinson, w hich pulp wood under the contracts
had been assigned to the bank here. The quantity is in question here.
They took some 1772 cords in the months of November and December
1934 and the balance (unuuntmg to 4200 cords in the months of May, June
and July 1935. We allege in our statement of claim as to dealing with
the conversion side that the Port Royal took some 4200 cords of the spring
shipment of 1935 when they had notice of the assignment. They took the
whole thing after they had notice of the (1s<1(rmnont Under section 88
of the Bank Act they had notice of all that. But in addition to the con-
structive notice they had actual notice in May 1935 not to take any of that
wood at all until the bank’s claims for the advances under Section 88 of
the Bank Act were settled. They took all the wood in the months of May,
June and July and we have based our claim for conversion on that angle
of it. What we are asking is the principal of the notes made by the bank
as advances with interest. There is a great deal in the plm(hnus that is
admitted. Our elaim in this action is based on our sec urity under Section 88
of the Bank Act and under the assignment of the contracts from Mr.
Atkinson to the bank. That is one side of the case. The other side is the
conversion under Section 88 and the assignment of the contract and the
taking of the pulp wood by the defendant company supports our conversion
claim.
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No. 11.
Hedley S. Murray, Examination.

HEDLEY S, MURRAY, called as a witness on behalf of the Plaintiff,
being duly sworn, testified as follows :

Direct Examination by Mr. DoveHERTY.

Mr. DovGHERTY : There is one amendment 1 wish to make in the
statement of claim—paragraph 8 of the amended statement of claim,
second line, ** 11th day of January  should read * 29th day of January.’
There is another amendment, in the particulars on page 7 of the amended
statement of claim, * eredits ™ starting ** December 7th. by note—8200.00.”
All of those ({0\\ n to January 29th six of them, that should be instead of
* by note "—"* by cash.”

Q. ‘Ymn' name is Hedley S, Murray ?—A4. Yes.

@. And you are the manager of the Royal Bank of Canada, I'redericton
Branch ¥—4. Yes.

¢). And have been manager of the Fredericton Branch since when ?—
A. September 25th, 1925.

. And have been engaged in the banking business for how long ?—
A. Since April 18th. 1898.

). Are you acquainted with Mr. Ewart ('. Atkinson of this city 7—
A. Yes.

(). Starting in the winter of 1934 in January, did you have some
dealings with Mr. Atkinson in connection with pulp wood operations that
he was conducting 7— 4. Yes.

Q. What was the nature of your connection with Mr. Atkinson in
these pulp wood operations ?—A4. He came to us and wanted advances for
the purpose of carrying on his operation.

®@. And in due course were advances made to him 7—A. Yes.

Mr. DovcHERTY : I wish to offer in evidence contract between New
Lepreau Limited and Port Royal Pulp and Paper Company dated
October 31st. 1933

Put in evidence as No. One.

. When did Mr. Atkinson make application for advances in con-
nection with his pulp wood operation ?—A4. In January 1934.

Q. I show you this paper writing. Is that Mr. Atkinson’s signature?
—A4. Yes.

Mr. DouvGHERTY : [ offer a notice of intention of Mr. Ewart C. Atkinson
to give security under the authority of Section 88 of the Bank Act, dated
Januarv 20th. 1934 and registered with the Assistant Receiver General at
Saint John on the 22nd. of January 1934 as No. 911.

Put in evidence as No. 2.

(). Are these notices of intention to give security under Section 88 of
the Bank Act signed in duplicate and torn apart here at the perforated
spot ?—4. Yes.
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Q. After this notice of intention was signed by Mr. Atkinson was any
application for credit under the security of section 88 made to the bank by
Mr. Atkinson 7—A. Yes.

Q. 1 show this paper writing—Form 302 ?—4. Yes.

(. What is that —A. That is an application form required by section
88 regulations.

0. And is Mr. Atkinson’s signature to it ?—4. Yes.

Mr. DovcHERTY : I offer in evidence an application for credit from
Mr. Ewart (. Atkinson to the Royal Bank of Canada under the provisions
of section 88 of the Bank Act dated January 24th. 1934, bank’s form 302.

Put in evidence as No. 3.

Mr. Dovcuerty : I offer form 301 of the bank. 1t is an agreement
as to the powers of the Royal Bank of Canada in relation to advances and
the security held therefor, signed Ewart C. Atkinson and dated 24th January
1934.

Put in evidence as No. 4.

Mr. Dovenerty : I offer letter dated March Ist. 1934 from Port Royal
Pulp and Paper Co. to E. C. Atkinson.

Put in evidence as No. 5.

Mr. Dovcurrtry : I offer assignment of contract from E. C. Atkinson
to the Royal Bank of Canada dated March 10th. 1934, Assigning to the
Royal Bank the contract dated October 3lst. 1933 made between E. C.
Atkinson and the Port Royal Pulp and Paper Company covering 1000 to
4000 cords of pulp wood. "

Put in evidence as No. 6.

Mr. Dovenerty : By consent I am offering in evidence copy of letter
from Mr. Murray, manager of the Royal Bank of Canada at Kredericton,
to the Port Royal Pulp and Paper Company dated March 12th. 1934.

Mr. Haxsox: The defendants have not produced the original letter
or the original assignment. 1 want it clear on the record that there was
a copy enclosed and they received it. It is admitted for the purpose of
this trial that this letter was written on the 12th. of March 1934 and actually
received and that it contained a duplicate of the assignment of the 10th.
of March 1934, assigning the contract number one in evidence of the 31st. of
October 1933.

Put in evidence as No. 7.

Mr. Dovcuerty : 1 offer original letter from the Port Royal Pulp
and Paper Company to the Royal Bank, Fredericton, dated March 16th.
1934.

Put in evidence as No. 8.

@. 1 show you exhibit number cight. Reference is made in that
letter to some $4000 over-advanced on the other contract. Do you know
what that contract would be, or not 7-—A. I don’t know a.nythiné ahout it,
no.
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Mr. Dovengrty : I offer original letter from H. S. Mwrray, manager
of the Roval Bank of Canada at Fredericton, to Port Roval Pulp and l’apm
Company dated March 20th. 1934.

Put 1n evidence as Nu. 0.

Mr. Dovauerty : 1 offer original contract made between Ewart (.
Atkinson and Port Royal Pulp and Paper Company dated April 16th, 1934,

Put in evidence as No. 10.

Mr. Dovanerry : That is for 10,000 cords of peeled spruce and fir
pulp wood.

Mr. Dovenerry : I offer assignment from Ewart C. Atkinson to the
Royal Bank of Canada dated May 27th. 1934 of contract dated April 26th,
1934.

Put in evidence as No. 1

Mr. DoveHERTY : By consent I offer in evidence copy of letter dated
July 17th. 1934 from H. S. Murray, manager of the Royal Bank of Canada
at Ifredericton to the Port Royal Pulp and Paper Company, St. John, N.B.

Put in evidence as No. 12

Mr. Dovauerty : [ offer original letter from Port Royal Pulp and
Paper Company Limited to E. C. Atl\mxon Fredericton, dated July 14th.
1934.

Put i evidence as No. 13.

Mr. Dovenerry : This exhibit number 13 which 18 in evidence is
(m agreement between Mr. Atkinson and the defendant company to change

the last contract so that the defendant company will take fall shipment up
to the quantity of three thousand cords instead of waiting until next spring.

Mr. Dovenerry : 1 offer application from E. (. Atkinson to the
Roval Bank of (‘anada for further credit under the provisions of section 88
of the Bank Act dated July 16th. 1934.

Put in evidence as No. 14.

Mr. Dovenerty : Exhibit No 14 is supplementary to application
and promise dated Janunary 24th. 1934 for revolving line of credit on pulp
wood to the extent of ten thousand dollars on the security of all the rough
or draw shaved or sap peeled spruce ¢ and tir pulp wood in the Lawrence
flowage on the New River stream in the county of Charlotte or elsewhere.

Mr. Dovenerry : | offer another agreement as to the powers of the
Roval Bank of (fanada under the provisions of the Bank Act dated .July 16th.
1934 signed by E. (. Atkinson.

Put in evidence as No.

Q. 1 show you exhibit number 12, which is a copy of letter from you
dated July 17th. 1934 to the Port Royal Pulp and Paper Company. (reads
lettcr)

We enclose herewith our form Le 212, being an assignment of money
“due or becoming due under your contract with Mr. Atkinson, dated
“ April 26th. 1934 for 10,000 cords of peeled spruce and fir pulp wood,
“ of which vou will take delivery of 3000 cords this summer as advised
“1in your letter of the 14th. instant to Mr. Atkinson.”
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Would that be a copy or a duplicate 7 1. [t would be a duplicate
of our form Le 212, which gave us an assignment of the moneys due under
the contract mentioned therein dated April 26th. 1934.

Mr. Dovauerry : 1 offer original letter from the Port Royal Pulp
and Paper Co. to the Royal Bank of Canada dated July 19th. 193

Put in evidence as No. 16.

Q). 1 show you that letter. Did that letter come to your attention at
all 7—4. I think Mr. Atkinson probably showed me that letter.

Mr. DovenERTY : Any objection ?

Mr. InxcuEs: No.

Mr. Doveugrry : 1 offer letter from the Port Royval Pulp and Paper
Company to E. C. Atkinson dated July 24th. 1934.

Put in evidence as No. 17.

Mr. DoveuERTY @ 1 offer original letter from H. Murray, Manager
of the Royal Bank of Canada, I*u\dcu(tnn, to the 1’011 lm\al Pulp and
Paper Company, St. John, dated December 13th. 1934.

Put in evidence as No. 18.

Mr. DoveHERTY : I offer original letter from Port Royal Pulp and
Paper C ompany to the Royal Bank “of Canada dated December 21st. 1034,

Put in evidence as No. 19.

Mr. DoveHERTY : | wish to offer in evidence a portion of the evidence
of Ewart (', Atkinson taken on discovery.

CovrT : You better read it into the record.

Mr. Ixcugs: Ewart (. Atkinson was examined by the defendant in
the suit. The plaintiff, 1 submit, canmot use any of his evidence. The
defendant examined one of their officials. That is evidence that we took
on discovery., We can use parts of that examination if we want to, but
I submit that the plaintiff cannot.

Courr; On that examination, although the order was taken out by
vour client, Mr. Inches, it will be open to you to introduce any parts of it
yvou wish to into the record here. It will also be the right of ‘the plaintiff
to introduce into the record any other part of the examination which would
modify or change or add to in any way.

Mr. Incuges : He has to wait until we introduce part of it first.

Courr : If the defendant does not put in part of that examination,
1 am not quun sure that you have any right. The evidence is sent to the
clerk of the Court and he hands 1t to me and it is evidence per se. H you
had a witness here to give viva voce evidence, it would be guite open to
Mr. Hanson to call him if he wanted to.

Mr. Haxsox: We won't press that now. We will have to call Mr.
Atkinson. Mr. Atkinson is not a party to the action within the meaning of
one of the rules under 31 and strictly bp(’dl\lllﬂ we cannot put in his examina-
tion unless the party calling him first puts in such portions of his examination.
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It they put part of his deposition in first, then we could put in the part we
want to put in.  We will call Mr. Atkinson. We will not press it at the
moment.

¢. (By Mr. Dougherty) I show vou a letter. Do you identify that
letter 7-—A. Yes.

Q. s that vonr signature ?—4. Yes.

Q That is a letter written by vou 4. Yes.

). Dated May 15th. 19357 4. Yes.

). To E. . Atkinson, Fredericton, N. B.?—4. Yes.

Mr. DoveHERTY : | ask to have this letter marked for identification.
Letter marked for identification.

Mr. DovaHERTY : It has been suggested by counsel that if we could
adjourn now we might shorten up this case materially for this afternoon by
agreement of what would be admissible in evidence by the parties.

(‘fovrr: This suit is 1 presume an honest dispute between two well
known corporations—the Roval Bank of (‘fanada and the Port Royal Pulp
and Paper Company. The pleadings are somewhat voluminous and there
has been admitted into the record here this morning quite a volume of
correspondence.  In order to make it easier for the Court to get at the
merits of the case, the circumstances of which are somewhat invol\'(wl, |
would like to have in short form a statement of the questions of fact that are
in dispute, and then I would also like to have from Mr. Inches the reasons
in law why vou think the plaintiff is not entitled to recover. 1 do not think
[ would want any pl()lonuod argument except vou have some authorities.

Mr. Haxsos : [ had it in mind to suggest at the end of the evidence
that we might submit briets.

Recess.

Court resumes at 2.30 p.m. November 17th. 1936.

H. 5. Murray, takes stand. direct examination continued by Mr.
Dougherty.

(. Mr. Murray, did vou make advances to Mr. Atkinson on his pulp
wood operations, and take notes and security therefor under the procedure
under section 83 of the Bank Act 7—A4. Yes.

(). Just what was vour procedure and when did it start with reference
to these two contracts that we are concerned with ¥—4. In January 1934
he applied to us for advances to carry on the pulp wood operations for
wages mosily, and in accordance with the requirements of section 88 ot the
Bank Act we took form 399, which is a promise to give security. This
was forwarded to the Receiver General, Saint John, registered,

(). Is that not really a notice 7-—24. Yes, notice of intention to give
security—form 399.  This was registered by the Receiver General and one
of the duplicate forms returned to us with the date of registration on the
back. Upon rece 1pt we obtained the usual application forms.

Q. Application forms—1I show you exhibit number thres. s that the
first application form ?—4. Yes,
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. Of January 24th. 1934 ?—4. Yes.

. All riecht 7—4. And also that next form 301.

Q. \ on took that at the same time ?—4. Yes.

Q. * Agreement as_to the powers of the Royal Bank of Canada in
relation to all advances and securities held therefor *7—4. Yes.

@. Exhibit number four 7—4. Yes, we made that out for one thousand
dollars and in that connection took form 303

¢. And is that the form that you refer to ?—4. Yes.

(. That is the actual one you took dated January 24th. 1934 7—4. Yes.

Couvrr: What quantity of pulp wood does the bank claim that the
defendant pulp people got of theirs 7

Mr. Haxsox : 6005 cords.

Courr: Is it in the particulars?

Mr. Hansoxn: Yes.

Court: What value are you putting on it?

Mr. Hansox: The value is stated in the contract itself. One contract
at so much and the other contract at so much. The bank is claiming only
the amount of its advances, to the extent of its title in the wood. All
we are asking 1s for our advances and interest.

Court : (fan you differentiate between the two contracts ?

Mr. Haxsox: Yes., It is worth much more than the claim.

Courr: The pulp people have gotten enough of the plaintiff’s pulp
to more than liquidate the claim ?

Mr. Hawsox : Yes.

. 1 show you a number of forms 303, security taken by the bank
from Mr. Atkinson under section 88—from one to 41 inclusive—A. These
forms were taken separately with each note—each advance.

Q. The first one is dated January 24th. 1934 7—4. That advance was
the start—=s1000.

Q. And the last one 1s dated January 29th. 1935, for how much ?—
4. The advance on that date was 8170, being a renewal, but the form
covers the whole indebtedness of eight thousand dollars, which is in
accordance with the requirements of the act.

Courr: L suppose you don’t deny that—that proposition is not
deuied that assuming for the moment that the pulp wood that the defendant
company got and Atkinson cut, its value would be far more now than the

value of the advances by the bank that they are now claiming for? You
.ulmlt that 7

Mr. IxcHESs : Yes.

(Court : The whole question turns on the ownership of the pulp.

Q. You take these forms 303 that we are referring to from one to forty
one for a moment—will you just tell us with reference to which one o.
them—what was done by you in connection with the advances to
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Mr. Atkinson? Take number one first and so on? Do you understand
what T mean?—:. Yes. It is a long proposition. T can stand here
and do it.

(). Start with number one dated January 24th. 1934. We want to
get on the record just what these are 7—4. That form was taken when the
first advance of one thousand dollars was given on January 24th. 1934.

That form was taken from whom ?—4. Mr. Atkinson.

What became of that note 7—A4. 1T have not got that note.
(L) Was there a note given with that form ?—.4. Yes.

. For how long *—A4. Demand note.

Q What became of that note ?—4. That note of April 24th. 1934 for
three hundred dollars was paid on account by a cheque deposited to the
Sales Account.

. What is the Sales Account 7—4. I might explain that in accordance
with the requirements of Section 88 security, the act or the practice is to
conduct two current accounts, one is a Sales Account in which are deposited
all receipts and debits against this account, which are applied on the first
note current or the oldest note current. If new advances are required
it is necessary to take a note for the amount which is placed to the credit
of a Disbursements Account against which cheques are paid. And 1 might
mention before that this one thousand dollars first note was credited to the
Disbursements Account against which cheques issued were paid. That is
the general set up of opcratmu under Section 88.

¢. And you say in April three hundred dollars was paid on that first
one thousand dollars note ?—A4. Y es, on April 24th. there was three hundred
dollars applied on account of that one thousand dollars note.

. Then was it renewed ?—4. No. Then on May first two hundred
dollars was applied on 1t, and again on May nineteenth, a further two
hundred dollars. The balance was liquidated on June 5th.

Q. And it was all paid on June 5th. 7-—4. Yes, but in the meantime
new advances had been given.

. And what happened to the first note after it was fully liquidated ?

-A. The first note was delivered to Mr. Atkinson.

). While that note was current were further advances given to
Mr. Atkinson?—4. Yes.

(). Give me them in their order ?—4. February 15th. 1934 was the
second advance-—five hundred dollars.

. And was a demand note taken?—A4. Yes, they are all demand
notes.

). And with every one of these securities taken was there a corresponding
note taken from Mr. Atkinson by the bank at the same time 7—4. Yes.

(. What happened then ?—4. This note of June 5th. 1934 was reduced
four hundred and fifty dollars by payment and the balance of Fifty Dollars
was paid on June 23rd.

(). And that also went in Mr. Atkinson’s vouchers at the bank 7 4. Yes.

(). When was the next advance and the amount of it—number ﬂl]L‘(‘ ?
A. February 24th.—five hundred dollars, demand note.
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(). And is this number three security taken at that time ?—4. Yes. In the
(). And a corresponding note ?—4. Yes. Suprene
@. And that note has been paid and is not now current ?— : ”\'fl'“'i"'f
Mr. Incues: I think we can shorten it up by getting down to current Brunswick
notes ?—A. There is a complete record of them here. (King's
Q. Then the next advance was number four ¥ 4. March 14th. 1934—  Bench
$500. R
(). And has that one been liquidated ?—A4. Liquidated in a similar ppi s
manner. [vidence.
). And the corresponding note would be with Mr. Atkinson’s vouchers ? i
—A. Yes. 2105 ki

(). And number five was when ? 4. March 19th. 1934—S8500. {'l‘u'llll‘li\

). And the corresponding note was taken from Mr. Atkinson ?—4. Yes. yoimina.

(). What became of that note ?—4. That note was eventually paid tion—con-
and is in his vouchers. tinued.

¢). Number six-——when was that made ? —4. April 24th. 1934—5300.00.
. And a note taken from Mr. Atkinson at the time 7—A4. Yes.
. And what happened ?—A. Eventually paid and in his vouchers.
(). Number seven *—4. May first 1934--5200.00.
(). Advanced to Mr. Atkinson ?—4. Yes.
¢. And security taken ?-—4. Yes, and note paid and in his vouchers.
(. Number eight 7——A4. May 19th. 1934 —8200.

(). And a _corresponding note taken ?—A4. Yes.

). And has since been liquidated to the bank ?—4. Yes.

(). Number nine ?—4. May 28th. 1934 —S1000.

(). And a corresponding note taken from Mr. Atkinson at the time ?—
A. Yes.

¢/. Which note has been paid ¥—4. Yes, and in his vouchers.

). Number ten 7—A4. June 2nd. 1934—5200.00.

(). And was a note taken with that? —4. Yes.

Q. What became of that note ? —4. Kventually paid and delivered to
Mr. Atkinson.

(). Did you do all this yourself? —4. Yes.

(). Number eleven 7 —4. June 5th.—=750.00.

(). And a corresponding note taken from Mr. Atkinson payable on
demand ?--4. Yes.

). And that note 1 understand has been paid and liquidated to the
bank and the voucher turned over to Mr. Atkinson?—A4. Yes.

). And the twelfth advance 7—A4. June Sth. 1934-5200.00.

(). Was a note taken from Mr. Atkinson for that amount ?—4. Yes.

(). A demand note 7—A4. Yes.

(). And was it subsequently paid ?— 4. Yes.

. And note itself delivered to Mr. Atkinson ?—4. Yes.

(). Number thirteen 7—A4. June 14th. 1934—8700.00.

¢). And a note taken from Mr. Atkinson payable on demand ?—A. Yes.

(). What became of that note 2—4. Eventually paid and delivered to
Mr. Atkinson.
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. Number fourteen —4. June 15th. 1934—S8200.00.

. And a note taken at the time ? —4. Yes.

Q. What became of that note ?—A. Eventually paid and turned over
to Mr. Atkinson.

Q. Was it paid in cash 7 —4. In cash by cheque deposited in the Sales
Account.

(. And the fifteenth advance 7—A. June 23rd. 1934 —51200.00.

(). And was a note taken for that from Mr. Atkinson ?—4. Yes.

). And was that note paid off to the bank 7 4. Yes, and note delivered
to Mr. Atkinson.

(2. And the sixteenth advance ?—4. June 30th. 1934—S200.00.

(. And a note also taken from Mr. Atkinson at the same time 7 —4. Yes.

(). And was that note paid ?—4. Yes. -

Q. And delivered to Mr. Atkinson after payment ?—4. Yes.

@). And the seventeenth advance ?—A4. July 4th. 1934-—5500.

€. And a corresponding note taken for that amount from Mr. Atkinson ?
—A. Yes.

@. And paid 7 —4. Yes, and delivered to him.

(). Eighteenth advance ? -4. July 5th. 1934—five hundred dollars.

(). And a note taken from Mr. Atkinson at that time ?—4. Yes.

¢). And was that note paid ?—4. Yes.

@. And delivered over to Mr. Atkinson after payment 7 —A4. Yes.

(). The nineteenth advance ¥—A4. July 9th. 1934 -—5300.00.

). And a corresponding note taken for that amount 7 —4. Yes.

. And was it paid? 4. Yes.

(). And delivered over in Mr. Atkinson's vouchers by the bank?—
A. Yes.

). Twentieth advance 7—A4. July 12th. 1934—two hundred dollars.

(). And a note taken from Mr. Atkinson for same amount 4. Yes.

¢). And was that note paid ¥—4. Yes.

(). And paid note delivered to Mr. Atkinson? —A4. Yes.

Q. The twenty-first advance 7—A. July 17th. 1934-—51000.

Q). [ show you this note—is that the note ¥—:. Yes.

(). And there is due on that note now how much?—A4. 585.55 and
interest.

Mr. DovenierTy : We have run through the old ones and we have
struck the first one of the current.

¢). And you have certain endorsements on the face of it there. Are
all these advances up to that date shown in the security taken ?—d. Yes.

Q. (By the Court) Is it correct that all these advances made from time
to time under the two contracts were made to Mr. Atkinson?—d. Yes.

(). You never made any direct advances to the pulp company ?—d.
No.

Q. But quite a number of the credits on the advances to Mr. Atkinson
came to your office through the pulp people 7—A. Yes.

Q. T hey from time to time paid you money on those advances?—
A. Yes.
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Q. Were those payments made on account of Atkinson?—A. Yes,
by cheques sent to the bank payable to the bank issued by the pulp
company.

Q. (By Mr. Dougherty) And at the time this security number twenty-
one was taken on the seventeenth of July 1934 what was Mr. Atkinson’s
current indebtedness then — 4. Six thousand dollars and interest.

(). Then the next advance was made when—number twenty-two ?7—

July 24th.—S1000.

Q. 1 show you a note dated July 24th. Is that the note ? —d. Yes.

¢. And is that note still current—unpaid 7 4. Yes.

Q. All unpaid 7--4. Yes, from now on.

(). The next advance twenty-three, when was that made ?—A. July
28th. 193’1 -S1000.

). 1 show vou this note of Mr. Atkinson’s dated July 28th. 1934.
Is that th( note taken for that advance 7—4. Yes.

¢. And is that note still unpaid with interest ?—4. Yes.

@. The twenty-fourth advance 7—4. August 2nd. 193451000,

). And on Auuust 2nd. there is a note of Mr. Atkinson’s for one
thousand dollars. Is that the note taken 7—d. Yes.

@. And you took number twenty-four security at that time 7-—d. Yes.

¢). And is that note still unpaid with interest 7. Yes.

). The twenty-tifth advance made to Mr. Atkinson ?—A4. Aungust 4th.
1934—s500.

. 1 show you a note of Mr. Atkinson’s dated August 4th. tive hundred
dollars payable to the bank. Is that the note you took at that time?—
A. Yes.

@. Is that note still unpaid with interest *—A4. Yes.

. And you took security number twenty-five in this list at that
time 7—4. Yes,

. The l\\f(‘nt_v—sixth advance ?—A. August 13th. 1934 —-8500.

Q. \nd lid you take a note from Mr. Atkinson ?—1. Yes.

. 1 show you this note dated August 13th. 1934 for five hundred
dollars \uxu_d by Mr. Atkinson. Is that the note 7—A. Yes.

(). And is that note unpaid with interest 7—4. Yes.

¢. And you took security number twenty-six in the list at that time
from Mr. Atkinson?—A4. Yes.

). And the twenty-seventh advance 7—d. August 24th. 1934 5500.

@. And you took a note from Mr. Atkinson ?—4. Yes.

(/. 1 show you this note dated August 24th. 1934 signed by Mr. Atkinson
for five hundred dollars. s that the note taken at that time?—d. Yes.
¢). Is that note unpaid both as to principal and intevest %—A4. Yes.

Q. And did you take number twenty-seven in the list of securities
at that time ?—A. Yes.

(). And number twenty-eight advance to My, Atkinson 7. August

29th. 1934 5500.00.

¢). Did you take note and security at that time for the note 7—A4. Yes.
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). 1 show you a note signed E. C. Atkinson dated August 29th. 1934,
Is that the note you took at that time 7 A4. Yes.

. Is that note still outstanding . Yes.

. And was there security taken at that time - 4. Yes.

. Number twenty-nine 4. August 31st. 1934—S8500.

@. And you took security at that time ?—4. Yes.

¢. And you took a note from Mr. Atkinson at the same time ?—1. Yes,

0. 1 show you note dated August 3lst. 1934 for five hundred dollars
signed by Mr. Atkinson. Is that the note 7 4. Yes.

Q And is that note unpaid both as to principal and interest *—.1. Yes.

And the next advance to Mr. Atkinson ?— 4. September 11th.

1934 —.\'49().

(). And did you take security number thirty in the list of securities from
Mr, Atkinson at that time ?—A. Yes.

(). And did you take a note from Mr. Atkinson?—.1. Yes.

¢. 1 show you note dated September 11th. 1934 for four hundred and
ninety dollars signed by Mr. Atkinson payable to the bank 7 4. Yes.

{). Is that the note you took at that time 7—4. Yes.

¢. And is that note unpaid *—4. Yes.

(). Both as to principal and interest ?—d. Yes.

. And the next advance that you made 7 4. September 14th. 1934.
3535.00.

(). At that time did you take this security number thirty-one in the
list of securities 4. Yes.

¢. And did you also take a note from Mr. Atkinson for the same
amount —4A. Yes.

. 1 show you note dated September 14th. 1934 for five hundred and
thirty-five dollars signed by Mr. Atkinson? —A. Yes.

Q. Is that the note you took at that time ?—A4. Yes.

). 1s that note unpaid 7—4. Yes.

). And the next advance to Mr. Atkinson was when, on these contracts ?
—A. September 18th. 1934—5100.

. And did you take securtty number thirty-two in the list from
Mr, Atkinson at that time 7—A4. Yes.

(. And did vou take a note from Mr. Atkinson at that time 7—d. Yes.

Q. 1 show vou note dated September 18th. 1934 for one hundred
dollars signed by Mr. Atkinson. Is that the note you took from
Mr. Atkinson at the time 7-—4. Yes.

Q. And is that note unpaid as well 7—4. Yes.

(). The next advance *— 4. October 9th. 1934—5100.

©. Did you take security from Mr. Atkinson at that time 7—d. Yes.

. Number thirty -three in the list of securities, is that the one you
took on that occasion ?—A. Yes.

). Did vou take a note from Mr. Atkinson ?—4. Yes.

Q. 1 show you note dated October 9th. 1934 for one hundred dollars
signed by Mr. Atkinson. Is that the note you took on that occasion 7—

A. Yes.
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¢). Is that note paid 2—4. No. In th
(). And the next advance ?—:. October 26th. 1934—S100. Nupreme
(). T show yvou number thirty-four in the list of securities, is that the one "\'f t of
you took on that occasion from Mr. Atkinson ¥ —A. Yes, /';’ru.//;'f,a/'[r';".'
). Did vou take a note at the same time 7 4. Yes. (Ring'a
(). Note dated October 26th. 1934 one hundred dollars signed by . Beoch
Mr. Atkinson. Is that the note vou tou]\ at that time 7—4. Yes. Division).

(). Is that note still unpaid 7—4. Yes. with interest.

‘ - f ¢ Plainti
The next advance 7—A4. October 3lst. 1934 —one hundred dollars. 4

Evidence.

10 ). Number thirty-five in the list of securities, is that the security you
took at that time from Mr. Atkingson ?—A4. Yes. No. 11
¢. Did vou take a note from him too?—4. Yes. Hedley 5.
(). This note dated October 31st. 1934 for one hundred dollars signed by ‘l\4‘hl~m.:l}| .
Mr. Atkinson. Is that the note vou took then *—4. Yes. ﬁ‘j[‘:l“}‘,ﬁ:_‘;_
Q). Is that note still unpaid ?—4. Yes, with interest. snned,

@. The next advance to Mr. Atkinson ?—4. November 17th. 1934 —
$100.

Q. I show vou security form number thirty-six. Is that the form of
security you took at that time from Mr. Atkinson ?—d4. Yes.
20 Q. Did vou take a note from him then7—1. Yes.

(). Here is a note dated November 17th/1934 for one hundred dollars
signed by Mr. Atkinson. Is that the note vou refer to?—4. Yes.
Q. And is that note unpaid 7—d4. Yes.
. The next advance to Mr. Atkinson ?—4. December 7th. 1934—
$200.
@. And did vou take security at that time 7—A4. Yes.
Q. Here is number thirty-seven in the list of securities. Is that the
form vou took from Mr. Atkinson on that occasion 2—4. Yes.
@. Did vou take a note at that time? —4. Yes.
30 Q. 1 show yvou note dated December 7th. 1934 for two hundred dollars
signed by Mr. Atkinson. [s that the note vou took then ?—4. Yes.
Q. And is that note unpaid both as to principal and interest.—A. Yes
(). The next advance was made when ?—A4. December 13th. 19 H_
$250.00.
Q. And did you take security from Mr. Atkinson at that time ¥—4. Yes.
Q. Number thirty-eight is that the actual security vou took at that
time 7—4. Yes.
Q. And note?—A4. Yes.
@. 1 show yon note dated December 13th. 1934 for two hundred and
fifty dollars signed by Mr. Atkinson. Is that the note referred to 7—A4. Yes.
@. Is that note unpaid ¥ —4. Yes.
. Your next advance —4. December 27th. 1934—8200.
@. Did vou take a formal security from Mr. Atkinson for that advance ?
—A. Yes.
. Number thirty-nine is that the form you took from him on that
occasion 7—A. Yes.
(). Was a corresponding note taken ¥—4. Yes.

G 2aos ¥
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&'1'{1 //z( ¢). 1 show you note dated December 27th. 1934 for two hundred dollars
: ‘éﬁ’;f”{ij‘ signed by Mr. Atkinson. Is that the note referred to #—A4. Yes.

St @. ls that note unpaid 7—A4. Yes, and interest.
Brunswick Q. The next advance —A4. January 11th. 1935.

(King’s ¢. What was the amount of the advance 7—4. $69.45.

Beneh ). Did yvou take form of security from Mr. Atkinson then?—.. Yes.

Division). ¢. 1 show you number forty in the list of securities we have here, is

Maintie  that the one you actually took on that occasion 7—A4. Yes.

Plaintiff’s =
Bidense. @. Did you take a conokpondlnu note from Mr. Atkinson 7—4. Yes.

Q. 1 show vou note dated January 11th. 1935 for $69.45 signed by 10
No.11.  Mr, Atkinson. Is that the note vou refer to 4. Yes.

,}\{I;‘rll‘l“\ /. Has that note been paid —4. No.

iﬂ.\"u;ﬁ‘u’a- . And it is still unpaid 7—A4. Yes, with interest.

tion—con- Q. And the last advance was made when ?—A4. January 29th. 1935—
tinued. $170.00.

. And number forty-one in the list, is that the form of sceurity you
took from him at that time ?— 4. Yes.

. And did you take a corresponding note 7—4. Yes.

@. 1 show you note dated January 29th. 1935 for one hundred and
seventy dollars signed by Ewart C. Atkinson. Isthat the note vou refer to ? 20
—A4. Yes.

¢). Is that note unpaid >-—4. Yes.

(). Both as to principal and interest 7-—4. Yes. Total $8.000.

€). With interest 2—44. Yes.

). Is eight thousand dollars the total indebtedness at the present time ?
—A. Yes.

(). Under these advances?

(). Dealing with renewals—when did the renewals in this start?—
A. I would say that the renewals started in July 1934.

Q. On July 28th. 1934 what were the advances to Mr. Atkinson at that 30
time »—A. Eight thousand dollars—that was the maximum advances.

(). After that all subsequent advances made, would they be renewals ?
—A. After July 28th. 1934 when we received a cheque from say the Port
Royal Company, for example—two hundred dollars—this amount was
credited to the sales Account, debited to that account and applied on the
oldest note. But in order that Mr. Atkinson could use the funds a new
note was made out. The maximum amount was eight thousand dollars.
This is a routine that we follow in carrying out Section 88 securities.

(). So that his advances did not go above eight thousand dollars ?—
A. No. 1t is just a routine matter. We could have handed him over the 40
cheque and he could have used that, but in order to carry out the regulations
under section 88 we took the money we received and applied it on the oldest
note and in order to give him the benefit of some new money, we put
through another note fol the same amount.
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Mr. Dovcuerty : T offer in evidence all the securities taken by the
bank from Mr. Atkinson for advances under these two contracts. They are
fastened together and numbered on the corner one to forty-one.

Put in evidence as No. 20.

Court : A group of securities taken by the bank from Mr. Atkinson and
numbered one to forty-one are put in evidence under the general mark
of exhibit number twenty.

Mr. Doveuerty : 1 offer the current notes, dated from July 17th.
1934 to January 24th. 1935, numbered in the same numbers twenty-one

10 to forty-one as the corresponding securities.

Put in evidence as No. 21.

Court : I would like to have made up—I am supposed to find the facts
and I would like to have what the interest would be.

Mr. DovanerTYy : We will have that all figured out. We have it up
to the time of issuing the writ, but not since that. In the statement of claim
we have the interest reckoned up to the 24th. of February, 1934.

Cotrt : Do those notes read from date until paid ?

Mr. DovGHERTY : Yes.
(). The amount that is due, Mr. Murray, to the Royal Bank for these
20 advances at the present time, is how much ?—A4. Eight thousand dollars
principal and interest up to the end of October last.

(). On which particular note is the interest 7-—A4. The interest in arrears
to the end of October this year was seven hundred and fifty dollars and some
cents.

(). You claim interest on each note that is still due and unpaid from the
date of that note? Is that it 7—A4. We claim interest on each note that is
unpaid—I presume it is from the date of the mnote, but I cannot say
definitely until I see our records. I know the interest in arrears to the end
of October was seven hundred and fifty dollars and some cents.

30 Q. As we were going over the various notes that were current on which
we are claiming, I think you said that each one of these notes started :

the note dated July 17th. 1934 that there was a balance on that note of
$85.55 7—A. Yes.
. @). With interest to the present time. Is that correct 2—A4. Yes.

(. And then each succeeding note, that is the current note, has any-
thing been paid on account at all on those notes 7—A. No, I don’t think so.

. Well, do you know ?—A4. T could tell definitely if I had the record
here.

@). Have you got that record ?—A. Yes, accrued interest account,

40 Q. I would like to have that. Could you get it today ?—A. I have the

record here. I think I can clear this up for you right here.

Q. (By Mr. Inches) Are these statements you are looking at in your
own writing ?—4. They are all initialled by me.

(). But not in your own writing ?—.4. These figures in here are not all
In my own writing.
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Mr. Incues : T ask that you do not look at them. We have expedited
this trial this afterncon in an amazing way to your convenience. \We met,
at lunch time to see what each one would admit. I am willine to allow in all
these documents it you will do the same with us.

Mr. Hawsox : Mr. McMackin's evidence is only hearsay. We cannot
accept that unless we have some check on it. 1 cannot take Mr. McMackin’s
statement and say it is correct.

(). Have vou any record showing the accumulated interest on these
notes that are still current and unpaid 7—A4. Yes.

@. Have you it with you *—A4. Yes.

Q). Has it been checked by you as manager of the bank 7—4d. Yes.

¢). As to correctness 1—d. Yes.

(). Then can you tell us from your bank records—

Mr. IxcHES : What records are you looking at ’—A. The records of

these demand notes.

@. Is that your writing 7—A. There are my initials verifying each
entry. i

. When you initial each entry what does that mean '—A4. That means
L verify the entry.

(. And did you reckon the interest yourself?—A. The interest is
reckoned by me personally ?

Q. Yes7—A. 1 checked the interest.

¢). Did you reckon the interest personally yourself 7—A4. On these
particular notes ?

J. Yes7—A. The interest is unpaid on the notes.

¢). Did you reckon the interest out yourself and put that entry in
there ¥—A. No, there is no entry here of the actual interest due to date.

Mv. Incaes : I object to him looking at these documents.

Mr. Dovenerry : These records that Mr. Inches was asking you
about when you told lum it was not in your own handwriting, was it all
done under your direction as manager of the bank *—d. Yes.

Q. And did yon chec k it yourself as you said you initialled all those
entries 7 (Sic?-A4. Yes

. And checked it as t() correctness 7—A. Yes.

€. And you have the custody of these notes 7—d4. Yes. The interest
on these notes is unpaid and has not been paid.

Mr. Hansox @ I submnit the witness has shown a sufficient background
on which he can refer to these for the items.

C'orrr : What is your objection ?

Mr. IncuES : My objection is that the witness has some bank records
that he did not prepare himself, and, therefore, he cannot look at them and
put them in evidence in that way.

Courr : You don’t expect the manager of the bauk to do all the work
of fourteen or fifteen clerks.
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Mr. Ixciies : I object on the ground that the records were not made  7a the

by him. Nuprene
i Court of
CourTt : Your objection is noted, but overruled. New
Q. Tell us about the interest on ﬂlt‘he notes *—A. The interest has not Brunswick
been paid on the notes now current amounting to eight thousand dollars. (King's

¢). And runs from when 7—4. From the date of the notes. J )l/fj:{fo/il)
(). Each separate note ?—d. Yes. o
Plaintiff’s
lividence.
(CRrROSS-EXAMINATION BY MR. INCHES. T
LICe WLe

(. The bank having made a loan, what account was it that Hedley S.
Mr. Atkinson would cheque against 7—4. His personal account. Murray,

). And you would honour any cheques drawn by Mr. Atkinson against f: EETIA:
B 1 = - lon—Con-

that account as long as there were funds there to meet them ?—4. Yes. L ]

). And you would have no check at all as to what moneys were used (ross-exa-
for that were drawn out by cheque ?—A4. 1 would see the cheques. mination.

(). You would see the name of the payee of the cheque *—4. Yes

¢. But you would not know who the payee was ?—A4. 1 might.

¢). Did you have any check as to whether this money went into the
pulp operations or not 7—4. Yes.

(). What check did you have on it ?*—4. I would know pretty well
by the payee of the cheque what the money was for.

¢). How would you know that 7——4. By the names.

(). There would be many cheques would there not 7—.4. Several, yes.

Q). Tell me one name that you remember that one of these cheques was
made payable to 7—4. Kitchen Brothers.

. And he was paying money to Kitchen Brothers. Do you know
what the money was for 7—4. Supplies.

Q. Supplies for what ?—4. Camp.

. How did you know it was for supplies for the camp?—-4. 1
understood that was what it was for.

. You only understood that. You did not check up to seec these
moneys were used in the pulp wood operations 7—4. Yes.

). What check did you make ?—A4. Inquiries.

@. Inquiries from whom ?—4. Mr. Atkinson.

). From anybody else?—d4. No, some of the cheques were payable
to firms like Kitchen Brothers and I had a good idea what they were for—
supplies.

Q. 1t was only supposition on your part, was it not?—4. Not
altogether.

¢. You don’t know whether any goods that he bought from Kitchen
Brothers went down there to the camp, do you?—4. 1 didn’t ship them.

(). You are not able to say whether a dollar of this eight thousand
dollars went into the pulp wood operation or not, are you 7 A. 1 know
some of the cheques were payable to men that came up and got them
cashed—laborers
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@. You had no personal knowledge that these men whom you suggest
were laborers, worked on the job down there ?—4. Most of them, we would
ask them what they were doing and they would say they were cuttmtr pulp
for Mr. Atkinson.

¢. You dont know whether a dollar of that eight thousand dollars
actually went into that pulp wood operation or not do you?—4. Yes.

Q. Will you swear to that ?—A4. Yes, these men came up and said
they were cutting pulp for Mr. Atkinson and naturally—

. You pelsonallv don’t know whether a dollar of that went into the
pulp wood operation, do you?—4. I am quite sure that it did. T am
quite sure that the money went for that purpose.

Q. Have you any proof at all that the money went for that purpose ?
—A. T was quite satisfied the money did go into that operation.

@. That answer is not responsive to my question. Have you any proof
whatever that a dollar of this money went into the pulp wood operation ?
—A4. Well, as T said before, T cashed a great many cheques payable to
laborers who said they were working on that contract down there for
Mr. Atkinson cutting pulp.

Q. Is that all you can answer to that question ?—A4. At the present
moment.

@. I am showing you exhibit number fourteen, application for credit
dated July 16th. 1934. TIn whose writing is that 7—A4. Mine.

Q. This 1s all your writing ?—A4. Yes.

(. And is this your \\ntmo at the top 7-—4. Yes.

Q. When were those words ‘ supplementary to application and promise
dated Jan. 24/34 ” written there ?—A. July 16th. 1934.

@. Were those written there before Mr. Atkinson signed the document ?
—4, Yes.

@. In Mr. Dougherty’s opening he reﬂ,rre(l to the New Lepreau Limited
as a company owned and controlled by K. C. Atkinson. Were you familiar
with the corporate structure of the New Leplcau Limited at the time that
you made the first loan in January 19347 —4. To a certain degree, yes.

¢. How many shares of the capital stock of the company had been
issued to that date ?-—4. I think 489 shares.

Q. How were those 489 shares held ?—4. All except two shares in the
name of I8. €. Atkinson. That is registration. All except two shares were
registered in the name of E. C. Atkinson.

Q. In January 1934 2—A4. To the best of my knowledge.

). And who held the other two shares 7—4. Officers of the company.

Q. Who were thev?—4. 1 don’t know just now. 1 cannot say at
present.

(). Where were the stock certificates representing these shares, do
you know ?—A. The Port Royal Pulp and Paper Company held a portion
and we held some.

Q. How many did you hold, that is The Royal Bank of Canada ?—
A. If 1 remember (ono(t]\ we had two hundred and forty-seven shares
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and the Port Royal Pulp and Paper Company had two hundred and forty-one
shares.

). And you had those shares in your custody and endorsed to you in
blank were they ?—d4. Yes.

@. That you refer to?—4. Yes.

. How lonu did the bank hold those two hundred and forty-seven
shares 7-—.. }501' some time.

. A period of years?—A4. Not a period of years. Do vou mean
previous to 19347

. Yes?—A. We held them for a few years, yes.

. And for what purpose were you holdmg them 7—A4. We were
holding them as general collateral sec untv for old advances.

). To w hom ?—4. Mr. Atkinson.

. And what sum did these advances amount to approximately m
January 1934 7—A. You are referring to Mr. Atkinson’s old personal
advances ?

@. Yes? Whatever advances you held those stock certificates as
security for *—A4. Approximately twenty-eight thousand dollars that is the
old advances, the old personal advances.

(). And is that indebtedness still outstanding ?—4. Yes.

(). And those shares are still held as security for that indebtedness ?
—A. We are holding them as general security.

. You said you were holdmu them as security for the old debt ?—
A. That is what we took them for.

(). Then they were the majority shares in the company were they not ?
—A. Yes.

. Is it not a fact that the bank had control of that company ?—
A. 1 won't say that.

Mr. Haxsox : That is a question of law and he should not be asked
that.

Courr: It is a hypothetical question of law which 1 don't think has
anything to do with this case. 1 would very much rather admit evidence
if 1 had any doubt about it, but if it is objected to, I will have to rule it out.

(). But vou had the power at any time to become registered share-
holders in this company had you not ?

Mr. Hansox : That is another question of law and 1 object to it.

Couvrr : I think that is immaterial to me sitting here as a jury. I do
not see how it affects the parties in the least and 1 wﬂl rule it out.

(). Mr. Dougherty stated in his opening that the substitution of Mur.
Atkinson’s name for New Lepreau Limited’s name in the contract of
October 1933 was made because Mr. Atkinson had made an application
for the loan in his own name. Do vou agree with that 7—4. I don't know
why it was made. It was made before | received the assignment of the
contract—the contract and the assienment,

). You had seen the contract in January when you made the first loan
had you not ?—4. I don’t remember of seeing it.
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Do vou remember what date it was that vou first saw the contract 7—
A. | cannot remember now the exact date.

. How long before vou made the loan was it ?—A4. I don’t know.

@. Did vou see it before you made the loan ?7—4. No.

. Did vou know of it before vou made the loan 7—A. T knew he was
entering into a contract with them for the cutting of pulp.

@. You knew he had made one the previous October did you not ?

A. He told me he had made a contract with the New Lepreau to cut pulp
for them.

. And just exactly what did he tell vou about this contract 7—. He
said from one to four thousand cords,

Q. Of what kind of pulp wood 7—A. 1 don’t remember if he told me
at that time what kind it would be.

¢). And did he tell you the price per cord —4. Yes, he mentioned
the price.

¢. And did he tell you the terms of payment ?—4. I don’t remember.

@. Did you tell him to bring the contract in?—4. 1 probably did, yes.

Q. For the purpose of tdkm(r an assignment of it, is that it 7-—4. Yes.

). But you don’t vemember what date it was that he did bring the
contract in pursuant to your request ?—A4. The date he brought it in was
the date of the assignment.

. When you told him to bring the contract in, did he agree to assign
it to you at that time 7—4. That is the customary proce dure in handling
transactions of that sort.

. When you told him to bring the contract in, it was for the purpose
of making a formal assignment of it to the bank, was it not 7—4. Yes.

Q. And you knew where this pulp wood was to be cut, did you not 7—
A. 1 presumed it was to be cut down on his property.

(). And your presumption that it was to be cut there was probably
drawn from something that he said to you at the time, was it not 7—A4.
Probably.

@. You were not going to loan money to get out pulp wood unless
you knew where the pulp wood was coming from ?—4. I would ask him
where he was going to cut it.

Q. And therefme you knew that he was going to get it from the New
Lepreau Limited limits did you not?-—4. 1 ¢ annot say definitely whether
he told me it was coming off the New Lepreau Limited limits or somebody
else at that time. He told me he had a contract to cut from one to four
thousand cords.

@. You knew it was coming off the New Leprean Limited limits ?—
A. No, 1 did not know before I saw the contract.

@. Will you swear you did not know that his intention was to cut it
off the New Lepreau limits when he came in and told you that he had a
contract to cut one to four thousand cords 7—A4. 1 do not know definitely
whether he told me it was coming off the New Lepreau limits.

@. But you assumed that it was v—A. 1 cannot say that at the
momnient.
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. Where did you think then it was coming from ?—4. I presumed
it was coming oft their limits, but 1 didn’t know dPIlIllt(,lV

@Q. Why did you presume it was coming off their limits 7—4. He had
a contract with the Port R oyal and he had one the year before.

2. Will you go over again and tell me what it was that Mr. Atkinson
said to you when he came in in January and told you he had this contract
of October 7—A. As far as I know he told me he had a contract with the
Port I\OV(I] Pulp and Paper Company to cut from one to four thousand
cords of pulp.

¢. From where 2—A4. 1 don’t remember exactly.

@. Butl you say you assumed it was from the New Lepreau limits 7-
A. Well, probably I assumed that because he had a contract with the
same company to cut wood the year before on those limits. [ don’t think
the place was mentioned in our conversation, where the pulp wood was
coming from.

@. But you assumed where it was coming from ?—4. It would not
make any difference where he was getting it, as long as he was getting it.

@. And at that time did you have in your possession the Crown Land
lumber licences on that property ?—4. No.

Q. When did you get them ?—4. 1t was in the past year.

(). When ?—A4. I don’t remember definitely.

). The past year—that is 1935 7—4. Some time during 1935.

(). For what reason did you take over these licenses #—A4. We did not
take them over.

¢). Have you got them in your possession?—A4. We are holding them
there.

. What for 7—4. They are just left with us.

(). With whom ?—A. Mr. Atkinson left them there.

;. Did you look at them ?—4. Yes.

(). F'or what purpose ?—4. Just to see what the mileage is—to check
up on the mileage.

. Why did you want to do that *~—4. No particular reason. 1 never
looked at them very carefully. They are not hypothecated to us they
are just left there.

. You want that answer to stand—" for no particular reason ” 7—
A. Yes.

. Then he did you say bring this contract in to you eventually ?
That is the contract of October 1933. 1 take it you read it through didn’t
you ?—A4. 1 read it, yes.

(2. In his presence 7—A. Yes.

). Did you discuss it with him 7—4. Not to any length.

. You saw the terms of payment set forth therun ?—A. 1 read it
through.

Q). 1 take it you saw everything in it, when you read it through. Is
that right ¥—A4. Yes.

. And at that time at any rate you knew where the lumber was
coming from, didn’t you?—A4. I don’t remember whether the contract
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read where the pulp wood was coming from or not, off what ground. T
don’t remember.

(. I am showing you exhibit number three—application for credit
dated January 24th. 1934. This is vour writing you said ?—4. Yes.

. The location of the goods is stated to be *the Lawrence flowage
on New River stream in the county of Charlotte " ?—4. Yes.

€. That would be an indication to you that it would } )e the New Lepreau
Limited limits they were cutting off of, would 1t not 7—A4. (Not answered).

@. Where would you get that ]anouaff(‘ ~" Lawrence flowage on New
River stream in the county “of Charlotte ” 4. Mr. Atkinson would give it
to me.

¢). You would identify that di%hi(-t —** Lawrence flowage on New
River stream in the county of Charlotte ™ as part of the New Lepreau Limited
limits ?  Would you not ?—a4. T would be satisfied that it would be in the
New Lepreau district.

Q. 1Isuppose you would know that the title to this property would be in
New Lepreau Limited 7—A4. Yes, at least I knew the New Lepreau Limited
had limits down in Charlotte County.

. Did you see any agreement that Mr. Atkinson had with New Lepreau
Limited giving him the right to cut timber from their limits 7—4. No

@. Did you ask him if he had an agreement with them ?—4. I don’t
remember of asking him.

. I am showmg you this letter exhibit number five— [’011: Royal
Pulp and Paper Co. Limited to E. C. Atkinson dated March 1st. 19 How
did that letter come in your possession —A4. It is addressed to Mr. :.\tkinson ?

. Yes?—A. I don’t know unless he handed it to us. If it ever was
in our possession. [ cannot say definitely that we ever had it. 1 cannot
say we ever had that letter in our possession.

). At any rate the Port Royal Pulp and Paper Company on March 1st.
1934 advised Mr. Atkinson that they will agree to the change of name in
the (font ract ?—4. ;\Ccording to that.

And they stated “ We ave charging dU(llI)\t that contract the
advances already made on this pmtiullar contract.” Did Mr. Atkinson
come in and tell you about receiving this letter -—A4. 1 don't remember.

@). The letter was put in evidence throngh you, while you were on the
stand ?—4. Through me ?

Mr. Hanson : It was put in by consent.

(/. You cannot remember whether Mr. Atkinson discussed the contents
of this letter with you or not 7—4. 1 cannot remember definitely, no.

(). On March twelfth according to exhibit number seven, you sent
copy of the assignment of the contr ract of October 31st. 1933 to the Port
Royal Pulp and Paper Company, and asked them in future to send all
cheques direct to the bank. And vou asked them to kindly advise you
what payments they have made to date on the contract. Why did you

want that information 7—A4. What payments or advances.
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@. © Kindly advise us what payments you have made to date on this
contract” ?—A4. 1 would want to know what their advances were under the
contract up to that time.

Q. For what purpose ?-—4. Just as a matter of record.

Q. Why would you want that as a record, if you say it is immaterial in
this case whether they had made advances or not ?—A. Things of that—

). What had you in mind in having that information as a matter of
record in your bank 7 —A4. I wanted to know if they had made any advances
under the contract or not.

¢). You wanted to find out how much would be coming to you under the
contract in the way of future payments, did you not?—A4. Future
payments ?

Q. Yes? —A4. Well, we wanted to know what they had advanced—if
they advanced anything under it.

. You asked them to send cheques in future direct to your bank.
Was not your reason for writing that to find out how much you could expect
to get from the Port Royal in the future ?—4. We wanted to know if they
had made any advances on the contract up to that time.

. Why did you want to know that, and you said *° just as a matter of
record.” I ask you now why you wanted it as a matter of record and 1
suggest to you it was because you wanted to know how much money would
be coming m you in the future from the Port Royal. 1 ask you again-—is
that not so ?-—A4. Not altogether no.

@. Not altogether %—A4. No.

. What do you mean by ** not altogether ” ?—4. If we made advances
before—not altogether—because—well, we wanted the information as a
matter of record.

. And why as a matter of record ¥—A4. I cannot give you any definite
reason Nnow.

. But you did have some reason in your mind at that time ?—4. Not
any definite reason, no.

@). Do you mean to tell me you don’t have definite reasons for writing
letters 7—A. 1 would not say that. We have reasons for writing letters, yes.

(). But you cannot remember what your definite reason for writing
that letter was, then ?-—4. Any more than I wanted to have the information
how much they had advanced, if any.

Q. Why did you want to know that *—A. To sce if they were interested
in the contract by making advances on it.

@. Do you mean adv: ances in the future ?—4. No, in the past. Up to
that time.

Q. Do I understand that you are suggesting that your reason was to
find out whether the Port Royal Pulp and l’dpel Conlpam‘ really consldewd
there was a contract in existence ?—4. No.

Q. Then what was the reason 4. Whether the Port Royal Pulp and
Paper Company had given Mr. Atkinson any advances.

¢. And again, why did you want to know that ?—4. I cannot explain

?
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(). There must have been some matter of real import to the bank in
finding out or you would not have asked the question would you?—4. To
find out if they had made any advances to Mr. Atkinson.

@. Why did you want to know that?—4. I cannot say at present.

Q. You are on your oath now and you cannot say why you wanted
that information, is that right ?-—4. I cannot explain it. As I said before—
T wanted to know if they had made any advances to Mr. Atkinson.

Q). 1 suggest to you that your reason was to find out what prior claim
they had to this wood. Was that not the reason —A. No

Q. You saw the contract in which they agreed to sell the wood ?—
A. Yes.

). To the Port Royal Pulp and Paper Company ?—4. Yes.

€. And you wanted to find out how much they had paid on account ?—
A. Yes, if they had paid anything on account.

Q. And why would it interest you to find out what they had paid on
account '—A4. I wanted to find out if they had made any advances or not.

Q. Why 7—A4. T wanted to find out if they had made any advances.

©. 1 ask you why did you want to find out if they had made any
advances ?—4. We made advances in January and I w anted to find out if
they had made any advances and see where the total advances stood.

2. Why didn’t vou find out in January before you made any advances
wh(,t}u, they had anv advances or not? 4. I didn't know anything
about the particulars of the contract then.

). You knew the quantities. Did Mr. Atkinson tell you at that time
how much wood they had cut under that contract? —A4. I don’t remember
deﬁnitelv

In his evidence on discovery Mr. Atkinson stated they
ﬂ(*tohm November and December and had done all their (Uttlntf
teli you that ¥—A4. All the cutting of the four thousand cords ?

@. Al the cutting under that contract ?7—4. T don’t remember,

¢). But vou do remember that he told you he had done some cutting ?—
A. They did some cutting, yes.

(. And what did he say to vou which gave you the knowledge that
they had done some cutting 7—4. There was wages to be paid.

(). He told you that there were some wa ges “to be paid on this cutting ?
—A. Yes.

. Where did he tell you that he had been doing the cutting?—A4. 1
don’t remember whether we mentioned that pmtunlm point at the time.

(). But yvou knew it was done on the New Lepreau limits, did you not ?

4. T assumed it was down there.

Q. Then on March 16th. 1934 (exhibit number eight) the Port Roval
Pulp and Paper Company replied to you and told you that they * advanced
during the winter $484.90 plus an amount of about four thousand dollars
over-advanced on the other contract, which we have with him, and which
he has asked us to charge against this new contract.” Having received
that letter did you discuss the situation with Mr. Atkinson 2—4. I probably
did.
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Q. What discussion did you have with him ?—4. I cannot remember.
Q). But with the knowledge of those two charges against that contract,
you kept on loaning Mr. Atkinson—

Mr. DoveaerTy : 1 object to the question.

Q. With the knowledge that you received in exhibit number eight—I
show you exhibit number eight. (witness looks at exhibit) Having that
letter with you and having had a discussion with Mr. Atkinson, the details
of which you say you cannot remember, you kept on loaning Mr. Atkinson
money z,_'unwt this contract, did you not 7—A4. Yes.

@. And took an assignment of these two contracts, did you not?

Mr. Hawsox: I say they are not assignments of the contract, they
are assignments of the moneys coming under the contracts, and T obJe(,t
to the question. There is a difference botween assignment of the contract
and assignment of the moneys coming under the contract.

Courr : The assignment is there to speak for itself.

Mr. Incraes: T am going to read part of it—exhibit number eleven—
(1) I'or VALUABLE CONSIDERATION, receipt whereof is hereby
“ acknowledged, the undersigned hereby assigns, transfers and sets
over unto THE ROVAL BANK OF CANADA (hmeumftm called the
“Bank”) all moneys, claims, rights and demands, whatsoever
which the undersigned may now, or at any time hueaftcr have
or be entitled to under or by virtue of or in respect of or incidental
to a certain (a) contract (hereinafter called the * instrument )
dated the 26th. day of April 1934, made between the undersigned
and Port Royal Pulp and Paper Co., Ltd. (hereinafter called the
“ ** Debter ) securing and/m covering (b) 10,000 cords of peeled
spruce and fir pulp wood ’

My submission is that having assigned all moneys, claims, rights and
demands under the contract, you (ould not—

Court: You say it is an assignment of the contract and Mr. Hanson
says it is the moneys under the contract. We have the document and you
can call it anything you like, as long as the witness knows what you are
talking about.

Q Having taken an assignment of all moneys, claims, rights and
demands whatsoever under th]‘-‘ contract, you say that you ddvanced moneys
against this contract. Am I right?

CourT: You cannot ask the witness to interpret the instrument—that
is for the Court. [ am not bound by any construction he puts upon it.
You should not ask him—that is a question of law.

. What is your answer? You said that you loaned money against
this contract. Is that correct ?

Mr. DouGHERTY : That question was struck out by His Lordship.
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Courr: I think there is no doubt that the bank wanted to get
everything that was coming to Mr. Atkinson under the contract. That
1s what it was for.

Q. You would not have loaned the moneys at all unless you got an
assignment of the rights under this contract ?—A4. We loaned the money
under Section 88 of the Bank Act and took an assignment of the moneys
due and coming due under the contract.

¢. You loaned the money on security under rights you obtained under
this contract 7—d4. No.

. Under Clause 2 of your assignment I note it states—° (2) The
undersigned agrees that the debt shall be held by the Bank as general
and contlnumu collateral security for the tulhhnent of all obh"&tlons
present or future, of the under signed to the Bank.”

134
(49

(23

Having heard that again, I ask you, if you had not obtained an
aSblgnment “of this contract or the rights thereunder, would you have loaned
the money ?

Mr. DoveneERrTY : Your Lordship has already ruled on the same
question and it has been stricken out.

Court : That is none of our business.
Mr. IxcuEes : Do you rule that question out ?

Courtr: I don’t think it is admissible. I think it is an improper

question and I will rule it out.

COURT ADJOURNED.

Court resumed at 10.30 a.m. November 18th. 1936

H. S. Murray, takes stand, CROSS-EXAMINATION continued by
Mr. INCHES.

Mr. DovgHERTY : MAY 1T PLEASE YoUurR LorpsHir—Mr. West is
appearing with me this morning in the absence of Mr. Hanson.

(). Mr. Murray, would it be difficult for you to just run off in detail the
moneys that you received on account of these loans on these two contracts ?
—A. Moneys we received from the Port Royal ?

Q. Yes, and Atkinson ?—A4. No sir, I can give you those.

). Will you just start. What is the date of the first receipt ?—
A. April 24th. 1934-—8300.00.
(). Does your ledger sheet there indicate from whom that came-—

whether it came from Atkinson or from the Port Royal ?—A. No sir, 1 am
quite sure all these came from the Port Royal.
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. The next one? In the
A. May lst. 1934 $200 Nupreme
May 19th. 1934 200 oo iy
June 5th. 1934 750 Fdthetsan
June 14th. 1934 500 (King's
June 23rd. 1934 1200 Bench
July 4th. 1934 1000 Division).
July 6th. 1934 500 Plaintiff’s
Alli_". 2nd. 1934 IQ”Q Fvidence.
Aug. 13th. 1934 500 ,
Aug. 24th. 1934 500 No. 11.
Aug. 29th. 1934 500 Hedley S.
Aug. 29th. 1934 500 Morray;
Aug. 31st. 1934 500 T
Sept. 11th. 1934 500 oA,
Sept. 14th. 1934 530
Sept. 18th. 1934 100
Oct. 9th. 1934 100
Oct. 26th. 1934 100
Oct. 31st. 1934 100.02
Nov. 17th. 1934 100
Dec., 7th. 1934 200
Dec. 14th. 1934 250
Dec. 27th. 1934 201.70
Jan. 11th. 1935 69.45
Jan. 29th. 1935 170.00

Did wvou receive that letter (shows letter to witness)?—4. Yes,
1 hoh(\( I received that.

Mr. Incurs: I would like to put that letter in evidence as part of my
case, 1 offer letter dated March 26th. 1934 from Port Royal to the Royal

Bank, produced from the custody of the plaintiff.

Put in evidence as A 7.

(. This letter from H. S. Murray, Manager, The Royal Bank of Canada
to the Port Royal Pulp and Paper Co., Ltd. dated December 27th. 1934,
did you write that letter —4. Yes.

Mr. IncuEs : 1 offer letter dated December 27th.
Bank to Port ]\‘oyal.

Put in evidence as ** B ™’

. I am ~|nmm r vou a letter from The Port Royal Pulp and Paper Co.
Limited to Royal Bank of Canada, Fredericton, N .B. dated December 28th.
1934 produced from your uhtudv Do you remember receiving that
letter ¥—A. | probably received it.

Mr. Ixcnus: 1 offer letter from Port Royal Pulp and Paper Co.
Limited to Royal Bank of (‘fanada dated December 28th. 1934.
Put in evidence as “ (' 7

1934 from Royal
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(). Have you attempted to collect this sum from Mr. Atkinson ?—A4. We
demanded payment of the debt, yes.

Q. Is he able to pay it 2—A4. I cannot say.

(). Had you any particular reason for waiting from 1 think it was
January 24th., 1934 when you arranged this loan, until March, 10th. before
taking an assignment of the contract 7—4. We did not have the contract,

if I remember correctly. We may have had it a day or so.

Q. 1 think you said yesterday that at the meeting in January with
Mr. Atkinson when these bank papers were signed, it was the understanding
he was to bring the contract in to you for assignment, all the rights unthi
it to the bank »—4. The matter was probably discussed.

(). Was there any reason for waiting until Mareh 10th. before it was
actually brought in?—4. We could not take the assignment until we
received the document.

). Did you ask him from time to time to bring it in ?—4. Probably did.

¢). Around July 28th. 1934 we have a record I think from your books
of five hundred dollars recetved from the Port Royal which we nt into the
Pulp wood account. It is an amount which you did not read out?—
A. July 6th. 1934—S8500.

Is there one around July 28th. 1934 7 This is a document your bank
furnished to the Port Royal and there is a deposit on July 30th?
A. 1 don't know, that is not in our records. This was not that account,
it is in the Disbursements Account, July 30th. 1934—8500.

. And you just overlooked reading it 7—4. 1 read you the Sales
Acconnt and this is in the Disbursements Account.

Is this Iive hundred dollars something more, an additional amount ?
——A lhat is an amount deposited. It looks to me as if it was made by
Mr. Atkinson himself in this account. 1 don’t think it came from the Port
Royal people.

(). There is a cheque dated July 28th. 1934 payable to Mr. Atkinson
and yourself 7—4. That would be the deposit.

@. That is additional to the amounts you called off a few minutes
ago ?—A. Yes, it is an additional payment from the Port Royal Pulp and
Paper Co. Ltd.

Q. You got no written progress reports from Mr. Atkinson from time
to time as to the progress of the work ?—4. No written reports —verbal
reports.

@. You sent no one down at any time from the bank to see what wood
was there ?—4. No.

Q. As a matter of fact the only knowledge you had as to whether
there was any pulp wood there or not, is what Mr. Atkinson would report
to you vez‘bdlly. Is that correct 7—A. Yes.

(. Mr. Murray, I am instructed by Mr. Atkinson that during 1933,
1934 and running on to 1935, the Port Royal and the bank contributed
jointly for the payment of the actual Government charges against these
New Lepreau lands. Is that so7—A4. The Port Royal and the Bank ?

10

20

40




10

20

30

40

57

Q. My instructions are that the Bank and the Port Royal each paid
halt ot the mileage.  Mr. Atkinson was asked this question on examination
for discovery

“(). During 1933 and 1934 and running on to 1935 and up to
the present time for all 1 know, the Port Royal and the Royal Bank
contributed jointly for the payment of the actual government
charges 7—A4. In 1935 the bank and the Port Royal each paid half
of the mileage, and this year (1936) the Port Royal paid four hundred
dollars and 1 paid the balance.’

Was the bank contributing to the payment of this mileage 4. Tor
the period previous to this year, the bank made Mr. Atkinson loans under
his old borrowing account for the purpose of paying the amount over and
above what the Port Royal did not pay.

. Do youn know w hether or not the pulp wood as it was prepared for
delivery was stamped with the Port Royal’s mark or not? —-4. 1 don’t
know.

). You were in close touch with Mr. Atkinson all the time over these
operations were you not ?—d. Yes.

Q. You would see him quite fr equently 7-—4. Yes.

(). The money that the bank loaned in January 1934 was to go into
the October 1933 contract was it not ?—4. To pay wages and supplies.

Q. For that October contract ?—A4. Yes.

. 1 am reading from your evidence on discovery page 16 one-third
of the way down the page

“). In your conversation with him on January 24th. of that
year, you must have discussed his indebtedness to the Port Royal
at that time ?—A4. Yes, no doubt we did—that would be the natural
thing for us to do.”

Did he tell you at that time the actual amount of his indebtedness ?—
A. 1 cannot remember. 1 presume he gave us the approximate amount.

@. On page 25 | interrogated you “on disco overy with reference to what
would happt n to the money if a profit was made on this contract and you
stated —* 1t would all go to the lessening of the old indebtedness.” That
would be the natural thmcr for you to do?—4. It would be the natural
thing we would expect.

Q. I take it you had in view in loaning him this money in January and
then again on the April contract, that if a profit was made it would be a
good fhm(r for the bank in that their old indebtedness would be reduced.
That would all run through your mind would it not?—4. He applied to
to us for the original advance stating he had to have some money to pay
for wages. We did not want to make the advance, but he was in a predica-
ment and these men had to be paid and he could not get the money else-
where so we came to his assistance.

2. That is the first time you told us that 7—A4. That was the circum-
stances. He applied to us for a loan and that is why the loan was needed.
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RE-DIRECT-ExAaMINATION BY MR. DOUGHERTY.
Mr. DoveHERrTY : 1 offer 1n evidence original letter from Port Royal

Pulp and Paper Co. Ltd. to E. (". Atkinson, dated Sept. 13th. 1934.
Put in evidence as No. _’_’..

Mr. DoucrERTY : 1 offer original letter from Port Royal Pulp and
Paper Co. Ltd. to Mr. Murray, \Ianade Royal Bank of C'anada, Fredericton,
N. B. dated Sept. 13th 1934.

Put in evidence as No. 23.

Mr. Dovcrerty : 1 offer in evidence original letter from Port Royal
Pulp and Paper Co. to H. S. Murray, Manag_e , Royal Bank of (‘anada,
Fredericton, N. B. dated September 15th. 1934.

Put in evidence as No. 24.

Mr. DoveHERTY : I offer in evidence original letter from H. S. Murray,
Manager, Royal Bank of (anada, to Port Losal Pulp and Paper Co. Ltd.
dated September 14th. 1934.

Put in evidence as No. 25.

¢). 1 show you this letter dated August 3lst 1934. Is that a letter
written by you to Mr. Atkinson ?—d. Yes.

Mr. DoverERrTY : 1 wish to have letter from Royal Bank to Mr.
Atkinson dated August 31st. 1934 marked for identification.

Letter marked for identification.

. Mr. Murray, yesterday in your direet examination in connection
with the interest payments on these notes that are now due and which we
are suing, 1 think you told the Court it was interest from July Ist. 1934.
Did you check that 2—A. Yes, last night.

@. And would you give the Court when the interest on these notes is all
paid up to?—d4. Up to June 30th. 1935.

¢). On all the notes that are being sued on now and are past due 7 —A4.

Yes.

(). And what interest would there be on these notes now due? Have :

you figured it up to a certain date ?—4. As I told you yesterday the interest
in arrears up to the end of October this year was seven hundred and fifty
dollars and some cents. The actual amount to October 31st. 1936 is
$750.19.

(). What rate of interest ?—4. Seven per cent.

(). Then on how much principal would there be interest due from the
30th. of June 19357 —4. On eight thousand dollars.

@. Did the Royal Bank receive any of this pulp wood from Mr. Atkinson ?
—A. No.

Q. Did the Royal Bank give any instructions for the shipment of this
pulp wood ?—4. No.

Q. Did the Royal Bank give any consent to the Port Royal taking
over this operation itself 7 4. No.

Q. When did you ascertain that the pulp wood of Mr. Atkinson had
been shipped or taken delivery of by the Port Royal Pulp and Paper
Company ?—A. In the fall of 1935.
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Q. You detailed to my learned friend this morning a series of payments
that the bank received in connection with these two contracts ?—4. Yes.

(). How were those moneys applied when received ?—4. They were
applied on the notes that were current, the oldest one first.

. And all these moneys that were so received were applied on the old
notes ¥—A. The oldest note first.

(). And new notes in place of these would be taken out by Mr. Atkinson
at that time ?7—4. Yes.

(). These payments which you received, you say they were all applied
on the notes that were current ?—A4. But on the oldest note first.

@. Retiring them in the order of their date 7—A4. Yes.

By Mr. INCHES.

(. With the consent of my learned friend there is one question arising
out of some new matter. You stated that the R oyal Bank gave no (onqent
to the Port Royal taking over the operation. On the other hand you did
not make any protest 7—A, I didnt know actually they took it over.

. Do you mean to tell me that Mr. Atkinson did not tell you what
was going on down there?—4. I don't remember him telling me that he
a(tuallv took over the operation.

. What did he tell you?—A4. I don’t remember what he told me in
that connection. 1 don’t think he ever told me the circumstances.

. Did you not know that the Port Royal Pulp and Paper Company
Limited was paying the bills down there for wages and supplies ?—4. To-
wards the end he told me they were paying all bills.

@. 1 ask you if Mr. Atkinson did not tell you that the Port Royal
Pulp and Paper Company Limited would pay all outstanding accounts ?—
A. He told me at one period that they were paying the outstanding bills
for wages and so forth.

). You knew they were doing that 7-—4. Yes, towards the end.

Q. In September 19347—4. | cannot remember what date, but I
know he told me at one time that they were going to pay all bills, but the
date 1 cannot remember.

By Mr. DovGHERTY.

@. You got that information from Mr. Atkinson ?—A. Yes.

(). That would be what Mr. Atkinson told you ?—A4. Yes. Mr. Atkinson
told me.
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No. 12.
Hazen Grass.

HAZEN GRASS, called as a witness on behalf of the Plaintiff, being

duly sworn, testified as follows :

DIRECT EXAMINATION BY MR. DOUVGHERTY.

). What is your name ? —A. Hazen Grass.

@. And you reside at the city of Fredericton now 7. Yes.

Q Formerly resided at Waasis 7—A4. Yes.

And were you employed with Mr. Ewart (. Atkinson at one time?
4. Yes.

). As foreman with him ? —4. Yes.

Q. Were you employed at the pulp wood operation down at the New
Rlver dl%tnct in the years 1934 and 1935 and | presume some time in
s Xl

Q \\ e will take in the period of 1934 after the first of October or
thereabouts. Were you in charge of the operation at that time 7—4. Yes.

(). And did you ship in all the pulp wood that fall of 1934 to the Port
Royal Pulp and Paper (‘o. Limited ?—A4. Yes.

Q). Do you know the amount ?--4. No.

(). The correspondence in evidence shows there was 1772 cords shipped
in the months of November and December. That was the time it was
shipped was it ?—4. Yes.

. As to the quantity you would not say ?-4. No.

¢). And when did the operation get completed as far as the shipping
of the pulp wood was concerned 7—A. You mean when did we finish ?

Q. Yes?—A. In 1935.

(¢ What month ?—4. The latter part of June or first of July.

. And from the first of October 1934 until the operation was com-
pleted who did you take your instructions from in connection with the
shipment of the pulp wood ? —4. The Port Royal Pulp and Paper C ompany
or their scalers there.

. Who was that 4. Mr. Vanderhagan and Mr. Moran.

). Was Mr. Atkinson there 7—A4. Not after October.

). Can you tell me when the spring shipments were made, what
months 7—A4. They started some time in May and finished some time the
latter part of June or first of July.

. And those spring shipments, was Mr. Vanderhagan or Mr. Moran
there in charge ?-—4. No.

. Who was in charge then *—4. They were there a few times and
Mr. Lacroix was there a couple of times himself.

. Who did you get your shipping instructions from ?—4. From the
mill.

@). The Port Royal mill 7—A4. Yes.
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@. Did you ever receive any shipping instructions from the Royal
Bank ?—A. No sir.

(. During these shipping operations from October 1934 till the end,
who paid you 7—d| I presume the Port Royal Pulp and Paper Company.

(. Who did you get your cheque from 7—A. Mostly from the Port
Royal Pulp and Paper Company.

(). And in the spring of 1935 who paid you at that time ?—d4. The
Port Royal Pulp and Paper Company.

Q. That is for all your work in the spring and early summer of 1935
the Port Royal paid you? —4. Yes.

). Did you make up the time for the men? 4. Yes,

(). Your time bills, where did you send them ?--4. Gave them an order
on the Port Royal Pulp and Paper Company.

¢). For their wages ?—A4. Yes

. When a car of pulp wood was shipped to the Port Royal Pulp
and Paper Company did you make up the bill of lading ?—4. Yes.

). Where did you send the bills of lading 7—4. To the Port Royal
Pulp and Paper Company at Fairville.

). And that would apply to all shipments in the fall of 1934 and in
the spring and summer of 1935 7—4. Yes.

Cross-ExamMiNaTION BY MR. INCHES.

. You say vou made out the bills of lading 7—d. Yes.

¢. And you ‘have been making them out, 1 “take it, all the time you
were there in charge of that work 4. Yes.

¢. That is away back in 1933 7—4. Yes.

¢). In making out the bills of lading you were not doing anything
different after October 31st, 1934 than you had been doing before that ?—
A. No.

@. And in making out the time bills for the men you had been carrying
on just as vou had in the past? —4. Yes, in that winter the orders went
to the Port Royal Pulp and Paper Company.

. Do you mean the time bills 7-—4. Yes.

Q. And before that they went to Mr. Atkinson? -4. Yes, or they
were paid at the office—at the camp.

¢). But they came from the Port Royal—the moneys ?—A. I presume
S0.

(). Starting in 1933, what was the name of this gentleman ?—A4. Mr.
Vanderhagan.

Q. And Mr. Moran, did you say 7—4. Yes.

Q. You said they would come down there ?—A4. Yes.

Q. And scaled the wood, or saw it was scaled 7—a4. Yes.

. And they had been doing that since 1933 had they not ?—A. Yes.

@. And they were not down any more after October 1934 than they
had been before on the operations ?-—4. Perhaps so in the winter of 1934
and spring of 1935.
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@. That would be guite natural if you had all that pulp wood on hand ?
—A. Perhaps.

. They had been accustomed to going down there since the start of
the first contract in 1933, had they not 7—A4. Yes.

. And you knew them all 7—A. les

. And you would talk to them in those days about shipping the
lumber—the wood 7—A. Yes.

. And you kept on talking to them right down to 1935 when all the
wood was shipped 7—4A4. Yes.

(). There was no difference in your method of procedure in any way ?—
A. No

). Mr. Atkinson would come down from time to time, would he not ?—
A. Yes.

¢). And he employed you ?—4. Yes.

(). And you were his foreman right down to the time you were dis-
charged at the end of the work 7—4. Yes.

). And how often would he come down there?—A4. I don’t know,
perhaps once a week.

. And he would be down there to see that all the pulpwood was cleaned
up right down to the last 7—A. Yes.

¢/. And you talked to him about shipping the wood ?—.d4. Not the
fall of 1934 because that fall he was not there from October.

(. That was the time of the election, was it not ?—4A. I don’t think
there was an election that year.

¢. You say | Mr. Atkinson was not down there at all in 19357 4. Not
until the spring when we were done.

Q. in the spring—1I thought you said you finished the work the end
of June or first of July 1935 %— 4. Yes, that is when we did.

(. What was your last conversation with Mr. Atkinson about shipping
the wood >—A. 1 don't know now. That would be in the fall of 1934 1
suppose.

(. When did you have your last conversation with Mr. Atkinson about
shipping the wood?—4. 1 don’t know whether 1 talked to him about
shipping the wood.

). You were there under Mr. Atkinson from early in 1933 down to the
end of 1935 or the middle of 1935 v—A. Yes.

(). And yvou tell me you never had any talk with him about shipping
pulp wood ¥—A. I did the first year p(‘lh(lpq but the year 1934 and the
spring of 1935 Mr. Atkinson was not there. :

(. Did Mr. Atkinson tell you that any orders—

Mr. DovenerTy : I think my learned friend if he is going to ask about
a certain conversation, he should give the witness the time and place so he
would know what my learned friend is referring to.

Court : I will not exclude it.
¢. 1 am reading you a statement that Mr. Atkinson made to me and 1
want you to tell me whether or not it is correct.
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Mr. DovaueRrTY ¢ My learned friend is putting in an alleged conversa- \}"" the
tion between the witness and Mr. Atkinson. (f"){:’lj”o’j'
Courr : That is not evidence. New
Mr. Incurs: 1 am reading him a statement that Mr. Atkinson made B’(';\f‘;.';’:’;f"’/"
5 e . s . iJ &
to me and 1 want to ask him if that statement is right or wrong in any  “g.,m
particular. Division).
" TR - MY« - " - o o
Courr : lhatr \\111.1)( all nght.. ’ 1 i Plaintiff’s
Mr. Incues . Page 34 of Mr. Atkinson’s examination for discovery. Bvidinco.

Mr. Dovcuerry : That is not in evidence. If my learned friend is \(_, ]_>
going to put this in evidence, then 1 would have no objection to him inter- Hazen
100(1t1nu this witness, but if he does not propose to do so, then I think he Grass,

will have to state the time and place as to the conversation. Cross-exa-
; mination—
Court : Allowed, subject to objection. continued.

. 1 asked Mr. Atkinson this question at page 34 of his examination
for discovery—

(). On whose instructions was the delivery made in the spring
of 19357 4. Well I presume perhaps it would be on my instructions
to the foreman to carry on the operation until completed But
from January of that year until the close of the operation in 1935,
I was there very little, because everything was handled through the
office and the Port Royal and I told the foreman any orders given
by the surveyor or from the office, I wanted them carried out. The
operation was carried on by our men and Mr. Grass informed me
they carried the operation right on until it was finished.”

Having heard that statement read that Mr. Atkinson made to me, do
you say that Mr. Atkinson is not telling the truth when he said that it
was on his instructions to you to carry on the operation until completed,
that you carried on ¥

Mr. Doveunurry : This question—the way my learned friend puts it
to this witness. The instructions that Mr. Atkinson may have given ln\
foreman in 1933 to carry on and ship does not necessarily follow that it wa
in 1935 when this witness says Mr. Atkinson was not there at all.

Mr. Incugs : I asked Mr. Atkinson on whose instructions the shipments
were made in the spring of 1935, and he said * well, I presume perhaps it
would be on my instructious to the foreman to carry on the operation until
completed.”

@). Did you receive instructions from Mr. Atkinson to carry on until
completed 7. 1 could not say I did.

@. Did you have any conversation with Mr. Atkinson about it at all »—
A. Not in the winter, no sir.

(. 1 am not asking you about the winter, did you have any instructions
from Mr. Atkinson in October to carry on until completed 4. No sir,
I was there and I done the work while 1 was there.
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¢). Did you receive any instructions from anybody to carry on until the
work was completed or just carry on the way you had been doing 7—4. 1
just carried on.

(). Did or did not Mr. Atkinson tell you that any orders given by the
surveyor or from the office he wanted carried out ?

Mr. DovenerTy : That is a question that should be some specific time.
Courr : Can you fix the time?

Mr. Incuis ¢ Yes, from September first 1934 until June 30th. 19357 —
A. (Not answered).

). Did you receive any instructions from Mr. Atkinson at any time to
carry out orders given by the surveyor ?——4. In the fall of 1934.

¢). At any time during the operation of that work did you receive
instructions from Mr. Atkinson that any orders given by the surveyor were
to be carried out 7—A4. Yes, perhaps I did.

. And what language would he use when he would tell you that 7

Mr. DouGHERTY : I object—that is a hypothetical question.

¢). What language did he use when he told you that?— 1. | could
not say right now.

). And who was the surveyor 7—:. Mr. Vanderhagan mostly.

(). This wood was marked, was it not 7—.4. Yes.

(). Marked how ?— 1. I think with an X.

. And whose mark was that?—4. Port Royal Pulp and Paper
(‘fompany.

Mr. DovcaerTy : 1 don’t think that is evidence, he can tell what he
saw. There must be hundreds of people who put Xs. on wood.

Covrt : 1 don’t think it would be evidence.

(). Was this wood marked with an X 7—4. I could not say it was all
marked with an X.

. How much was not marked with an X ?—4. That is pretty hard
to say.

(). You had charge of that work 7—A1. Yes.

(). And you were the man who was \pr()h(‘(l to mark it ¥—A. Yes.

. And as far as you know it was all marked ?~—A4. All the wood?

Q. Yes 7—dA. That is a hard question to answer.

(). Your instructions were to mark it all 7—.4. I marked all mine.

. And vou were the foreman in charge 7— 4. Yes.

Are you trying to tell me that you don’t know whether that wood
was mar]\( d"with an X or not ?—4. When the Port Royal Pulp and Paper
Company’s scalers marked it, they marked it themselves with an X.

. And did vou do some scaling ¥—.4. Yes.

Q. And w hat did you mark w hat you scaled 74, With my initials.

(). But before it left for the mill it was all marked with an X 7
A. When the Port Roval Pulp and Paper Company’s scaler scaled the wood
he marked the wood.
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. And he marked it with an X ?—4. Yes.

. And would not the Port Royal Pulp and Paper Company’s scaler
scale all the wood before taking it over 7——4d. Yes.

@). You were down there on the ground in charge of all the work and
know the way they carried on ?—Yes.

. You have no doubt that the wood was marked before it left for
mill 7—.4. Yes, it was marked.

). And was it not marked before it was driven 7—4. Yes.

By Mr. Dougherty.

Q. Between the first day of October 1934 and the completion of the
work, did you receive any shipping instructions from Mr. Atkinson ?—
A. No sir.

No. 13.
Ewart C. Atkinson.

EWART (. ATKINSON, called as a witness on behalf of the Plaintiff,

being duly sworn, testified as follows :

DirEct ExamiNaTioN BY MR. DOUGHERTY.

. Your name is Ewart C. Atkinson ?—A4. Yes.

(). I show you a letter dated May 15th. 1935 that was marked for
identification \estmdav Did you receive that letter, Mr. Atkinson ?—
A. Yes, I received that letter.

@. And after you received that letter did you show that letter to any
person ?— 4. I think that afternoon or the next day I took the letter with
me down to the Port Royal and showed it to Mr. Lacroix.

@. And did he read the letter?—4. | handed it to him and we
discussed it.

. You discussed it after he looked at it ?—4. Yes.

Q. When did you take it down to the Port Royal Pulp and Paper
Company and discuss it with Mr. Lacroix 7 —4. It was either that day or
the next day, 1 don't remember which.

Mr. DoveHERTY : 1 offer that letter in evidence.

Mr. Incues : 1 object to the admission of a letter from the Bank to
Mr. Atkinson even though he says he did show the letter to the Port Royal.
He is not a party to the suit.

Mr. DoveHERTY : This is a letter marked for identification yesterday
dated May 15th. 1935 from the manager of the Royal Bank to Mr. Atkinson,
who is the party who had the advances from the bank and who was selhnu
the pulp wood to the Port Royal. Mr. Atkinson says after he received this
letter, either the same afternoon or the next morning he went to Saint John
with this letter with him and handed this letter to Mr. Lacroix who read the
letter and then they discussed this letter, and I submit it is evidence.
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(). The Mr. Lacroix yvou referred to is Mr. Antoine J. Lacroix the
manager of the Port Royal Pulp and Paper Company —d4. Yes.

(). The defendant in this suit 7—4. Yes.

). And the Mr. Lacroix who is in Clourt here ?—4. Yes.

Covrt: I think it is admissible—I will allow it subject to objection.

Letter put in evidence as No. 26.

(‘ovrtr: This is based upon a letter from the Port Royal Pulp and
Paper Company ?

Mr. DovGHERTY : Yes.

(). Mr. Atkinson, vou say that vou and Mr. Antoine J. Lacroix. who
is the manager of the Port Royal Pulp and Paper Company, had a discussion
or conversation when vou presented this letter to him ?—4. We talked it
over.

Q. Concerning this letter —4. Yes.

@. And the contents of that letter 7—4. Yes.

. Can vou tell us what that conversation was —4. The conversation
related to if the wood was seized by the bank and held there and a dispute
arose and held over till Fall and frozen in and matters in connection with
it, I don't recall it word for word, but it was a general discussion in connection
with the wood, but it related to these ’thmwsuli the wood was frozen in
and all went out in the ice and the difficulties that would ensue if action
resulted between the Port Royal and the bank in connection with it.

Q. Anvthing else that may have been said by Mr. Lacroix in connection
with it 2—4. Tt is hard for me to say all the various angles. I know we
discussed it for half an hour or may be longer, but I dont remember all the
various angles that may have come up in connection with it.

Q. Do vou recall any

Mr. Incugs : I think this is a witness that should not be led.

@. You told me that you could not recall all, and I ask you if you can
recall any of the things said by Mr. Lacroix during that conversation ?—
4. That is a hard quostlon to answer.—it is some time ago. It is pretty
difficult to remember. Conversations took place about it, but to give the
words that were spoken between Mr. Lacroix and myself, it is pretty
difficult to recall what took place then.

Q. What was the purport if you cannot give me the exact words ?—

The trouble that would arise hetween the bank and the Port Royal in
tonncctlon with this wood and the payments. 1 was trying to get the
Port Royal to pay the amount of the indebtedness to the bank to avoid
any (hspute

Q. Did vou hand the letter to Mr. Lacroix for him to read ?—4. I
think 1 \dld to him “ | have a letter here from the Royal Bank that is
not so hot " or something like that. —words to that effect.

Q. And vou gave it to him *—A4. Yes, and he read it.

. And then the discussion was after that 7—A4. Yes.

(). 1 think it is admitted in the pleadings. Mr. Atkinson, that the
quantity of pulp w ood received by the defendant company was 6005.43
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cords. Did you receive a statement from the Port Royal Pulp and Paper
Company of the pulp wood received by them ?—A. They sent in periodical
statements. 1 received statements from them.

. 1 show vou these paper writings here. Are those statements
received by vou %—4. I received that one. Yes, I received these.

Q. Could you tell me the exact amount of pulp wood that the defendant
company received in the fall of 1934 and the price and the time?—
A. In the month of November 1934 there were 63 cars shipped con-
taining 1065.73 cords at the price of seven dollars and twenty-five cents
a cord, F.O.B. mill.

€. Amounting to how much in dollars and cents ?—A4. $7726.54 less the
freight.

¢. How much was the freight?-—4. 81036.34, leaving a credit for
the shipment of 86690.20. That is the November shipment. In December
42 cars were shipped containing 707-17 cords at six dollars and fifty cents.
That made $4596.60.

Q. Less freight ?7—A. Less freight of 8672.02, leaving a credit of
$3924.58. | said the month of December, that is the month of November.
All these shi ipments were made in the month of November. 707.17 cords was
the allocation of the draw shaved wood, was the amount agreed on between
the Port Royal and myself as to the quantity. Althouuh the quantity ot
draw shaved wood exceeded this, they agreed to give the extra quantity
in on the sap-peeled price amounting to seven dollars and a quarter.

@. And how much was the total shipment for the fall of 19347
A. Total shipment in the fall of 1934 amounting to 1772.90 cords.

Q. Did vou receive a statement from the Port Royal Pulp and Paper
Company of the shipments the following spring and summer of 19357 —
4. Yes.

Q. Could you tell us what was shipped in the summer and spring
of 1935 and the quantities and the times? -4. In the month of May
1935-—2004.88 cords were shipped at the price of seven dollars and
twenty-five cents F. O. B. mill, giving gross returns of $14535.38, less
freight amounting to $1818.30, giving a net return of $12717.08. In the
month of June 1935—2217.70 cords were shipped at the price of seven
dollars and twenty-five cents, giving gross return of $16078.32, less freight

of §2066.15, ndkmd net of $14012.17. In July apparently half a cord
was shipped contammo 9.95 cords at seven dollars and twenty-five cents
making gross $72.13, less freight Fifteen dollars, leaving a net credit
of 57.13.

. Mr. Murray in his evidence testified about certain advances that
were made to you commencing on or about the twenty-fourth of January
1934, and the last one was the twenty-ninth of January 1935. Did you
receive these advances from the Royal Bank 7—A4. Yes.

Q. And what were these advances used for by you ?—4. The carrying
on of the pulp operation on New River, Charlotte County.

). The pulp wood operations that have been referred to in this suit?
—A. Yes.

I2

In the
Supreme
Court of

New

Brunswick
(King's
Bench
Dirvision .}

Pl,untlff 3
Evidence.

No. 13
Ewart (.
Atkinson,
Examina-
tion—eon-
tinued.




In the
a\_.rrpl‘é'uu
Cerurt r»f

New

Brunswick

(King's
Benck
Dirvision.)
Plaintiti’s
Kvidence.
No. 13.
Ewart (.
Atkinson,
Examina-
tion—reon-

tinued.

68

. Under the two contracts-—one dated October 3lst. 1933 and the
other dated April 26th. 1934?—4. 1 don’t remember the dates of the
contracts, but one was draw shaved wood and the other was a sap peeled
contract. I don’t remember the dates.

). 1 show you the contracts—I show you exhibits one and ten ? (shows
to witness)—A. Yes, that is the one dated 3lst. of October 1933, that
is the draw shaved contract from one to four thousand cords, and the
other contract is the one dated April 26th. 1934 for ten thousand cords, sap
peeled contract.

(. And the operation then that you referred to, refers to the pulp
wood gotten out under those two contracts, is that what you referred
tow hen you said it went into the pulp wood operation *—A. Yes, certainly,
that is the only pulp wood operation 1 was carrying on.

Q. All these advances went into your pulp wood operations under
these contracts 7—4. Yes.

©. And obtained from the bank for that purpose r——4. Yes, for the
carrying on of the operation.

(). And 1 understand that according to the books, these advances
amount to the total of eight thousand dollars principal. Is that correct ?

At the present time?—A. Eight thousand dollars is the amount of :

principal amount of the notes at the present time.

(). Of these advances 7— 4. Yes.

(). Which is still unpaid to the bank ?-—4. Yes.

(). Now the evidence here of Mr. Grass and 1 think there is some
evidence from Mr. Murray, about the defendant company somewhere
about the first of October 1934 taking over and paying the bills. Prior
to that time who paid the bills 7—4. 1 paid them by issuing cheques on
the Royal Bank.

Q. And after the first of October 1934 down to the completion of the
contract, did you pay any bills during that period ?—4. There might
have been some small dmounts*chequc for small amounts might have
been sent to me to pay some small bills, but practically all the bills were
paid by cheques direct from the Port Royal.

Did you pay any yourself outside of that—after everything was
over did you have to pay some bills 7—4. After the operation was
completed in July or August of that year I had to pay around eleven or
twelve hundred dollars, or the total amount was around thirteen hundred
dollars

¢). Yourself 7-—A. Yes.

). What year t—A4. 1935.

(). On or about the first of October 1934 to the end or completion
of the work, did you give any \hlppmu instructions to Mr. Grass at all
during that period ?—d. I told Mr. Grass to carry out whatever orders
were given from the mili office, from Mr. Lacroix or his office.

¢). Were you near the job at all from October to the end of it 4. From
October until the time that Joe Green was drowned in the month of April,
from October till April I was not on the operation at all. When Joe Green
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was drowned 1 went down on that occasion and I was not there againuntil
after the election was over that summer and then some.

(). Not until after the operation was all completed 7—-4. No.

(). Prior to October 1934 vou paid the bills you said 7-—4. Well, the
Port Royal Pulp and Paper Company would send the cheques up payable
to the Royal Bank and myseltf and they would be deposited and 1 would
issue cheques to pay the bills.

. When you went down at the time Joe Green was drowned in April
did you give any shipping instructions at that time when you were down
there at that time?—d. No, 1 was not thinking about shipping at that
time, or about any instructions to anybody.

I did not give any instructions to anybody at that time.

A. And dt any time after that did you give any instructions 7—4. No,
I didn’t see Mr. Grass until after the oper ration had been all complctetl later.

. Have you any knowledge of your own, Mr. Atkinson, as to the
shipping of the pulp wood or the taking of the pulp from October 1934
to July of the following year?—A. Well, I was aware of all the material
shipped in the Fall, I was aware of all that. In the spring I knew all about
it when it was over.

. That is, you found out that the shipment had been completed in the
Spring after it was over 7—4. Yes, Mr. Grass carried on the operation until
it was completed.

(). You assume that was done, you were not there?—4. No, 1 was
not there.

). Did you ship this pulp wood then to the Port Royal Pulp and Paper
Company 1n the fall of 1934 and 1935, you yourself 7—4. Well now, that 1s a
pretty hard question to answer. It was done through my foreman and the
operation carried on. I would not be shipping it mvwlt do vou see. If I
remember correctly on that—that wood which was .ShlpI)Cd in the Fall was
supposed to be under an arrangement, but the arrangement was not carried
out. It fell through.

Q. (By the Court) Were these pulp wood operations of yours from a
financial point of view successiul, or did you lose on them ?—4. Didn’t
make any money. That 1s, we had too }dltrc expenditures to open up the
country

. The expenses were not at all relative to the amount of lumber 7 —4.
No.

. Did all the moneys you got from the bank, advances from the Royal
Bank, go into the upemtmn —A, Lvery dollar.

(). You did not divert any of it to any other purpose 4. No.

(). 1s it not true that where advances are made to an operator, that
the man who gets the lumber is expected to recoup those advances 7—4. 1
don't think I am supposed to

(). 1 am speaking generally ¥—4. Put that question to me again ?

Court: I will withdraw it,

A. My answer to that might have a bearing, and, therefore, I think it is
a matter for you to decide
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Q. Did the pulp wood market price drop during your operation ?—
A. Yes, during this operation the price was always low.

Q. If you were able to go on there three or four more seasons at a profit,
the price of opening up the country could have been distributed, and the
operation made successful ?—4. Yes, would have been.

@. And it was the break in the market that precipitated this situation ?
—A. Yes.

Cross ExaminaTiON BY MR. INCHES.

@. Mr. Atkinson, what was the nature of the wages that the men got ?
They got paid money and got their food in addition ?—4. Yes.

Q. What is that called in the operation ?—A. So much a day and
board, or so much a day and found.

. And these bills are mostly supplies for the men ?—4. Yes, supplies
for food and clothing or tobacco,—whatever they might require for carrying
on a general operation.

@. You were not able to pay these notes yourself, were you?—4. 1
have not—I am not able to. 1If I was, they would be paid.

Recess.

Court resumes at 2.30 p.m. November 18th. 1936.

Mr. DoveuERrTY : The plaintiff's case is closed with the exception :

that my learned friend may offer in evidence some of the evidence taken on
dl@('ovelv in which event I may want to put in some of that as part of my
case.

Courtr: 1 have been thinking that over. The evidence taken on
discovery at the instance of the defendant is not available to you here.

Mr. DovGHERTY : Only so far as a portion of that can be explained.
If it is agreed that anything of an explanatory nature that I want to put in
out of the discov ery (Vld(‘llce that I can put it in, that is agreed ?

Mr. INncaes : Yes. I will dispense with an opening with Your Lord-
ship’s permission.

10
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No. 14. In the

: Supreme

Antoine J. Lacroix, Examination. Co#rt. of
Ly ew

ANTOINE J. LACROIX, called as witness on behalf of the Defendant, Brunswick
being duly sworn, testified as follows : (King's
= ‘ Bench

DIRECT EXAMINATION BY Mr. INCHES. e

@. What is your name ?—4. Antoine J. Lacroix. Defendant’s

(. Mr. Lacroix, vou live in Saint John ?—A4. Yes. Evidence.
Q. And what is your occupation there?—A. Manager of the mill of =,

the Port Royal Pulp and Paper Company. et e
10 Q. I am showing you exhibits one and ten, the contract of 31st. October Lacroix,

1933 and that of Apnl 26th. 1934 respectively and I am showing you the Examina-
signature of the Port Royal Pulp and Paper Company. Is that your tion.
signature >-—4. That is mine, sir.

(). On Exhibit number one ?—4. Yes.

. And whose signature is that on exhibit number ten?—4. My
brother, Edward Lacroix.

Q. And you are quite familiar with both these contracts, are you not —
A. 1 am, sir.

Q. Well now, you had charge of the Port Royal end of these pulp wood

20 operations did you not *—4. I dld, sir.

¢. And you have a record of payments that were made upon these two
contracts to the bank and to Mr. Atkinson and the work itself 7—4. Yes.

Q. What are these sheets I am showing vou, Mr. Lacroix ?-—4. Part
of our ledger.

¢). These are the ledger sheets of the Port Royval Pulp and Paper
Company ?—4. Yes.

(). Covering the transactions under both these contracts ?—4. Yes.

(). Under whose directions are these ledger sheets prepared 7—A4. Under
mine.

30 ¢). Under your supervision also ?—A4. Yes.
Court : How does the matter stand on those sheets ?

Mr. IncHES : There was a loss of $542.29. Before these two contracts
there was a contract early in 1933 between the New Lepreau Limited and
the Port Royal and under that contract the Port Royal suffered a loss of
$5330.91.

Court : That does not affect this transaction.

Mr. IxcHES : In these two contracts the Port Royal have charged up
against Mr. Atkinson this indebtedness on the first contract. So on the
Whole three contracts, the ledger sheets show there was a net loss of $542.29,

40 Court : But they charge in on the two subsequent contracts, the loss
they made on the first ?

Mr. IncHES : Yes.
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Court : It was really the same concern and the individual afterwards.
The stock was owned by Mr. Atkinson, in the company ?

Mr. IncHEs : Yes.

Covrr: When you say they suffered a loss of over five thousand
dollars in the earliest contract, that was all recouped to them except five
hundred dollars ?

Mr. INcuES : Yes. Of course if thev pay the bank eight thousand
dollars, there is that additional loss to suffer.

Q. With the exception of the first page of a few items here, these
sheets are apparently all in one person’s handwriting. Whose handwriting
would that be ?—A4. The bookkeeper-—Mr. Moron.

Q. Is he in Court here ?—A4. Yes.

¢). Did yvou check over yourself personally all these items referring to
the two contracts in question ?—4. I did, sir. ,

¢. Have vou vouchers in Court here for all these items ?—4. We have.

Courr : Mr. Atkinson does not question it, does he ?

Mr. IxcHES : I am not sure, yet.

Mr. IncuES : I am going to offer these in evidence, with the exception
of page thirteen and page 21 which

Court : How many pages are there ?

Mr. INcHES : About 18.

Court : I will put them all in under the alphabetical list of *“ D .

Mr. IncuES : I wish to amend my defence.

CourT: Are you claiming as a setoff this amount of $5330.91. Are
you setting up this claim in your defence to this amount in your pleadings.

Mr. Incugs: No, we don’t put it that way. We say that the bank
has not got a lien ahead of us. That is what our defence is.

Court: We have it on the record that the loss that the pulp people
incurred under the earlier contract (the first contract) was taken into

account in the second and third amounts and paid, all but five hundred :

dollars, or whatever it was.

Mr. DovGHERTY : It is not testimony from Mr, Lacroix—it was my
learned friend’s method of explanation.

Mr. INcHES : MAY 1T PLEASE YOUR LorDSHIP—if my learned friend
does not object, 1 ask for permission to amend the defence to make it clear
what we have done with the moneys—the purchase price of these two
contracts.

Court: There will be no objection to that. You can amend your
pleadings to meet the evidence.

Mr. IncaEs : The defendant’'s counsel admits that wherever in the
ledger sheets offered in evidence by the defendant the sum of $5330.91
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appears, it represents the deficit so called on the first contract in the spring
of 1933 which the defendant has charged up against the two contracts in this
suit.

Court : What is the present amount ?

Mr. INcHES : 85642.29.

@. (By the Court) Is that correct, Mr. Lacroix, having charged him
up with the loss under the first contract he owes you today $542.29 according
to your books ?—A4. Yes.

. And that is all 7—4. Yes.

Mr. IncHES : These accounts are very intricate. If we could have an
adjournment for half an hour, we could put it in very summarized form—
satisfactory to both parties.

lecess
Court resumes at 4.30 p.m. November 18th. 1936.

No. 15.
Extracts from Examination of Hedley S. Murray on Discovery.

Mr. Inches : There are a few extracts from the evidence on discovery
that I want to read into the record and I thought I might do it now.

“ Evidence of HEDLEY S, MURRAY taken on discovery.
Page 16 starting about ten lines down—

“@. In yvour conversation with him on January 24th. of that year,
you must have discussed his indebtedness to the Port l\()y al at that time ?—
4. Yes no doubt we did—that would be the natural thing for us to do.”

At the bottom of the page

“@. When you discussed with him on January 24th. that he did owe
the Port Royal something on the first contract, SUIG‘IY yvou would get an
approximate idea of the amount at that time %—** 4. No doubt 1 (113@11559(1 it
with him—that would be the ordinary course—but I think, if T remember
right, the amount would be this 54000 mentioned here.”

Page 17

“Q. At that time you had the hypothecation of the New Lepreau
Limited ?—A. No—1I must make sure before I say that.

Q. \"mn want to clear up this shares situation ?—4. Yes.

Q. Go on?—d. According to my record here the first certificate
I received was February 2lst. 1930, No. 9, for 120 shares, and again on
October 29th. 1932 Certificate No. 7 for 121 shares and Certificate No, 10
for 120 shaves.”

Yage 26

“ Q. Can you swear to that? 1 put it straight to you—wasn't your
whole object in making this loan the hope that there would be some surplus
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that would go on the old indebtedness *—d. The whole object 7 Naturally
when a man owes me a debt and then he can enter into a contract and
perhaps make a little money, and he Proposes to make that money to help
pay his other liabilities. why what would he do, that is what you expeot
him to do—wouldn’t that be the regular course. 1f I owed you some money
and I couldn’t pay you nnless 1 we nt into some contract, you will say * well,
I will help you out.” With a view to getting the old matter reduced. |
think that is what anyone would expect you to do.’

Page 48.

“Mr., Murray, recalled.

. Then on the ninth of July there was apparently a further credit
in the sales account. I see the total liability is reduced to $4900. What
happened there ¥—4. On July 6th. $500.00 was received and credited to
Sales Account and applied on the liability reducing it to $4500.00. On
July 9th. a new note was put through for 5300.00, increasing the indebted-
ness to 84800.00. On July 12th. a new note was dls( ounted, or put through,
of 8§200.00, bringing the liability up to 85000.00.

Q. Now, then, down to this date, the 12th. of July, you have been
operating under the application for credit, dated January 7—4. Yes.

(. And the security was taken on the wood he had put under the first
contract, the contract of 1933 7—4. Yes.”

Bottom of page 51.

Q. As a result of the whole transaction the loan stood at $7500 ?
A. Yes, because we paid—the cheque received went toward making pay-
ment on old notes and the new note brought the hiability back to $7500.00.

August 6th. the next one is a new loan of $500.00.

(). August 4th. isn't it 7—4. 1t may be August 4th. in this liability.
1t is a new loan anyway. The loan would be dated the same as that
application. Loan of $500.00. The difference does not signify.

). There was another transaction then 7—A4. The 4th. Yes, $500.00.

. Which took the liability back to $80007—4. Yes.

. What was the next 7—A4. On the 13th.

(. What happened then ?—A. There was a credit here of $500.00 and
$495.00 of that was applied on two notes, one amount was $400, to liquidate
a note and another $95.00 on account of another note, making $495.00.
That is where this liability increased to $8005.00.

(. Then the next transaction was? 1f I might interject here—from
this date on the bank put no fresh money of its own in this 7—4. No.

@. Then you reached $8000.00 7—4. Yes, that is where we quit.”

Page 59—middle of page.

5 Q Mr. Murray, that letter from the Port Royal of Sept. 13th. 1934,
referring to a conversation that Mr. Lacroix had with you in your office on
beptember 10th.—4. Yes.

. What was that conversation, please?—d4. Well as far as I can
remember they wanted to take some security on the pulpwood in the form of
a bill of sale or chattel mortgage, and he wanted us to come in on a pro
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rata basis. and I told him that the Bank wouldn’t consider it at all, because
we had security under Sec. 88 covering the pulpwood which gave us first
lien.”

Parre 63 bottom of page.

“@. 1 don’t quite see the reason you both came to the conclusion that
both parties should not be making advances, that it should be either one or
the other.—A4. Mr. Lacroix is the man who said that.

(). Did you agree with lnm —A. I intimated to him that we had gone
as far as we thouuht we could.’

Page 64.

“@. In the meantime, for two months you knew this, that he was,
advancing something to carry on this work ?—4. The sales account shows
that he sent up cheques. I assume they are his cheques.

Q. Were you seeing Atkinson during that time?
Atkinson during those periods.

). And would you know whether the work was going on or not?—
A. Well from the reports | would get.’
Page 65—in the middle.

*“@. On December 1934, you wrote the Port Royal (reads) According
to your agreement . . . at the rate of 82.00 per cord, and we must
now ask you to forward the amount by return mail.”” Where was that
agreement ?—4. That was a conversation.

Q. ln what conversation 7—A4. Well, it may have been the September
one, or the July one, I cannot say, but one of the conversations we had.

(). What was it then? W hat was the agreement to which you refer
how did he say it #—A4. I cannot recollect it. Where he spoke : about reducing
the bank’s advances.

). He spoke about it 7—d. In our conversation the matter of reducing
the bank's advances was discussed.

@. At that time it was S8000.00?—Ad. Yes, and my recollection is
that we suggested that when the pulpwood was delivered —if I am not
mistaken he might give us 82.00 a cord. [ am not sure that that is the
exact particulars of the conversation, but something to that effect.”

A. Probably 1 saw

Bottom of Page 66.

“ . Now as I understand it, in that discussion of September 10th.
he put up to you that he wouldn't make any more advances unless he got
a chattel mortgage ?—A4. He didn’t at that time, but he put it in his letter
a day or two after apparently.

. He draws up a chattel mortgage and sends it up to you and you
return it to him? —4. Yes, I didn’t see at the time that he could execute
a chattel mortgage.

Q. And do vou still say in the light of that that he agreed to pay
you $2.00 a cord for the pulp\wud when it was delivered —A. Well, 1
am not so sure that that $2.00 was in the discussion of September or July.”
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No. 16.
Extracts from Examination of Ewart C. Atkinson on Discovery.

Mr. Incurs: L now wish to put in evidence some extracts from the
(*\dnuna‘n()n on discovery of Ewart (. Atkinson. DPage 5.
* ). What is the difference between draw shaved wood and sap peeled ?
—A. Sap peeled, you peel that when the bark will slip during the months
of May, June, .luIV and till the full Moon of August. Draw shaved wood
is wood that the bark and bast is removed with a drawing knife.
€. And what is rossed wood ?—:1. You use a ]lld(;rhlll(‘ to take the bark
and bast off.
Q. You get the same finished result as a draw shaved operation?

A. Yes.”

Page 128 lines from bottom.

‘2. Then the change was made so that the contract would be in the same
name as the person nml\mu the application 4. I think that letter that was
written at that time must have been at the request of the bank to make it
conform with the advances. 1 think that is what it must have been, as 1
recall the situation.”

Page 16—12 lines from bottom.

"), And it was quite satistfactory to vou as a matter of fact that the
Port Royal charged up against the later contracts the discrepancies on the
first one 4. The Port Royal and 1 never had a dispute about anything.
Our relations have been very friendly.

(. And that was quite in order 7—A4. Yes. We never objected.”

[’ug(‘ l'"h«l" lines down.

Then along in September things seemed to come to a lnul pass
some Iml (hxlmto arose between the Port Royal and the bank? 1. 1
think that it was in July of that year, when the conference took plm e. It
might have been September. 1 don’t recall. 1 know there was a conference
between Mr. Murray, Mr. Lacroix and myself in the bank at Fredericton.

(). And as a result of the parties hclmr unable to get together, the
Port Royal stopped making advances to you except for a few (uumnm
and started paying the bills of the operation itself, is that correct 2— 4. From
September on. Any\\dy from after that, from that till the ond uf that
operation, the Port Royal paid the wage bill and the supplies bill and no
more money was advanced by the bank to me at all.

Q. There was some small items went through 7 —A4. Yes, they were

» pay some bills in Fredericton in connection with the operation—just
hma.ll amounts.

. You had no objection to that course of procedure at all 7-—4. No,
it was satisfactory because 1 did not have to keep the books in connection
with it.’
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Page 24 at the bottom.

“@. You say you were cutting on the second contract, that is the
October 1933 one, during November and December. You said you got
all your wood cut then? 4. 1 think we cut that fall—the fall of l(B%
we cut rough wood up to the time we had sufficient snow for hauling.
Whether that came up to Christmas [ cannot tell you.

Page 26.

- “ Q. Where did all the money come from to pay the accounts during
those three months? You only uot two very small loans from the bank
up to the first of the year under that second contract »—4. 1 don’t know
whether it was that part of the year—I don’t know whether it was that
Ifall or not——that I borrowed two thousand dollars and surrendered one
of my insurance policies for two thousand dollars in connection with that
operation. | think it was a policy 1 had with the Crown Life Insurance
Company.”

Page 28,

“@. When you saw the bank manager with reference to this loan,
on January 1934, you showed him this contract, I take it, that you had
of October 7 A. I presume 1 would take the contract in and show it.

@. And he would see it ?7—d. Yes, I think they have it. [ have not
got it.”.

Page 30—S lines down.

). They notified the Port Royal they had an assignment of this
contract and the moneys were to be paid to the bank ?—A. That was a
matter between the bank and the Port Royal. That had nothing to do
with me. If I signed a contract and the assignment, whatever was done
was between the Port Royal and the bank. I never saw the correspondence
and I don't know what they did. Nobody raised any objection until August
1934 when Mr. Murray, and Mr. Lacroix and myself had a conference and
we had an advance of eight thousand dollars and it was understood that
no further advances were to be made to me. After that all money to
complete the operation came from the Port Royal.”

Page 34 —7th. line down.

“ . Mr. Inches asked you something about the delivery in the spring
of 1935 and you said that you were not there for a couple of months at
all.  On whose instructions was the delivery made in the spring of 19357

-A. Well, I presume perhaps it would be on my instructions to the foreman
to carry on the operation until completed; but from January of that year
until the close of the operation in 1935 1 was there very little because
everything was handled through the office and the Port Royal and 1 told
the foreman any orders given by the surveyor or from the office, 1 wanted
them carried out. The operation was carried on by our men and Mr. Grass
informed me they carried the operation right on until it was finished.”

Top of page 31.

“@). Are these licenses all in the name of the New Lepreau Limited ?

—4. Yes.
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Page 30—9th line from bottom.

“). You operated all these lands under timber licenses from the
Crown —. Except the five hundred and twenty-two cords that were
cut off the Frasers on the Lawrence flowage.

). Do you know whether that was shaved wood or sap peeled that you
took off the Irasers?—A. That was all sap peeled because the river ran
right through it and it was handy to bring it in (llll(lxh'

(). And was that part of the third e ontract 2—A. Yes.

Q). Are these licenses all in the name of the New Lepreau Limited ?
~~4. Yes.

). Have you any agreement with the New Lepreau Limited that vou
could cut the wood 7 A. Why should 17

Q. Have you?—4. I don’t think so. T don’t know whether there is
any agreement or not, I am the New Leprean Limited.”

Mr. DovgHERTY : 1 cannot tell without perusing the transcript whether
I will want to put in any of the evidence taken on discovery or not. 1 could
not tell until my learned friend read his portions of the evidence in to the
record whether I wanted any put in or not. I will have to read 1t to see
whether I want any in to modify or change the effect of it. 1 had not the
privilege to put any of that in until my learned friend read what he wanted
in,

Court : You don't know if you want to put any in or not ?

Mr. DoveHERTY : No.

Court Adjourned.

(‘ourt resumed at 10.30 a.m. November 19th. 1936.

No. 17.
Further Extracts from Examination of Hedley S. Murray on Discovery.

Mr. DovenerTy : May 17 Prease Your Lorpsaip—while they are
completing the figures they were working on last night, Mr. Inches and
I thought I could read the portions of the evidence taken on discov ery
that the plaintiff wishes to put in, and it could be done now.

Mr. Murray’s examination for discovery page 17.

“@. But you knew on January 24th. that he was going to charge
Atkinson’s indebtedness to the new contract 7 4. No sir, | did not.

(). But you discussed that indebtedness with him ?—A4. No, because
I thought that that 54000 was capital expenditure—-was going to run on
indefinitely same as he paid the stumpage to the Government.

@. You will admit now that you knew it was approxmmtcl\/ S4000 ¥—
A. Tt is a capital expenditure. 1 have no record of it.’

Page 2
< Q Now, Mr. Murray, why did you make those advances to Mr.
Atkinson 7 You said you didn’t want to. Why did you ?
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A. Well, the man came in and he wanted the money to get the business
started, or get ready for it. And like in every application, you wanted to
give him fair consideration, the same as any individual who asked for a
loan, and we often do things when we don’t want to.

). You say you didn’t want to, but your object would be that he would
make some profit on the transaction which would come to the bank ?—4. No,
not at all; What do you mean ?

). Was not that the objective 7-—4. No, the object was just like any
merchant or individual coming into the office and wanting a loan and on a
strict business basis to help him out. That is what we are there for, to
make advances.

(). If he did make any profit on the transaction ?——A4. If he did make
any profit on the transaction it would all go to the lessening of the indebted-
ness, | \'uppus'e that would be done certainly.

(). On the old indebtedness 7—4. It would all go to the lessening of

the old indebtedness, 1 suppose—certainly, if he had 801)()0 when he finished
his contract certainly we would put it on the old debt. What would we
do with it 7  Would we let him take it out and spend it ?

@. 1 ask you is not this the reason you entered into this contract 7—
A. No, not more than to help him out like I would help any other individual
out.

. That did go through your mind at that time ?—4. I couldn’t say
Now.

¢. 1 say, did that go through your mind at the time *—4. I couldn’s
say at this date whether Tt did nor not.

Bottom of page 26.
“@. Mr. Teep. Continuing on that line, wasn’t that one of the reasons

why Atkinson was substituted for the New Lepreau in the contract of

October 3lst. so that if there was any surplus it would be available to
Atkinson personally, and therefore apply on his old—

A. No. no, not as far as I was concerned. Why would it be necessary
because Atkinson owned the New Lepreau.

(). Not at that time ¥—A4. He owned the machinery of it.

(. But any profit doesn’t go necessarily to the President?—A. 1If he
owns practic dll\ all the stock

(). The Port Royal at that time—in January, 1934, they had stock in
New Lepreau, they had practically a half interest, and 1 put it to you if
that wasn’t the reason that the contract was changed to Atkinson 7—A4. You
will have to ask the two of them, I don’t know.

. You didn’t suggest the change 7—A4. No.

Q). By the way, is that stock worth anything 7-—aA4. That is another
question—I don’t know.

). Is there any market for it7-—A4. It should be worth something,
why shouldnt it ? Isn’t the Government going to take it over? ”
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Page 29.

“ €. You have no record whatever which you received, assigning the
amount of pulpwood there had been cut from time to time ?—.4. 1 cannot
say now—I don’t remember.

@. Would you make a note and look that up. The New Lepreau,
or Atkinson, reporting to the bank how many cords had been cut.—A. We
wouldn't be interested because the New Lepreau advances had been paid
up, and we were giving them no new advances to cut pulpwood.

Q). Progress lepoxt\ showing how many cords they had cut and
manufactured for shipment down to the date of report? —-A. I wasn’t
interested enough to enquire because the old indebtedness was wiped out
and we were giving a new advance. Before—or in January, before we
made this advance, we had this cheque of the Port Royal for this old debt
and we were starting off new.”

Page 49.

“@. Now then, from that date on—say on the 17th of July—there
was another application for credit%—A4. Yes, the first application called
for 55000, and he wanted a new application, so we took a new application
for credit, marked ° supplementary 7 to application and promise dated
January 24th. 1934.

(. And at the same time you took an assignment of the contract,
"«llmo for 7—4. 10,000 cords—ves.

That contract was dated 7—A. April 26, 1934.7
Pd“(‘ )')

“¢). You are going to look up your records to see if you had a memo of
what pul,mm)(l was there at that time. Did you discuss at that time the
amount of pulpwood on hand?—dA. With Mr. Lacroix? Mr. Lacroix
gave me to understand that there was enough pulpwood to pay all his
debts.
Page ()l
(). We are talking about September 10th. and this ~u1u|t\ ~A. 1
told you he spoke of it, that he felt that his company should have some
sc(-m_[t\ on the pulpwood.

. Did you say you would put it up to head office —A. [ don’t think
1 did—no.”

Page 62

What took place that time ?—A4. We discussed our advances—
the bank’s advances—and he mentioned that two of us, the Port Royal
and the Bank, should not be making advances. 1 told him we didn’t
want to make advances in the first place—1 did it to help out all parties
concerned—and of course we mentioned these figures in advances from
three thousand dollars to eight thousand dollars and all appertaining thereto.
As I mentioned a moment ago, 1 told him we were not going to grant any
further advances and that seemed to satisty him.”
]S)El_‘_"l‘ 04,

“ (). By the way, after he came in to see you in July, the middle of
July, do you know whether or not there was sufficient pulpwood on hand
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in a salable condition to pay your hen 7—A. 1 was of the opinion that there
was sufficient pulp wood on hand.”

Mr. IncrEs : Kindly read the next question and answer at my request.

“@. Did you know?—4. I did not know personally exactly what
pulpwood was on hand.”
Page 66.

“ Mr. DoueHERTY. One of the letters we have agrees to take summer
delivery of 3000.

. When you got that 3M you thought——4. We thought they should
pay us at the rate of $2.00 or $3.00 a cord.

). And what did he say to that?—4. I cannot tell you definitely
what his reply was. But in my opinion, he thought it was reasonable.

¢). Well that is something more you remember that took place in these
two conversations. Did you ask him to pay you $2.00 a cord?—A4. I
cannot say definitely.

¢. Was this $2.00 a cord that you suggested he agreed to pay and
thought it reasonable to pay, in addition to the balance due under the
contract 7-—44. No, 1 think it had reference to the 3000 cords they were
cutting—the 3000 cords they were going to take delivery of in the summer
and give at least $2.00 a cord.

Q. J.I‘I‘(‘:ﬁ])ecﬁ\e of whether there was anything owing to Atkinson
from the Port Roval. You say Lacroix agreed to olve 820072 —4. 1
wouldnt say definitely, but that was in the discussion.’

Page 67.

*“ @. The letter that refers to the summer delivery was a letter from
Port Royal to Atkinson, dated July 24th, regarding advances on your
contract ‘“for this year’s contract of pulpwood we are going to make all
the effort possible to plovide further advances of $3000 for August.”

Mr. DoveHERTY : That refers to $3000, not cords.

). Where is the letter with reference to 3000 cords ?—A4. July 14th.

(). The information about the 3000 was explained to Atkinson and
he probably showed you this letter he got from Port Royal %—A4. I am
not sure whether there is not some memo in the contract to that effect.

@. Did this $2.00 that vou refer to refer to the 3000 cords or all the
pulpwood ?—4. All the pulpwood.™
Page 68.

“ Mr. DoucHERTY : We didn't enter into this thing at all until-

A. I think in July when we were talking about these advances this 3000
was brought up, and Mr. Lacroix mentioned paying this at the rate of
$2.00 a cord as it was delivered. He said he wanted to get the indebtedness
cleaned up, and we were also anxious to get it cleaned up. We were
talking about our advances of $8000, and I think that was the time that
this matter of $2.00 a cord was brought up, either in July or September,
it is pretty hard to remember all these things.”
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No. 18.
Further Extracts from Examination of Ewart C. Atkinson on Discovery.

Evidence of E. C. ATKINSON, taken on discovery.
Bottom of page 12.

* . Why did yvou take out your advances in your own name rather
than the company’s name in 19347%—A4, A matter of convenience,
that is all.

Q. Not done at the bank's suggestion ?—A. No, because [ don't
think it made any difference to the bank whether 1 borrowed in the name
of the New Lepreau Limited or Ewart (. Atkinson because it is all one
and the same thing. 1 always considered that I owned the New Lepreau
Limited and it does not make any difference.”

Bottom of Page 16.

“@. There 1s a very vexed question—a serious misunderstanding-
about the matter of your old debt to the Royal Bank. Certainly the
impression we received was that vou had in your mind a feeling that the
bank had been using some of the money for which they made advances
in repayment of their old debt. Is that correct in any way?—A4. From
checking it up I find there was nothing ever paid on the old debt. 1
1houoht when we were carrying on these advances that the bank interest
payments were charged up, but I find that they were interest payments
just for the current loan on the pulp wood operations.

¢. You have gone into that and are satisfied 7—A4. Yes, [ had the
impression that the interest payments were being charged up in the account,
but after I checked it carefully 1 found that onh the current interest was
paid and the other interest has acecumulated at the bank.”

1’11{"6 28.

*@. And he understood from you that all payments coming from the
Port Royal would go to the bank ?—A. Well, the cheques all came up—
Royal Bank of ( anada and New Lepreau Limited or Royal Bank of Canada
and Ewart (', Atkinson, whatever way they happened to be sent in,

Q. Did you have an arrangement with the bank that any profit you
made on these three contracts would 2o on account of the old loan ¥—4. No.

. Was that discussed at all —4. No. If we had any profits out of
it, I would be glad to pay back the bank.

¢. You made the contract with Mr. Lacroix in October and you told
him that all his payments would be made to the bank? 4. I don't think
there was any misunderstanding about it. I think most of the cheques
were sent to me and payable to the Royal Bank and taken down and put
in the account.

¢. And it was not until the following January that you gave the bank
security under section 887 —4. I never took anything down to the
bank and gave it to them until it was necessary to get money.
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¢). It was not done until January 1934 ?—A. That is when it was done.

@. And didn’t vou tell the bank manager at that time that this pulp
wood belonged to the Port Royal and that vou could not give security on
it 7—A4. I never told the bank anything.

. You didn’t tell them that ?—A4. No.

. You knew vou had sold the wood to the Port Royal ?
was a contract ,sh()wm(r the sale of the wood to the Port Roval

A. There

Bottom of page 29.

“@. Did you have any discussion with the bank manager in October
1933 that there might be a shortage on the first contract ?-—A4. No, I did
not. There was never any discussion with the bank until I think it was
July or August 1934, when it oot down to a discussion of serious business.’

Page 32.

“ @. That would be Hazen Grass vour foreman ?—4. Yes.

Q. He would have charge of the shipping of the lumber?—A. Yes
and carried out whatever instructions were given.

¢. Did you have any instructions from the bank not to ship it ?—
A. No, we had instructions from the bank that none of the wood should be
moved until this thing was straightened out.”

No. 19.
Antoine J. Lacroix, Examination continued.

AntoINE J. LaAcroix, takes stand, direct examination continued by
Mr. Inches.

Mr. IncuESs : My Lord, I think you assigned ** D’ as the exhibit
number of these ledger sheets. We are not putting them in.

Court: ** C7 is the last exhibit then.

@. Yesterday, Mr. Lacroix, we were discussing the ledger sheets which
you produced and by agreement between counsel you were asked to make
a summary of the lodder sheets. Have you had prepared that summary ?

—A. Yes, we did.

Q. And is this it 7—A4. Yes.

@. From your knowledge of the ledger sheets, are you satisfied that
is a correct statement of the expenditures on the two contracts in question ?

—A. Yes.

Mr. DoveHERrTY : That is not quite right.

(). With the offset of the purchase price of the pulp received and also
included is a charge or disbursement of $5330.91, the deficit of the first
contract in the spring of 1933 to which reference has been made 7—.4. Yes.

(). Sheet number one is a general recapitulation showing a charge
of $542.29 against Mr. Atkinson, which constitutes a loss on the three
contracts ¥—A4. Yes.
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Q. You were asked by Mr. Dougherty to make a detailed statement
of the supply item—$4482.31. Is this sheet I am showing vou. which will
be marked number two, the general break down —A4. Yes.

@. And vou were also asked to give details of the stumpage. taxes, cte.
explaining the item of §7376.56 on sheet number one. ls sheet number
thw- a decailed statement of that amount 4. Yes.

Mr. IncHEs: | am offering these sheets, one, two and three in
evidence.

Court: Three pages put in evidence as ** D”, numbered, one, two
and three.

Mr. INcHES : Each sheet 1s initialled ** D.”

. Mr. Lacroix, | am showing you sheet number two, which is details
of supplies. You have a copy there 7—A4. Yes.

@. Of what nature were those supplies 7—4. They were food stuff for
teeding the men at the camps, and some other material—operation material.

. Now, Mr. Lacroix, you were financing the New Lepreau Company
Limited on a contract in the spring of 1933. That was for sap peeled wood ?
—A4. It was, sir.

. When was that wood finally delivered to you?—A. The spring of
1934. 1 want to correct that. The qPrm(r and summer of 1934.

@. While that operation was going on, you entered into this October
contract of 1933 for this draw shay ed wood 7—A4. We did.

¢). At that time, I take it, you would not know what the final result of
the spring contract for sap pe eled wood would be 7—A4. No, not before the
last shipment would be in.

¢). But in the summer of 1934 when the final delivery was made of this
sap peeled wood, the result was there was a deficit of $5331.91 7 4. Yes.

. That is the spring contract of 19337 —4. Yes.

(). As a matter of fact these contracts the way you ran them on your
books, were one continuous operation, were they not ?

Mr. DoveHerry : | don’t think that is a proper guestion.

Q. While the men were working on the spring contract of 1933 they
were also working on the October contract of 1933 were they not 7—A4. They
were, Sir.

(). Did vou have any communication with the bank with reference to
the October contract of 1933 until you received the notice of assignment in
March #—A. Do you mean the draw shaved contract ?

(). Yes, of 1933 until you received notice of the assignment in March
1934 72— 4. No, 1 don’t think we did.

¢). You have stated that this sap peeled wood under the spring contract
of 1933 was finally cleaned up in the summer of 1934 7—A. Yes.

(). When did you receive the draw shaved wood under the October
contract 7—A4A. We received some n the Fall of 1934.

(). And the balance 7—4. And the balance in the spring of 1935.

. Well now, reference was made during the examination of Mr.
Grass yesterday to the marking or stamping of this pulpwood. Was all
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this pulpwood stamped and marked ?-—4. All that pulpwood was supposed .

to be hammer marked.

. When you say “ supposed to be,” did you have any arrangement
with reference to stamping it 7—A4. Yes.

¢. What were those arrangements?—A. To have this pulpwood
hammer marked with an X.

¢. That is your company’s mark ?—4. Yes.

Q. And who does that marking ?—A. The scalers.

@. And whose employees are the scalers 7—A4. Port Royal Pulp and
Paper Company.

. And when is that stamping done ?

Mr. DovenerTy : [ think that is a hypothetical question you are
asking.

¢. You got this first contract in the spring of 1933 for the sap peeled
wood. From that time on did you visit the scene of the operations ?—
A. Not at all.

@. Did any one of your employees or agents visit the scene of the
operations *—A4. They did.

Q. Who would they be 7—4. The head scaler.

. And would he be the only one?—4. No, there have been two
scalers on that operation.

Q. Can yvou remember their names ?—d4. Yes, Ernest Vanderhagan—

Q. That is the name Mr. GGrass mentioned 7—A. Yes, and Adrian Morin
for the second.

¢. They were your representatives who would do this scaling during
1933, 1934 and 1935 7—A4. Yes.

. Well now, after the middle of September 1934 did these scalers of
vours visit the scene of the operation more frequently than they would do on
the former operations Y—4. Not at all.

. I mean as far as your scalers were concerned, the work they did
down to the final delivery of all the wood, was what they had been doing
continuously since the first contract started in 1933 7—A4. Yes.

Q. After September 1934 was there any difference in your method of
carrving on than there had been prior to that ¥—4. Yes.

¢. And what was that difference?—4. We made the payments for
labor and supplies

Covrt. The bank knew of course that this pulpwood that Mr. Atkinson
was getting ont was contracted for with the pulp people ?

Mr. Incugs : They took assignments of the rights under the contracts.

Court: When the pulp people were notified by the bank that they
were to make advances to Mr. Atkinson in order to carry on the operations,
did the pulp people raise any objection to that. They were notified under
the Bank Act of the hypothecation of the cut in order to cover advances.
Did the pulp people order the bank to make advances on the wood which
according to the bank belonged to them ?
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Mr. IncHEs : I call Your Lordship’s attention to exhibit number eight.
In March 1934 the bank took an assignment of the first contract and sent a
copy of that assignment to the Port Royal and told them in future the
payments were to be made to the bank. When they sent this assignment
they asked the Port Royal what their advances were to date to Mr. Atl\mson

Courr: | understand the position now.

Mr. Incues: The Port Royal wrote back and told them what these
advances were.

I ask the reporter to read the last question and answer.

“ Q. After September 1934 was there any difference in your method
of carrying on than there had been prior to that 2—A4. Yes.

“@. What was that difference? —4. We made the payments for
labor and supplies.”—A4. We made the payments of the labor wages and
supplies directly from the office at Saint John.

@. In what way would you make them direct—suppose the men for
instance were to be paid, what method or procedure did you go through to
make that payment ?—x4. On the time book of the foreman of the O}’)(‘I‘dthI]
or Mr. Atkinson.

. By the way—after September 1934 were you in touch at all with
Mr. Atkinson with refelen(e to this operation *—A. As usual, yes.

Q. When you say  as usual 7, in 1933 and 1934 would he come to your
office from time to time 7—A4. Yes, ho did.

. Well—how often would he come ?—4. | would say three or four
times a month.

@. And after September 1934 did he come to your office in the same
way 7—A4. Yes.

@. Have you any record there of his attendance at your office, say in
the year 1935 7—A. Yes, we have.

"Q. What are you referring to 7 What did you make that memorandum
from ?—A. From cheques we have.

. Have you any way of knowing any attendances that he made at
your office in the year 1935 7—4. Yes.

@. And what record \u)uld that be 7—4. By cheques he got from us
at the office to bring cash to his camp.

Mr. DoveHERTY : He cannot go that far. 1 don’t think the last part
of that answer should be in the record.

Mr. INcaes: I am trying to give definite dates when Mr. Atkinson
was in the Port Rovdl office in Saint John in the year 1935 over this contract,
and the witness states that Mr. Atkinson would come in and get cheques
from him personally. He would see him himself and give him these cheques.
I am asking the witness to refer to the dates of these cheques which he
gave to Mr. Atkinson to prove the dates in which Mr. Atkinson was in the
witness’s office. Surely that must be evidence.

Mr. DoveHERTY : | object to that because there is no evidence that
the witness made a memorandum of those visits at that time. He is not
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speaking from memory—he is speaking from a memorandum he has prepared
now.

Court : Cannot he speak from memory ?

Mr. Incuaes : We have the cheques which I will show to the witness
for the purpose of refreshing his recollection then.

CovrTt: You leave the memorandum out of the question and you can
ask him from the cheques.

@. Looking at these cheques which are seven in number, do you say
that Mr. Atkinson came to your office and got those from you personally ?—
4. He did, sir.

). Well then, what dates was he in your office 7—4. Cheque $97——

Q. Don’t give the amount of the cheque, give the dates 7—A. May 3rd.

Mr. DovGgHERTY : I object.

Q. You say you gave these cheques personally to Mr. Atkinson ?—
A. Yes.

Q. In your office %—A. Yes.

@. And they were dated the day he was in there 7—A4. Yes, May 3rd,
May 13th, May 16th, May 20th, June 11th, and July 3rd.

Q. That is all 19357—4. Yes.

@. 1 notice that the first cheque is on May 3rd, 1935 7-—4. Yes.

. Was there any pulp wood being (l(‘h\(red at that time ?—A4. The
first pulp wood in 1935 was received at the mill on May 13th.

@. And from that time on it kept coming in %—A4. Yes.

¢. When Mr. Atkinson was in your office on those occasions, what
would be the purport of the

Mr. Dovenerty : That is a hypothetical question.

. Coming down to more detail—did he discuss the operation with
you?

Mr. DovGHERTY @ That is a leading question.

. He was in there on all these occasions ¥—A4. Yes.

¢). In what connection was he in there ?

Mr. Dovenerty : | object. That is a hypothetical question the way
it is put.

CourT: I would not press that. 1 do not think it is wrong, but there
is no use taking any chance with evidence about which there is any doubt.

¢. What did he discuss with vou when he was in there ?

Mr. Dovanerry : 1 don’t think it is evidence against the plaintiff,
Mr. INcHES : There was evidence given by Mr. Grass and Mr. Atkinson
vesterday which [ inferred from the way it was given or put in, so that

inference might be drawn that Mr. Atkinson had nothmu whatever to do
with this upemt’lon after September 1934.

Court: He was the whole operator, was he not ?

Mr. InciEs : That is our contention and we have proof of these facts
in May and June 1935.
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Court: I will allow the question subject to your objection.

(. Was the contract discussed on those occasions—the pulp wood
operation 4. Yes.

. And you recognized that he was still the operator ?—A4. We did.

Mr. DovanERTY : | ask to have that question and answer struck out.

Mr. Incues: I will strike it out then.

(). Was he the operator under the contract at that time ?

Mr. DoveHERrTY : The contract speaks for itself.

Corrr: Didn’t Mr. Atkinson continue the managing of the operation
until the end?

Mr. DoveHERTY : They took it over themselves.

A. We never did.

10

Mr. IncuEs : All we did was pay the wages direct.

(). Was he the operator at that time ?—d4. Yes.

(). Was there any agreement between you and Mr. Atkinson in any
way that you would take over the operation of the contract *—4. No.

Q. (By the Court): Did you take the operation out of his hands ?—
A. No sir, we never did.

Q. Who did you put in charge ?—A4. Nobody.

Q. Who assumed charge after Mr. Atkinson ceased to be the manager? 20

Mr. IncHES : He never ceased to be the manager.

@. (By Mr. Inches): Down to September 18th. 1934 have you any
record there to show the amount that you had paid out on these contracts ?
—A. Yes.

Mr. DoveHERTY : What is he referring to?

Mr. Incues : This is the document we showed you yesterday, which
you asked to have broken down.

Mr. DoveueErTy : I will take the broken down one, but not that one.

A. That is only information [ took there for my own information.

. What are you going to refer to, is this the document ?-— 4. Yes, 30

Mr. Dovenerty : If that is the figure he is going to say, then I have
no objection.

(). Down to September 18th. 1934 what was the amount of your
payments out on these two contracts? —4. 510.564.90.

(. And then after that, down to the completion

Mr. DoveHERTY : Why can’t he refer to the document that is in
evidence.

(). Then after that, down to the completion of the contract, how
much —4. $23.369 and some cents in addition to the ten thousand dollars.

Q. Well now, did the figures of $10,564.90 include the 55330 deficit on 40
the spring contract of 1933 ¥—A. No sir.

(). Well now, some of this pulp wood I am instructed came off some
land of the Fraser Company ?—A4. Yes.

Q. Are you familiar with that 7—4. Yes.
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Q. Was there a settlement with the Fraser Company for that trespags ?
There was a settlement with their attorneys at law.

@. And who paid the damages under that settlement ?—4. We paid
the stumpage.

(. The Port Royal paid the stumpage ?—A4. Yes.

Q I am referring to exhibit number eight—a letter which yon wrote to
the Royal Bank of (Canada on March 16th. 19 34, in which you tell them
that ** the advances on this contract during the winter were $484.90 plus
an amount of about four thousand dollars over-advanced on the other
contract which we have with him.’

(). Was that the spring contract of 1933 —A. That is correct, yes.

(. And those figures of four thousand dollars eventually turned out
to be the $5330.91 7—4. Yes.

. On that first contract ?—4. Yes.

Q. In Mr. Murray's letter to you exhibit number nine of March 20th.
1934 he states = we have advanced him three thousand dollars on the
contract dated October 21st. under section 88 security.” Up to that time
had you received any notice whatever that the bank held section 88?

-A. No. sir

Court: In their accounting today the three contracts between the
operations are treated by the pulp company as one transaction, that is as to
their accounting ?

Mr. Ixcues: Yes.

Court: | think someone said yesterday that the amount of the pulp
which they tm)l\ and which the bank claims they had a lien on, would far
more than pay the difference now owing to the bank 7

Mr. IncuEes : They got six thousand cords altogether and the purchase
price was six dollars and a half on part and over seven dollars a cord on the
other.

Court: The whole question is this—if this pulp wood belongs to the
bank, the bank is entitled to be paid their eight thousand dollars.

Mr. Incugs : In your reply to the Royal Bank exhibit number = A ™’
dated March 26th. 1934 you said  We are quite willing to agree to protect
your advances as much as possible after our amount has been taken care
of.”  Did you have any reply from the bank to that letter, that you know of ?
—A. Not that | remember.

¢. In exhibit number sixteen, letter from vourself to the Royal Bank
dated July 19th. 1934 you stated that ** the amount of advances to Mr.
Atkinson on pulpwood from our company is $10,975.62.” That amount,
I tako it, included the deficit on the spring contract of 1933 ?—4. Yes.

Of $5330.917—A4. Yes.

(1). [t is in evidence either verbally or by document that there came a
time in the summer of 1934 when you had some discussions with Mr. Murra,y
over this contract. At that time he was claiming he had section 88 security,
was he not 7—A4. I believe so, yes.
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¢. And you were claiming that he had not, is that not so 2—4. Yes.

Mr. Doveuerty : I don’t think that is proper.

Q). But you did have discussions with him over the situation, did you
not —4. We did.

¢). And you did not come to any agreement with him ?—4. No. sir.

. 1 am referring youn to exhibit number twenty -four letter dated
Sf ptember 15th. 1934 from yourself to Mr. Murray, in which you stated

* 1f you decide not to give us the security we are asking for, you ‘had better
make arrangements to finish the operations.”” Did the bank make any
arrangements to finish the operations ?——4. No.

(. But you did 7—4. Yes.

(). Mr. \Im’ld,y testified on discovery that you gave him to understand
during those parlays that there was enough pulpwood to pay all his debts.
Did you make any such statement to Mr. Murr ay *—dA. 1 think I did believe
at that time that there was enough pulpwood to pay all debts.

¢. And for all purposes you wanted to make some arrangements with
him?—4. Yes.

Mr. DovenerTy : I object to the question. I don’t think it should be
asked. It is leading.

Q I am shuwmu you sheet number two of exhibit = D.” The first
item it = Kitchen Bros. Ltd.—$1966.21.” What would be the nature of
the goods covered by that item *—A. Supplies— flour, food for the laborers,
groceries.

. ~ Budoviteh Bros.—S8987.71."  What would be the nature of the
goods covered by that item ? 4. Meat.

’ . © W. H. Thorne & Co.-—890.64.””  What would be the nature of the
goods covered by that item ?—4. Hardware.

‘ (). ~ Vassie, Brock, Manchester, Ltd.—S8180.30.”" What would be the
nature of the goods covered by that item »—A4. Dry goods.

Q. ° lmp(‘n(ll ()11 Ltd.—$27.08.” What does that cover ?—A. Oil

Q. " J. N Neill & Son. Ltd.—894.75.7 What does that cover?—A.
Hardware.

¢). " John Palmer C'o.-—$94.62.” What does that cover ?—A. Boots.

@Q. ~* John Gibson & Son Ltd.—$401.46.” What does that cover?
A. Hay or oats.

Q. ¢ Jones, Schofield, Hatheway Ltd.—8630.26.” What does that
cover ?—A. Groceries

Q. <A E. \\'lllmms —$100.00.” What does that cover 2——A4. Horses,
or something of that kind.

Q. “W. W. Bovee—8228.20.”7  What does that cover ?
for horses.

Q. - H. Disston & Sons, Ltd.-—8164.29.” What does that cover?
—A. Naw files or saws.

Q. * Jos. Fletcher—897.00." What does that cover?—A. I don’¢
remember him.

4. Feed stuff
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@. “ Dominion Rubber Co. Ltd.-—$19.60.” What does that cover ?—
A. Some rubbers or boots.

.  Canadian Fairbanks Morse Ltd.—$56.10.”" What does that
cover ?—. Magneto for gasoline engine.

(ross ExamMmnatioNn BY Mr. DoOUGHERTY.

(. Mr. Lacroix, you just tpld my learned friend that in these discussions
that you had with Mr. Murray the bank manager that he was claiming that
he had section 88 security and you mmntamed that he didn’t. You recall
that question and answer ?—4. Yes.

¢). 1 call your attention to this exhibit number twenty-four, a letter
from you to Mr. Murray, dated September 15th. 1934. That is your
signature-—Antoine J. Ladmoi\'” A. Yes.

Q). Second paragraph—* On the paper which we sent you to be signed,
you will find reference permitting you to hold present guarantee under
Section 88. which you now have, until full paid.” You w rot(, those words
in this letter ¥—A4. Yes.

(). In exhibit number nine which is a letter from Mr. Murray to the Port
Royal dated March 20th. 1934, you were advised at that time by the bank
that the Royal Bank held Section 88 security from Mr. Atkinson, were you
not 7—4. I don’t know.

@. Just look at that exhibit. You were advised at that time by the
bank that the Royal Bank held Section 88 security from Mr. Atkinson,
were you not 7—A4. We were advised of their claim.

(). You were advised by the bank that they had that ?—A. We received
that letter.

(. And at that time you had only advanced to Mr. Atkinson under the
contract dated October 31st. 1933 $484.90, had you not. That is correct ?
—A. Yes.

). And on the 16th of March 1934, exhibit number eight, you acknow-
ledged receipt of assignment of contract dated October 3fst 1033. (shows
exhibit number eight to witness) 7—A4. Subject to our first claim of advances.

). You received the assignment of the contract?—4. Yes, the first
part of that letter reads that way.

Q. And no wood was shipped under either of the contracts that ave in
question in this suit until the twelfth day of November 19347—4. You
mean the draw shaved contract ?

(). 1 am talking about the contracts in question in this suit. Nothing
was shipped until the 12th. of November 1934 7—4. No.

. And all the pulpwood that you received under these two contracts
amounting to 6005.43 cords, you received between the twelfth of November
1934 and early in July 1935 7-—A4. That is quite correct.

). 1 show vou exhibit number sixteen from Port Royal to Royal Bank
of Canada, dated July 19th, 1934, the second p(u(wlaph of which reads as
follows—* The amount of advances to Mr. Atkinson on pulpwood from our
company is $10,975.62.” As far as the contracts that are dealt with in this
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suit, we would have to deduct the sum of $5330.91 from those figures 72—
4. Yes.

). To represent the advances under the contracts in question in this
suit 7—A4. Yes.

). Itis the two contracts that we are setting up in this action -4, Yes,

(). Before any advances were made by the bank to Mr. Atkinson, which
form part of the subject matter of this suit, the Pori Royal paid the Royal
Bank $5330.91 and settled up their advances on the contract of the spring
of 1933 that you had with New Lepreau Limited. That is correct is it not ?

Mr. Incnis: 1 think the evidence shows $484. was advanced.

Mr. Dovcuerry : | am talking about the old contract.

€. You remember sending a cheque to the Roval Dank in January
1934 fm‘ $5330 7—A. 1 think Mr. Atkinson came for the cheque.

At any rate you did give that cheque the middle of January 1934 7
A. \\Imt is the amount ?

t,) $5330 9—A. Yes.

And that cleaned up the advances that the Royal Bank had made
to ﬂ]t‘ New Lepreau Limited . | cannot tell that, I don’t know.

¢. At any rate you paid that cheque 1. Yes.

(. At any rate you were given to understand that that cleaned up the
old contract with the bank. were you not, 1)\' Atkinson ?7—4A. I don’t know,
I don’t remember.

(). That would be the most natural thing for yvou to be told, what
that cheque for 85330 represented - 4. Very likely he told me it was for
the bank, but I don’t know if it cleaned up his advances with the bank.

. You would naturally have some knowledge of what it was for? —
A. 1 was not acquainted with Mr. Atkinson’s banking business.

). You did know that he had entered into a new contract dated
October 3ist. 1933 with New Lepreau Limited at that time?—4. You
mean on the new contract for draw shaved wood ¥

@. 1 don’t know what it was, | go by dates, not by the kind of wood.
October 31st. 1933. In January 1934 w hen you paid %5330 to the Royal
Bank you had a contract then 0\1ht1no and current with the New Leprean
Limited ?—A4. Yes.

. And would it not be natural for Mr. Atkinson to say * this cleans
up my advances on the old contract 7 —A. T don’t know if he did, I don’t
remember.

@. Would it not be the most natural thing for you to go and be told
that by Mr. Atkinson ?—.. I cannot say, sir.

=

Q. It was an odd figure—85330 7—4. Yes.

(). Were you not given to understand that that cleaned up all the
advances on the old contract 7—4. Mr. Atkinson asked me for a cheque-——

(). Were you not given to understand that that cleaned up all the
bank’s advances —A. 1 don’t remember.

(). This is the cheque is it not, that I am referring to ?-—d. Yes,
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Q. 1t is post-dated or dated February 15th. 1934 and has your initials
opposite the change in the date ?—1. Yes,

Q. As n matter of fact it was sent up to the bank in January 1934 was
it not ?—A4. Yes.

@. And eventually went through, the bank at Saint John not knowing
it was post-dated. 1Is that not right 7—A4. Yes,

. And you have signed the cheque here—Antoine J. Lacroix ?—
A. 1 did, sir.

Q. And it says * payment in full of advances to New Lepreau Limited
for operation of pulpwood 1933." 7—A4. It said that, but we ——

Mr. Dovenrrry : I offer this cheque in evidence.

Put in evidence as No. 27.

(. Then Mr. Lacroix, I repeat my question to vou—when you received
the notice in March 1934 —two different letters—from the Royal Bank of
Canada, you knew that the old loans that New Lepreau had received from
the Royal Bank of Canada had been paid in full according to that cheque ?—
A. T cannot say that because we never had an accounting from the Royal
Bank of the indebtedness of Mr. Atkinson with the bank, but this cheque
has been made at Mr. Atkinson’s request for the amount.

. And on yvour instructions to your stenographer it was made—

*“ payment in ‘rull of advances to New Lepreau Limited for operation of
pulpwood 1933 7 7—A. Yes.

). Irefer again to exhibit number twenty-four. This is a letter from you
to H. S. \Tmms manager of Royal Bank at Fredericton, dated Nptvnﬂ)e]
15th. 19347 —4. Yes.

¢). You write to the bank and say in part—"" Unless a prompt decision
is arrived at, we are going to drop out of the picture all together and take our
own chances regs 11‘dlncr the advances we have made.” On the second page —

“ The operations are at a stage at the present time where it is time for us to
come to a decision of discontinuing advances or not, and we do not want to
go any farther...... If you decide not to give us the security we are asking
for, you had better ‘make arrangements to finish the operations. The
market on pulpwood has dropped enough to enable us to turn around and
purchase wood to make up for the loss we may have to stand on this contract
with E. (. Atkinson.” You wrote that of course in that letter?—A4. T
wrote that letter.

. The bank did not make any new arrangements with you did they ?
You did not drop out of the picturo did you ?-—A4. What do you mean ?

Q. 1T don’t know, [ am using your own language. You say “ we are
going to drop out of the picture.” You didn’t drop out of the picture did
you *-—A. No sir.

Q. As a matter of fact you went deeper into the picture didn’t you ?7-
A. 1 don't know what you mean by deeper.

. You made no more advances to the bank or Mr. Atkinson after

that time, did you, September 15th. 1934 —A. Yes, there was a cheque after
that that went into Atkinson in the bank.

In the
.\'/;_;;1-, Me
Court of

New

Brunswick
(Kin ,r's
!1 " ".l

[_l.i." Y r.;:,

Defendant’s

Evidence

No. 19
Antoine, J.
Lacroix,
Cross-exa
mination—
continued.




In the
Nupreme
Court of

New
Brunswick
(King's
Bench
Division).

Defendant’s
Evidence.

No. 19.
Antoine J.
Lacroix,
Cross-exa-
mination—
conlinued.

94

@. Then some time around the first of October you ceased making any
advances and took over the operation yourself for the payment of all bills
and everything *—d. We never took over the operation.

Q. For the payment of all bills 7—4. No sir, we just changed the way
of paying the bills.

¢). You paid wages and supplies and everything yourself 7—4. What do
vou mean by paid ?

@. You paid for supplies and wages and everything, according to ﬂ’l(‘
statement you put in evidence %—.4. Mr. Atkinson brouo}lt to the office
statement—

@. Didn’t you pay these items yourself 7 4. It was paid by cheque
of the Port Royal.

Q. And under the terms of these two contracts delivery of your pulp-
wood was to be F.O.B. cars Fairville? 4. F.O.B. cars at the mill :
Fairville.

). And as | understand it the first delivery was made on November
12th. *—A4. Yes.

@. And of course you knew during the whole summer of 1934 that the
bank had reached advances totdllmg eight thousand dollars around the
first of August?—A. I did not.

. You went and discussed that with Mr. Murray and Mr. Atkinson
regarding their advances didn’t you ?—4. Yes.

. And the value of the pulpwood. net value of the fall shipment of some
1772 cords according to your own figures was $10,614.78 ¥ 4. There was
only MIH and some cords in the Fall.

@. 1 am not trying to mislead you. This is one of vour own state-
ments %—A4. Yes.

¢. And vou will find there is 707.17 cords at $6.50 and 1065.73 cords
at §7.25 a cord. That would be correct ?—4. You mean the two contracts
together ?

~ . I am talking about the shipment of pulp wood ?—A4. Yes, on the
two contracts. ‘

(). And those net figures amount to $10,614.78. 1 have worked that
out here 7—A4. Yes.

¢). So that in November and December 1934 you did receive that much
pulpwood valued at $10,614.78 ¥—d. Yes.

(). Under these contracts —.4. Yes.

(/. And nothing was paid to the Royal Bank for any part of that
pulpwood you receiv ved ; in those two months, was there 7. I don’t know.

¢). Did you pay any part of that amount ot money to the Royal Bank
in the months of November and December 1934 71, 1 will have to check
the books to see if anything was paid.

(). At any rate you took delivery in your mill at [Fairville starting on
the 13th. day of Md} 1935—in May, June and July 1935 vou took deliv ery
of 4332.53 cords ¥—A. Yes.

. And the value of that according to your own figure is $26,786.38 7

—4. Yes.
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(). None of that was paid to the Royal Bank, was it?—4. I don’t
know. I have no way to know.

(). The last payment that you sent to the Royal Bank was on January
20th. 1935—81707—A4. 1 believe so.

(). When I say to you that no part of this 8§26,786.38 was paid to the
Royal Bank, that is correct is it not ?

Mr. Incues: 1 object to the queston.

(CloUurT : Question allowed.

4. 1 don’t believe so, because on that figure you have the fall
shipments.

(). 1 am just dealing with the spring shipment. [ will take your own
figures. [ am not tl\nw to mislead you. 1 am taking them from your
own sheets. Take that §12,717.08. Is that correct 1. Yes.

(). That represents the value of the May shipments of 1935 7-—4. Yes.

(). That is the net value after freight is deducted ?—4. Yes.

(. And June shipments S14,012.17 7. That is correct.

(). That is net after freight is deducted ? 4. Yes.

(). And July shipments—mnet $57.137 4. Yes.

(). Then will you answer my question now ?—-4. Repeat the question.

. When I say to you that no part of this §26,786.38 was paid to the
Royal Bank, that is correct, is it not 2. I don’t know if I can say that.
Mr. Atkinson may have had some money deposited in the bank.

@. I am talking about the Royal Bank of Canada. You can answer
that yes or no7-—A4. I say 1 don’t know.

@. If it will ease your mind so you won’t affect your conscience too
unduly, you may be 101@1‘11110 to the payment of interest amounting to
about 8120 ?7— 4. Yes, three (hequ( 8.

(). That is the only payments that were made to the Royal Bank
after the 29th. day of January 1935 7—d. That 1 have knowledge of, yes.

Mr. Ixcugs: That is the case for the defence.

Court : Any rebuttal ?

Mr. DovcHERTY : No.

Mr. Incues : Will Your Lordship set a date for the time the briefs are
to be filed ?

Court : It will be about ten days after receiving the transeript from
the reporter.

Mr. DoucHERTY : In connection with these exhibits. 1 would like to
have my own exhibits as I need them in the preparation of the brief.

Covrt : We will leave them with the clerk of the court and you can
get them when you need them.

I hereby certify the above to be a true transcript of my shorthand
notes taken in the above case to the best of my knowledge and belief.

G. P. LeoxNaArD,
Official Court Reporter.
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No. 20.

Certificate of Clerk of York Nisi Prius Court as to Judgment of Barry C.J.
delivered 5th February, 1937.

Ix T SrerEME (ovrr Kixg's BeExcn DIvisIioN,

BeErTwrEN

Rovarn Bask or Caxapa - - - - - Plaintiff
and
Porr RovarL Pvre & Parer Co., Lrp. - - - Defendant.

1 certify that this action was tried before the Honourable Mr. Justice
J. H. Barry, Chief Justice of the King's Bench Division on the Seventeenth,
Fighteenth and Nineteenth days of November, A. D. 1936.

The Judge directed, by written Judgment delivered the fifth day of
IFebruary, A. D. 1937, that Judgment be entered for the Plaintiff’ for Eight
Thousand Dollars (88,000.00) with interest thereon at the rate of seven
per cent. (77,) per annum up to the eighth of April, A. D. 1936 (date of
particulars delivered) Three hundred Sixty-six Dollars and Sixty-six cents
($366.66) to which is to be added the accrued interest on the principal sum
from that date to Judgment five hundred Thirty Dollars and Eighty-seven
cents (8530.87), amounting in the aggregate to MNight thousand KEight
hundred Ninety-seven Dollars and Fifty-three cents (58,897.53) with costs
of the action acainst the defendant.

The Thirteenth day of October, A. D. 1937.

(Sgd) ArseErRT R. MURRAY
(lerk, Nisi Prius Circuit Court
York County

No. 21.
Reasons for Judgment of Barry, C.J.

This action was tried before me, without a jury at the York Nisi Prius
Sittings, on the 17th, 18th and 19th days of November last, and entry of
Judgment has heen deferred pending the filing of briefs by counsel upon
the questions of both law and fact involved, and consideration of the verdict.
The plaintiff’s brief was filed on the 17th of December last and the defendant’s
on the 6th of January last. The facts of the case though somewhat involved
are not in the main disputed.

The action is brought by the plaintiff bank against the defendant
company to recover the sum of eight thousand dollars with interest thereon
at seven per cent per annum from the 30th day of June, A. D. 1935, alleged
to be the unpaid balance of monies advanced by the bank to one Ewart C.
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Atkinson to assist him in getting out a quantity of pulpwood upon two
contracts between him and the defendant company. The plaintiff’s claim
is two fold. First, it is in form ex delicto for the conversion by the defendant
of certain pulpwood which the bank claims to have belonged to it under the
security given to it upon the products of the two contracts mentioned :
becondh, the bank is suing ex contractu for the purchase price of the same
pulpwond delivered to the defendant com pany under the contracts (Exhibits
Nos. 1 and 10) the bank claiming ownership as assignee of Atkinson of all
the sanl pulpwood under and 1:\, virtue of the bucuuty given by Atkinson
to the bank under the provisions of section 88 of the Bank Act, and that as
such assignee it is entitled to receive the moneys due and payable by the
company under the terms of the contracts by reason of the assignment of
all monies due thereunder from Atkinson to the bank. In l)oth claims,
however, the bank is seeking to recover from the company only the amount
of its advances to Atkinson still outstanding and unpaid as shown by the
particulars of the plaintiff’s claim.

The defences which the defendant company has set up against the
plaintiff’s claim may be thus summarized :

Atkinson had no legal or equitable interest in the pulpwood whereon
he gave security to the plaintiff, and therefore the plaintiff has no title
whatever on which it can successfully maintain an action for conversion.

The security in the form in which it was taken, was in part, at least,
invalid under section 88 of the Bank Act.

By the Bank Act the option is given to the bank of either taking security
at the time of the advance, or tdlunu at that time a promise, M[l)wqtlelltl\f to
give security, which promise must be in writing ; there is no provision in the
Act permitting the bank to do both.

At the time of the various advances made by the bank, while it did
actually take security, such security was taken on rough or draw shaved
wood ; and it was not until September, when all advances by the plaintiff
had been made, and they were ~|mplv renewal notes going through Atkinson’s
account with the bank, that the bank attempted to take security on the
sap peeled wood, which the defendant maintains is an entirely different
commodity. All the security which the plaintiff claims on the sap peeled
wood is invalid, as being in contravention of sections 88 and 90 of the
Bank Act.

The defendant had an equitable right in the wood as soon as it was
cut and marked, of which the plaintiff had actual knowledge or notice, and
that it took the wood, if at all, subject to this equitable right of the defendant.

The foregoing summary fairly represents, I think, the substantial
defences set up by the defendant. Besides the two contracts referred to,
there is a third one, the earliest of the three to which—a Ithough the plaintiff’s
submission is that it has nothing whatever to do with the matters in
controversy in this action—I1 think it expedient to refer, because it plays
a part, thmwh pexhap,s but a minor one, in the dispute which has arisen
between the parties in respect of the two later contracts. It appears by
this contract, tho earliest of the three, which has not been produced, that
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in the spring of 1933 the defendant entered into an agreement with New
Lepreau Limited, for the purchase of a quantity of pulpwood. The plaintiff
bank made advances to New Lepreau Limited on the contract and in
January, 1934, the defendant sent the plaintiff a cheque for $5,350.00 in
full settlement of those advances. This was done, not on the demand of
the plaintiff, but at the request of Ewart (.. Atkinson, the president and
proprietor of 247 of the 489 shares of the capital stock of New Lepreau
Limited. The cheque is marked by the Defendant, ““ Payment in full of
advances to New Lepreau Limited for operation of pulpwood, 1933.”” This,
so far as the plaintiff bank is concerned would seem to be the end of the 1933
pulp contract, but the defendant company evidently does not so regard it.
It appears that on the 1933 contract with New Lepreau Limited, the
defendant company sustained a loss of $5,330.91, and this loss the defendant
now secks to recoup by charging or setting it off against the contract price
of the pulpwood delivered under the two contracts of 31st of October, 1933
(Exhibit No. 1) and 26th of April, 1934 (FExhibit No. 10). The plaintiff
objects, and in my opinion with reason objects, to its security being impaired
by the withdrawal, without its consent, of the sum of $5,330.91 from the
price of the pulpwood delivered under the two later contracts, to which,

under the Bank Act it has a right to look for repayment of its advances for :

the carrying on of the contracts between Atkinson and the defendant
company. It js to be borne in mind that the first contract was with a
corporation, the New Lepreau Limited, and that the two succeeding contracts
were with Ewart C. Atkinson individually, who would not be personally
liable for the debts of the corporation of which he was president. It 1s
familiar law that a director or other chief officer of a corporation is not
ordinarily individually responsible for the corporate defaults. It is in
evidence and appears to be the fact that this, the earlier deficit, was charged
against the two succeeding contracts at Atkinson’s own instance, but there
is no evidence that this was acquiesced in by the plaintiff, and without its
consent it is obvious that this transaction between contractor and contractee
could not prejudicially affect the rights of the bank in its financing of the
later operations. L

In the meantime and while the contract of which I have been speaking
vas still running, on October 31st, 1933, New Lepreau Limited entered into
a second contract with the defendant company for the sale of 1,000 to
4,000 cords of draw shaved or rossed spruce & fir pulpwood. On March 1st,
1934, by an agreement between Ewart (. Atkinson and the defendant
company, the former's name was substituted in the contract for that of
New Lepreau Limited, and because after the change was made the bank
continued to treat Atkinson as the real contractor and to make to him
advances on the security of the output of the pulpwood produced under the
contract, we may safely assume, 1 think, that the bank had no objection
to the change which had been made in the name, from New Lepreau Limited
to Ewart (. Atkinson. By this, the second contract *‘ the seller agrees to
sell and deliver,” and “ the company agrees to purchase and accept,”
1,000 to 4,000 of draw shaved or rossed pulpwood, with detailed particulars
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of its size, how it was to be shipped. quality, etc. It was to be loaded on
cars by the seller, shipped from New River and consigned to the company at
Fairville, N.B. and the bills of lading forwarded to the company. The
defendant agreed to make advances to New Lepreau Limited (changed to
Ewart C. Athmson) as follows $1.25 per cord when cut rough; $2.00 per cord
when draw shaved or rossed in the woods; and $1.00 per cord when piled
on the bank of the river ready to be driven; shipments to be complete by
June Ist, 1934.

On the 26th of April, 1934, Ewart (. Atkinson, personally, entered
into what may be called the third contract with the company, whereby
the seller agreed to sell and deliver to the pulp company, and the company
agreed to purchase and accept 10,000 cords of ** peeled Spruce & Fir Pulp-
wood 7. With the exception of some difference in the prices to be paid,
and the advances to be made, this contract does not differ materially from
the immediately preceding one, that is the second contract. It may be
worthy of observation that in both these contracts, the operatlvo words
are not *“ sold and delivered ” and * have purchased ” but * agrees to sell
and deliver ~ and ‘‘ agrees to purchase ', words which seem to me to carry
with them the implication that at the time of the making of the contracts
it was not in the minds of the parties themselves that there should be an
immediate delivery to the purchaser of the pulpwood as soon as cut. Until
the loading, shipping, and consigning was consummated in accordance
with the terms of the contracts. the defendant company, in my opinion,
acquired no legal title to the pulpwood. What its equities, if any, may
have been. is another matter. The first advance of 1,000 to Atkinson was
made on the 17th of July. 1934 the first pulpwood shipped and delivered
under the contract was not shipped to the defendant until the 12th of
the following November. And the question is, in whoni, during the interim,
rested the lecal title to the pul;mm)d ?

Before the banks were authorized to loan money on such operations
as those with which we are now dealing, it was the common practice of
purchasers under a contract to cut lumber, to make it a term of the written
contract with the operator that the pmpt rty m the lumber cut would be
in the contractee from the stump. This would be a protection to the party
who was advancing the money to the operator to carrv on the operation.
But no such stipulation, 1 venture to think, will be found in the contracts
of the present day, in cases at any rate where the operator has to go to a
bauk for assistance, for the very obvious reason that such a stipulation would
deprive the operator of the very assistance which he wanted, in the event
of neither the operator nor the purchaser of the output being able to finance
the operation. No bank would loan to a pulpwood operator, were the
product of the operation as soon as cut, to become the property of the
purchaser of the output. So, also, I think it would be true to say, that
no banlk would be willing to advance money to a woods-operator of any
kind, to enable him to carryv on an operation, unless he could satisty the
bank that he had a contract with some responsible party, to take at a
commercially attractive price, the output of the operation.- 1f that be
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sound doctrine then we are met here with the paradoxical contention of
the defendant, which advances the proposition, and one which T think
untenable, that because Ewart (. Atkinson had contracted to sell his
pulpwood cut to the defendant company and the plaintiff bank was aware
of the fact, it could not under the Bank Act take security for advances
on the pulpwood, the subject matter of the contract between Atkinson
and the defendant company. There is nothing in the Bank Act that 1 can
see to prevent the bank from doing so.

To cover the first advance made to New Lepreau Limited (Atkinson)
and secure the repayment of the same, Mr. Atkinson gave to the bank
the following demand note, with the promise to give security thereunder
written :—

= 81,000.00 I'redericton, N.B. July 17th, 1934
“ On demand, 1 promise to pay to the Royal Bank of (‘anada,
“at its office in Fredericton, the sum of one thousand dollars,
“ with interest at the rate of seven per cent. per annum from date
until paid, for value received.

Ewart C. Atkinson

“ The foregoing note is given to the Royal Bank of (fanada for
‘an advance to the undersigned under the terms of the application
for credit and promise to give bills of lading warehouse receipts
or security under section 88 made by the undersigned to the
bank and dated Jany 24th and July 16th, day of 1934, and the
undersigned hereby plmnisus to give the said Bank from time
to time as required by the Bauk, security and further security
* for the foregoing note by way of d\s]”llhlbnts and further assign-
‘ments under section 88 of the Bank Act upon the ** goods ™
“mentioned in the said application and promise, or by way of
Warehouse Receipts or Bills of Lading for the same or part thereof,
and no security taken hereunder shall be merged in (m\ subsequent
or taken to be substituted for any prior sccurity, and the Manager
“ of the said Bank, or the Acting Manager for the time being is
* hereby appointed the Attorney of the undersigned to give from
‘time to time to the Bank the security or further security above
mtntlonod and to sign the same on behalf of the undersigned.,

“ Dated at Fredericton, N.B. this 17th day of July, 1934.

wart C. Atkinson ™’

-

~
-

-~

o

~

In all, the bank made some forty one advances to the said Ewart C.
Atkinson in connection with the pulpwood contracts with the defendant
bank, in the years 1934 and 1935, and took from him 41 separate demand
notes to all of which were attached promises to give security in form similar
to the form just set out. The first twenty of these promissory notes have
been paid and retired and are off the record; the latter twenty one of them,
the first of which is the promissory note of July 17th 1934 above set out,
run from that date to January 29th, 1935, remain unpaid and are produced
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here in Exhibit No. 21, represent the amount of the banks claim against
the defendant company, to which has been added in the plaintiff’s particulars,
interest up to the 8th of April 1936—in all $8,366.66; to that there is
to be added interest from that date to the present time.

Of the 41 securities taken by the plaintiff to cover the advances made
to Atkinson from time to time, the first 29 of them (24 Jan, 1934 to 31
Aug., 1934 both inclusive) were taken upon * all the rough or draw (drawn)
shaved spruce and fir pulpwood in the Lawrence flowage on New River
stream in the County of Charlotte or elsewhere ™ In the last 12 of the
securities (11th Sept., 1934 to 29th January, 1935, both inclusive) the
description of the pulpwood covered by the securities is enlarged by the
addition of the words ** sap peeled ”” wood. It is argued by the defendant
that upon this state of facts, the plaintiff held its secuntv upon the rough
or draw shaved pulpwood 011]\. but not upon the sap peeled wood. The
total of the Bank’s advances to Atkinson had reached on 3lst of Aug.
1934 $8,000.. and has since remained at that figure. For those advances
the plaintift held security on rough or draw shaved wood. The twelve
transactions of 11th September, 1934, and subsequently were, it is true,
simply renewals of this indebtedness, and included no new advances. 1t is
therefore contended by the defendant that the plaintiff was without authority
in law to take security for the renewals on the sap peeled wood in the same
manner as if they were original transactions involving the advance of
additional capital. If this reasoning be sound, then it is obvious that its
effect upon ﬂw plaintiff's claim w ould be most serious. According to the
defendant company, it received under the two contracts with which we
are dealing 6015.43 cords of pulpwood. Of this quantity 717.17 cords
was draw shaved wood, which, at the contract price of $6.50 per cord,
was valued at $4,596.60; and the balance of the wood consisting of 5,298. 26
cords was sap peeled wuud which, at the contract price of $7.25 per cord
made a gross value of $38,412.37. To put the matter shortly the contention
of the defendant is that the plaintiff, if entitled at all, can look only to
the value of the draw shaved wood for payment of its present claim.

It is set outl in the defendant’s factum that : *° In the summer of 1934,
“ the defendant’s manager, Mr. Lacroix becoming aware that the plaintift’s
*“ advances had reached $8,000, endeavoured to negotiate some compromise
between the parties in a settlement of their cunﬂlctlng claims, and believing
“ that there would be sufficient wood to meet the claims of both parties,
““ endeavoured to reach an arrangement whereby the wood would be
“ conveyed to the defendant by Bill of Sale, and the plaintiff would receive
< 8§2.00 a cord as the wood was delivered at the mill. This offer, however,
“ was refused.”

Although this offer was refused, it shows at least one thing, that is
that the de dendant at that time had little faith and did not think itself
secure in the title which it now asserts, but was anxious to have the wood
conveyed to it by Bill of Sale from the plaintiff so as to put its title to
the wood upon a sounder basis and beyond further question.

[
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Pulpwood is pulpwood whether draw shaved, rossed or sap peeled.
The particular designations, if I understand the matter, only serve to
indicate the season of the vear in which the wood is cut; mnothing more.
If cut in the spring while the sap is running freely, and the bark can be
easily removed, it is sap peeled wood. If cut in the fall and winter, when
the sap has stopped running, the bark is more firmly attached to the tree
trunk, and another method of removing it has to be resorted to; it is
then called rough draw shaved or Iossed but to say that it is an cntu‘el\
different commodity from the sap peeled wood is, 1 think, a fallacy.

The title to all of the spruce and fir pulpwood gotten out by Ewart C.
Atkinson during the two seasons and put into the Lawrence flowage on
New River Stream in the County of Charlotte, no matter of what pdltlcular
description it may be called, was in my opinion pledged to the plaintiff
bank upon the taking of the securities referred to.

There is authority for saying that the best description is often a general
one, such as ‘“all the pulpwood now in the following places, namely "’
Such a description would be suitable, even if it occurs in a security which is
additional to one previously taken, and would, if it were valid, in other
respects, transfer the goods mentioned in the previous security, subject to the
previous pledge, and in addition, any goods added since such previous
security was taken or not covered thoreby

A description of goods as being “ now in and upon a certain locality ”

limits the goods to which the plec hre refers to those goods only that were
at the time of the execution of the security * now in and upon = the locus
(n quo, although goods npon other premises were intended to be covered by
the security taken. The description need not be such a one as that, with
the document in hand, without other inquiry, the property could bc
identified but there must be such material on the face of the security
would indicate h(m the property may be identified if proper Jllqllll‘lfh are
instituted. It is not necessary that the property pledged should be so
described as to enable a person to distinguish the same without having
recourse to extrinsie evidence, and merely by casting his eye over it. Written
descriptions are to be interpreted in the light of tho facts known to, and
in the minds of the parties at the time; the_v are not prepared for strangers,
but for those they are to affect—the parties and their privies.

There is no evidence that there was any other operator simultaneously
cutting pulpwood on the ground operated by Atkinson, or that there was any
other operator putting wood into the Lawrence flowage on New River
Stream in the County of Charlotte. There was no danger of Atkinson’s
cut becoming intermingled or mixed up with the cut of any other operator.
There was not the slightest danger of failure in identification. Extrinsic
evidence, could, as we Jld.\. e geen, have been resorted to if necessary. There-
fore it is that [ say that in my opinion the description of the pulpwood
piedged by At kinson to the bank, anterior to the 11th of September, 1934,
was broad enough in its terms to include ** sap peeled 7 wood, ailthough
that term was not used in the securities taken.
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Aside from all that, however, I can see no objection to the bank taking
additional security upon the sap peeled pulpwood at the time of the renewals
of the 88,000 note. If the bank holding pledged pulpwood as security for
the notes, substitutes for these notes renewals from time to time, without,
however, receiving actual payment, the whole series of notes and renewals
form links in the chain of liability, which is secured by the pledged pulp-
wood. Although as a matter of book-keeping the bank may have treated
the first notes, and the subsequent substituted notes, as paid by the
application of the proceeds from time to time of the renewals, there is no
payment in fact of the notes for which the security was given.

The facts of the transaction between Atkinson and the bank are not
really in dispute here; it is the legal effect of those transactions that is the
question. The bank had before it the contracts between Atkinson and the
defendant company, and therefore knew that the company as purchaser
of the pulpwood under the contracts, would, when the liens and charges
against it were discharged, become its owner. In its negotiations with
Atkinson the bank was not acting in the dark or behind closed doors, but
on the contrary kept the defendant fully informed of every step in the
negotiations. [ think one would be ]ustmc(l in saying that the company
knew as much of what was going on between the bank and Atkinson as did

the bank itself. That I think is so fully demonstrated by the mass of

documentary evidence which was introduced at the trial, that 1 see no
reason for further referring to this phase of the case.

Under the facts as disclosed by the evidence, and according to the law
as | understand it, I have had no difficulty whatever in arriving at the
conclusion that the plaintiff is entitled to recover. The plaintiff is entitled
to recover S8,000 with interest thereon at the rate of seven per cent. per
annum up to the 8th of April, 1936 (date of particulars delivered) $366.66,
to which is to be added the accrued interest on the principal sum from
that date to judgment $530.87, amounting in the aggregate to $8,897.53,
and for that amount there will be a verdict entered in td\mu of the pldmtlﬁ

and against the defendant. And the defendant mmust pay the cost of
the action, Judgment accordingly.

The pleadings in this case are quite voluminous. The able and exhaus-
tive briefs of counsel on both sides filed with the Court, obviously have
been prepared with care and doubtless with accuracy. It may be that
in the judgment which I have just read, some of the claims advanced by
the plaintiff or some of the defence set up by the defendant have been
either overlooked or but casually referred to. In order, therefore, that
neither party may suffer from any delinquency in this respect on the part
of the trial Court, I am filing with this Judtrmunt as an appendix thereto,
the briefs filed with the Court, which will show with precision and in detail,
the contentions of the respective parties, and the authorities upon which
each relies,
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No. 22.
Notice of Appeal.

In mHE SverEME CourT APPEAL DIVISION.

Ox Aprrearn, FroM THE Kine's BExca Division.

Between
THE RovaL Bank ofF CaNapa - - - - - - Plaintiff
and
Port Rovar Purp & Parer CompaANy Lmmrrep - : - Defendant.

TAKE NOTICE that the Defendant intends to appeal and does hereby
appeal to the Supreme Court, Appeal Division from a verdict given and
judgment directed on the trial of this action before the Honourable Chief
Justice Barry, sitting without a jury on the fifth day of February A.D. 1937,
and that the Court of Appeal will be moved on Tuesday the thirteenth day
of April or as soon thereafter as Counsel may be heard by Counsel on behalf
of the Defendant for an Order that the said verdict given and the said
judgment directed be set aside and that a verdict be entered in favor of the

Defendant, or failing that, for a new trial or for reduction of damages.
Dated this fifteenth day of February A.D. 1937.
(Sgd) Sanrvorp & TEED.
Defendant’s Solicitors

To : Messrs. Hanson, Dougherty & West
Plaintiff’s Solicitors
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No. 23.
Formal Judgment.

June Session, 1 George VI.
Friday, June 11th, 1931

Ix THE SupPrREME CoOURT APPEAL DIVISION.

O~ AprpPrAL FrROM THE Kixg's BexcH DIVISION
Between
Rovarn Baxk orF Cavapa - - - - - - - Plaintiff
and
Port Rovar Porep & Paper Company, LamiTED - - Defendant.

Upon hearing, in April Session last, Mr. C. F. Inches, one of His
Majesty’s ( ‘ounsel of counsel for the defendant, appellant herein, in support
of an appeal from the judgment of the Chief Justice of the King's Bench
Division, and upon hearing Mr. (. L. Dougherty, of counsel for the plaintiff,
respondent. herein, contra, the Court, having taken time to consider, DorH
Nxow Orper that the Judgment in favour of the plaintift be reduced to the
sum of one hundred and ninety-two dollars and two cents (5192.02), with
costs of the action, and that the appellant have the costs of the appeal.

By the Court,
(Sgd) H. LESTER SMITH
Registrar,

No. 24.
Reasons for Judgment of Baxter C.J. for the Court.

Before Baxrer, C.J., GRIMMER and FAIRWEATHER, J.J.
Baxrer, C.J. :

The htdtement of Claim alleges the making of a contract on 3lst
October, 1933 between the do’[enddnt and New Lepl eau, Limited for one to
four thuusdnd cords of pulpwood, in which contract on or about the
1st March, 1934, with the defendant’s consent, one Ewart (!. Atkinson was
substituted for New Lepreau, Limited. It further alleges that Atkinson
in order to finance his pulpwood operation applied to the plaintiff in
January., 1934 for a revolving line of credit for that operation and gave
security under section 88 of The Bank Act for advances which were
subsequently made. Also that he assigned to the plaintiff all moneys and
claims to which he was entitled under the agreement. There is also set forth
another contract of 26th April. 1934 between Atkinson and the defendant for
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the purchase by the latter of ten thousand cords of pulpwood, the right
to any moneys or claims thereunder being assigned by Atkinson to the
plaintiff as before. The plaintiff also alleges that Atkinson delivered to the
defendant under these agreements h()oo 43 cords of pulpwood which it
claims was its property under Section 88; that the defendant did not pay
the purchase price therefor or any part thoreoi to the plaintiff and that
there is now due and owing thereon from the defendant to the plaintiff
$8,366.66 “* being the amount of the advances made by the plaintiff to
Atkinson on his said pulpwood operations, together with interest thereon.”
In the alternative, the plaintiff claims for conversion of the quantity of
pulpwood above mentloned.

The matter was tried before the learned Chief Justice of the King's
Bench Division, who gave judgment for the plaintiff for the full amount
claimed.

Early in the year 1933 there was a contract between the New Lepreau,
Limited, an 111('01p0rated company, and the defendant for the supply of
a quantity of pulpwood to the latter. This contract was not put in
evidence. It is not denied that under this contract the defendant suffered
a loss of 85,330.91 by reason of its advances being greater than the value
of the wood delivered. As I understand it, this houle 18 not contested
but the Bank contends that it has a superior claim.

At 3lst October, 1933, the date of the first contract in evidence, the
New Lepreau, Limited was the holder of several timber licenses from the
Government of New Brunswick in what is commonly called the Lawrence
flowage in Charlotte County. These licenses were and still are in the name
of that company but they have since been deposited, not hypothecated,
to the Bank. Mr. Murray, the Bank manager, says that he got them some
time in 1935; that he did not take them over; that he is holding them
in the Bank’s possession; that they were left with him by Mr. lwmt G
Atkinson (President of the New Lepreau. Limited) but that they were not
hypothecated.

At the first mentioned date the New Lepreau, Limited was a company
organized under the Companies™ Act of New Brunswick and in January,
1934, when the Bank made its first loan to Atkinson, 489 shares of ¢ 1,}114[
stock had been issued, of which all but two shares were in Atkinson’s name.
Eventualiy the Bank held 247 shares and the defendant 241. The shares
the Bank held were endorsed in blank and were held as collateral security
for old advances to Atkinson totailing approximately 528.,000.00.

By the contract of 3ist October, 1933, the New Lepreau. Limited agreed
to sell to the defendant from one thousand to four thousand cords of draw
shaved or rossed spruce and fir pulpwood to be cut from lands owned and
controlled by the seller and situated at New Lepreau, N. B.  The contract
was to be completed by Ist June, 1934 and the price was $6.50 per cord
with 81.25 per cord advance when the wood was cut rough, $2.00 per cord
when draw shaved or rossed in the woods and $1.00 per cord when piled
on the bank of the river ready to drive. The place of delivery was
Fairville, N. B., near which the defendant’'s mill is situated though the
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defendant might require delivery elsewhere upon making freight adjust-
ments. On or about 10th January, 1934—as appears from an endorsement
upon it—the defendant gave the plaintifi a cheque, postdated 15th
February, 1934, for 85,350.00 as payment in full of advances to New
Lepreau, Limited for operation of pulpwood, 1933. This refers to this
contract which is not in evidence and the figure is not to be confounded
with the 85.330.91 which was owing by the New Leprean, Limited to the
defendant after payment of the cheque.

On 20th January, 1934, Ewart (', Atkinson signed a notice of intention
to give security under the Bank Act which was 1(*(»1%01(‘(1 on 22nd Jannary.
On 24th January, Atkinson applied to the Bank for an advance of
$5,000.00 and executed an agreement to give security under Section 88
on ‘all the rough or draw shaved or sap peeled spruce and fir pulpwood
(hereinafter referred to as ‘ goods ') which are now owned or which may
be owned by the undersigned from time to time while any advances made
under this credit remain unpaid, and which are now or may hereafter be
in the Lawrvence flowage on New River Stream in the County of Charlotte
or elsewhere.”  The request was for a revolving line of credit of $5,000.00
for the applicant’s pulpwood business. At the same time, Atkinson
exccuted an agreement as to the powers of the Bank in relation to all
advances and securities held thercfor which it is not necessarv to discuss
at present. Suffice it to say that it is in his name and his name slone.

Before 12th March the Bank advanced 52,000.00 upon such security
as it had obtained. Apparently Atkinson had asked the defendant to
agree to have the contract changed so that he would be substituted for the
New L(pro;iu. Limited, for we have the defendant’s letter to him of that
date agreeing to the change but stating that the defendant was charging
against th(u contract the advances ahmuh made **on this pmtuuhm
contract.”

There was no agreement between Atkinson and the New Lepreau,
Limited. 1 think he sums up the attitude of himself and the Bank manager
when he says (Record p. 78) :— " I am the New Lepreau, Limited.” He acted
in that manner so far as he could. It does not appear that there
was any examination of his right to do so. When one looks at the
contract of 3lst October, 1933 (No. 1 in evidence) and notes that
the change which Atkinson requested be made therein was made by
typing ** ( )" around the words * New Lepreau, Ltd.” and
typing over the top of it the words * Ii. (. Atkinson ™, without making
any alteration in the execution of the document, and so far as the
evidence discloses, without the execution of any instrument of transfer
or any agreement, it is unfortunate that a Bank manager should have
tholwht it to be sufficient. Here was plain evidence thdt the limits did
not l)elonu to Atkinson or at least that the lands which were to provide
the wood were owned or controlled by the New Lepreau, Limited. Surely
this called for an examination of the timber licenses by the plaintiff’s
manager or the making of some enquiries. None were made. Mr. Atkinson’s
*L’etat ¢'est moi 7 was accepted as sufficient! One who holds control
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of the shares in a company cannot assume, merely by reason of that fact,
to act as the company. Nolomon’s case (1897) A. C. 22; Gramophone
& Typewriter, Ltd. v. Stanley (1908), 2 K. B. 89; Macaura v. Northern
Assurance Co. (1925) A. C. 619.

Security under Section 88 can only be given by the owner. Hatfield v.
Imperial Bank, 6 Terr. L. R. 296; Barry v. Bank of Ottawa, 17 O. L. R. 83.

The word ** owner ” has no definite meaning. It may refer to owners
having either the whole or partial interests. It is not a legal term but
must be understood from its ordinary use. It may be taken o mean any
parties who have any interest, A man cannot become an owner without his
assent. Lister v. Lobley, 7T A. & K. 124; Chauntler v. Robinson, 4 Ex. 163 ;
Eglinton v. Norman, 46 L. J. 9 B. 557; Miller v. Alliance Ins. Co. 7 Fed.
Rep. 649.

These and many other cases might be referred to. Most of them involve
the construction of particular statutes but through them all there runs the
idea that an owner must have some interest. Without interest, he is not an
owner. Now in the present case the timber licenses were held by the New
Lepreau, Limited. They were not (1\s1;:nod to Atkinson. Eventually they
were deposited with the Bank but there is no testimony as to the author ity
by which they were deposited. There is no evidence of any agreement
between the New Lepreau, Limited and Atkinson and it is most pmbabl(\
that thelo was none. In fact, when he says:—" I am the New Lepreau,
Limited ™ 1 think he goes to the root of the whole matter so far as his own
actions were concer ned. In short, he assumed that as President he had
control of the company and could do whatever he desired to do with its
property. But what he did was in his own name. His actions do not
raise any question as to the powers of a president or as to whether what
was done was simply a matter of internal management. He gave the
security under Section 88 in his own name and professed to be owner of the
wood. No far as the evidence discloses, the wood was the property of the
New Lepreau, Limited. When and how did Atkinson become the owner
of it? It surely cannot be contended that by professing to sell as his own
the property of some other party that he could make himself the owner of it.

Section 88 constitutes a necessary invasion of provineial constitutional
powers. [t transcends the provincial Acts relating to the evidence of title
by sale or mortgage of certain chattel property. But we cannot either add
to or take away from its language. When the section speaks of certain
things which may be done by an = owner” then the only person who can
do them must fall within some reasonable interpretation of that word.
Atkinson does not. [t was incumbent upon the Bank manager to see that,
when he took security under Section 88 he was getting it from an OWher.
The slightest investigation on his part would have make it manifest that
Atkinson was not an " owner.” No far, therefore, as the Bank’s case is
based upon Section 88 it cannot be supported.

On 10th March, 1934 Atkinson assigned to the plaintiff ** all moneys,
claims, rights and demands whatsoever which the undersigned (Atkinson)
may now or at any time hereafter have or be entitled to under or by virtue
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of or in respect of or incidental to a certain contract dated the 31st day of
October, 1933 made between the nndersigned and Port Royal Pulp & Paper

Co. securing and/or covering 1000 to 4000 cords of draw shaved or rossed
spruce and firm ]mlpwood [ agree with the plaintiff’s contention that
this is not an assignment of the contract itself but only of any debt or
claim which might arise under it. Notice of this assignment was given to
the defendant l)g the Bank manager’s letter of 12th March in which he asked
what payments the defendant had made to date on this contract. The
reply, 16th March, states that the advances during the winter were $5484.90
“plus an amount of about $4,000.00, over advanced on the other contract
which we have with him and which he has asked us to charge against this
new contract.” That refers, evidently, to the amount of Hf) 330.91 before
mentioned. Atkinson says (Record p. 76) that he never objected to charging
up against the latter contract what he terms ** the discrepancies on the fi r\ty
one.””  Strange to say, Mr. Lacroix the defendant’s manager, was not
asked about t}ns, and the plaintiff’s counsel made no attempt to attack the
statement. Accepting the evidence, slender as it is, as sufficient to incor-
porate the deficit on the first contract of 1933 in the contract of 31st October
of that year, yet the lang guage cannot, I think, be extended to the contract

of 20th April, 1934. Tt is true that the defendant practically treated all
these contracts as one but I cannot see, in view of the testimony, any
justification for applying the original deficit to anything but the contract
of 31st October, 1933. It seems clear, however, that the deficit on the
earlier contract was agreed to be charged (ur(unst the contract of 3lst
October, 1933 hefore Atkinson’s d\\lol]lll(‘llt to the Bank.

We now come to the third contract, that of 26th April, 1934 whereby
Atkinson agreed to deliver to the defendant ten thonsand cords of peeled
spruce and fir pulpwood to be cut from lands owned or controlled by the
seller and situated in Charlotte County, N. B. The next day an assignment
was made to the plaintiff of the rights and debts under this contract similar
to the terms of the assignment of the contract of 31st October, 1933.

To quote from the plaintift’s factum :—* Copies of these assignments
were delivered to the defendant by the Bank and the defendant made
payments from time to time to the Bank which the Bank applied against
its advances to Atkinson in connection with his operations. This procedure
continued until about July, 1934 when tho gquestion of re-payment of the
Bank’s advances became a very live issue.

After that time the defendant paid all the operating expenses and the
Bank ceased to make any advances to Atkinson. The result of the three
contracts is summed up (Record p. 359-60). The loss to the defendant
on the three contracts was 8$542.29. A factor in this calculation is 85.330.91,
the defendant’s loss on the contract in 1933—the first contract,—which was
to be charged to the contract of 31st October, 1933 but has nothing to do
with that of 26th April, 1934.

From sheet = D™ we find that 701.17 cords of draw shaved pulpwood
were delivered to the defendant under the contract of 31st October, 1933
for that description of wood. The price is $6.50 per cord, so the defendant
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received wood to the value of $4,596.60 which it could properly set off

against the balance due upon the preceding contract of 85,330.91, leaving
a loss to the defendant of $734.31 which it is not entitled to charge against
the contract of 26th April, 1934. When we subtract this amount of
$5,330.91 from the total debit of $43.551.26 it leaves $38,220.35 as the
debit char wcdhlc to the latter contract. Under that contract the defendant
received 5298.26 cords at 57.25 per cord which would give Atkinson a
credit of $38,412.37 or a balance in his favour of 8192.02. 1 think this
calculation is as favourable to the plaintift as it can be made. 1t may be
that owing to the defendant’s method of treating all these contracts as one
transaction that there are some details which should be charged against the
latter contract rather than the former. It is impossible to ascertain this
from the evidence and I do not think that it is of any use to order a reference
as it is manifest that the method of accounting employed will not disclose
anything more than we have in sheet = D.” On this branch of the case
the plaintiff cannot claim anything more than Atkinson would have been
entitled to receive and it was for them to show what that amount was.

The judgment in favour of the plaintift must, therefore, be reduced to
$192.02, with costs of the action, and the defendant must have the costs of
this appeal.
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No. 25. Faieki

i Nupreme
Notice of Appeal. ('«”,Z:;[.,/ ':i}
Canada.

Take Norice that the above named Respondent will appeal and —
does hereby appeal to the Supreme Court of Canada from the Judgment No. 25.
of the Supreme Court of New Brunswick, Appeal Division, entered in Notice of
this cause on the eleventh day of June, A.D. 1937, whereby the Judgment }l’l’e“lv
entered herein by the Chief Justice of the King's Bench Division on the I(J;;l‘l'lu”e'
fifth day of February, A.D. 1937, in favour of the said Respondent for the
sum of Eight Thousand Kight Hundred and Ninety-Seven Dollars and

10 Fifty-Three Cents (58.897.53) and costs, was reduced to the sum of One
Hundred and Ninety-Two Dollars and Two Cents (S192.02), with costs
to the said Respondent on the trial of the action, and with the costs of
appeal allowed to the said Defendant.

Dated this 24th day of June, A.D. 1937.

(Sgd) Haxsox, Dovenerry, & West
Solicitor for Respondent.
To Messrs. Sanford & Teed,
Appellant’s Nolicitor.

No. 26. No. 26.
Bond on
: 1
20 Bond on Appeal. Appeal,

- i 17th Nept-
K~yxow arnn Mex By 7uese Presexts that we, Tiun Rovan Baxk (*Ilnht-‘-r‘}

o ('axapa, a duly incorporated Bank under and by virtue of the laws 1937,
of the Dominion of Canada, having its Head Office at the City of Montreal,
in the Province of Quebec; Cuarnes L. Dovcnerty, of the City of Fred-
ericton, in the County of \'ork and Province of New Brunswick,
Barrister-at-Law; and Winiiaw .J. WesT, of the same place, Barrister-at-
Law; are jointly and severally hr ld and firmly bound unto Port Royal
Pulp and Paper Company, Limited. in the pe nal sum of Five Hundred
Dollars (S500.00) of lawful money of Canada to be paid to the said Port
30 Royal Pulp and Paper Company, Limited, its successors and assigns;

For wnrcn Pavmext well and truly to be made the Royal Bank of
(; anada binds itself, and each of the said Charles L. Dougherty and William
. West binds himself, their and each of their heirs, executors, administrators
;1_11(1 SUCCesSs0rs, fHIi][_\ l).\ Lll('.‘*'. |1H'.~5(‘Ilis.
Sealed with our seals and Dated this seventeenth day of September,
AD. 1937.
Whereas a certain action was brought in the King's Bench Division
of the Supreme C'ourt of New Brunswick by the said The Royal Bank of
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In the (‘fanada, Plaintift, against the said Port Royal Pulp and Paper Company,

Supreme 1 imited, Defendant; and
Court of

Canada. Whereas Judgment was given in the said Court against the said Port
— Royal Pulp and Papvl' Company, Limited, who appmlul from the said

gl

B ‘\‘{‘- A, ]udgmont to the Supreme Court of the Provinee of New Brunswick, Appeal
01l O

Appeal; Division; and

17th Sept- Whereas Judgment was given in the said action in the said last

ember, mentioned Court on the llth day of June, A.D. 1937; and

1937—con-

tca Whereas the said The [\oyal Bank of Clanada complains that in giving

the last mentioned Judgment in the said action upon the said (lppeal 10
manifest error hath intervened, wherefor the said The Royal Bank of
Canada desires to appeal from the said Judgment of the Supreme Court

of New Brunswick, Appeal Division, to the Supreme Court of (‘anada ;

Now the condition of this obligation is such that if the said The Royal
Bank of (fanada shall effectually prosecute its said Appeal and pay all
such costs and damages as may be awarded against it by the Supreme
Court of (‘anada, then this obligation shall be \'01(1 otherwise to remain
in full force and effect.

Signed, sealed and delivered by The)

[\m/dl Bank of (anada in the ' 20
presence of | (Sed) N. R. NopLi
e Assistant General Manager
(Sgd) . (. ARMSTRONG

(Sgd) J. T. Keay
Assistant Secretary.

said Charles L. Dougherty and
William J. West in the presence of » (Sgd) Cnarres L, DovGnurTY

J
Signed, sealed and delivered by the]

(Sgd) JunNie D. Savspers | (Sgd) Wirniam J. Wesr
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No. 27.

Agreement settling Case on Appeal.

It is hereby agreed that the following shall constitute and form the
case on appeal to the Supreme (‘ourt of Canada :

1. Writ of Summons.
2. Amendment to endorsement of Writ of Summons.
3. Statement of (laim.
4. Defence.
5. Amended Statement of (laim.
10 6. Defence to Amended Statement of Claim.
7. Amendment to Defence to Amended Statement of Claim, dated

April 23rd, 1936.

December 2nd, 1936.
9. The stenographer’s record of the trial.

10, All exhibits numbered one to twenty-seven inclusive and A to D
inclusive.

11. Judgment of Chief Justice Barry on the trial of the action.

12.  Certificate of Clerk of York Nisi Prius Court.

20 13. Notice of Appeal to the Appeal Division.

14. Reasons for Judgment in the Court of Appeal.

15. Rule of Court of A,pp(_ al allowing the Appeal.

16. Notice of Appeal to the Supreme (‘ourt of Canada.

17. This agreement settling the case on Appeal.

18. Bond on Appeal.

19. Order approving security for costs of Appeal.

20. Certificate of Registrar of the Supreme (Court.

21.  Certificate of Solicitor for Appellant.

-Dated this twenty-seventh day of September, A.D. 1937.
30 (Sgd.) Haxson, DovaniErTY & WEST.
Appellant’s Solicitor.
(Sgd) SANFORD & TEED
stpondont's Solicitor.

r O 2005 4

8. Amendment to Defence to Amended Statement of Claim, dated

In the
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27th Sept-
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1937.
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No. 28.
Order approving security for costs of Appeal and Case on Appeal.

IN THE SvprEME COURT orF (CANADA.
ON APPEAL rrOM THE SUuPrREME COURT oF NEW BRUNSWICK

Jetween

Tae Rovarn Baxk or Cavapa - = - - (Plwintiff) Appellant
AND

Port Rovar Prre & Parer Covmpaxy, Livmitep - (Defendant) Respondent.

Upon the application of the above named Appellant, and upon agree-
ment between the parties as to what shall constitnte and form the case
on appeal to the Supreme Court of Canada and that an Order be made in
the terms of the said Agreement, and upon hearing what was alleged by
Counsel for the Appellfmt Ir 1 ORDERED that the Bond entered into on
the seventeenth day of September, A.D. 1937, in which The Royal Bank of
Canada, Charles L. D()ucrherty and William .J. West are Obligors and Port
Royal Pulp and Paper Company, Limited, is Obligee, filed as security
that the Appellant will effectually prosecute its Appeal from the Jndumont
of the Appeal Division of the Supreme ('ourt of New Brunswick dated the
eleventh day of June, A.D. 1937, and will pay such costs and damages as
may be awarded against the said The Royval Bank of (fanada by the Supreme
Court of (anada, be and the same is hereby allowed as good and sufficient
security; AND 1T 18 FURTHER ORDERED that the case agreed upon and
dated the twenty-seventh day of September, A.D. 1937, signed by the
Solicitors for both parties shall constitute and form the case on Appcal
to the Supreme Court of Canada, AND IT 1S FURTHER ORDERED that the
costs of this application be costs in the cause.

Dated this 28th day of September, A.D. 1937

(Sgd) W. Hexry HAarrison
Judge of the Supreme Court of New
Brunswick-—Appeal Division.

No. 29.
Certificate of Appellant’s Solicitor.
(Not printed.)

No. 30.
Registrar’s Certificate certifying Case on Appeal and Bond.
(Nol printed.)
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No. 31.
Factum of The Royal Bank of Canada.

Part 1.

Statement of Fucls.

In the
Supreme
Court of
Canada.

No. 31.
Factum of
The Royal

The action herein was brought by the Appellant against the Respondent Bank of
for the sum of Eight Thousand Dollars ($8,000.00) with interest thereon at Canada,

the rate of seven per centum (7%) per annum from the thirtieth day of
June, A.D. 1935, being the amount of advances by the Appellant to one
Ewart C. Atkinson to d’\'\lbt him in two pulpwood contracts he had with
the Respondent, Exhibit #1,(Record p. 221) and Exhibit #10,(Record p. 316).
The moneys at any time due and payable by the Respondent to the said
Atkinson under the said contracts were assigned by two assignments, one
dated March 10th, 1934, (Exhibit #6, Record p. 310) by which the moneys
due and payable under the first contract (Exhibit #1, Record p. 221) were
db%lgll(*(l to the Bank, and the other dated May 2 th 1934, (Exhibit #11,
Record p. 318). which assigned the moneys due and pavable by the Defendant
to Atkinson under the second contract. In the alternative the Appellant
claims against the Respondent for the conversion of 6005.43 cords of pulp-

wood to which the Appellant claimed ownership and title by virtue of

security given thereon to the Appellant by Atkinson under the provisions
of Section 88 of The Bank Act.

The action was tried before Chief Justice Barry of the King's Bench
Division, without a jury, at the York Nisi Prius Sittings, on the 17th,
18th and 19th days of November 1936, but judgment was reserved pending
the filing of briefs by Counsel upon questions of both law and fact with the
Trial Judge. Counsel filed briefs, the Plaintiff on the 17th day of December,
A.D. 1936, and the Defendant on the 6th of January, A.D. 1937, which
briefs have been filed with the Judgment by the Trial Judge, and on the
fifth day of February, 1937, the learned Trial Judge delivered Judgment
finding for the Plaintiff for the full amount of claim, which with interest
amounted to $8.897.53, for which amount Judgment was entered. From
this Judgment the Defendant appealed to the Supreme Court of New
Brunswick, Appeal Division. By a Judgment of the Appeal Division of the
Supreme Court of New Brunsw ick the .Ju(lumcnt in favour of the Plaintiff
was reduced to the sum of $192.02 with (,obt\ of the action to the Plaintiff
and with costs of the appeal to the Respondent (Defendant). The said
Judgment was delivered on the eleventh day of June, 1937,

'l he facts of the case although somewhat involved are, in the main,
not disputed.

The Bank’s claim against the Company is twofold, in that the Bank
is suing the Company (1) fm conversion, and (2) as assignee of the purchase
price of certain pulpwood received by the said Company under two contracts
with the said Kwart . Atkinson.
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The Bank claims the ownership of the pulpwood in question, under and
by virtue of the security given by Atkinson to the Bank under the provisions
of Section 88 of The Bank Act. The Bank also claims all money due and
payable by the Company under the terms of the two contracts, by reason
of the assignment of all moneys due thereunder from Atkinson to the
Bank.

However, the Bank is only seeking to recover from the Company to the
extent of its advances to Atkinson still outstanding and unpaid, together with
interest thereon to date.

These advances are represented by certain demand notes of the said
Atkinson payable to the Bank, as set out in the Statement of Claim and
admitted in evidence (Exhibit #21, numbered 21 to 41, inclusive, Record
pp. 327-348).

The facts as disclosed by the evidence are as follows, viz.: New
Lepreau, Limited, a Limited Company, entered into a contract with Port
Royal Company on the 31st October, 1933, to sell and deliver to the said
Company 1,000 to 4,000 cords of draw shaved or rossed spruce and fir pulp-
wood, at the price of $6.50 per cord delivered at the Company’s mill at
Fairville, N.B., the same to be cut from lands owned or controlled by the
seller at New River, New Brunswick. This contract is in evidence (Exhibit
#1, Record p. 221). The capital stock of New Lepreau, Limited, was at the
time of the making of the said contract practically all held and owned by the
said Ewart C. Atkinson, who owned and held 247 shares, and the Respondent,
who held 241 shares, out of the total issued capital stock of 490 shares.
The other two shares were held as qualifying shares.

About March 1st, 1934, by agreement between Mr. Atkinson and the
Defendant Company, Bwart C. Atlumon was substituted for New Lepreau,
Limited, in the said contract (Exhibit 75, Record p. 309).

On or about January 20th, 1934, the said Ewart (.. Atkinson applied
to the Manager of the Royai Bank of Canada at Fredericton, N.B., for
assistance by way of advances, in order to carry on his pulpwood opomtlons,
and on the same day Atkinson signed a Notice of Intention to give security
to the Bank under the authority and provisions of Section 88 of The Bank
Act. This notice was duly filed with the Assistant Receiver General at Saint
John, N.B., on the 22nd day of January, 1934 (IExhibit #2, Record p. 223).

On the 24th of January, 1934, the said Ewart (. Atkinson signed an
application to the Bank for a revolving line of credit up to $5, 000.00,
connection with his pulpwood oporatlons. agreeing thereby to give security to
the said Bank on all the rough or draw shaved or sap pcolod spruce and
fir pulpwood which was then owned by Atkinson or which might be owned
by him while any advances made under the said appllmtlon for credit
remained unpaid, and which said pulpwood was then or might afterwards
be in the Lawrence lowage on New River, in the County of ( ‘harlotte, or
elsewhere (Exhibit #3, Record p. 224).

At the same time Atkinson signed Bank Form 301, being an
agreement setting out the powers of the Bank in relation to advances and
qec,url‘uou held theretor (Exhibit #4, Record pp. 225-228), Sections 1, 2
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(Record p. 225), 5, (Record p. 226) and 12 (Record p. 228) of this form
specify the Bank’s right to the proceeds of the sale of the goods secured
and provide for the assignment of these proceeds to the Bank.

The same day the Bank made its first advance to the said Atkinson
of §1,000.00 and took security from him on all the rough or draw shaved
spruce and fir pulpwood in the Lawrence flowage on New River in the
county of Charlotte or elsewhere (Exhibit 20 (1) Record p.229). In allthe
Bank made some forty-one (41) advances to Ewart (. Atkinson totalling
$8,000.00, in connection with his pulpwood operations in the years 1934—
1935 and took from him forty-one (41) separate forms of security under the
provisions of Section 88 of The Bank Act therefor (Exhibit #20, 1 to 41
inclusive, Record pp. 229-307.)

When each advance was made by the Bank to Mr. Atkinson, the
Bank took from Atkinson his demand note for the amount of such advances
and a form of security on the pulpwood of the said Atkinson situate in the
Lawrence flowage on New River Stream in the County of Charlotte or
elsewhere, for the amount of such advances.

In all some forty-one (41) demand notes corresponding \\1th the
forty-one (41) forms of security (Exhibit #20, 1 to 41 Record pp. 229-307)
were given by the said Atkinson to the Bank, covering the dd\/ance% made to
Atkinson by the Bank, but at the time of the issuing “of the Writ herein the
first twenty (20) of said notes had been liquidated. The remaining notes

(Exhibit #21 to 41 inclusive Record pp. 327-348) represent the amount of

Atkinson’s indebtedness to the Bank and is the amount now claimed by
the Bank against the Defendant (‘fompany.

Between January 24th, 1934, and March 10th, 1934, the Bank had
advanced to Mr. Atkinson, in connection with his operations, $3,000.00,
and had taken security therefor in the manner and form above referred to.

On the 10th of March, 1934, the Bank took from Atkinson an assign-
ment of all moneys due under the contract dated October 3lst, 1933
(Exhibit /6, Bank Form Le 212, Record p. 310) and a copy of said assignment
was mailed to the Pulp Company on the 12th of March, 1934 (Kxhibit #7,
Record p. 313) and acknowledged by the Company (Exhibit #8, Record
p- 313) on March 16th, 1934. This form of assignment was executed
pursuant to and was a carrying out of the terms of the agreement set out
in Form 301.

On March 20th, 1934, the Bank notitied the Company that it held
security from Mr. Atkinson on his pulpwood under provisions of Sections 88
of the Bank Act (Exhibit #9, Record p. 314).

On April 26th, 1934, the said Ewart (". Atkinson entered into another
contract with the said Company for 10,000 cords of peeled spruce and fir
pulpwood at the price of ‘%7 25 per cord delivered at the Company’s mill
at Fairville, N.B. (IExhibit #10, Record p. 316), said pulpwood to be cut from
lands owned or controlled b\/ Atkinson at New River, Charlotte County,
New Brunswick.

On May 27th, 1934, the said Atkinson assigned to the Bank all moneys

at any time due and payable to the said Atkinson under the contract of
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April 26th, 1934 (Exhibit 11, Record p. 318). OnJuly 17th, 1934, the Bank
forwarded a copy of this assignment to the Defendant Company (Exhibit
£12, Record p. 327

On July 16th, 1934, the said Ewart (. Atkinson, hn(hng that he
required further assistance from the Bank to assist him in carrying on his
operations, applied to the Bank for an increase in his line of credit. The
dpph(dtlon he signed therefor (KExhibit #14, Record p. 321) was marked as
follows °‘ supplementary to application and promise dated January 24,
1934, and was an application for a revolving line of credit up to
$10,000.00, Mr. Atkinson thereby agreeing to give security to the Bank
therefor on all the rough, draw shaved or sap peeled spruce ¢ and fir pulpwood
in the Lawrence flowage on New River Stream in the County of Charlotte
or elsewhere. At this time the said Atkinson signed another Form 301
and delivered same to the Appollant (Exhibit #15, Record p. 323).

On the 19th of July, 1934, the C'ompany acknowledged to the Bank
the receipt of the assignment of moneys due under the contract of April 26th
1934, and at the same time advised the Bank that they had made advances
to Atkinson on his contracts amounting to $10,975.62 (Exhibit £16,
Record p. 349).

This sum of $10,975.62 included therein a sum of $5.330.91 carried
forward by the Defendant Company from an old contract which the said
Company had with New Lepreau, Limited, in the Spring of 1933 (which
is not in evidence) and subsequently applied by the said Defendant Com-
pany against the current (ontla(ts which said C'ompany had with Atkinson,
namely, Exhibits #1 and #10 (Record pp.221 and 316). This sum of §5,330.91
shows in the knocked down statement of account (Kxhibit D1, Record p. 3539).

The Bank had assisted said New Lepreau, Limited, with the contract
veferred to in the preceding paragraph, and the Defendant (C‘ompany paid
to the Bank the balance due the Bank thereon. in the month of January
1934, and prior to the application for credit made by Atkinson dated
January 24th, 1934, the same having been paid to the Bank by a post dated
cheque of the Detendant Company for the sum of 55,350.00 (Exhibit #27,
Record p. 308). No that in reality the Defendant Company in the month of
July, 1934, accordimg to its own figures, had advanced to Atkinson on the
current contracts (Exhibits #1and 710, Record pp- 221 and 316) the sum of
£5.644.71, and at the same time the Bank had advanced to Atkinson on his
same operations the sum of $6,000.00 and had taken Section 88 security
on his pulpwood therefor, and had so advised the Defendant C'ompany on
the 20th of March 1934 (See Exhibit 49, Record p. 314).

By agreement between the (‘fompany and Atkinson the Company
agreed to take fall delivery of 3,000 cords of pulpwood and actually received
from him 1,772.50 cords in the month of November 1934.

During the months of July, August and September, 1934, there were
at least two conferences between Mr. A.J. Lacroix, Manager of the Defendant
Company. Mr. Atkinson and Mr. Murray, Manager of The Royal Bank of
(anada at Fredericton, N.B.. at which interviews the whole situation was
discussed. There was also some correspondence between the same parties
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(See Exhibits 17, 18, 19, 22, 23, 24 and 25, Record pp. 349; 354; 355; 350;
351; 353; 352). Nothing, however, came from these interviews and
the correspondence, and the relative positions of the Bank and the
Company were in nowise changed as a result thereof.

The Bank made repeated demands for payment from time to time, both
to Mr. Atkinson and to the Defendant Company, without result, and on
May 15th, 1935, the Bank notified Mr. Atkinson by letter not to move any
of the pulpwood until the Bank’s advances were fully paid (Exhibit 26,
Record p. 358).

This letter was shown by Mr. Atkinson to Mr. Lacroix the next day,
May 16th, 1935, and they discussed the matter fully (See evidence of
Mr. Atkinson at Record p. 65).

Despite these instructions from the Bank the Company actually took
delivery of 4.332.52 cords of pulpwood in the months of May, June and
July, I B) \'dlll(‘d. according to the Company’s own figures, at $26,786.32.
\othmg“dx paid to the B dnk. (See evidence of Mr. Lacroix at 1\(‘001(1 p. 95).

In all, the Company took delivery of all the pulpwood, amounting to
6005.43 cords of pulpwood, under the two contracts dated October Hst
1933, and April 26th, 1934, © but refused to pay the Bank the monies due
under the contracts hereinbefore referred to and sought to apply these
monies against Mr. Atkinson’s liability to the Clompany as well as the old
debt of \0\\ Lepreau for 85,330.91 under the earlier contract ahm‘o referred
to, but not forming part of any of the subject matter of this suit.

In other \\ords the Company took all the pulpwood on which the
Bank held Section 88 security for its advances and did not repay theadvances
or any part of the same.

Part 11.
Grounds of Appeal.

1. The Court of Appeal was in error in reducing the amount of the
Plaintiﬁ"q Judgment to the sum of $192.02.

The Judgment of the learned Trial Judge was in accordance with
the dCtb and the law and should not have been disturbed.

3. The Court of Appeal was in error in finding that the Plaintiff did not
have titlc to the pulpwood under Section 88 of The Bank Act.

The Court of Appeal was in error in finding that Ewart (. Atkinson
was not an owner of the pulpwood and in holding that only the owner could
give security under Section 88 of The Bank A(t Turther, the Court of
\ppe al was in error in finding that the said Ewart (. Atkinson could not
give security to the Bank on the pulpwood under Section 88 of The Bank
Act, even if he were not the owner.

The Defendant is estopped from denying Ewart €. Atkinson’s
right and authority to give security to the Bank under Section 88 of The
Bank Act by reason of its treatment of the said Atkinson as the owner of
the same.
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6. The finding of the Court of Appeal that Atkinson did not have any
title to the pulpwood sold by him to the defendant is inconsistent with the
Court’s finding that the Bank was entitled to the moneys payable to
Atkinson under the Contracts (Exhibits 1 and 10— Record pp. 221 and 316).

7. The Court of Appeal was in error in setting off the sum of $5,330.91,
being the indebtedness of New Lepreau, Limited, to the defendant under a
((rtam contract not in issue before the (Court, against moneys due to the
Plaintift bank as assignee thereot from Ewart (. Atkinson under the
contra(?ts (Exhibits #1 and 710, Record pp. 221 and 316).

The Court of Appeal was in error in setting off the said sum of 10

.‘,ao,.H() 91, alleged by the Defendant to be due from New Lepreau antod
to the Defendant, without New Lepreau, Limited, being joined as a party
to the action.

9. The Court of Appeal was in error in not holding that the Defendant
was liable for conversion in the present circumstances.

10. The Defendant, as against a Plaintiff in possession, cannot set up
a jus tertit in New Lepreau, Limited. ,

11. The Court of Appeal was in error in allowing the deductions to
be made from the purchase price of the pulpwood without showing them
to be “* either encumbrances or Government dues on the wood under the
contracts 7

12. The Court of Appeal was further in error in holding that it was
for the Appellant to show the balance due under the contracts after deduc-
tions, rather than in holding that it was for the Respondent to show what
deductions could properly be made.

13. The Court of Appeal was further i error in allowing these
deductions on the ground of set-off.

Part 111.
Argument.

The Plaintiff’s claim is against the Defendant Company for certain
moneys due and payable by ‘the Defendant to one Kwart (. Atkinson
under two contracts (I8xhibits #1 and £10, Record pp. 221 and 316) the same
having been assigned by the said Ewart (". Atkinson to the Bank by two
(eltdlll (101(‘(‘nlt‘11t\ in writing bearing date March 10th, 1934 (Iixhibit #6,
Rec 01’(11) 310) and May 27th, l()}L(L\h]blt 11, Record p. 318) respectively.
In the alternative the Pl dlntlﬁ claim is (ufambt the Defendant for conver-
sion of some 6005.43 cords of pulpwood, the property of the Bank under
aud by virtue of security given to the Bank by the said Ewart C. Atkinson
under the provision of Section 88.

The Defendant sets up several defences to the action which may be
summarized as follows :

The Bank cannot acquire by section 88 security any better title
in the pulpwood to be secured thereby than the party giving the said

20)

30

40




121

security had, and the said Ewart . Atkinson having no title in and to the  In the

pulpwood in question the Bank would therefore acquire no title thereto —Supreme
or therein under its Section 88 security. ;;:ﬁ:‘:’ﬁ,;f

2. Any title that the Bank might receive in and to the pulpwood in i

(111€bt10n could at the best be only an equitable title and the Bank’s title No. 31.
thereto would be subject to the equity of the Defendant Company therein ]?’zu:'tum:)ll
by reason of the Bank taking the security from the said Atkinson knowing 1?1;11)(.1\&
the pulpwood to have been contracted for by Atkinson with the Defendant Conada—
(‘0111])(111\' continued.

3. The security purported to have been taken by the Plaintiff from
Atkinson on the pulpwood was. in part at least, invalid in that it did not
comply with the provisicris of Sections 88 and 90 of The Bank Act.

4. That of the principal sum of $8,000.00 advanced by the Bank to
Atkinson on his two contracts (Exhibits #1 and #10, Record pp. 221 and 316)
for which the Bank received from Atkinson security on the pulpwood
under Section 88 of The Bank Act, $5,000.00 of such advances is secured
agdinst pulpwood cut under the contract of October 3lst, 1933 (Exhibit

#1, Record p. 221) and was advanced to the said Atkinson under application
for credit dated January 24, 1934 (Exhibit +3, Record p.224) ; and the balance

99 of $3,000.00 was advanced againqt the pulpwood cut under the contract
of April 26th, 1934 (Exhibit #10, R uoulp 316) and made under application
for (10(111 date July 16th, 1934 (KExhibit ~14, Record p. 321).

The Plaintiff cannot sue for conversion, having accepted payments
fIOIll the Defendant on account of the purchase price of the pulpwood.

6. Although this defence was not pleaded, the Defendant attempted
to charge against the moneys payable by the Defendant to the Bank as
assignee of momneys due under the two contracts (Exhibit #1 and #10,

e(md pp. 221 and 316) the sum of $5,330.91 alleged by the Defendant to be
due to the Defendant from New Lepreau Limited, under a contract alleged
30 to have been made between these two companies in the Spring of 1933.

The Court of Appeal in its judgment, whereby the amount of the
Plaintiff’s judgment was reduced from the sum of $8,897.53 to $192.02,
only dealt with the defences set out in numbers one and six above, finding
first that Ewart (*. Atkinson was not an owner such as could give to the
Bank security on the pulpwood which he, the said Atkinson, sold to the
Defendant Company, under the provisions of Section 88 of The Bank
Act, and secondly, although the Bank was entitled to the moneys payable
by the Defendant for the pulpwood sold and delivered by Atkinson to
the Defendant under the said two contracts (Exhibits #1 and #10, Record

40 pp- 221 and 316) the said Defendant was entitled to set off against tho same the
sum of $5,330.91, which sum the Defendant now alleges to be due and
payable to the l)oien(lant from New Lepreau, Limited, under a certain
contract made between the said two Companies in the Spring of 1933.

Although the Court of Appeal allowed certain other deductions to
be made by the Defendant from the purchase price of the pulpwood there
was no suggestion as to the basis of these deductions, other than for the
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sum of $5,330.91, the balance alleged by the Defendant to be due to the
Defendant from New Lepreau, Limited, which the said Court set off against
the moneys due under the first contract (Exhibit #1, Record p- '7’1)

Dealing first with the finding of the said Appeal Court that Ewart
C. Atkinson was not the owner of the said pulpwood and that the Bank
did not acquire any title to the same by reason of the security given to the
Bank by Atkinson under Section 88 of The Bank Act, it 1s respectfully
submitted that the said Court was in error in so finding.

The Plaintift admits that its title to the pulpwood is such title as is
given to the Bank under and by virtue of Section 88 security of The Bank
Act. Such title is set out in The Bank Act (Sections 88 and 89).

Sub-sections 1, 3, 5, 6 and 7 of Section 88 of The Bank Act are
applicable hereto and read as follows :

“88. (1) The Bank may lend money to any wholesale pur-
chaser or shipper of or dealer in products of agriculture, the forest,
quarry and mine, or the sea, lakes and rivers, upon the security of
such products.

(3) The Bank may lend money to any person engaged in
business as a wholesale manufacturer of any goods, wares and
merchandise upon the security of the goods, wares and merchandise
manufactured by him, or procured for such manufacture.

(5) Any such security, as mentioned in the foregoing provisions
of this section, may be given by the owner of the said products,
goods, wares and merchandise.

(6) The security may be taken in the form set forth in Schedule
(' of this act, or to the like effect.

(7) The bank shall, by virtue of such security acquire the same
rights and powers in respect of the products, goods, wares and
merchandise covered thereby as if it had acquired the same by
virtue of a warehouse receipt; Provided, however, that the wages
(salaries or other remuneration of persons e mplm(-(l by any whole-
sale purchaser, shipper or dealer, or by any wholesale manufacturer,
in connection with any of the several wholesale businesses referred
to, or by any farmer, in connection with the farm, owing in respect
of a period not exceeding three months, shall be a charge upon the
property covered by the Said security in priority to the claim of the
bank thereunder, and such wages, salaries or other remuneration
shall be paid by the bank if the bank takes possession of or in any
way disposes of the said security or of the products, goods, wares
and merchandise covered thewb\)

The title conveyed to the Bank under the provisions of Section 88
is the same title as acquired under and by virtue of a warehouse receipt
under the provisions of Section b() of the Bank Act, which Section reads
as follows :

“86. (1) The Bank may acquire and hold any warchouse
receipts or bill of lading as collateral security for the payment of any
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debt incurred in its favour, or as security for any liability incurred
by it for any person, in the course of its banking business.

(2) Any warchouse receipt or bill of lading so acquired shall vest
in the bank, from the date of the ac quisition thereof.

(a) all the right and title to such warehouse receipt or bill
of lading and to the goods, wares and merchandise covered
thereby of the previous holder or owner thereof; or

(b) all the right and title to the goods, wares and merchan-
dise mentioned therein of the person from whom such goods,
wares and merchandise were received or acquired by the bank,
if the warehouse receipt or bill of lading is made directly in
favour of the bank, instead of to the previous holder or owner
of such goods, wares and merchandise. R.S. ¢. 12. S 86 am.”

It is further submitted by the Appellant that whatever title Ewart C.
Atkinson had to the pulpwood which he sold to the Defendant under the
contracts above referred to was vested in the Plaintiff Bank by reason of
the security given by Atkinson to the Bank. The Plaintiff submits that
Atkinson had such title in and to the pulpwood so secured to the Bank as is
necessary under the provisions of Section 88 of The Bank Act to permit
Atkinson to give security to the Bank thereon.

From a perusal of the first contract dated October 31st, 1933, made
between New Lepreau, Limited, and the Defendant (IExhibit #1, Record p.221)
(later changed to the name of Ewart (. Atkinson by agreement between
Atkinson and the Defendant) the said Atkinson agreed to sell and deliver
to the Defendant and the Defendant agreed to purchase and accept from
the said Atkinson 1.000 to 4,000 cords of draw shaved or rossed spruce
and fir pulpwood to be eut from lands owned or controlled by the Seller
(Atkinson) and situate at New River, (‘harlotte C‘ounty, New Brunswick.
The price to be paid therefore was $6.50 f.o.b. Fairville, New Brunswick,
with certain payments to be made from time to time by the Defendant
to Atkinson as deliveries were made. Under the second contract (Kxhibit

210, Record p. 316) the said Atkinson agreed to sell and deliver to the said
Defendant and the Detendant agreed to purchase from Atkinson 10,000
cords of peeled spruce and fir pulpwood. the same to be cut from lands owned
or controlled by the Seller (Atkinson) and situate in Charlotte County, New
Jrunswick, the price to be paid therefor being $7.25 f.o.b. Fairville, New
Brunswick.

New Lepreau, Limited, is a company controlled by Ewart ('. Atkinson,
and is the holder of 62 square miles of Crown Timber Licenses in Charlotte
County. New Brunswick. The issued capital stock is 490 shares, of which
Atkinson holds 247 shares, the Defendant 241 shares, and 2 Directors
qualifving shares. It is therefore fair to say that the Defendant is as
conversant with the holdings and the Company set up of New Lepreau as
is the said Atkinson, Atkinson being the President of New Lepreau,
Limited. i
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The subject matter of this action is not the stumpage on these 62
square miles of Crown Timber lands, but 6,005.43 cords of pulpwood which
Atkinson cut from the lands of New Lepreau, Limited, and sold to the
Detendantunder two contracts (Exhibits #1 and #10, Record pp.221and 316),
and both Atkinson and the Defendant evidently preferred to carry on the
contracts in Atkinson’s name as it was Atkinson and the Defendant who
changed the first contract from New Lepreau, Limited, to Ewart C.
Atkinson, by letter (Exhibit #5, Record p. 309) which change was not made
at the suggestion or request of the Bank. The second contract (Kxhibit
#10, Record p. 316) between Atkinson and the Defendant was taken in
Atkinson’s name. It was the severed pulpwood that Atkinson gave security
on to the Bank, being the same pulpwood which the said Atkinson sold and
delivered to the Defendant.

The Defendant alleges title to the pulpwood in the said Atkinson for
the purpose of selling and deliver; ing the same to the Defendant, and at the
same time pleads no title in Atkinson such as is ne cessary to give security
to the Bank under the provisions of Section 88 of The Bank Act, and the
Court of Appeal in effect so held.

1t 1s ‘”\llbnlltt(‘d by the Appellant that the Appeal Court’s interpretation
of the word “ owner " is too restricted and not in accordance with the
authorities. The word has been enlarged to include within its scope the
holder of an equitable title so that the holder of an equitable title could give
valid security under the provisions of Section 88 of The Bank Act. See
the following cases :
Dominion Iron and Steel Company et al vs Canadian Bank of
Commerce (1928) 1 D.L.R. 809.
Royal Bank of Canada vs Hodges (1931) 1 D.L.R. 397.
Bank of Montreal vs Guarantee Silk Dyeing Company (1935)
4 D.L.R. 483.
Frd('onbr'i(l(/c on Banking, 5th Edition Quoting from page 249 :
“ Sub-section 5 says that the security “ may be given by the owner’
but the form apparently gontomplatm that the person to whom the
advance is made and the person by whom the goods are owned may
be different persons.” See also page 254 et seq.

Atkinson was in possession of the pulpwood on which he gave security
to the Bank and which he sold to the Defendant. He was in possession of
it with the knowledge and consent of the Defendant and with the knowledge
and consent of all the officers and shareholders of New Lepreau, antcd
including the Defendant Company, which at the time was the holder of
241 shares of the capital stock of New Lepreau, Limited. When Atkinson
applied to the Bank for financial assistance in his operations and advised
the Bank that he had a contract with the Defendant, the Bank Manager
knew that Atkinson was President of New Lepreau, Limited, and that h(\.,
Atkinson, and the Defendant, comprised the shareholders of New Lepreau,
Limited. 1t was proper for the Bank Manager to conclude that Atkinson
was in a position to deal with the pulpwood in every respect and manner.
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The only person who could question his title therein was New Lepreau,
Limited. Atkinson’s possession of and dealing with the pulpwood was
never questioned by New Lepreau, Limited. nor by any of its shareholders.
The Defendant in all its correspondence with the Bank and in the various
interviews between the Manager of the Bank and Mr. Lacroix, the Manager
of the Defendant Company, “alw ays acknowledged the Bank’s title in the
pulpwood.

Atkinson was in possession of the pulpwood in question as a manu-
facturer. The history behind Section 88 of The Bank Act would clearly
indicate that a manufacturer of timber could give security on the said
timber to a Bank to secure advances made by the said Bank to assist such
manufacturer in his operation. Formerly the main form of security was
a warehouse receipt to facilitate movement of goods. In order to get the
advantage of Bank facilities the custom grew up for owners to make out
warehouse receipts to themselves. This practice was validated by
Section 54 of The Bank Act of 1886, 49 Victoria, Chapter 120, reading as
follows :

" 54. If any person who grants a warehouse receipt or bill
of lading is engaged in the calling, as his ostensible bnsiness, of
keeper of a yard, cove, whart, or harbor, or of warehouseman, miller,
saw-miller, malster, manufacturer of timber, whmﬁn(fm master of
a vessel, or other carrier by land or by water, by both, curer
or packer of meat, tanner, dealer in wool or purc hdsel of agricultural
produce, and is at the same time the owner of the goods, wares and
merchandise mentioned in such warehouse receipt or bill of lading,
every such warehouse receipt or bill of lading, and the right and
title of the bank thereto and to the goods, wares and merchandise
mentioned therein, shall be as valid and effectual as if such owner,
and the person making such warehouse receipt or bill of lading, were
different persons.”

It should be noted that the above section allows a manufacturer of
timber to give such a warehouse receipt and makes it permissive for the
owner and the manufacturer to be one and the same person. The later
Bank Act enlarges the function of the Bank, as Mr. Fielding aptly put it
in 1923 in The Bank Act Revision Proceedings, 1913- 1928 at page 238,
when he says that Section 88 is not a pll\lle(re for the Bank but it is
designed for the benefit of Canadian industry which was not sufficiently
taken care of by Section 86. As a result of Section 88 in its present form
you have the following set up: By Section 86 a warchouseman may
borrow; by Section 87 an Agent 1)emo a warchouseman may borrow; by
sub-sections 1, 2 and 3 of Section 88 a manuhu turer, &e. may borrow; and
by sub-section 5 of Section 88 the position formerly protected by Section 54
of the Act of 1886 above quoted of the owner who wishes to give security
along the lines of a warehouse receipt is again plote(tod and the owner
may also borrow. It is submitted that sub-section 5 of Section 88 is not
to be construed as applying to the previous sections but merely as saving
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the position of the owner. It should be noted that the wording of sub-
section 5 is permissive. Had it been the intention of Parliament to say that
the persons mentioned in sub-sections 1, 2 and 3 of Section 88 must be
owners it would have been very simple to have said so. The form
prescribed by the Act leaves such blanks as would suggest that the borrower
may be a different person from the owner.

It is submitted that Barry v. Bank of Ottawea, 17 O.L.R. p. 83,
apparently holding the contrary and The Union Sulphwr Company of
New York v. Riordon Company, Limited and the Bank of Montreal, (1924)
30 R.L. n.s. 144, are distinguishable. In the first case an agent, on
commission, plo(lged his plmclpals goods and the principal took pro-
ceedings against the bank to assert his own title. The point at issue was
whether the pIOVlswns of Section 87 of the Bank Act could extend the
meaning of the word ** owner ' in Section 88.

In the Riordon case, again, the true owner sued asserting his title and
the borrower denied any title under Section 88. The case turned upon the
meaning of the word * owner

It is submitted that the manufacturer of timber giving security to the
Bank need not therefore be the owner but may be the owner as well as
the manufacturer, and any security given by Atkinson to the Bank on the
pulpwood being manufactured by him as such borrower to secure the
advances made by the Bank to assist him, Atkinson, in his pulpwood
operations, would be valid security under Section 88 of The Bank Act.

Atkinson’s right to give security may also be justified under Section 88,
sub-section 1, and the contentions dcvoloped above would still apply.

All the moneys advanced by the said Bank to Atkinson were used
by him in his pulpwood operations. Quoting from the evidence of
Atkinson (Record p. 69):

*“ @.—DBy the Court.——Were these pulpwood operations of yours
from a financial point of view successtul or did you lose on them ?
—A. Didn’t make any money, that is, we had too large expenditures
to open up the country.

). The expenses were not at all relative to the amount of
lumber ?-—4. No.

¢. Did all the moneys you got from the Bank, advances from
the Royal Bank, go into the operation 7—4. Every dollar.

Q. You did not divert any of it to any other purpose ?—4. No.”

In view of the fact that Defendant had complete knowledge of the
Bank’s advances and the extent thereot and of the Bank’s position and
rights under section 88 of the Bank Act, it is submitted that by taking and
holdmtr the pulpwood and denying the Bank's claim therein for its
advances the Defendant became a converter.

Morris vs. Robinson (1824) 3 B & C 196; Hughes vs. Sutherlund
1 Kerr 574 (3 N.B.R. 574); Coombes vs. Hatheway, 3 Kerr 592 (5 N.B.R.
592); Snow vs. Peacock, (1825) 2 C & P 215; Canadian Orchestraphone Lid.
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vs. British Canadian Trust Co., (1932) 4 D.L.R. 86; Valpy vs. Saunders, In the

(1848) 5 (. B. 886. dupreme
In the circumstances the Defendant could not set up a jus tertin in f:ifi,t,{r:j

New Lepreau Limited. Lebel vs. Fredericton Boom ("o 4 Allen 198, ' :

(9 N.B.R. 198); Leake vs. Loveday, (1842) 4 Man & G 972; The Winkfield  Xo. 31.

[1902] P 42; Jeffries vs. Great Western Railiweay, (1856) 25 L.J.Q.B. 107; Factum of

Glenwood Lumber Co. vs. Phillips, [1904] A.(C. 405. The Royal
The Appeal Court did not question the sufficiency or the legality of the Z.,’f‘:‘_ﬁﬁi

security given by Atkinson to the Bank, other than from the standpoint (_[;1”;}”;“_,,_

10 that Atkms(m was not the owner.

The other aspect of the Judgment of the Court of Appeal has to do

with certain deductions made l)v the Defendant from the purchase price

of the pulpwood, and the set-off, without any reasons therefor, of the sum

of $5.330.91 against the moneys due from the Defendant as the purchase

price })d\dl)ll‘ for the pulpwood delivered under the first contract

(Exhibit 41, Record p. 221). This sum of §5,330.91 is the amount now alleged

by the Defendant to be due the Defendant from New Lepreau, Limited,

under an old contract between New Lepreau, Limited, and the Defendant

in the Spring of 1933.

20 Although the Defendant did not plead this amount as a set-off, nor

at the trial did it treat the same as a set-off, the Defendant’s position

with respect to this particular item is fully set out in a statement of

Detendant’s (nunsel at the trial : (Record p. 72).

" Court.—Are you claiming as a set-off this amount of 85,330.91 ?
Are you setting up this claim in your defence to this amount in your
pled(llnm,

Mr. Inches.—No, we don’t put it that way. We say that the
Bank has not got a lien ahead of us. That is what our defence 1s.”

It is submitted that a debt can only be set off between the same parties
30 and in this particular case the Court set oft an alleged indebtednvw of
New Lepreau, Limited, to the Defendant, against moneys due by the
Defendant to one Ewart C. Atkinson. If this sum of $5,330.91 was neither
pleaded nor claimed by the Defendant as a set-off at the trial, then the
Court of Appeal was in error in allowing such set-off against the moneys due
and payable by the Defendant under the first contract between Atkinson
and the Detendant.
That set-off must be specially pleaded—see Graham v. Partridge,
1 M & W. page 395; The Saxicava (1924) 93 L.J.P. page 66).
That the Defendant cannot set-off the New Lepreau debt against the
4 monies payable to the Bank as assignee—see :
Bowyer v. Pawson (1881) 50 l..J. Q.B. 495.
Turner v. Twrner (1911) 80 L.J. Ch. 473.
[n re Pennington and Qwen Limited (1926) 95 L.J. Ch. 93.
Doe v. Darnton, 3 East. 147.
Heweltt v. Pu]ott 8 Bing. 61.
In re Pinto Leite and N ephews ex parte Visconde dos Olivaes
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= grew due subsequently to the date of the notice, even though that
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the Defendant could claim as a deduction from the purchase moneys under
its contract with Atkinson would be that it, the Defendant, had a prior
equity in the said contract to the extent of this amount prior to the assign- 10
ment by Atkinson to the Bank. The only evidence on which a prior
equity could be claimed by the Defendant was a letter from the Defendant
to the Bank dated March 16th, 1934 (Exhibit #8, Record p. 313) which was in
reply to a letter from the Bank notifying the Defendant of the assignment
from Atkinson to the Bank and enclosing a copy of the said assignment.
The only oral testimony in support of .\uch an equity is the ev idence of
Ewart (. Atkinson taken on discovery and put in evidence as part of the
Defendant’s case, and the direct testimony of Mr. Lacroix, Manager of
the Detendant’s mill. Quoting from the evidence of Ewart (. Atkinson
taken on discovery, (Record p. 76) we find the following :

“ 0. It was quite satisfactory to you as a matter of fact that
the Port Royal Lhdl()((l up against the later contracts the diserepan-
cies on the first one ? '['h(‘ Port Royal and I never had a dispute
about anything.

(). And that was quite in order 7 —4. Yes, we never objected.”

20

And the direct evidence of Mr. A. J. Lacroix, the Defendant’s Manager,
(Record p. 84):

“ . Now, Mr Lacroix, you were financing the New Lepreau,
Limited on a contract in the Spring of 1933. That was for sap
peeled wood 7 4. It was, sir. 30

. When was that wood finally delivered to you?—A. In the
Spring of 1934. I want to correct that. The Spring and Summer
of 1934,

(. While the operation was going on you entered into this
October contract of 1933 for this draw shaved wood 7—A4. We did.

¢). At that time [ take it you would not know what the final
result of the Spring contract for sap pecled wood would be ?—4. No,
not before the last shipment would be in.

(). But in the summer of 1934 when final delivery was made of
this sap peeled wood the result was there was a deficit of §5.331.91 7 40
(85.330.91-— ?)—A4. Yes.

—-Also on the same page :
“@.—You have stated that this sap peeled wood under the
Spring contract of 1933 was finally cleaned up in the Summer of
1934 7— 4. Yes.”




It will be noted from the above extract from the evidence that it  Inthe
was not a case of Atkinson agreeing to this New Le}neau debt being charged *:v”/),-;,,,g:
against Atkinson’s present contracts before the giving of the sec 1111ty bV LR

Canada.
Atl\mson to the Bank or the assigning of the moneys due thereunder to the =
Bank, as the language used is ]l in the past tense, but is rather a case of  No. 31
Atkinson not objecting to tho Defendant having charged this old New Factum of
Lepreau debt to Atkinson’s contract after the amount thereof had been The Royal
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ascertained in the Summer of 1934. The sum of $5.330.91 could not be
charged against the October contract (Exhibit #1, Record p. 221) before
10 the assignment from Atkinson to the Bank as tho ‘amount was not ascer-
tained h\ the Defendant until the Summer of 1934, and if the New Lepreau
debt conld be set off against Atkinson's contracts they could be set-off
against the April contract (Exhibit  #10, Record p. 316) just as well as
against the October contract of 1933 (Exhibit #1, Record p. 221) as the
Defendant attempted to set-off the same against all moneys (111(* Atkinson
on both contracts after the wood has been shipped. Exhibit #5, (Record
p. 309) a letter from Port Royal to Atkinson dated March 1, 1934, would
defeat any possible claim by Defendant of a prior equity. Here would be
the natural place to record any arrangement, equity or agreed set-off, but
20 the Defendant merely says that it is charging against the contract the
advances already made totalling $584.90.
Kven if the subsequent letter of March 16, 1934, (Exhibit #8, Record
p- 313), when coupled with the evidence, could be used as the basis for any
further contention as to an equity b(‘twecn Atkinson and the defendant,
then this equity could only be for the sum of $4,000.00, the amount men-
tioned in the said letter of March 16th, 1934 (Exhibit #8, Record p. 313),
as the sum of $5,330.91 was not ascertained until the Summer of 1934, or
after all the wood had been shipped (Record p. 309).

If the Defendant is relying on the letter of March 16th, 1934, to create
30 its prior equity in the said contract, then FForm 301 (E xhibit #4, Record
p. 225) would defeat any such claim. This Form 301 was executed by
Atkinson on January 24th, 1934, when he made his first application to
the Bank for a loan. The effect of this Form 301 when the goods on which
the lien h(u been given are sold is fully set ont in sub-sec tlon 5 of said form
(Exhibit l\C('OI(l p. 225) so that the Bank’s interest in the assignment
would date lmck to January 24th, 1934, the time of the signing of Form 301

by the said Atkinson.

In support of the claim for deduction of $5,330.91 and other deductions

the defendant put in evidence an Kxhibit D-1, (Record p. 359), which is a

40 statement prepared by the Defendant of receipts and disbursements in con-
nection with the said two contracts between the Defendant and Atkinson,
and after trial Defendant delivered an amendment to its Defence to the
Amended Statement of Claim, dated the 19th of December. setting out
the manner in which the Defendant alleges the price of the wood was
disbursed by the Defendant, which was in keeping with Exhibit D-],
(Record p. 359) but Defendant did not set up any claim by way of set-off or
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prior equities, but merely supported the evidence of Exhibit D-1 (Record
p. 359).

In addition to the sum of $5,330.91 the (‘ourt of Appeal made further
deductions from the purchase price of the pulpwood, all as set out in
Iixhibit D1 (Record p. 359) without giving any reasons therefor and treat-
ing the same as having a priority over the Bank’s assignment from Atkinson
to cover the advances.

Under the terms of the contracts Exhibits 1 and 10, (Record pp. 221
and 316) only “ encumbrances or government dues on said wood ” may be
deducted by the Defendant from the purchase price. Relying on this

clause Defendant retained from the purchase price payable the sum of

543,5561.26 (Exhibit D—1, Record p. 359), including the item of $5,330.91
above mentioned. This Exhibit D-1 is a statement of alleged receipts and
disbursements by Defendant in connection with the two contracts between
Defendant and Atkinson.

There is no evidence, however, to show that anything appearing in
the statement as disbursements comes under the heading of ™ encum-
brances or Government dues on said wood.” It is submitted that the
burden of proving and justifying these deductions rests upon the Defendant
and has not been discharged.

The Appellant analyses the respective items as follows :

(1) WAGES PAID BY PORT ROYAL S9,631.11

This deduction could only be claimed if an encumbrance on the wood
attaching to it in any hands. (Stroud’s Judicial Dictionary, verbo Encum-
brances). (laims against Atkinson personally could not be included.

Iharther it is submitted that there would be no encumbrance for liens
in the sense of the contract. unless these liens were duly registered. See
the Woodmen's Lien Act, R.S.N.B. 1927, chap. 161, sections 3, 4, 5, 6,
reading as follows :

“ 3. Every person performing labor or services in connection
with any logs or timber intended to be driven down rivers or streams,
or hauled directly from the woods or brought by railway to the
place of destination, shall have a lien thereon for the amount due
for such labor, service or services, and the same shall be deemed
a first lien or charge on such logs or timber, and shall have

precedence over all other claims or liens thereon, except any lien
or claim which the Crown may have upon such logs or timber,
for or in respect of any dues or charges, or which any owner of
lands may have for the stumpage upon such logs or timber, or
which any streams improvement company or boom company,
or person owning streams improvements or booms may have thereon
for or in respect of tolls.

4. The lien provided for in section 3 shall not attach or
remain a charge on the logs or timber, unless and until a statement
hereof in writing, duly verified upon oath by the person claiming
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such lien, or some one duly authorized on his behalf, is filed in
the office of the clerk of the County Court of the county in
which the labor or services, or some part thereof, have been
performed.”

5. Such statement, FForm A, shall set out briefly the nature
of the debt, demand or claim, the amount due to the claimant,
as near as may be, over and above all legal set-offs or counter
claims, and a description of the logs or timber upon or against which
the lien is claimed.

6. The statement of claim shall, in respect of work done
in the woods, be filed within thirty days after the last day on
which such labor or services were performed, and in respect to
work done in stream driving or otherwise than in the woods, within
twenty days after the last day on which such labor or services
were performed; provided that no sale or transfer of the logs
or timber upon which a lien is claimed under this Chapter durmn
the time limited for the filing of such statement of claim and previous
to the filing thereof, or after the filing thereof, and during the
time limited for the enforcement thereot shall in anywise affect
such lien, but such lien shall remain in force against such logs or
timber in whosesoever possession the same shall “be found.”

The only evidence on this point appears at Record p. 86.
(2} Supplies .....xpeee L i T Y P Y e SR e S4.482.31

The items composing this head are set out at the bottom of Record
p- 359 and at the top of Record p. 360. No evidence appears to show that
these constituted encumbrances on the wood or anything but personal
claims. Some of the items cover live stock or materials, presumably still
existing, for which no credit is given.

The only evidence on this pomt appears at Record pp. 84 and 90.

(3) STUMPAGE., WORKMEN’S COMPENSATION, TAXES ete.
N7,376.56
The details of this item are shown on Record p. 360. Of the five items,
only one, 54,790.49, paid to the Provincial Treasurer for stumpage and

interest thereon, could be deducted under the head of Government dues on
the wood.

The payment of 5409.20 to The Royal Bank of (anada is not, on
the face of it, an encumbrance or Government dues on the wood and no
evidence is advanced in this regard.

The amount of 3408.08 stated to be paid to the Department of Lands
and Mines for mileage license is not, on the face of it, a Government due
on the wood or an em'umbmn(o Nor is it even shown that the
pul}moo(l in question came off lands to which such license applied. It
is clear that the only Government dues on the wood is that payable for
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stumpage. See The (rown Lands Act, R.8S.N.B. 1927, Chap. 30, sections
19 and 20.

19, All lumber cut within the limits of any license, and by
virtue of the authority of any such license, shall be and remain
the property of the (rown until the stumpage thereon is paid;
and the Crown shall have a first lien and charge against all the
property, both real and personal, of the licensee to secure the payment
of such stumpage, provided always that the said lien and charge
shall not apply to a licensee holding a license or licenses as a
Trustee and in such case said lien or charge shall operate against
the person creating the trust; and when a note or notes are taken
for the payment of stumpage, the property in the lumber for the
stumpage of which such note or notes are given, shall remain
and be the property of the Crown until such note or notes are
actually paid.

“20. In case of the non-payment of any sum or sums of money
at any time coming due by any person or persons for stumpage on
lumber cut on any lands leased by the Crown to any person or
persons, or for any stumpage due on lumber cut on Crown lands
under any license from the Crown, and whether such sum or sums
of money shall have been secured by any note or notes, or have not
been so secured, it shall be lawful for the Crown, if 1t see fit, b\
through any of its seizing officers appointed under the author ity of Thls
Chapter, or any other officer authorized in that behalf, to seize and
sell at public auction, for cash, after giving fourteen (ld\h notice of
the time and place of sale to the operator, if pr acticable, or if not,
then to the party in whose possession the lumber may be, and after
public notice posted up for a like period in at least three public
places in any parish in which the lumber or any part there of may
he then situated, all or any part of the said lumber or anything into
which the same may have been manufactured; and after deducting
the amount so due for stumpage and all expenses of sale, the balance
(if any) shall be paid over to the licensee or his assigns.  Where the
timber to be seized or to be sold is mixed up with other timber from
vacant (‘rown Lands or private lands the whole of the timber may be
seized and sold unless separated to the satistaction of the minister.”

Similarly for the item of §724.11 paid to the Workmen's (' umpcn&duun

\()thlnu app(ms to justify this as an encumbrance as (ommu

within the ]hmx(‘ * encumbrances or Government dues on lh(‘ wood 7, lho
Workmen's Compensation Act, Statute of New Brunswick 22, Geo. V. ¢. 36,
sec. 68 (2) provides as follows -

* (2) The amount of an assessment and any judgment with respect
to same, shall be a first lien upon all the property, real, personal or
mixed, used in or in connection with the industry with respect to
which the employer is assessed, subject only to mum(/lpdl taxes and
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the amount levied under execution upon any such judgment to the
extent of the amount due upon such execution, shall forthwith be
paid by the sheriff or his deputy to the Board.”

1t has not been shown that any assessment was made under the provision,
that if it were made it amounted to 5724.11, or that if any assessment were
made it related to the operations under these contracts.
(4) HANSON, DOUGHERTY & WEST- STUMPAGE
{OTPCES BB 0 vanyssinsruesanssos vesnsssssnie E 2 S AL B 51,044.68

The evidence in regard to this is at Record pp. 88 and 89 and shows that
the amount in question represents a settlement with the Frasers for a
trespass. What is referred to at one time as ** damages under the settlement™
and at another time as °‘ the stumpage 7 was apparently the purchase
price of the wood which, so far as the evidence shows, may have come off
freehold lands belonging to the Frasers.

leference may also be made to the two contracts Exhibits 1 and 10
(Record p. 221, line 37 and Record p. 316, line 35) stating that the pulp-
wood in question was to be cut from the lands owned or controlled by the
seller. (See the first contract at Record p. 221, line 37 and the second
contract at Record p. 316, line 35). Any claim for wood cut on other
property could not be within the contract exceptions.

(9) BRENT HOUSING MEN ", it $526.00

The same argument applies to this amount.

(6) FREIGHT ON WOOD RECEIVED UNDER THE
CONTRACTES. ... oo i doveninmmae EIUS I E S B 55,607.81

This item could only be claimed under the heading of an encumbrance
and is not justified as such. 7

This is no evidence that any such encnmbrance ever existed, nor
is there any evidence as to how or when the freight was paid. If the freight
were paid on a running account, no encumbrances could arise. )

Halsbury—Vol. 4, page 92

Further, delivery was to be made f.o.b. cars Fairville, N.B. (Record
p. 94, line 14), that is, at the charge of the vendor. In other words the
freight had to be paid by the vendor (Atkinson) and therefore could not
have been contemplated as a deduction by the defendant under the
contract provisions.

It is submitted, then, that quite apart from the item of $5,330.91,
deductions have been made which cannot in any way be justified under the
two contracts and that if these cannot be maintained the amount owing is
more than sufficient to meet the Bank’s claim. ‘

The Defendant has referred to the case of Shepherd v. Livingston (1924)
I D.L.R. 723, apparently in an attempt to support these expenditures as
necessary expenditures. It is submitted that there is no evidence in this
regard. On the contrary the Defendant contended throughout that it
never took over the contract from Atkinson (Lacroix—Record p. 88) but
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that Atkinson’s men under Atkinson’s supervision continued to ship the pulp-
wood while the Defendant paid the bills direct. In Shepherd v. Livingston
the defendant was compelled to take over the operations and necessarily
made its expenditures in cousequence. It may further be noted that in
that case n() purchase price under the assignment ever became due to the
assignor. Compare also MeMillan v. Rite hie, 2 Allen 242 (2 N.B.R. 242).

The Appeltant asks that the Appeal be maintained and that the
judgment of the Trial Judge be restored, with costs.

The whole respectfully submitted.

Haxsox, Dovenerry & WEST,

Solicitors for the Appellant.
W. ¥. Chipman,
of Counsel.

No. 32.
Factum of Port Royal Pulp and Paper Company Limited.

Parr I.
STATEMENT OF FACTS.

The facts of this action are somewhat complicated, but are not seriously
in dispute. To review them properly, it is necessary to commence in the
Spring of 1933, when the Respondent (Defendant) herein called the Port
Royal entered into an agreement with New Lepreau Limited a New
Brunswick Company for the purchase of a quantity of pulpwood.

It appears that the Appellant (Plaintift) herein called the Bank made
advances to New Lepreau Limited on that contract, and in January of
1934 the Port Royal sent the Bank a cheque for $5,350.00 in full settlement
of advances to New Lepreau Limited for the operation of pulpwood 1933.
(Exhibit 27, Record, p. 308.) This was done not on demand of the Bank,
but at the request of Bwart C. Atkinson, who was the President of New
Lepreau Limited. (Evidence of Mr. Lacroix, Record, p. 92, 1l 6-16.)
This figure is similar to, but should not be confused with the figure
$5,330.91 which will appear subsequently.

It appears that there was not sufficient wood delivered to the Port
Royal under the original first contract of the Spring of 1933 to cover all
advances and pdvments made by the Port Royal to or on account of New
Lepreau Limited. On March 16th, 1934, the Port Royal estimated that
there would be a shortage of approximately $4,000. (Exhibit No. 8, Record,
p. 313.) Subsequently when the last wood was received about the end of
May, 1934, it appeared that the actual amount which the Port Royal
overpaid a,mounted to 85,330.91 (Evidence of Mr. Lacroix, Record, p. 84,
Il 16-28.)
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In the meantime and while the original contract was still running, on
October 3lst, 1933, New Lepreau Limited entered into a second contract
with the Port Royal for the sale to it of 1,000 to 4,000 cords of draw shaved
pulpwood. (Exhibit No. 1, Record, p. 221.)

By agreement between the Port Royal and E. . Atkinson and at the
request of the Bank, the name of the Contractor in this contract for draw
shaved wood was (hdIerd from New Lepreau Limited to E. (. Atkinson
personally on March Ist, 1934. (Exhibit 5, Record, p. 309.)

By March 16th, 1934, the Port Royal had advanced on this draw
shaved contract the sum of $484.90, and had also charged as advances on
the contract $4,000,—being the amount then estimated to be over-advanced
on the original contract of ‘the Spring of 1933.  This was done at Atkinson’s
request. (Exhibit No. 8, Record, p. 313.)

In the meantime on January 20th, 1934, notice of intention of Atkinson
to give security to the Bank under Section 88 was registered at the Office
of the Receiver-General in Saint John.

On January 24th, 1934, Atkinson made application to the Bank for
advances totalling $5,000. Advances were made from time to time by
the Bank and prior to the first of March, (that is before he even had a
contract in his name or any suggestion of assets on which to give security)
$2,000 had been advanced to Atkinson.

On the 14th of March, 1934, the Bank advanced a further sum of

8500.00 being a total advance of $2,500.

On the 10th of March, 1934, Atkinson assigned to the Bank all moneys,
claims, rates and demands which he might have or be entitled to under the
contract dated the 31st of October, 1933. (Exhibit 6, Record, p. 310.)
A Copy of this Assignment was received by the Port Royal on the 16th day
of March, 1934. ( \hlblt 8, Record, p. 313.)

On the 20th of \lauh 1934, Mr. Murray, the Bank's Manager at
Fredericton, wrote to the Port l\Ule stating that he had advanced $3,000
on the contract dated October 31st, 1933, und(l Section 88, and expected
payment of this amount before the Port Royal’s claim of $4,000 over
advanced on the first contract was paid. (Exhibit 9, Record, p. 314.)
To this letter the Port Royal rveplied on March 26th (Exhibit A, Record,
p. 315) denying any first claim of the Bank on the draw shaved wood,
but agreeing to protect the Bank's advances after the Port Royal’s claim,
totalling $4,484.90, had been liquidated. To this letter the Bank made
no Ieply but continued to make further advances to Atkinson. Thus by
March 19th the total advances of the Bank reached $3,000. (See Exhibit
20 (5), Record, p. 234.) By May 28th $4,000. (Sec Exhibit‘ 20 (9), Record,
p. 242.) By June 2nd the advances totalled 54,200. (See Exhibit 20 (10),
Record, p. 244.) By June 8th totalled $4,400. (Sce Exhibit 20 (12),
Record, p. 248.) June 14th 84,600. (See Exhibit 20 ( 3), Record, p. 250.)
June l4th, 54,800. (See Exhibit 20 (14), Record, p. 252.) June 30th,
$5,000.  (See Exhibit 20 (16), Record, p. 256.)

Down to this date the Bank had been operating under an application
for credit dated January 24th, 1934. (Exhibit No. 3, Record, p. 224) and
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the security had been taken on the wood to be cut under the contract on
the draw shaved wood. (See evidence of Mr. Murray, Record, p. T4,
11 18-21.)

In the meantime on April 26th, 1934, the Port Royal entered into
a further contract with k. (. Atkinson for the purchase of 10.000 cords
of sap peeled pulpwood. (Exhibit No. 10, Record, p. 316.) Advances
were made by the Port Royal from time to time under this last contract,
and also under the draw shaved contract of October, 1933, until by the
[9th of July, the total had reached 85,644.71, to which the defendant had
added $5,330.91, being the balance owning under the original contract
of the Spring of 1933, making a total of 510,975.62. (See letter from
Port Royal to Bank, —lixhibit No. 16, Record p. 349).

On May 27th, 1934, Atkinson assigned to the Bank all moneys to grow
due under the contract of April 26th, 1934, and on July 19th, 1934, the
Port Royal received notice of this Assignment. (See Exhibit No. 16,
Record, p. 349.)

On July 16 Atkinson made a further application for credit to the Bank
for advances totalling 810,000. (See Kxhibit 14, Record, p. 321) and further
advances were made by the Bank as follows: July 17th, 1934, $1,000.
Total advances, 86,000, (See Exhibit 20 (21), Record, p. 266) July 24th
S1,000. Total advances S7,000. (See IExhibit 20 (22), Record, p. _’08),
July 28th, 1934, a further $1,000. Total advances $8,000. (See Exhibit
20 (23), Record, p. 270), which was the total actual advance by the Bank.
Subsequently the Bank received 5500.00 reducing their advance to 87,500
on the 2nd of August, 1934. (See Exhibit 20 (24), Record, p. 272), but
the loan was again increased on August 12th to S8,005. (See Ex. 20 (26),
tecord, p. 276. ) This was the last Bank money to be advanced to Atkinson.
(See evidence of Mr. Murray on Discovery, Record, p. 74, 1l 32-39.)

Subsequently, however, various transactions went through the Bank’s
accounts. As moneys were received from the Port Royal, they would be
debited in one account and eredited in another, but in effect, the indebtedness
remained constant. See evidence of Mr. Murray, (Record, p. 42, 11 32-44)
to the effect that after July 28th, 1934, all subsequent dealings in the
account would be renewals, —just a routine matter). The renewals and
transactions in the account as shown by the securities ( Exhibits 20 (27 to 41)
coincide exactly with the dates on which cheques were received from the
Port Royal as shown by the evidence of Mr. Murray the Bank Manager,
Record, pp. 54-55.

[t is to be noted that the actual securities themselves, Exhibits 20,
Nos. 1 to 29 inclusive, only purported to grant security on rough or draw
shaved wood. In other words, the entire amount of 58,000 advanced by
the Bank was advanced on the sccurity of draw shaved wood, which
subsequently turned out to be worth approximately 54,500. delivered at the
mill.  (Nee infra.)

(ommencing, however, with security Exhibit 20 (30) dated September
11th, 1934, (Record, p. 284) and continuing to the last Security, Exhibit 20
(41) security was taken on rough draw shaved and sap peeled wood.
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In the summer of 1934 the Port Royal's Manager, Mr. Lacroix,
becoming aware that the Bank's advances had reached $8,000, endeavoured
to negotiate some compromise between the parties in a settlement of their
conflicting claims, and believing that there would be sufficient wood to
nicet the claims of both parties (Record, p. 90, Il 12-15) endeavoured to
reach an arrangement whereby the wood would be conveyed to the Port
Royal by a Bill of Sale, and the Bank would receive $2.00 a cord as the wood
was delivered at the Mill. (See letter from Mr. Lacroix to Mr. Murray of
SNeptember 13th, 1934 Exhibit No. 23, Record, p. 350). This offer,
however, was refused. (See letter from Mr. Murray to Mr. Lacroix of
September [4th, 1934, Exhibit 25, Record, p. 352). The Port Royal
however, at that time commenced to pay all bills of the operation by its
own cheques, with the exception of a few small items that went through
the Bank, which latter are shown in the evidence (Record, p. 55, 11 17-26)
and continued so to do until the operation was completed, and the last
ot the wood received in June of 1935.

Some 1772 cords of wood were received by the Port Royal during the
late Fall of 1934, and the Bank demanded payment of S2.00 per cord,
apparently under the terms of the suggested settlement which the Bank
had refused to accept. i

To this the Port Royal replied by letter dated December 28th, 1934
(Exhibit ', Record, p. 357) that they were going to deduct their own
advances before anything was paid to the Bank. Here the situation rested
until the Spring of 1935, when in May the Bank wrote Atkinson that no
further wood was to be shipped until its advances were paid. This letter
was in effect ignored, and the Bank did nothing to protect its position,
taking no steps to seize the wood or in any way realize on its purported
security.

In all, the Port Royal received under the two contracts in question
6,005.43 cords of pulpwood. Of this guantity 707.17 cords was draw shaved
wood, which at the contract price of $6.50 per cord was valued at §4,596.60.
And the balance of the wood consisting of 5,298.26 cords was sap peeled
wood, which at the contract price of $7.25 per cord was valued at $38,412.37.

It is common ground that the pulpwood in question in this suit was,
with the exception of 522 cords cut on lands of the Fraser Companies
Limited, cut on lands held by New Lepreau Limited, an incorporated
Company, under Timber and Pulpwood licenses from the Province of New
Brunswick. Thus Atkinson i his evidence on discovery read into the record
(Record, p. 77, 1 45 — p. 78, 1 10) says that the operations were on lands held
under Timber Licenses from the (‘rown, with the exception of 522 cords cut
on lands of the Fraser Companies Limited, and all the licenses were in the
name of New Lepreau Limited.

Of the issued common stock of this Company amounting to 489 shares,
247 shares were in the name of Atkinson. indorsed to the Bank as security
for old indebtedness. 241 shares were and are owned by the Port Royal.

It is further evident from various exhibits, consisting of promissory
notes, agrecments to give security and the actual securities themselves, that
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Atkinson in no instance when giving security to the Bank purported to actas
an officer or representative of New Lepreau Limited, but acted solely as an
individual, and any security he gave or any agreement he made to give
security was simply a personal act of his own.

In fact, Atkinson (Record, p. 78 1l 11-14) said he had no agree-
ment with New Lepreau Limited about cutting.

Tt is also clear that the Bank at no time had possession of any of the
pulpwood.

The summaries of the Port Royal’s accounts which are in evidence as
Exhibits D1, D2 and D3 (Record, pp. 359-360) show that as a result of the
whole transactions, the Port Royal sustained a loss on the three operations
of $542.29. They further show the manner in which the contract price of
the wood, cut under the Contracts of October, 1933 and April, 1934,
totalling S43,008.97 was paid and that at the complotlon of delivery under
the contracts in question, Atkinson was indebted to the Port Royal in the
sum of 8542.29.

ParT 11.
POINTS IN ISSUE.
In this case the Bank has claimed.

First,—for damages for conversion by Port Royal of certain pulpwood
upon which the B (ml\ “claimed to hold security under Section 88, and

Second,—for payment to the Bank of certain purchase monies of the
wood in question which purchase monies the Bank claims were assigned
to it by K. (. Atkinson.

On the first claim, the following points are in issue :

Was E. . Atkinson the owner within the meaning of Section 88 of
the Bank Act of the pulpwood on which he purported to give security to the
Bank under that Section ¥ The Port Royal submits he was not.

Did the Bank have a title to the pulpwood superior to that of the
Port Royal? The Port Royal submits it did not.

3. Did the Bank have sufficient title to the pulpwood in question on
which it could successfully found an action for conversion? The Port Royal
submits it did not.

4. Did the Bank affirm the sale of the pulpwood from I, (!. Atkinson

to the Port Royal and thus waive any tort of conversion which may have
been committed ? The Port Royal submits that the Bank did so waive any
tort.

5. Was the Bank’s security under Section 88 taken in compliance with
Section 90 of the Bank Act? The Port Royal submits it was not, and that
security is therefore invalid in part at least.

On the second claim, the following points are in issue :

1. Did the Port Royal pay the purchase price of the pulpwood b()ught
by it from Atkinson or is there a balance of such purchase price still owing
to the Bank under assignments of such purchase price from E. C. Atkinson ?
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The Port Royal submits that the purchase price is fully paid and there is
no balance owing thereon.

2. In the payment of such purchase price was the Port Royal justified
in paying to itself by way of set-off all or any part of the sum of §5,330.91
owed to it by New Lepreau Limited on a previous contract ? The Port Royal
submits that it was justified in the set-off so made by it.

3. As regards the right of set-off, is there any distinction to be drawn
between the set-off as <1o<unst the contract of October, 1933, which was
originally made with New Lepreau Limited and subsequently changed to
E. C. Atkinson and the contract of April, 1934, which was ouulnally made
with E. (. Atkinson? The Port Royal submits that no distinction should
be made.

Parr 111
ARGUMENT.

The Bank claims under two general heads :

First, that the Port Royal has converted to its own use the pulpwood
cut under the two contracts of October 31, 1933, and April 26, 1934, which
was the property of the Bank by virtue of securities given to the Bank by
Atkinson under Section 88 of the Bank Act, and Second that the Port Royal

is indebted to the Bank for part of the purchase price of the said wood.
To these two claims the defences of the Port Royal are as follows

As to the claim for conversion :

Atkinson was not the owner of the wood at any time and therefore
could not give valid security to the Bank.

2. Actualh the title of the Port Royal is superior to that of the Bank.

3. Even if the title of the Port Royal is not superior, the Bank has not
sufficient title to succeed in an action for conversion.

4. The Bank having adopted the sale by Atkinson to Port Royal are
estopped on their claim for conversion.

The Bank’s security is invalid in part at least by reason of failure
to comply with the provisions of Section 90 of the Act.

As to the claim for the purchase price :

The Port Royal has paid the purchase price in accordance with the
terms of the contracts and its arrangements with the Vendor which were
made prior to receipt by Port Royal of Notice of assignments to the Bank
of the purchase monies.

THE CLAIM FOR CONVERSION.

The first claim, that of conversion of the Bank’s pulpwood has been
treated throughout by Counsel for the Bank as its main cause of action,
and it will be treated here under the following propositions :

l. ATKINSON WAS NOT THE OWNER OF THE WOOD AT ANY TIME AND

THEREFORE COULD NOT GIVE VALID SECURITY TO THE BANEK.

While Atkinson is described as the owner of the wood in question
in the various securities given by him to the Bank, his ownership of the
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wood was denied by the Port Royal in its pleadings, it claiming that title
to the wood was in New Lepreau Limited with the exception of 522 cords
cut by Atkinson on trespass of lands of Fraser Companies Limited, the
title to this quantity having passed direct from the Fraser (Companies
Limited to the Port Royal on payment by the Port Royal to the Fraser
Companies of the latter’s claim in connection with the wood (Record,
p. 88, 1 42-89, 1 5) and put the Bank to the proof of its title.

Aside from proving as was admitted in the defence that Atkinson
was the President of New Lepreau Limited and was nominally, though
not beneficially the owner of the majority of the stock of that Companv.
the Bank has completely failed to discharge the burden of proving its
title and in fact has not attempted to prove “title of any sort in Atkinson.

In this connection, the Bank is apparently pr ocpedum on one or both
of two assumptions: Tirst, that Atkinson as President of New Lepreau
Limited and as the nominal holder of the majority of stock of that Company,
was the owner of the assets of the Company, or—Second, that under
Section 88 of the Bank Act, the Bank can acquire valid security by
document executed by some person other than the owner of the goods.

The first suggestion that Atkinson by reason of his registered ownomlup
of the majority “of the stock of New Lepreau Limited and his position as
President of that Company was the owner of the assets of the Company is
completely negatived by the authorities.

The case of Salomon vs. Salomon (1897) Appeal Cases, page 22, in the
House of Lords, clearly established that even if the Company was a one-man
(‘fompany, so called, it is entirely separate and distinct from the individuals
who comprise it.

So also in Gramophone and Typewriler Limited vs. Stanley {1908) 2 K B
page 89; Cozens-Hardy, M. R., in the Court of Appeal said at pages 95
and 96 :

“The fact that an individual by himself or his nominees holds
practically all the shares in a Company, may give him the control
of the Company in the sense that may enable him by exercising
* his voting powers to turn out the Directors and to enforce his
“ own views as to policy, but it does not in any way diminish the
richts or powers oi the Directors, or make the properly or assels
oj the Company his.

-~

c

(19

(43

(13

A still stronger case is that of Macaura vs. Northern Assurance Company
Lamited (1925), A (, page 619. Here the appellant was the owner of real
estate in Ireland. He agreed to sell all the timber on it for £27,000 to
a Canadian Company, to be paid for in full by fully paid-up shares of
that Company, and gave the Company leave and license to enter and
use the Mills for the purpose of sawing. As consideration for the timber
and certain other moneys advanced by him, the Company issued to the
appellant 42,000 fully paid-up $1.00 shares, constituting the entire issue
of stock issued by the Company, and all the shares were held by the
appellant or his nominees. Some three years later, and after the lumber
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was all cut, the appellant insured the same in his own name against fire.
At the time the appellant was also a creditor of the Company to the extent
of £19,000. ‘\hmtly afterwards the greater part of the timber was destroyed
by fire. The insurance Company contended that the appellant had no
insurable interest. His contention was that he did have. On the argument
it was urged that it was the case of a sole shareholder dealing \Vlth pmputx
created b} his money, and that he had a serions interest in fact in the
property, both as a creditor and a shareholder.

This contention was rejected by the House of Lords, who held that
the appellant had no legal insnrable interest, and therefore the action
must fail.

Lord Sumner said at page 630 :

" He (the appellant) stood in no ‘legal or equitable relation’
“ to the timber at all. He had ‘ no concern in * the subjeet insured.
“ His relation was to the Company, not to its goods.”

Lord \\ wnbm\' said at page 633 :

My Lords, this appeal may be (h\po\wl of by saying that

“ the corporator. even if he holds all the shaves, is not the Corporation,

“ and that neither he nor any creditor of the (‘fompany has any
" property, legal or equituble, in the assets of the (‘orporation.”

The case of Kxport Brewing and Malting Company vs. The Dominion
Bank decided in the Privy Council last year, reported 1937, 3 D.L.R. page
513, is the most recent authority on this point and favours the Port Royal.
In the case Lord Russell of Killowen in giving the judgment of the Court
smd at page 523, * They (their Jt)l(lbhl])h) believe it to be of supreme
“ importance that the distinction should be clearly marked, observed
and maintained between an incorporated company’s legal entity and
its actions, assets, richts and liabilities on the one hand and the individual
shareholders and their actions, assets, rights and liabilities on the other
“ hand.”

Adapting then the words of Lord Wrenbury in the Macaura (ase
to the facts of the present case, even it Atkinson had owned all the shares
in New Lepreau Limited, he had no legal or equitable property in the
assets of the Company which he could convey to the Bank under Section
88, s0 as to enable the plamtift to succeed in an action for conversion.

This case is even stronger, as practically half the stock of New Lepreau
Limited was owned by the Port Royal.

Furthermore, this is not a case of an ignorant man, who might possibly
conceive a Company and its President had the same rights, but the plaintift
herein was represented by its Manager,—an (_\pcuen(.e(l Banker, who was
s0 he states himself familiar with the corporate set-up of New Lepreau
Limited.

The second suggested claim of the Bank that Section 88 of the Bank
Act enables the Bank to obtain valid security on goods not owned by the
giver of the security is also completely n(‘t)(ltl\( d l)) the authorities.
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Section 88 of the Bank Act, sub-section 5. itself provides that any
security under this Section may be given by the owner of the goods, wares
and merchandise. There is no provision in the Act for the giving of such
security by any person other than the owner and the express enactment
stating the persons who may give security shuts the door to any further
implication. Thus the persons who may give valid security under Section 88
are limited to such as come within the classification of ** Owners.”

A leading case in this connection is *° Blackburn vs. Flavelle” L.R.
6 App. Cas. decided by the Privy Council in 1881. Here the statute in
question pm\ ided for a certain sale to be made by public auction. Tt was in
fact made by Conditional Sale and it was held that the procedure by Clon-
ditional Sale was invalid, the statute having expressed the mode in which the
sale should be conducted, and SNir Barnes Peacock in giving judgment at
page 634 quotes with approval the statement of law given by Mr. Justice
Hargrave in  Drinlwater vs. Arthur™ (10 S.C. N.S.W. 193) as follows :
* If there be any one rule of law clearer than another as to the construction
“ of all statutes and all written instruments (as for example sales under

powers in deeds and wills) it is this: that where the legislature or the

parties to any instrument have expressly authorized one or more particular
“ modes of sale or other dealing with property, such ()\'preq\'i(ms always
“ exclude any other mode (*\((‘pt as specifically authorized.” See also to
like effect ** Shaw vs. Reclill” (1893) Q. B.D. 779 per Hawkins, J.. at p. 781
and per Cave, J., at p. 782,

In other words, under the Bank Act a person to give a valid security
must be the owner of the goods, wares or merchandise in question. This
interpretation of the Aet has been followed in every case in which the
question has come before the Courts.

Thus in = Barry vs. The Bank of Ottawa ™ 1909, 17 O.1.R. page 83, it was
held that a commission merchant could not give valid security to the
Bank nnder Section 88 on goods which were not his own property. So
too, in = Uwion Sulphur ('um/)auy of New York vs, Riordon Company Lid.
and The Banl of Montreal 7 (30 Rev Leg. 144, 1922) it was held by Mr.
Justice Surveyor in the Superior Court of Quebec that certain wulp}mr
which was owned by the Sulphur Company but in possession of the Riordon
Company on a consignment basis could not be the subject of security
given by the Riordon Company to the Bank. The learned Judge went
into the authorities at great length and peints out that while under Section 87
of the Banlk Act certain persons other than the owner of goods could give
valid security to the Bank under Section 86, this does not apply to Section 88
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must be the owner.
No also, in re William A. March, 11 (. B.R. 463, Gibsone J. said at page
466 :
"It is neither the purpose nor the effect of The Bank et
Section 88, to make the security receipt effective to transfer to
the Bank more richts in the merchandise than the customer
himself has: in other words, it is only the rights in the merchandise
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which the customer himself has which are transferred to the
Bank by the security . . . as against another claimant to the
merchandise in general, the Bank is entitled only to the rights
which its customer had, and which its customer transferred
to it.”

The case of Royal Bank of ('umu/u vs. Hodges in the British Columbia
Court of Appeal 1930, 1 D.L.R. 397, is a further instance where the Court
held that security under Section 88 ‘must be given by the owner. In that
case the Coourt, consisting of Macdonald, C..J.. Martin, Phillips and Macdonald
JJLAL, all considered that security under Section 88 must be given by
the owner of the goods and then went on and decided on var ving grounds
that under the facts of the case the security had been given l)v a person
who could properly be described as the owner of the goods in question.

Another instance of a similar decision is the case of J]‘uz‘.r'lwnb(urkw'
vs. Dominion Bank in the Manitoba Court of Appeal (1911 21 Man. L. R.
page 320). See also Hatfield vs. [m/;r'ria/ Bank 1907, 6 Terr. L.R. "Q()

The text writers are also unanimous in stating that security under
Section 88 must be given by the owner. See Fale onbrldoc on Banking and
Bills of Exchange 5th Edition 1935. pages 223 and 256. Also' MacLaren
on Banl\x and I)anl\mo 5th Edition 1928 at page 337 where the author
says: It is only the owner who can give the security mentioned in this
section.”

Further text authority is (anadian Banking Practice 5th Edition
1937 edited by Mr. Falconbridge. This work takes the form of questions
and on })d"(‘ 366 the following qmn\tmn and answer is given :

" Question 678. A Bank agrees to make an advance to Brown
Bros. on the security of hogs. The hogs are the property of the
firm, but are in possession of Robert Brown, one of the partners.
* Should the assignment under Section 88 of the Bank Act be
* taken from Robert Brown or from the firm ? ”

Answer—The assignment must be taken from the owner of the
goods, in this instance from the firm of Brown BIOS It is not
necessary that the goods should be in the owner’s possession in
order to validate the assignment, but the name of the person
in whose possession they are should be mentioned, as also the
place or places where the h 10gs are kept.”

The same question and answer are set forth in the fourth edition of
this work 1921 at page 306.

It is thus apparent that it has become settled law that security under
Section 88 is only valid if given by the owner of the goods, the subject of
the security.

In the present case, counsel for the Bank argued in the appeal to the
Appeal Division of the Supreme Court of New Brunswick though not at the
trial that as Section 88, sub-section 7, provided that the Bank by virtue of
such security would obtain the same uohts and powers in respect of goods
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covered by the security as if it had acquired the same by virtue of a ware-
house receipt, that a valid sec urity could be given under Section 88 by any
person who could give valid security under Section 86 and its (()mplemcntary
Section 87, that is, generally sp(‘al\mg, any person in possession of the
goods or indicia of title thereto with the consent of the owner.

This argument was strongly advanced by counsel and carefully con-
sidered by the Court in the case of Barry vs. The Bank of Ottawa 17 0.L.R.
page 83, but it was held by the trial ]ud(fo and also unanimously by the
Court of Appeal of Ontario consisting of Falconbridge, ('.J.K.B., Britton
and Magee, J.J., that the proposition was untenable.

We p,utlculaﬂy refer to the judgment of Falconbridge, ("..J., at page 88.

So too, in the Union Sulphur Company of New York vs. Riordon
Company and the Bank of Montreal cited above, the same argument was
advanced and action was dismissed. The same argument was also ad-
vanced in the Mutchenbacker case but was apparently not considered by
the Court as being of any validity.

Aside from the words of the Statute there is a real distinction between
the two classes of security dealt with under Section 86 and Section 88
respectively. In Section 86 the Act deals with documents of title which
for years, particularly in the case of Bills of Lading, have been known to the
commercial world as instruments which were to all practical purposes
negotiable and the Act is also dealing with a class of persons who under
Provincial Act and under the common law have power to transfer title of
goods which they do not themselves own.

In effect, Sections 86 and 87 import into the Bank Act the provisions
of the Iactors Act which are common to the commercial law of the country
as a whole and are well known to the commercial public.

Under Section 88 the Act is dealing with a security which as Davis, J.,

said in Royal Bank of Canada vs. W, ()/lmcn s Compensation Board of Am'(l
Nulm 1936, S.C.R. at p. 567, is a particular statutory form of Mortgage.
ACTUALLY, THE TITLE OF THE PORT ROYAL 18 SUPERIOR TO THAT
OF THE BANK.
(1) LeEGAL ESTATE IN THE CROWN.

Of the 6,005.43 cords, 5,483.09 were cut on (rown Lands under license
to New Lepreau Limited. Cap. 22, 23, Geo. V 1933, provides that.
* All lumber cut within the limits of any license . . . shall
be and remain the property of the (Crown until the Stumpage
thereon is paid.”

This stumpage was not paid until after delivery, and was then paid
by Port Royal. I‘ho balance of the 6,005.43 cords, namely 522.34 cords,
was cut on Fraser's lands wrongfully, and was at no time the property of
Atkinson, and Port Royal paid Frasers their stumpage of S1,044.68 after
delivery.

Having purchased the rights of these claimants, namely : the Crown
and Frasers, the Port Royal should be regarded as the owner of the property.
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An analogous situation is that of the right of a stranger who pays off

a mortgage on an estate. Falconbridge on the Law of Mortgages, 2nd Ed.
1931, says at page 338 :
“ Presumably he does not intend to discharge the mortgage but
keep it alive for his own benefit,

and quotes the following from Crosbie-Hill vs. Sayer (1908) 1 Ch. 866, at
ST ¢
" Where a third party, at the reguest of a mortgagor, pays off
a first mortgage with a view of himself becoming a first mortgagee
10 “ of the plopclty, he becomes, in default of evidence of intention
* to the contrary, entitled in equity to stand, as against the property,
in the shoes of the first mortgagee.”

(%9

Hanbury, Modern Equity, 1935, in referring to Crosbie-Hill vs. Sayer
says at patfp 450 :

“ 1t is not right that a perfectly honest transaction between A
and B should confer an undeserved increment on (. .» who was no
* party to it.’
Hanbury, again at p. 626 :

“ Lastly, there is a somewhat complex equitable doctrine,
20 “ which Wright, J., in Liggett vs. Barelays Bank (1928, 1 K.B. 48)
refused to identify with subrogation so called, but it is respect-
fully submitted that the two doctrines are sufficiently alike to
“ be called by the same name. The doctrine is that where one
person has paid the debts of another, without authority, he is
entitled to stand in the pldce of the creditors against the debtors

who he has thus relieved.”

And on Page 627 :

“This right, however, of one who gratuitously discharges
another’s debt to stand in the place of the creditor closely
30 “ resembles genuine subrogation in many ways, and not least
in that it is generated by the payment; it cannot arise until the
payment has been made. It is at least a half-brother of the
genuine article, and their common parent ml(rht be said to be
the converse of the fifth maxim of E quity ° He who has done
equity, may seek equity ".”

113

(2). T PorT RoOYvAL HAD AN EQUITABLE INTEREST SUPERIOR TO
THAT OF THE BaNK.

Even though we disregard the Macaura case entirely, the legal estate
in the pulp\vnotl being in ‘the Crown, Fraser Companies or possibly New
40 Lepreau Limited, Atkinson could at the most have only an equitable
interest in the wood given to either the Bank or the Port Royal and we
claim that the Port Royal’s equitable interest in such event would be

superior to that of the Bank.

z G 2603 T
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The Bank says no title passed to the Port Royal until delivery. An
examination of the contracts is important. The October contract says
" That the seller in consideration of the sum of one dollar ($1.00)
to him in hand this day paid by the Company, the receipt whereof is
* hereby acknowledged, doth hereby agree to sell and deliver to the
(‘ompany, and the (Company agrees to purchase and accept : 1000
to 4000 cords of Draw shaved or rossed spruce & fir pulpwood
to be cut from lands owned or controlled by the seller and situated :
New River, N. Advances agreed by Company to New
Lepreau Ltd. as i()llo“b S1.25 per cord when cut, $2.00 per cord
when draw shaved or rossed in the woods, $1.00 per cord when
piled on the bank of river ready to be driven.”

113

.
13

I
c

The balance was payable on delivery.
As to the sap peeled contract of April 26, the clause read :
¢ Advances on the said pulpwood shall be made by the said
(‘ompany to the seller at the rate of :
‘(a) $1.25 per cord when wood has been peeled ;
*“(b) Further advances of $1.25 per cord when the wood has
been sawed and piled in the forest ready for scaling.
To make these advances, the Company’s estimation will
be used, and the wood stamped with the Company’s mark.
“(c) A further advance of S1.00 when the wood has been
hauled to the river ready for driving.
“(d) A further advance of 50 cents a cord when the wood
has been driven down the river to the New River Station.
“(e) The balance to be paid on the twentieth (20) of each
month for all pulpwood delivered to and accepted by the
(‘fompany during the previous month.”

Although ** stamping " is not mentioned in the October contract, the
evidence is that the wood under both contracts was stamped as a matter of
course.

Under this contract it is submitted title passed to the Port Roval in
something as soon as the contract was siened. In consideration of one
dollar, the vendor agreed to cut down sufficient trees to make from 1,000 to
4,000 cords. And then comes the provision with reference to the instalment
payments. 1f no legal title was obtained from Atkinson, it is submitted
that the vendee obtained rights in equity which bind a subsequent purchaser
or mortgagee, with notice. The Bank argues that this equity would only
extend to 8484.90, the amount advanced 1)_\ the Port Roval to New Lepreau
Limited before the first advance by the Bank to Atkinson, but if there is an
equity, it must extend to one of the considerations which induced the Port
Royal to enter into the contract, namely : the payment of the old debt,
and further, to the obligation to pay the balance of the moneys to the Bank.
It is submitted that the Port Royal had sufficient equity i the contract to
justify a Court in granting an injunction restraining the vendor and :
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prospective purchaser with notice, from consummating a-transfer of the
property. Kerr on Injunctions, 6th Kd. 462, says at page 462 :
“ So also the Court will not, as a rule, restrain by injunction the
breach of a contract for the sale and delivery of chattels.

But that the power exists to do so is clear, and to that end the authorities
are trending. See the remarks of I'ry, J., in Donnell v. Bennett, 22 Ch. D.
835 (1883), at 837.

If the power to grant an injunction depends on whether or not the Court
would grant specific performance of the umtuut uttention is called to
Section 48 of the Sale of Goods Act, chapter 149 R. S. N. B. 1927, which
enables the Court to grant such specific performance in thc ase of a contract
for the sale of specific or ascertained goods. Hanbury, Modern Equity
(1935) 525, discusses the similar section under the English Act, and points
out in the note at the bottom of page 526, that

" The statutory power exists \\h(‘ﬂ](l‘ or not property in the
goods has })d\b(d under the contract.

See also Hanbury's discussion at page 547 of Jones v. Earl of Tankerville
(1909) 2 Ch. 440.
R. S, N.B. 1927, Chap. 149, The Sale of Goods Act. section 48, provides
“In any action for breach of contract to deliver specitic or
ascertained goods, the Court may, if it thinks fit, decree that the
contract shall be performed specifically, without giving the
defendant the option to retain the goods on pavment of damages.”

This section by giving an equitable remedy which really acts in rem
against specific or ascertained goods, gives also an (‘quitul)lc right therein,
which the re ‘medy protects. This is one of the general principles of Juris-
prudence— the remedy presumes the right, and in certain cases establishes
the right. The question is whether the goods in question are specific or
ascertained.

Specific goods are defined in the Act itself as meaning goods identified
and agreed npon at the time the sale is made.

Ascertained goods are taken to mean goods which in accordance with
the contract are subsequently appropriated to it. Thus Atkin, L. J. in re
Wait (1927) 1 Chan. 606, says :

Ascertained ° probably means identified in d((olddnco with
‘ the agreement after the time a contract of sale is made, and 1
shall assume that to be the meaning.”

This was cited with approval by Donovan, .J., in re Western Cunada
Pulpwood Co. (1929) 4 D. L. R. at page 346.

James Jones & Sons Lid. vs. Earle of Tankerville (1909) 2 Chan. page
440. Here the plaintiff entered into a contract with the defendant for the
purchase and removal of certain timber growing on his property. The
plaintiff entered on the property, erected mills and commenced to cut
timber, etc. The defendant repudiated the contract and forcibly ousted
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the plaintiff. The plaintift claimed an injunction restraining the defendant
from preventing the due execution of the contract. Held : That althongh
the Court might be unable to compel the plaintiff to cut the timber, if he
refused to do so, it had jurisdiction to give relief | yy way of specific per-
formance, and the injunction ought to be granted.

We claim in the present case that the pulpwood was ascertained as
soon as Atkinson cut it in accordance with the contract. He was only

carrying on the one operation, or a series of operations, and that was for

the Port Royal. Therefore, all the wood he cut was appropriated by him
either to the draw shaved contract or the sap peeled contract. He stated
in his evidence on discovery that the wood for the draw shaved contract
was practically all cut prior to Christmas 1933. It was then hauled to the
river bank in readiness for delivery by the spring freshet.

For further definition of ** ascertained,” see Sanky, J., in Thomas Sack
and Bag Co. vs. Knowles (1919) 88 L. J. K. B. 585, where he said :

“I rule that ® ascertained * means that the individuality of the
goods must in some way be found out, and when it is, then the
goods have been ascertained.”

And in Benjamin on Sale, 7th Ed. page 1026, the author states that
the effect of the ruling seems to be that ** ascertained " means made specific
after the contract, for there can be no logical distinction between specific
goods and goods whose individuality has been ascertained.

In considering as to whether a Court would grant specific performance
where it has Lmthol ity to do so, it is clear that the Court will take into
consideration the fact that a remedy in damages might be illusory. (See :
In re Wait (1926) Ch. 962.) The decision was reversed on appeal, but as
stated in Hanbury's Modern Equity, page 526, the powers given under the
Sale of Goods Act will be used in the case in which a remedy of damages
will prove abortive, owing to the bankruptcy of the vendor.

A further illustration of this principle is Re Western Pulpwood Co.

1929, 3 W. W. R. 544 (Man. ("A.). Here, there was an agreement for the
sale of a quantity of pulpwood not then owned by the \olle but on Crown
land in the Province of Manitoba, for the price of $7.00 per cord in accord-
ance with certain specifications, dolnu\' to be made at Anderson’s Point,
Lake Winnipeg. The wood was to be scaled by the purchaser, and on
scaling 86.50 was to be paid,—the balance to be reserved until the pur-
(haxcr took delivery. The wood was scaled from time to time, and was
marked by the purchaser, and payments were made accordingly.  There
was a special provision in the contract that the property should not be
deemed nor considered to have passed to the purchaser until the pulpwood
is delivered and in the possession of the purchaser. The vendor went into
bankruptey. In the meantime the purchaser had paid the stumpage to
wne Government of Manitoba.

The Trustee in Bankruptey claimed the wood as against the purchaser
on the ground that there was no complete contract of sale, the title was
still in the vendor and hence in its trustee; and, secondly, that there was
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a violation of the Provincial Bills of Sale Act. in that there was a purported
contract of the sale of goods where possession had not passed, and hence it
was void against the Trustee.

Donovan, J., the Trial Judge, had held (1929) 3 W. W. R. 81) that the
property in the wood and the right to, and actual possession thewof had
passed to the paper company ; and that, in the event of it appearing that
because of any claim by the owner of the land from which the wood was
cut or for any other reason a declaration in favour of said Company as to
ownership and possession would not be sufficient, an Order would go for
specific performance of the contract. The judgment was upheld on d})pedl
Fullerton and Prendergast, J.J.A., holding that the purchaser was entitled
under sec. 51 of The Sale of G 0ods Aet, to specific performance of the
agreement, whether or not the property in the wood had passed. Trueman,
J.A., Dennistoun, J. A., concurring, held that, if there had been nothing
more than a contract to sell plﬂp\\ ood to be cut, the purchaser’s right to
the wood would depend upon whether the case was one for specific per-
formance or not; but that, since the purchase price had been paid, then
though the property had not passed, an equity existed which the Court
would enforce by a declaration of ownership without regard to whether in
different civcumstances specific performance would be decreed or not.
With respect to the passing of the property, Fullerton and Prendergast,
J.J.A., held that the property had not passed; Dennistoun and Trueman,
J.J.A., held that it had passed.

Fullerton and Prendergast, J.J.A., said that * ascertained ™ in sec. 51
of the Sale of Goods Act means identitied in accordance with the terms of
the contract. In re Wait, Trustee vs. Humphries & Bobbett (1927) 1 Ch. 606,
at 630 followed.

Attention is called to the large number of cases referred to in the
judgments of the Trial Judge and the Court of Appeal, and in particular :

Dizon vs. Yates (1833) 5 B. & Ald. 313, 340; 110 E. R. 806.
Tailley vs. Official Receiver 13 A. (. 523.
Langdon vs. Waring (1865) 18 C. B., N. S. 315; 144 E. R. 465.

If the Bank should argue that the goods were not ascertained, the
answer is that Atkinson was cutting unlv for this contract, and that the
goods were ascertained as far as the contract is concerned, as soon as the
cutting took place.

1f the Bank should argue that the agreements of sale were void as
against the Bank in that there was no registration under the Bills of Sales
Act, it is only necessary to point out in reply that the statute only avoids
an unregistered conveyance as against a subsequent purchaser or mortgagee
in good “faith, i i.e., without notice.

(3) EFFEcT OF NOTICE.
Authority suppmts the proposition that an agreement to sell goods

which to the buyer’s knowledge the seller was under contract to sell to
another, is illegal and unenforceable.
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Pollock on Contracts, 9th Ed. p. 475, as follows :

*A. makes an agreement with B. the execution of which would
involve an unlawful action on B.'s part (e.g. a breach of B.'s
contract with C.)

il i 3 A does not know this, there is generally a good contract,
and A. can sue B. for a breach of it, though B. cannot be compelled
to perform it or may be restrained from performing it.  We may

say (and must, it seems, where the illegality is such as to involve
a ])L‘l\()lhl] incapacity on B.’s part to make such a contract) that
B. is deenied to warrant that he can lawfully perform his promise.”

also Corpus Juris, Vol. 13, p. 490, sec. 434, where it is stated :
* An agreement may be contrary to public policy and lllwm]
because it affects a duty which one person owes to another.

In Sharpe vs. M Keen, 4 N.B.R. at page 531, the Court said, quoting
from another case :

194

=37 | plaintiﬂ" cannot recover in a court of justice whose cause
of action arises out of a contract made between him and the
* defendant in fraud or to the prejudice of third persons.”

See also Wanderers Hockey Club vs. Johnson (B. (') 25 Western L. R.
434, where Murphy, J., said :

* On the merits of the case, I find the facts to be that Patrick
had a contract with Johnson for his services for the season
1912-1913; that he, Patrick, communicated the fact of his having
such contract to the plaintiffs; that the plaintiffs subsequent
to obtaining this information, influenced Johnson to enter into
a contract with them by offering him a higher salary; that
Johnson thereupon tore up his contract with l)dtn(k and entered
into the contract herein sued upon, without in any way arranging
for any release from his contract with Patric k. Under these
circumstances, 1 think the axiom ‘ ex turpi causa non oritur actio,’
applies.

* The nearest case | have been able to find i the English Courts
is that of Hannington vs. Victoria Graving Docks Co. 47 1., J. Q. B.
594. In that case, tlmulrh the jury found that the contract sued
upon hgd not, in (‘ﬁ(‘(t “influenced the employee in his relations

“ to his employer, yet it was held that it might have had that effect,

and, a.-onscqlwnﬂl, , was not enforceable in a Court of Law. Thlh
case is much stronger, inasmuch as, whilst the direct object of the
contract sued upon was undoubtedly to obtain Johnson's services
for the plaintifts’ club during the season 1912-13, yet it must
have been obvious to both parties that such contract could not be
carried out without breaking the existing contract between Patrick
and Johnson.”
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[n this connection, attention is called to The Factors Act, Chapter 154
R. S. N. B. 1927, section 12, which provides that,

* Where a person having sold goods, continues or is in possession
of the goods . . . the deliv ery or transfer by that person . . .
“ of the (r()()dx .. . under any sale, pledge or other disposition
thereof, to any person receiving the same in good faith, and
“ without notice of the previous sale, shall have the same eftect
as if the person making the delivery of transfer were expressly
“ authorized by the owner to make the same.”

This section, by implication, is a statutory recognition of the principle
that a purchaser, with notice, takes subject to prior rights in the goods.

That there are equitable rights in personal property was decided by
Holroyd vs. Marshall (1826) 10 H. L. . 191. This case is discussed by
Hanbury at p. 30. See also the discussion by Hanbury at pp. 32 and 33
of Re Wait (1927) 1 Ch. 606.

The same principles naturally apply to a mortgage given by a vendor
who has agreed to sell goods, w here the mortgagee knows of the contract
of sale.

That security under Section 88 of The Bank Act is nothing more or
less than a mortgage, is the last word of the Supreme Court of Canada.
See The Royal Bank of Canada vs. Workmen's Compensation Board in Nova
Scotia (1936) 5. . R. 560 (Part VIII October 31, 1936). Davis J., at
p. 567, said :

‘1 had occasion in Bank of Montreal vs, Guaranty Silk Dyeing

“ aqud Finishing Co. Ltd., to consider this particular form of security

“ and came to the conclusion, contrary to the very able argument

“ of counsel for the Bank in that case, that the security did not

“ operate to transfer absolutely the ()\\‘ncrship in the goods, but

that the transaction was essentially a mortgage transaction and

“ subject to the general law of mortgages, except where the statute
has otherwise expressly provided.

“The Bank of ll'zmhvul vs. Guaranty Silk case which is found
“in (1935) 4 D. L. R. 483, decided that The Bank Act purports to
confer on a bank holding a security under Sec. 88, only such right
or title to the goods, wares and merchandise therein mentioned
as was at the time held by the person who gives such security
“ to the Bank.”

Applyving these principles to the instant case, the situation in brief, is
as follows :

New Lepreau or Atkinson was engaged in selling pulp to the Port
2oyal starting in the spring of 1933. 1t was a continuous performance.
Port Royal agreed to enter into another definite contract on October 31,
1933, pmvl-lm{ that it could recoup any overpayment it might make on the
first contract out of the profits coming to Atkinson on the second contract,
and the situation was that on .Lmu(uy 20, 1934, when Atkinson approached
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the Bank, Port Royal had already advanced money on the October contract,
and had charged up against this account the deficit on the spring contract,
which cvcntu(tlly turned out to be $5,330.91.

On said January 20, 1934, the Bank knew of this loss, so to speak, on
the first contract. The Bank Manager’s evidence that he thought it was in
the vieinity of $4,000., has already been quoted.

In March the Bdlll\ notified the Port Royal that it was making advances
to Atkinson, and asks the Port Royal to let the Bank know w hat payments
have been made to date on this contract, and the Port Royal immediately
write back and tell the Bank of their agreement with Atkinson in the
following words :

The advances on this contract during the winter were $484.90
plus an amount of about $4,000., over advanced on the other
contract which we have with him, and which he has asked us to
charge against this new contract.”

(29

And then the same procedure is gone through with respect to the contract
of April 26, 1934, for 10,000 cords. It is not until July 17 that the Bank
takes an assignment of this contract, and they notify Port Royal of the
assignment, and again ask for advices as to *“ the amount you have advanced
him on pulp w ood not delivered.”

And the Port Royal writes back on July 19, 1934 (Kxhibit 16)

The amount of advances to Mr. Atkinson on pulp wood from
“ our Company is $10,975.62."

Attention is called to the fact that not once, but many times the
Bank Manager was asked on cross examination why he wanted to know the
amount of these advances, and all he would answer was that he just wanted
to know.

The authorities already referred to show that security taken under
Section 88 is nothing more than a mortgage, and that the same principles
of law which apply to all mortgages applv to this kind of security.

Under the decisions, the borrower must own the property upon which
the mortgage is given. Ifa third party has any prior interest in the property,
the Bank takes the security at its peril, and subject to that prior interest. If
that prior interest is a charge which is registered according to law, the
Bank has the same constructive notice as any mortgagee lcn(lmu money.

If the prior charge is not recorded, the Bank w ithout notice, is in the
position of a bona fide purchaser. 1f, however, the Bank has actual notice
of the prior charge, the decisions are uniform that the Bank’s mortgage is
deferred to the prior charge.

And that in effect is what the Bank Act provides

88 (1) The bank may lend money to any wholesale purchaser
or shipper of or dealer in products of . . . the forest . . . upon
‘ the security of such products.

* (5) Any such security may be given by the owner of the said
products.
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“(7) The bank shall, by virtue of such security, acquire the
same rights and powers in respect of the products . . . covered
Iwrc*hv as if it had acquired the same by virtue of a warchouse
receipt.”

‘e

1t, therefore, is necessary to refer to Section 86 :
86 (2) ]:l'{':\"idc" that :
" Any warehouse receipt or bill of lading so acquired shall vest
n Ihe bank, from the date of the acquisition thereof.
“(a) All right, title and interest to such warehouse receipt or
10 “ bill of lading, and to the goods, wares and merchandise covered
*“ thereby of the previous holder thereof.”

That is all the bank gets, namely : all the right, title and interest of
the owner—with one e\coptlon namely : Section 89 (2) gives the bank a
prior claim of an unpaid vendor, unless the bank had notice that the unpaid

vendor had a lien.
In Cole vs. North Western Banlk (1875) L. R. 10 C'. P. 354, Blackburn, J.,

said at 362 :
" At Common Law. a person in possession of goods could not
confer on another either by sale or by pledge, any better title
20 “ to the goods than he himself had.”

This Clommon Law rule has been changed somewhat by Sec. 23 (1) of
The Sale of Goods Act, cap. 149 R. 8. N. B. 1927, which provides that
where a person having sold goods (Ulltll]lu‘\ or is in possession of the goods,
the delivery or transfer by that person of the goods under any sale, plodﬂe or
other disposition thereof, to a person receiving the same in good faith, and
without notice of the previous sale, shall have the same effect as if the
person making the delivery or transfer were expressly authorized by the
owner of the goods to make the sale.

But when the subsequent purchaser has notice of the sale, as the

30 plaintift had in this case, the Common Law rule prevails.

The agreements were contracts for the sale of goods. See. Cap. 149
again. sec. 57 (i).

“Goods T include all chattels personal other than things in
action or money. The term includes emblements, industrial
growing crops and things attached to or for ming part of the land
which are agreed to be severed before sale or under a contract
of sale.’

It is argned by the Bank that the situation is the same as that described

by Mignault. J., in Landry Pulp Wood Company vs. The Bangue Nationale

40 (1928) 1 D. L. R. 493, at p. 499, namely : that the object of The Bank Act

is to assist both the Manufacturer and the Bank, and if the Bank lends

money to a manufacturer or operator to go into the forest and cut down
trees, the Bank hd\ a lien.

= G 28063 U
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That is all very well, and undoubtedly good law as far as it goes, but
in that case the borrower owned the timber limits and Mignault, J., does
not say that if these trees belong to somebody else, or xomcb()({\ else had
a prior claim to them the Bank’s lien would come in ahead.

The instant case is not a case where the operator or manufacturer
owns trees, and wants money advanced to him to turn them into the
finished product with the end in view of selling the product after it is
finished to some purchaser that he can find. It is a case where he agrees
to sell this specific product to a third person, and then goes to the Bank
and tells the Bank that he has made the sale, and requests the Bank to
make him advances, and to secure these advances he will assign the purchase
moneys to the Bank.

What Atkinson did in this case was to make the Bank a partner in the
transaction. In other words, Atkinson and the Bank were selling these
trees to the Port Royal, and the Bank was to receive the purchase moneys.

And that is the way in which the case appeals to the Bank’s solicitor ;
m his opening remarks (Record p. 28) he says :

[t is a double barrelled action. It is an action for goods sold,
certain pulpwood sold and delivered, and it is also an action for
conversion of certain pulpwood.” ete.

and throughout the trial the fact was firmly impressed upon the Court by
the Bank's counsel, that these were goods that had been sold by the Bank,
which had stepped into the shoes, in that regard, of the ouunml contractor,
and the Bank was to receive the purchase price.

The Bank Manager was posted with full particulars of the contract
on January 20, 1934. It was not until March 10, 1934, that the formal
assignment of the contract was made by Atkinson to the Bank and a copy
of this assienment was received by the Port Roval on March 16, 1934. In
the letter forwarding a copy of this assignment to the Port Roval (Ex. 7)
the Bank asks the Port Royal in future to send all cheques in payment
direct to the Bank, and asks the Port Royval what payments have been
made to date on the contract. In its 1(‘])lv of March 16, 1934 (lKx. 8) the
Port Roval say they have advanced under the contract $48+.90, and have
charged up the deficit on the spring contract of 1933.  On March 20. 193
the Bank came right back with a letter (Ix. 9) and told the Port Roy al
that they have advanced $3,000 on the contract of October, 1933, under
Section 88 security, and expect to be repaid before the Port Roval is paid
the deficit on its own contract.

This is the letter upon which such emphasis is laid by the Bank as
bringing notice to the Port Royal that the Bank has Section 88 security.
And the Bank argues that the Port Royal never questioned this, but in fact
admitted it.

That is not so. On March 26, 1934, the Port Roval wrote the Bank

(Ex. A).

(13

“ We are sorry to advise that our Hvul Office do not want to
release their first claim on advances to J8. (. Atkinson on contract
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* for draw shaved wood, dated October 21, 1933. We are quite
“ willing to agree to protect your advances as much as possible
after our amount has been taken care of, consisting of $4,000.,
“ in addition to the amount of §484.90, making a total of $4,484.90
which we hold as advances against this contract.”

[t must be borne in mind that this contract was made nearly three
months before notice of intention to take security was given, on Tanudr 20,
1934, and the Bank had full notice at that time of the indebtedness that
was going to be charged up to the contract which was part of the con-
tinuous operation as before mentioned. And the case comes squarely
within the principles of the authorities cited on the equitable title of the
Port Rowval in the pulp wood.

The Bank put in correspondence which took place between the Bank
and the Pert Royal in the summer of 1934, from which it argues that the
Port Roval recognized that the Bank had security under Section 88. For
example : the Bank emphasizes a statement like this: * It is not our in-
tention to advance any more money to increase vour security under
Section 88,

That again is far from the fact. As pointed out before, in its letter ot
March 26, 1934 (Exhibit A) the Port Roval told the Bank they were quite
willing to protect the Bank’s advances as much as possible after the Port
Royal advances were taken care of.

[t is true that there were conversations, both verbal and by letter,
between the Bank and the Port Royval, where the Port Royal was trying
to make some arrangement with the b(ml\ whereby the wor k could 20 on,
but would only do so if the Bank agreed that the Port Roval \\0111d be
secured in some wav by a chattel morteacge.  But all these negotiations
fell through, because the Bank was adamant, and refused to be a party
to continuing the operation.

Even if the Port Royal thought that the Bank had security under
Section 88, that erroneous conception of the Port Royal does not create a
valid security in law prior in time to the Port Royal rights.

We submit that the Port Royal having acquired an (qlutv in the goods
pursuant to the contract and havi ing qubst*quently got in the legal estate
in the goods without acting 111(qultdbly but rather in strict (()m])hdmc
with the terms of the contracts which provided for the payments by the
Port Roval of any encumbrances, is entitled to puontv over the Mortgage
claimed by the Bank., See T'aylor vs. Russell, 1892 A. (. 244,

3. CONVERSION AND Jus TERTIL

It is clear law that in a claim for conversion where the plaintiff was
not in actual possession at the time of the alleged conversion but relies
U2
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upon his right to possession, he must recover on the strength of his own
title.  See Salmond on Torts, 8th Ed. p. 334, where the author says :

" If, however, the plaintiﬁ' was not in actual possession, but

" relies upon his right to possession, he must recover on the strength

“of his title, and “the proof of the jus tertii will destroy the unl\
* thing upon which he relies,”

quoting Leake vs. Loveday (1842) 4 M. & G. 972; Holdsworth’s History
of English Law, Vol. 7. pp. 424 to 43

The case of Kent vs. Ellis, 31 S.C.R. 110 contains a clear cut statement
of the necessity in conversion of the plaintiff proving an absolute title in
himself. In that case the plaintift relied on his right to possession and
it was held that in such case he must prove an absolute title.

The headnote of the case is as follows :—

“In an action claiming damages for the conversion of goods,
“ the plaintiff must prove an unquestionable title in himself and
“if it appears that such title is based on a contract the defendant
" may successfully urge that such contract is void under the statute
*oof fmud, although no such defence is pleaded.”

At page 120, Gwynne, J., said in delivering the judgment of the Court :

* When defendant denies the actual taking of the goods from
“ the pldln‘rlﬂ and also the plaintift's property in the goods, the
case is wholly at issue and nothing remains but evidence of title
which the plaintift, in order to recover must prove to be in himself
by an unquestionable title and if an instrument in writing is
necessary, under the circumstances appearing in evidence to make
“ his title perfect as against the defendant, he must prove such
“ instrument or fail, and if he should make default in showing a
perfect title it is quite competent for the defendant still as it
always was to point to such defect in the plaintift’s title and to
*insist upon it.”

3

vl

X3

In Holdsworth's History of English Law, Vol. 7, pages 424 to 429,
the author considers the history of the rule of law that in cases of trover
(i.e. conversion where the goods were not in actual possession of the plaintiff
at the time of taking), the defendant could succeed by setting up a jus
tertii, and following Cooper vs. Chitty, 1 Burr 20, and Leake & Loveday,
4 Man.. and Gr. 97. and Pollock & Wright on Possession, p. 91, states
the law to be as follows:

* If his (the plaintiff’s) actual possession has not been disturbed
“ by the act complained of, he may be defeated by showing that
“ someone else who need not be the defendant or anyone through
“ whom the defendant claims had a better title.”
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He quotes with approval the words of Tindall, C. J., in Leake v. Loveday,
as follows :
The action in trover to which the defendants have pleaded
"not guilty * and that the plaintiff was not possessed of the goods
“as his own property and the question is whether under the latter
" plea the title of third persons may be set up. It seems to me
“ that from the very form of the plea the plaintiff is called upon
“to prove the goods to be his property and that the defendants
“are let into any evidence which will show goods are not the
" plaintift’s.”

¢

In the present case the Bank was not in possession, and attempts
to show title by (Lununo on security under Section 88 of The Bank Act
given to it by K. ( . Atkinson. As before explained, Section 88 of The
Bank Act contains no magic, and the effect of a grant of security under
it is to convey to the Bank ()nh such right or title as thc giver of the security

actually had himself.

4. Tur Baxk HaviNe AporTED THE SALE ARE FSTOPPED ON THEIR
('naiy ror ('ONVERSION.

By accepting an assignment of the right to the balance of the purchase
moneys, the Bank, as far as it was u)n((mvd confirmed the sale to the
Port Royal. It was as if there had been no sale of the goods, and a bank
had advanced money under Sec. 88 to assist an operator in getting out his
pulp. When the operation is over, the operator makes an agreement of
sale with a purchaser for a sum less than the advances, and takes the
agreement to the Bank who notifies the purchaser to pay it the purchase
moneys, and the purchaser does so. The Bank then notifies the purchaser
not to take the goods until it pays the balance due on the advances. Surely
no authority is necessary for the pmpnsltlnn that the Bank is estopped.
But if it is. see Clark vs. Phinney, 25 X. C. R. (1895) 633, where Nedgewick, J.,
at p. 646, described a claim such as the Bank makes as * a claim that

shocks the conscience and is opposed to the fundamental principles of

natural justice.” He adopts, at p. 647, the remarks of Strong, J., in an
American case, Maple vs. Kassart, 91 Am. Dec. 214, as follows :
"It is a maxim of common honesty as well as of law that .
party cannot have the price of land sold and the land ltbt‘lf
* Accordingly, it has been ruled uniformly that if one receive the
“ purchase money of land sold he affirms the sale, and he cannot
' elaim against it, whether it was void or only voidable.”

So coming back to the instant case. Whatever may have been its
rights if the Bank had not taken an assignment of the purchase moneys,
for motives best known to itsclf, it did so. In taking this assignment,
it did so subject to (to use the words of Halsbury 2nd Ed., vol. 4, p. 455,
scee. 836) the same equities and the same rights of set-off and other (1(\‘[(11((s
as the Port Royal would have had at the date at which notice of assignment
was given. Halsbury goes on to say sec. 837
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" It is the duty of the assignee to make inquiries, and the debtor
“ or fund holder is not bound on receiving notice to volunteer
information unless the notice shows that the assignee has been
deceived. In the latter case, if the debtor does not undeceive
the assignee, he may be prevented from taking advantage of
equities between himself and the AssIgNOoT. '

The Port Royal has submitted that the Bank knew all about the con-
tractual relationships existing between the parties to the contract on
January 24, 1934.  When the Port Royal received notice of the assignment
on March 12, 1934, it notified the Bank of the agreement as to the old debt
having been apphed on account of the pm(hdsc moneys.

If the Bank did not want to be bound by that agreement, it should
have given back the assienment to the assignor. Instead of doing that, it
d((opted from the Port I\()\ al from time to time, nearly eleven thousand
dollars on account of the purchase price. The Bank claims it was the
owner of the goods. Whether owner or mortgagee, it cannot now, according
to Sedgewic 'k, J., both reprobate and approbate. Then comes the cessation
of operations. The Port Royal tells the Bank to go in and finish. The
Bank could not have gone in, seized what was on hand and sold it for the
problematical sum it might bring, because it had affirmed the sale-—in
other words—* taken subject to the rights of the other party.” The Port
Royal, if the above reasoning is sound, was entitled to the possession then
of any wood that was on hand.

PARTNERSHIP BETWEEN ATKINSON AND THE BANK.

It has already been argued that the Bank and Atkinson entered into
an arrangement whereby the Port Royal was to get the goods if it paid
the purchase price to the Bank.

The object of the Bank in entering into this arrangement is very
obvious. Atkinson owed the Bank some 830,000. The Bank Manager
after being ])r(‘«r‘d very hard in examination on discovery, finally admitted
that he had in mind in making the advances to Atkinson that there would
be a profit on the transaction which would go to reduce Atkinson’s in-
debtedness.

But another feature must not be overlooked. The Bauk was in the
position at the time the contracts were entered into and for some years
prior thereto, to exercise control of the New Lepreau Limited. The
majority stock interest was held by the Bank. 1t is true the Bank held
but the endorsed certificates, but it was in a position at any time to register
the stock certificates in the name of the Bank, and it is not far from the
fact to state that the Bank, having this control, arranged with Atkinson
that the New Lepreau would operate the limits for which it held Crown
L.and licenses on behalf of the Bank, in order to reduce this $30,000 in-
debtedness.

This fact is mentioned just to show the close relations between the
operating parties who were really New Lepreaux, Atkinson and the Bank.

1O
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AN ANOMOLOUS SITUATION.

Port Royal makes a contract with New Lepreau Limited for 1.000 to
4,000 cords of pulp wood to be ent off certain defined limits the purchase
price to be paid by instalments, as follows :

S1.25 per cord when cut rough ;
S2. per cord when draw shaved or rossed in the woods ;
S1. per cord when piled on river bank ready to be driven;

and the balance, presumably on delivery at Saint John.

Port Royal makes advances as per contract, and pays out a considerable
sum of money:.

Over four months after the contract is made, and during which period
Port Royal makes advances under the contract, the contract is assigned to
the lmnk and the Bank gives Port Royal notice of the assignment, and
incidentally tells Port Royal it has security under Section 88, and also
tells Port Royal to make future payments under the contract to the Bank.

The Bank’s counsel argues that because the Port Royal is now given
notice of Section 88, that the Bank’s advances in the past and in the future
will have a prior lien on the lumber.

Is that common sense ?

The Port Royal must go on paying the price. If the Port Royal
does not pay the purchase price from time to time, the Bank, as assignee
under the contract, can bring an action against the Port Royal as each
instalment falls due, and (u(m(hno to the Bank’s argument, the Port
Royal must pay this amount to thc Jank although it l\now& that if the
Bank keeps on making advances to Atkinson, say, up to 850,000, the end
result will be that the Bank will get all the puuha.so money and the Port
Royal will not get the goods, l)ocduse, after crediting the puuhdso price
received from the Port [\()\/dl on the loan to Atkinson, the Bank must resort
to the wood for payment of the balance.

It so happens in this case that the Bank advanced but $8,000. We
have only Atkinson’s evidence that this went into the pulp wood operation.

But suppose, instead of S8, 000, it was 550,000.  Suppose further that
the Bank tells the Port Royal, ** We are going to advance Atkinson $50,000
against this pulp wood; you have got to l\eop on paying the purchase price
to the Bank; we, the Bank, know that by the time you have paid all your
purchase price, which we will credit on account of the $50,000, Atkinson
will not be able to pay us the balance of the loan, and we will resort to
the pulp wood to satisfy that balance, and you will get nothing.”

Suppose the Port Royal tells the Bank that under those circumstances,
it will not pay another dollar. According to the Bank it can be sued for
the purchase price if it does not pay.

It is submitted that the Bank Act does not contemplate any such
result as this.

Surely the situation must be that if the Bank is going to collect the
purchase price, it has got to give the quid pro quo to the Port Royal,
namely : the pulp w ood.
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Tur DocrriNe or ELEcTION.

The Port Royal claims that the Bank, having adopted the sale of the
pulpwood made by Atkinson to the Port Royal, and accepted part of the
purchase price thereunder, and further, having sued for the balance of the
purchase price, cannot set up as an alternative, a claim for conversion, but
must be deemed to have waived the tort (if any such existed) and have
adopted the contract.

The case of Smith and Baker, 1.. R. 8 C. P. (1873), p. 350, is an authority
m point here. In that case, as was said by Bovill, C. J., at p. 54, the
question is:
" Whether there has been what amounts to the adoption of a
wrongful act of the defendant by the plaintift whereby the plaintiff
“ has waived his right to sue for tort.”

At page 355, he said :

“The law is clear that a person who is entitled to complain of
a conversion of his property, but who prefers to waive the tort may
do so and bring his action for money had and received for the
proceeds of the oood% wrongfully sold. The law implies under such
“ circumstances a promise on the part of a tort feasor that he will
pay over the proceeds of the sale to the rightful owner. But if
an action for money had and received is so 1)7'011;,]1‘( that is in point
of law a conclusive election to waive the tort and so the com-
mencement of the action for trespass or trover is a conclusive
election the other way.”

¥

So also, in Trust and Guaraniee Company vs. Brenner (1932) 2 D. L.,
R. 688, Riddel, J. A., in giving the judgment of the Court of Appeal
of Ontario, at page 692 : [

It is, of course, elementary that when a baillee, agent or
otherwise sells property without authority, the owner has one of
two courses to take, but not both; he may claim in tort for con-
version, or he may waive the tort and claim the proceeds as
money had and received in his use 11 he take the latter course,
he cannot then resort to the former.

1t any tort existed. the Bank waived the same by accepting payments
on account of the purchase price from time to time, and having
therefore elected to receive the purchase price, the Bank stands in place
of the vendor, and must hand over the goods to the vendee, free and clear
of all liens.

Waiver or Laex.
Assuming for the sake of argument that the Bank has a lien pricr to
the Port }loydl rights; Corpus Juris, Vol. 37, page 338, says :
*“ A lien may be waived or extinguished by the sale of the
property to which it attaches by or with the consent of the lienor,”
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citing MeMillan vs. Byers, 15 8. C. R. 194, and Steeves vs. Cowie, 40 N. S. 40,
See also, Corpus Juris, Vol. 41, page 708, as follows :

If the absolute title, free from the lien of the mortgage is to
be passed to the pm(h.lse the mortgagee must be a umqentmg
party to the transaction, in the absence of any stipulation in the

" mortgage providing for such a contingency.

Tor MORTGAGEE'S CONSENT MAY BE INFERRED FROM CIRCUM-
STANCES, PARTICULARLY WHERE HE RECEIVES TO HIS OWN USE
THE MONEY PAID BY THE PURCHASER AND APPLIES IT ON THE
MORTGAGE DEBT.”

Assuming again that the Bank has the prior right, is not the above
just what happened in this case? The Bank agrees to the sale of the
property, provided the purchase price is assigned to it.

Suppose, for example, Atkinson, without any particular purchaser in
view, desiri od to get out pulpwood: the Bank advances him money for the
operation, taking security under Section 88. When the operation is
completed and the wood is ready for delivery, Atkinson goes to the Port
Royal and enters into a written contract with the Port Royavl to sell the
Port Royal the wood.

Atkinson then takes this contract of sale to the Bank: the Bank takes
an assignment of the contract, notifies the Port Royal of the Assignment,
and tells the Port Royal to pay the purchase money to the Bank.

The Port Royal sends the purchase money to the Bank, and then
demands the wood. The Bank writes back that the purchase money has
not satistied the amount of the advances, and they are holding the wood
until the Port Royal pays the Bank an additional sum over and above the
purchase price.

[t is submitted that no authority is necessary for the proposition that
the Bank adopted the sale.

5. EvEN I ATKINSON COULD GIVE SECURITY TO THE BANK UNDER
SNECTION 88, THE SECURITY IN THE PRESENT CASE WOULD BE
INVALID IN PART AS BEING TAKEN IN CONTRAVEXNTION OF
SecTioN 90 or THE BANK Act.

For clarification it seems meet to set forth in chronological order the
material happenings and in detail the advances made bv the Bank to
Atkinson, and the pa,ymonts made by the Port Royal to the Bank on account
of the purchase price.

October 31, 1933 : The draw shaved contract for from 1,000 to 4,000
cords, against ‘rhv purchase price of which $5,330.91 was to be ‘charged. In
11l 707.17 cords were delivered—value $4,596. 60.

January 15, 1934 : (Record, p. 92 L. 14) Port Royal gives cheque to
ktkinson for $5,350.00, post dated February 15, 1934, to give to Bank in
wyment of advances made by Bank to New Lopl eau, Limited, on the spring

ontract of 1933 (Ex. No. '_’I, Record, p. 308).
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January 20, 1934 : Notice of intention to give security filed, on which
date the Bank had notice of the October 31, 195% contract, and that there
would be a deficit on the spring contract of 1933, probably $4,000.

January 24, 1934 : Application for a revolving line of credit of $5,000
upon the sec uuty of *“ all the rough or draw shaved or sap peeled spruce and
fir pulp wood 7 ete.  (Ex. No. 3, Record p. 224, accompanied by an agree-
ment as to powers (Ex. No. 4, Record p. 225).

January 24, 1934 : Advance by Bank to Atkinson of 31,000 followed by
advances of SL)O() on February 15, and 8500 on I ebruary 24.

March 1, 1934 : Substitution of E. (. Atkinson for New Lepreau,
Limited.

March 10, 1934 : Assignment by Atkinson to Bank of the October
contract for draw shaved pulpwood.

March 14, 1934 : Further advance by Bank of $500.

March 16, 1934 : Port Royal receives written notice of the assignment
with request to make payments to the Bank in future and to advise the
Bank what payments the Port Royal had made on the contract.

Ma‘r(h 16, 1934 : Port }\oval advises Bank that the advances are
$484.90, “ plus an amount of about 84,000 over advanced on the other
contract we have with him, and which he had asked us to charge against
this new contract.” (Ex. No. 8, Record p. 313).

March 19, 1934 : Bank writes Port Royal * we have advanced him
83,000 on the contract dated October 21st, under section 88 security, and
therefore shall expect our mlwan(es in this (()nnc(tmn to be repaid before
your claim of £4,000, mentioned.” (Iix. No. lecord p. 314.)

March 26, 1934 : Port Royal writes Bank that it \\Jll not release the
Port Royal's first claim (Ex. A., Record p. 315).

To this letter the Bank did not reply.

April 24, 1934 : Iurther advance by Bank to Atkinson of S300 which
was the first payment, received that day, from Port Royal.

April 26, 1934 : Contract between Atkinson and Port Royal for 10,000
cords of bap peeled wood.

May 1, 1934 : Further advance by Bank to Atkinson, of $200 the
sum which had that day been received from Port Royal.

May 19, 1934 : Similar advance of $200 the sum which had that day
been received from Port Royal.

May 27, 1934 : Assignment by Atkinson to Bank of April contract for
sap poelol u ood.

May 28, 1934 : Tfurther advance by Bank to Atkinson of §1,000.

June 2, 1934 : Similar advance of $200.

June 5, 1934 : Similar advance of 8750, the sum which had that day
been received from Port Royal.

June 8, 1934 : Similar advance of $200.

June 14, 1934 : Similar advance of 8700, of which amount $500 had
that day been received from Port Royal.

June 15, 1934 : Similar advance of $200.
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June 23, 1934 : Similar advance of 81,200, the sum which that day had In the

been received from Port Royal. Supreme
June 30, 1934 : Similar advance of $200. Court of
July 4, 1934 : Similar advance of S500, out of $1,000 that day received ( 'fi"_d“'

from Port Royal. No. 32.
July 5. 1934 : Similar advance of 3500, the balance of the S1,000 Factum of

received the day before from the Port Royal. Port Royal

July 9, 1934 : Similar advance of $300 part of $500 received from Pulp and
Port Roval on July . Itapw__ -
3 P gl 1 s ~ : Compatiy

July 12, 1934 : Similar advance of 8200, the balance of the 8500 received Limited —
from Port Royal on July 6. continued.

July 16, 1934 : Application for a revolving line of credit of $10,000
stmilar in terms to the former application of January 24. (Ex. No. 14,

tecord p. 321).

July 17, 1934 : Further advance by Bank to Atkinson of $1,000.

July 19, 1934 : Port Royal received notice from Bank of assignment
of April contract with a request for advice as to ** the amount you have
advanced him on pulp wood not delivered.” (lx. No. 12, Record p. 327.)

July 19, 1934 : Port Royal advise Bank the amount is 5§10,975.62, (Ex.

16, Record p. 349).  (In this sum is included $5,330.91, which is the amount,
finally ascertained, of the deficit on the spring contract of 1933.)

There was no reply from the Bank to this letter.

July 24, 1934 : Further advance by Bank to Atkinson of $1,000,

July 28, 1934 : Similar advance of S1,000.

To date the Bank had made advances amounting to 812,650 and had
received from Port Royal §4.650 leaving a balance of $8,000, the principal
sum claimed in this suit.

I'rom that time on the Bank received in 18 payments from Port Royal
$5,921.17, all of which except 86.72 it loaned back to Atkinson in I8
payments of similar amounts as soon as received.

The following is a summary of the advances and receipts :

ADVANCES BY THE BANK TO ATKINSON

No. 1934 No. Forward S4,900
1 Jan. 24 S1,000 11 June 750
2 Ieb. 15 500 12 3 200
3 24 500 13 14 700
4 Mar. 14 500 14 15 200
5 19 500 15 23 1,200
6 Apr. 24 300 16 30 200
7 May | 200 17 Jul. 4 500
8 19 200 I8 5] 500
9 28 1,000 19 9 300

10 June 2 200 2() 12 200

$9,650
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No. 1934
21 July 17

22 24
23 28
24 Aug. 2
25 4
26 13
27 24
28 29
29 31
1934
Apr. 24
May 1
19
June 5
14
23
Jul. 4
6

July 30
Aug. 2
13
24
29
31
Sept. 11

Forward $9,650
1,000
1,000
1,000
1,000

500
500
500
500
500

$16,150

PavyMENTS MAaDE BY PorT ROovar To BANK

8300
200
200
750
500

1,200

1,000
500

S4,650

500
1,000
500
500
500
500
500

$8,650

164

No. Forward

30 Sept. 11

31 14
32 18
33 Oct. 9
34 26
3D 31
36 Nov. 17
37 Dec. 7
38 13
39 27
1935

40 Jan. 11

29

Forward
Sept. 14
18
Oct. 9
26
31
Nov. 17
Dec. 7

1935
Jan. 11

Total advances

eceived from defendant

816,150

490
535
100
100
100
100
100
200
250
200

69.45
170

$18,564.45

$8,650
530
100
100
100
100.02
100
200
250
201.70

69.45
170

810.571.17

$18,564.45
10,571.17

$7,993.28
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From the comparison of the above it is apparent that the Bank actually
advanced its own monies as follows :

January, 1934 - - - = E . 2

$1,000.00

February 15 - - - - - - - - 500.00
February 24 - - - - - - - - 500.00
March 14 - - - - - - - - - 500.00
March 19 - - = - - - = - e 500.00
May 28 - - - - - - - - - 1,000.00
June 2 - = - - = - - = - 200.00
June 8 - = - = - - - - . 200.00
June 14 - = - - - - - - = 200.00
June 15 - = - - - - - - - 200.00
June 30 - - - - - - - - - 200.00
July 17 - S = 2 = - & i - 1,000.00
July 24 - - - - = = 2 - - 1,000.00

July 28 - - - - 5 s 2 3

I

1,000.00

All the other purported advances by the Bank were actually a mere
relaying on to Atkinson of monies sent by Port Royal to the Bank pursuant
to the assignments in question and which the Bank knew were carmarked
as advances to finance the operation.

The matter of a revolving loan and the manner in which it is operated
has been the cause of extensive litigation and it is perhaps well to consider
here the basis for and justification of such a method of procedure.

The case of Bank of Montreal vs. Guarantee Silk Dying and Finishing
Company, 1934, 4 D.R.R. 394, is an excellent example of circumstances
which justify a revolving loan. In that case the Brupbacher Company
was a wholesale manufacturer of silk goods. It was their business to
buy, finish and sell silks. The goods in their possession and ownership
were constantly changing as purchases and sales revolved their stock of
merchandise. [t was, thex(‘foxv necessary for the Bank financing them
to release its security on goods sold and take new security for new advances
to purchase new goods and this was the transaction. As was said by
Masten, J. A., in the Ontario Court of Appeal in that case 1934, 4 D.L.R.
at page 491, the situation was thus:

‘ An advance is made by the Bank for the purchase of raw
silk and a security is taken. The goods remain subject to the
Bank's claim until the manufacture is completed and the goods
sold. when the Bank receives the purchase price and the total
indebtedness is thereby diminished. But meantime it becomes
‘ necessary to buy more raw material so the Bank makes a further
advance for this purpose and takes a new security. In this process
there is a genwine satisfaction of the old security, a genwine new advance
and a valid security taken therefor.”

Contrast this statement with the facts of the present case. Here,
there was no revolving of the goods, the goods remained constant. They
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were always the same and the Bank did not suggest or in any way admit
that any other securities were released on any revolution of the loan, but
on the contrary they claim on all the securities from the earliest to the
latest, claiming cach one is a valid charge.

The Port R oyal admits that none ‘of the earlier securities were released
although the notes taken at the time the securities were taken were renewed.
It is enhohtvnmg here to consider the position as at September 11, 1934.

Down to that date the Bank held security for $8,000.00 advances
but the security had been taken on draw shaved wood only. It was about
that time that the Bank had determined not to co-operate with the Port
Royal but to stand firm and rely on its security. Presumably it then
realized that the draw shaved wood would prove insufficient to meet the
advances of the Bank and that instead of 3,000 or 4,000 cords of draw
shaved wood there was less than 1,000 cords actually manufactured. The
Bank then realizing that its security was insufficient and that Atkinson
was insolvent looked about for some method of protecting itself further
and came to the conclusion that it must endeavour to get security on its
advances on the sap peeled as well as on draw shave d wood and this it
attempted to do by revolving its loan as payments were made by Port
Royal to Atkinson for particular payments of accounts in the m-lohbuurho()d
of Fredericton. The Bank put the Port Royal payments thl(nwh its
account as purported repayments to itself and purported new l()dllb to
Atkinsorn.

We should not inquire why the Bank would go ahead and make loans
to Atkinson at a time when they knew that there was going to be trouble
with Port Royal and that Atkinson was insolvent. W h\/ did not the
Bank simply credit these payments of the Port Royal against Atkinson’s
indebtedness and refuse to let Atkinson have the money ?

We submit the answer lies in the knowledge of the Bank Manager
that the monies paid on September 11 and afterwards were earmarked
for expenses of the operation which the Port Royal was paying and if
any of them had been diverted into the Bank’s account no further payments
would have been made. The amounts were small comparative ly and the
most the Bank could have received and held would be appmxnnatoly
$500.00.

It is of interest here to see what the Bank Manager thought of the
purported revolving of the loan of September 11, 1934, and subsequently.
In the direct (,\1(1011(0 of the Bank Manager, Record, p. 42, we have the
secret of the whole transaction.

“ . On July 28, 1934, what were the advances to Mr. Atkinson
“at that time 7 —A. $8.000.00—that was the maximum advance.

“ (). After that, all subsequent advances made, would they be
renewals ¥—A4.  After July 28, 1934, when we received a cheque
“from say the Port Royal Company for example—5200.00—this
“ amount was credited to the sales account, debited to that account
and applied to the oldest note. But in order that Mr. Atkinson
“ could use the funds a new note was made out. The maximum
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“ amount was $8,000.00. This is a routine that we follow in carrying
out Section 88 securities.

" ). So that the advances did not go above $8,000.007?—
“A. No, it s just « routine matter.  We could have handed him over
the cheque and he could have wsed that, but vn order to carry out the
“requlations under Section 88 we took the money we received and
applied it on the uldesl note and in order to give him the benefit of
some new money we put through another note for the same amount.”

-

(13

And on page 85, Mr. Murray said that after the thirteenth of August
10 the Bank put no fresh money of its own in the operation but when thev
reached $8.000.00 they quit.
See also Record p. 76 where Atkinson explains the transactions with the
Bank after September. (1. 33.)
“ 4. From September on. Anyway from after that, from
hat until the end of the operation, the Port Royal paid the wage
“ that until tl 1 of th \tion, the Port Royal | tt
“ bill and supplies bill and no more money was advanced by the
“ Bank to me at all.
“¢. There was some small items went through? 4. Yes,
“they were to pay some bills in Fredericton in connection with the
20 “operation, just small amounts.”

From the above we submit it is apparent that from August, 1934, the
Bank was making no advances to Atkinson. [t was getting no payments
on the wood which it could apply on the indebtedness which it could
validly use to reduce its loan and the payments made to the Bank were
only made by Port Royal in order that the particular amounts covered by
the Port Royal cheques should be available to pay bills in Fredericton.
We repeat, the payments made by the Port Royal were to the knowledge
of the Bank earmarked for the Fredericton bills of the o operation which the
Port Royal was then paying and could not be applied by the Bank in

30 reduction of Atkinson’s indebtedness.

The Bank Manager recognizing this, but nevertheless compelled by
the regulations issued by the Bank as to transactions under Section 88 was
for (‘od to simulate pay ments to the Bank and a new advance by the Bank,
but does admit that the transaction was really the cashing of Port Royal's
cheques for Atkinson and that really there was no new advance by the
Bank on any occasion after August, 1934.

The case of Clarkson vs. Donunion Bank 1919, 58 S. C. R. 448, remains
the authority on Sections 88 and 90 of the Bank Act insofar as transactions
of this type are concerned. In that case the Court differentiated between

40 the two cases where security might be given. The one in the case of
security given at the time of the advance and the other case where security
could not be given by reason of non-ownership of the goods at the time, in
which case thl* Act required a particular promise to give security made at
the time of the advance and Davies, C..J., said at page 451 that as an
alternative to the acquisition by the Bank of the security itself in those
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numerous cases where the loan had necessarily to be advanced to enable
the borrower to get the goods so that he might give the security, a written
promise taken at the time the loan was nountldtcd would be sufficient to
support the security subsequently taken pmslmnt to that specific promise.

The decision of the Court with Anglin, J., dissenting was clear that
a general promise to give security was invalid and the promise must be
given at the time of the advance. So too, it appears to have been the
opinion of the Court, Anglin, J., dissenting that the security could be
validly taken pursuant to a prior specific promise only in those cases where
it was not practical to take security at the time of the advance itself.

The Court considered the practice of the Bank in that case in con-
tinuing the former course of action of pretending that an actual advance
had been made as of the date of each security of the total loan and the
Court states that it is a dangerous and llllSlt‘dthnlf practice.

The Banks, however, appear to have (ontlnlwd using the same forms
with the exception of removing any reference to any prior promise.

They took security for a purported advance in the present case of
$8,000.00 when there was actually no advance or if there was any advance
the amount at any one time was at the most S1,000.00.

Apparently the Banks are still labouring under the impression that
notwithstanding the amendments to the Bank Act of 1913 and even though
no goods were in fact substituted, the Bank must take new security for
the whole debt each time an advance of any amount is made.

We wish to point out again that this was not a case of revolving
security or revolving loan but was in fact a cumulative loan, and there is
no justification for 1()1(1110 on the transaction the forms which are applicable
to cases where goods are bought and sold by a wholesale manufacturer or
dealer and the loans do in fact revolve.

If the valid securities then are limited to those taken at the time of
actual Bank advances it would be found that such securities only covered
draw shaved wood. The Bank however will probably claim that the
securities on the sap peeled wood are validated by previous promises to
give security, both those contained in the applications for credit and also
the promises contained in the various notes which were given at the time
of the advances or simulated advances were made by the Bank.

The Port Royal's answer is, if this is the case,—there is nothing in the
documents to indicate it.

The securities themselves all purport to be given in consideration of

advances of $8.000.00, ete. There is no suggestion anvwhere in the
documents that they are given pursuant to a promise. It would appear
that if the real transaction was that these securities were given pursuant
to a prior promise it would be an clementary precaution to so state in the
securities themselves. In this connection it is interesting to note that in
Clarkson vs. Dominion Bank the securities particularly stated that they were
given pursuant to past promises and a particular promise the date of which
is specified.  We presume the Banks use forms which are practically identical
and that the Royal Bank as well as the Dominion Bank at the time of the
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Clarkson case used forms which referred to past promises and stated that
security was taken pursuant to them. Now the Clarkson case held primarily
that a general promise to give security was invalid and that the promise
to be I'ehel ipon under Section 90 must be a promise given at the time of
the advance., In other words, to be valid under the decision of that case,
the securities would have to refer to promises made at the time of the
advances. Apparently in that case no promises were given when the
respective advances were made, but as pointed out by the (‘ourt, it is
necessary when relying on a promise that the secuuty must be given
pursuant to a written promise. We maintain that in the present case the
security was not given pursuant to the written promises.

We maintain then that the securities of September 11 and following,
being the only seccurities in which the sap peeled wood was pmpolted]y
charged, are invalid by reason of their having been in fact no advances by
the Bank and Se(‘ondlv they were not given in consideration of past
promises but in consideration of a purported present advance of $8,000.00
which in fact had not been made. If the Bank relied on the promises then
in the words of Idington, .J., in the Clarkson case—What promises are the

Court to pick out of the mass of promises that have been given? Some of

which are supported by a real advance and others not.

Again we maintain that where the Bank has taken security on the draw
shaved wood to the full extent of its advances it cannot come in and take
security on the sap peeled wood without releasing its security on the draw
shaved wood and the Bank released no such security.

As Davies, C. J., said in the Clarkson case, subsection (b) of Section 90
is limited in its application to cases where the becunty could not be given
at the time of the advance. See 58 5. C. R. 452 as follows : * It was only
intended in my opinion to cover cases where the actual security could not
be given because of non-possession of the goods or property at the time by
the borrower,” and as the various Judges of the Court said, the taking of
security pursuant to a written promise is an alternative method of procedure.
There is 1o suggestion that it is a cumulative method.

What the Bank has attempted to do is this. Having financed Atkinson
on his contract for draw shaved wood to the extent of $8,000.00 and having
taken security on the wood at the time of the advances, they later, finding
that the amount of the draw shaved wood has been misrepresented and that
there is not sufficient on hand to meet their advances, purport to take further
security for the old debt on an entirely different commodity, namely the sap
peeled wood which was not in existence or in contemplation of the parties
at the time when the arrangements were made regarding the loan and
attempt to justify that by saying that Atkinson promised to give them
further security.

As Davies, C. J., said in the Clarkson case at page 452:  The written
promise to give security had reference and reference only, not to a future
debt or loan to be subsequently made but to the then debt or loan being
negotiated and to the goods and personal property then existing which it
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was proposed to 0'1\’6 security upon, and with reference to which negotiations
were taking pla(' .

The Port Royal says that under the circumstances of this case the sap
peeled wood could not be the subject of valid security to the Bank, the
becuuty not having been taken in consideration of or pursuant to a prior
promise but rather on a simulated or teigned advance which in fact was not
made.

It should be pointed out here that the application for credit of January

24, 1934, was for 85,000.00 and the application for credit of July 16, was for
$10,000.00. Now the applications for credit do not of themselves create
or purport to create any security or give the Bank any rights in rem.

At no time down to July 16th “did the advances of the Bank exceed
55,000.00, though the purported advance had amounted to $9,650.00 but
of this latter amount $4,650.00 was Port Royal’'s money. After the applica-
tion of July 16th, 1934, the Bank made real advances numbers 21, 22 and 23
for S1,000.00 each on July 17th, 24th and 28th respectively, bringing the
total advance of the Bank on July 28th to $8,000.00. The advances never
exceeded this amount.

IFollowing this increase in the line of credit on July 16th and the loans

which lm)nght the total indebtedness to that figure, the Bank took security :

only on rough or draw shaved wood until beptombm 11th when on a pur-
ported advance Number 30 the socuutv read ““ rough or draw shaved or
sap peeled h])lll( e and fir pulp wood.” At that date the purported advauces
totalled $16,150.00 of which 88,150.00 was Port Royal's money.

After bcptunbm Lith, the purported advances numbers 30 to 41 totalled
52,414.45, all being money received from Port Royal and it was only these
later securities, from September 11th on, that mentioned or ine luded the
sap peeled wood.

As above stated, we have maintained that there were no actual advances
from September on for which valid security could be given but if the Court
does not accede to this argument, we still maintain that only advances
subsequent to September 11th and which could properly be a charge against
the sap peeled wood total this fignre $2,414.45.

We maintain again tollowmo the similar argument before referred to
that the Bank haung notice at the time of these advances of the rights of
the Port Royal took whatever security it may have obtained subject to those
rights.

Finixag 0F NOTICE OF INTENTION DOES NOoT CONSTITUTE NOTICE.

The Bank may submit that the Port Royal by entering into the contract
in April, 1934, after notice of intention had been filed in January of that
year, had notice of the security. We maintain, however, that this is not so.
A notice of intention does not under the Act constitute noti(-o to any person.
It is a mere sine qua non without which no security is valid. Indeed it would
be hard to argue otherwise. A Notice of intention is simply a notice that at
some time in the future the borrower may borrow money from the Bank
to an amount unspecified and give security therefor on goods unspecified.
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In short, it shows that the customer may have some dealings with the Bank
within a three-year period. There is nothing to indicate what the Bank
may take security on. It might be any of the classes of security mentioned
by Section 88. '

Again, a mere promise to give security is not a lien. See Maclaren
on Bdnkmg, 5th Edit. 1928, at page 358. * Failure to implement security.
A promise to give security is not a lien and if the borrower fails to implement
his promise and pledges elsewhere the merchandise mentioned therein, the
Bank would have no claim against the pledgee. Its only recourse would
be against the borrower.”

THE AMENDMENT OF NECTION 90 IN 1934.

Faleonbridge on Banking, 1935, Edit. page 278 notes the change made
in the Bank Act in 1934 whereby Section 90 was amended to leave out the
word “such ” and says that this amendment was made seemingly to
overcome the view that the promise in question is limited to a qpoclhc
security.

In answer to this the Port Royal says that the Bank Act of 1934 came
into force on July lst of that year by which time the Bank had already
made advances totalling §5,000.00, and further, the change in the Bank
Act in 1934 did not affect the point so well taken by 1)(1\'105 C. J., in the
Clarkson case, that security can only be taken pursuant to prior promises,
when it was not feasible to take the actual security at the times when
advances were actually made.

We wish to refer again to Clarkson vs. Domainion Bank cited above
and again emphasize the fact that the securities taken on September 11,
1934, and subsequently being the only securities in which the sap peeled
wood was charged do not pmpmt to have been given pursuant to any

promise and in fact were not given pursuant to a promise but rather in

reliance upon simulated or pretcndod concurrent advances, which advances
were not in fact made by the Bank at the time the securities in question
were taken.

AELEASE BY BANK OF SECURITY.

If, however, the Court should hold that the Bank actually made
advances at all times that it purported to do so, then following the Bank’s
practice it is obvious that certain of the notes were paid by Port Royal
money and we claim that if this is so, the security given at the time of the
notes must be taken to have been released in favour of the Port Royal and
that to this extent the Port Royal would stand in tho shoes of the Bank
as First Mortgagee.

In other words, each payment received by the Bank from Port Royal
having been credited upon the note of Atkinson earliest in time, the
securl‘cv given for that note must be deemed to have been satisfied and the
wood IL’]G&\G([ otherwise we would be faced with a proposition such as this:
Suppose for instance that there was wood in existence of the value of
$5,000.00. The Port Royal pays the Bank $5,000.00. Equity demands
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that the Port Royal should have the wood. But the Bank loans the
55,000.00 back to Atkinson avowedly to get out more wood and claims the
right to hold all the wood old as well as new for the new loan. Surely such
a claim cannot be protected by the Bank Act nor is such a transaction
within the contemplation of that Statute. Following this example, suppose
Atkinson should use the second advance of $5,000.00 for something eclse
and not get out any more wood. What then? Are the Port Royal to lose
the wood they have bought and paid the Bank for? We submit such a
transaction would not be protected by the Act.

In the present case Atkinson claimed that all money he got from the
Bank went into the operation, but into what part of the operation did it
go? The sap peeled wood or the draw shaved wood? And what propor-
tion of it went into the drive and delivery expense of the wood cut under
the Spring contract of 1933 which the Bank had released to the Port Royal
in Jannary of 1934, though the drive of this wood did not take place until
the spring of 1934.

WHAT was THE VALUE OF THE Woobp AT THE TIME oF ALLEGED
('ONVERSION ?

Again, the Bank claim against the Port Royal for conversion of their
wood and when did the conversion take place. Presumably in September,
1934. What was the value of the wood then ?

These questions the Bank has utterly failed to answer. In conversion
the claim is for the value of the goods. The Bank have given no evidence
of the value of the goods at the date of conversion. Certainly it was not
the whole purchase price because the Port Royal expended over $27,000.00
after that date in making the wood a marketable commodity.

In this connection it is to be noted that in November and December
of 1934 the Port Royal received at its mill all the draw shaved wood
consisting of 707.17 cords and 1065.73 cords of sap peeled wood, a total
of 1772.90 cords. This was done without objection from the Bank who
apparently were relying on the security on the balance of the wood not
delivered. What value could be attributed to the 4332.52 cords which the
Port Royal did not receive at its mill until the spring of 1934, at the date
when the alleged conversion presumably took place, that is September,
19347

While no doubt this wood had been cut and poelod, as peeling operations
must be finished before the end of August, it is improbable that the peeled
sticks had been cut into four foot le ngths or hauled to the river. If this
had been done, the wood would undoubtedly have been delivered in the
fall of 1934 instead of waiting over until the spring drive of 1935.

What the value of this pulpwood was is entirely problematical. The
Bank have given no evidence as to this then value and we maintain that
the wood cut and peeled but otherwise unmanufactured and lying deep in
the woods would have a very small value, and submit if all othu defences
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should fail, the Bank is only entitled on the claim for conversion to the In the
value of this 4,332.52 cords as of September, 1934, a value regarding which Supreme

there is no evidence. :‘27,11;1’;_[
BANK’S CLAIM FOR PURCHASE PRICE. No. 32.

Factum of

The second branch of the Bank’s claim is that the Port Royal had not Port Royal
paid to it as assignee of Atkinson’s rights the price of the pulpwood pur- Pulp and

chased by Port Ixogal from him under the contracts, the subject of this };Ele}’) .

any
action. ’ . : Limited—
The Bank obtained assignments from Atkinson for the moneys due continued.

under the two contracts dated October 3lst, 1933, and April 26th, 1934,
and gave notice of these assignments to the Port Royal on the 16th day of
March, 1934, and the 17th day of July, 1934, respectively.

The evidence shows by the Exhibits of D1, D2, and D3 that the total
contract price of the wood was $43,008.97.

The October, 1933, contract called for from 1,000 to 4,000 cords of
draw shaved wood at $6.50. The April, 1934, contract called for 10,000
cords of sap peeled wood at $7.25.

707.17 cords only of draw shaved wood was delivered.

5,298.26 cords only of sap peeled wood was delivered.

The follow ing is a summary of the amounts payable under the two
contracts, and how the same were paid by the Port Roval:

The contract price was as follows :

707.17 cords draw shaved at $6.50 under October contract  $4,596.60

5,298.26 cords sap peeled at 87.25 under April Contract -  38,412.17

543,008.97
Moneys paid by Port Royal were as follows :
(1) Debit balance of New Leprmu Limited - - 85.330.91
2) Moneys paid New Lepreau Limited and or
Atkinson under October contract bhefore

assignment to Bank, and to Atkinson and
or Bank after assignment - - - - 11,096.56
(3) Wages, completing operation - - - - 9,631.11
(4) Supplies completing operation - - - 4.482.31
(5) Stumpage, Workmen’s Compensation, ete. - 7,376.56
(6) Rent for housing men - - - - - 26.00
(7) Freight - - - - - - - - 5,607.81
———  $43,551.26
Leaving still due Port Royal, 8542.29.
BANK's RicHTs AS ASSIGNEE.
L. It is clear law that the Bank by its assignment can have no greater

ru_f,hts than Atkinson had at the date that the notices of dssmmncnts were
given to the Port Royal.
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Section 32 of The Judicature Act under which the Bank is claiming,
since this is the only way it can sue in its own name under the (L\\lUllIlI(‘IltN
provides that any assignment of a chose in action is taken subject to all
equities which exist between the original parties. It may be phrased
another way by quoting the words of Perdue, J.A., in the Manitoba
Court of Appeal in the case of Chalmers vs. Machray, 26 D.L.R. at page 528 :

The assignee cannot by giving notice ereate for himself higher
rights than the assignor possesses,”

See also to the same effect —MHorgan vs. Gfreen (1630) 82 K. R. 118;
Ord vs. White (1840) 5 Beav. 357, 49 E.R. 140; Brandon vs. Brandon
(1856) 7 De(. M. & G 365, 44 K. R. 142; Re Rhodesian Goldfields Limited
(1910) 1 Ch. 239. As was said by Lord Hobhouse in the case of Government
of Newfoundland vs. Newfoundland Railiway Co. (1887) 13 A. (. 199 at
3. 212
} It would be a lamentable thing if it were found to be the law

“that a party to a contract may assign a portion of it, perhaps a
" beneficial portion, so that the assignee shall take the benefit

* wholly discharged of any counter-claim by the other party in
“respect of the rest of the contract which may be burdensome.”

So too, in Hanbury’s Modern Equity. pages 107 and 108 the author
SAVS

“ It is expressly laid down in the sub-section that the assignee

takes subject to all equities, which would before the Act (Judicature)

“have been entitled to priority over his interest. The word

* fequities” is used in a sense wider than its strict technical sense.

* for the obstacle to the completeness of the assignees title may be

" constituted not only by a genuine equitable interest which will

take priority under the Tule in Dearle vs. Hall, hut by the presence

“of fraud or illegality which vitiated the title of the assignor. In

 certain cases the assignee has lost his priority by his own laches,

* having complacently “stood by and allowed a debt between the
“assignor and the debtor to be incurred.”

What then were the rights of the Port Royal under the contracts in
qu(xstlun which would be binding on the assignee? What were the
“equities " 7 The Port Royal’s (‘(lllltlt‘\ were three-fold :

Firsr: The right of the Port Royal to pay the purchase price of the
wood in accordance with the terms of the contract.

SeconD @ That the Port Royal in return for the purchase price should
received the wood, the subject of the contracts, and this aside from any
particular provision in the contract itself.

Trimp : The right to insist on the set-off which had been made between
the Port Royal and Atkinson at the dates of receipt by the Defendant
of the notices of the assignments by Atkinson to the Bank.
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FIrsT : As to the first equity, that is payment in accordance with the
terms of the contract, there are various items to consider.

(1) The debit balance of New Lepreau Limited assumed by Atkinson
amounting to 85,330.91. This will be treated under the third head, that
is the right of set-off.

(2) Item (2) SI11,096.56: of this amount $484.90 was paid by Port

Royal to New Lepreau, Limited on the October contract before the Bank
notified Port Royal of the assignment to the Bank and requested future
payments be made to the Bank; after this notice all payments were made
to the Bank except those moneys which it was necessary to pay to liquidate
items (3) and (7) inclusive, as shown on Record pp. 37-38 above.

It is clear law that until notice of assignment has been given by the
assignee to the debtor or a fund holder, the latter can continue to pay to
the assignor all moneys due or accruing due. See Hanbury's Modern
Equity, page 101, where the author says :

" For in Stocks vs. Dobson (4 DeG. M. & G., p. 11) and Bence

“ ve, Sherman (1898, 2 Ch., 582) is laid down the somewhat obvious

" proposition that until he receives notice of the assignment, A

* (the fundholder) is perfectly at liberty to go on paying B (the

*“ ereditor) and for such sums as he does pay, C (the assignee) has
no claim against him.”

53

Similarly, the Bank cannot complain about moneys that were actually
paid to the Bank under the assignments.

It is clear from the evidence, Exhibit D. I, that the Port Royal paid
in cash under the said contracts to New Lepreau Limited prior to notice of
assignment, and subsequently to E. C. Atkinson and the Royal Bank, in
which case the moneys were actually received by the Bank, the total of
$11,096.50, which payments are not in any way questioned or contested by
the Bank.

(3) The defendant also paid direct in cash the folowing expenses of
the operation :

Wages - - - - - - - 89,631.11

Supplies, principally food stuffs - - - - - 448231

Stumpage. timber license fees, Workmen's Compensation

Board claims - - - - - - 7,376.56

Rent for housing men - - - 2 26.00

Freight - - - - - - 5,607.81

$27,123.79
The contract specified that if there were any encumbrances or govern-
ment dues on the wood, the amount thereof was to be deducted from the
purchase price to be paid. 1In other words, it was contemplated and
provided by the contracts themselves that the Port Royal should enquire
into the claims against the wood, and if it saw fit, it should pay them direct.
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We consider now the question of wages, supplies, stumpage and freight
as shown on the summary D (1). Were these items ° encumbrances ™’ or
government. dues which the Port Royal was entitled to pay direct by the
terms of the contracts ? 1t is submitted that they were. The charge of the
common carrier for the carriage of goods or freight is to common knowledge
an encumbrance. The R (ul\mv (umpdm holds a commion law Hen (scc
Halsbury 2nd Edition, Vol. 4, p. 90, sec. 130), and will not deliver up the
goods transported unless and until they are paid or guaranteed the payment.
The Railway also has a statutory lien vide The Railway Act.

The items of stumpage, timber license fees and Workmen’s Compensa-
tion Assessment are also clear cases of " encumbrances or government
dues’ and, as a matter of fact, are both encumbrances and also oovernment
dues, with the exception of the Stumpage amounting to S1, 044.00 paid to
Fraser Companies on their wood taken by Atkinson l)\ trespass which w
certainly an encumbrance in that without payment of stumpage the tlﬂt‘
of the wood in question (522 cords) could not be obtained by the Port Royal
from the owners.

This leaves to be considered the items of wages, supplies and rent for
housing the men. It is clear from Atkinson’s 0\'1(1(‘1100 (Record p. 70), that
part of the pay of their men was their board and keep. The men were
paid so much a day and found.

Mr. Lacroix in his evidence (Record p. 84), said the supplies were for
food and other camp requirements. In other words, the supplies were part of
the necessary expenses of looking after the men and thereby part of their wages.

Now, the Woodmen's Lien Act, being Chapter 161 R. S. N. B, (1927)
provides in paragraph 3 as follows :

“ Every person performing labor or service in connection with
any logs or timber intended to be driven down rivers or streams or
hauled directly from the woods or brought by railway to the place
of destination, shall have a lien thereon for the amount due for
such labor or service, and the same shall be deemed a first lien
or charge on such logs or timber and shall have precedence over
all other claims or liens thereon, except Crown dues, stumpage and
tolls for booming.”

By section 2, sub-section B, logs or timber include pulpwood.

Now this lien, by Section 6 lasts for thirty days after the last day on
which the labour was performed, or twenty d(ms in case of stream driving,
without registration.

The Port Royal, therefore, in paying such wage claims was again simply
following the terms of its contract and payving encumbrances on the wood,
as it was entitled to do.

The Port Royal further submits that having discharged these liens
against the wood, it was subrogated to the rights of the hGIlOI‘Q, and Ydl(‘
on the authorities hereinbefore cited, under the he: ading ** Title in the Crown ’
for the proposition that it stands in the place of the creditors or rather
encumbrancers whom it has paid off.
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SEcoND : The second equity was that the Port Royal, in return for the
purchase price should receive the wood, the subject of the contracts, and
this aside from any particular pmvi\ion in the contract itself.

This right of the Port Roval is recognized in the case of Skepherd v.
Livingstone in the Appeal Court of Alberta (1924) 1 D. L. R. 723. Here
the defendant Livingstone was the holder of an oil lease, and entered into an
agreement with one Norman, w hereby he employed Norman to drill for oil
at the price of $5.50 per foot up to 1,200 feet, and 87 per foot bevond that.
Norman actually drilled 1,294 feet, for which the contract price was $7,258.
In the me: mtlmo Norman assigne ol 82,250 of the money so to become due
to him under the contract to the plaintiff, and notice of the assignment was
given to the defendant, who agreed to pay the plaintiff the sum of $2,250,
should such sum be due and payable upon the completion of the contract,
and undertook to retain out of the moneys payable to Norman such sum
for this purpose. Norman fell down on the contract, and was unable to
finance it, so the defendant made advances direct for the purchase of supplies
and payment of workmen’s bills to complete the well, which advances
exceeded the total contract price. The Alberta Court of Appeal held that
the defendant’s course of action was justified and the action by the plaintiff
upon its assignment was dismissed with costs.

Shepherd vs. Livingstone is very similar to the present case, and applying
the rule in that case to the present facts, it appears clear beyond doubt that
the Port Royal was justified in paying the amounts it did whether under
the terms of the contract or not, if such payments were necess: ary in order to
obtain that for which it had contracted, and this (19\})1t0 any assignment
which Atkinson may have made of the moneys coming due to him underthe
contract. If it were to be held otherwise, it would mean that a person
having contracted to supply goods at a certain price could assign the price

to a third party, then refuse to deliver the goods, and the third pdrtv would

be able to recover the price from the purchaser. It is submitted that this
proposition only has to be stated in these ,snnple terms to be shown to be
absurd. To hold otherwise would be to say in effect that the assignment
of the purchase price of goods is not subject to the equities hetween the
original parties.

Trae Fixavcing or tur OPERATION BY THE PorT ROYAL.

When the Bank refused to enter into any agreement with the Port Royal
in September, 1934, the situation was that if the operation was not finished,
there would be a serious loss.

In its letter of September 15, 1934, to the Bank (Exhibit 24) the Port
Royal told the Bank plainly that Atkinson had been placed in a state of
bankruptcy, and unless someone stepped in and completed operations,
both parties would stand considerable loss.

The Port Royal points out the loss that will occur if the operation is
not finished, and suggests to the Bank that it had better make arrangements
to finish the oper ations. The Bank refuses to do so.

s G 2603 Z
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Finally, Port Royal decided that if the venture is not to be a complete
loss they will have to finance the completion of the ()}'FOl‘Hvti()ll

To complete the operation Port Royal paid out 827,123.81. The Bank
actually argues that this sum of money was part of the pnuh‘w- price of
the pulp “mnl. and should have been paid into the Bank.

[t is submitted that such a elaim is unconscionable.

Tuirp : The third equity was the right of set-off existing between the
Port Royal and Atkinson at the dates of receipt by the Port l.oval of notices
of the assignments. The general right of set-off is well known to the law.
The Judicature Act of f\r«w Brunswick, O. 19, r. 3, provides

L

" 3. A defendant in an action may set off, or set up by way of
counterclaim against the claims of the plaintiff, any right or claim,
whether such set off or counterclaim sound in (Iam(urm or not,
and such set off or counterclaim shall have the same effect as a
cross action.™

In the present case the debt which the Port Royal sets off against the
purchase moneys under the contracts amounted to $5,330.91. By setting
off this amount, however, together with the other payments made by the
Port Royal under the Contracts, the Port Royal over paid on the contraects

in question the sum of $542.29, so that in N"lm\ against the purchase price 2

of the wood, the subject of these contracts the Port Royal only set off
84,788.62. The question is—was the set off of this amount justified ?

A clear ¢\ptm’unn of the right of set-off in circumstances such as this
case has disclosedis given by Clauson, J., in the case of In re Pinto, Leite and
Nephews, ex parte V “isconde des Olivaes (1929) 1 Ch. 221, at page 233, where
the Judge said :

" It is, of course, well settled that the assignee of a chose inaction
(and the Visconde is an assignee from Fonseca of this particular
chose in action, that is the right on the terms stated in the docu-
ment of May 30, 1918, to recover the £100,000 from the firm) takes
subject to all rights of set-off which were available against the
assignor, -mhjut only to the exception that, after notice of an
equitable assignment of a chose in action, a debtor cannot set off
against the assignee a debt which acerues due subsequently to the
date of notice, even though that debt may arise out of a lmlnht\
which existed at or hefore the date of the notie e; but the debtor
mav set off as against the assignee a debt w hich accrues due
hefore notice of the assienment, although it is not payable until
after that date.”

A further authority for this proposition is the case of Christie vs.
Taunton, ete. (1893) 2 Ch. 175.

[t is also clear that in order for rights of set -off to arise, there is no
necessity that the opposing claim should arise out of the same transaction.
This is clearly demonstrated in the case of Bennett vs. White in the English
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Court of Appeal (1910), 2 K. B. D. 643, the headnote of which case is as ~ f# lhe
follows : b i
* In an action to recover a debt due from the defendant to the ,(:;,::,,,,‘:]
';al.unflﬁ, the defendant is entitled to set off a debt originally from o
the plaintiff to a third person, who has assigned it to the defendant.” ~No. 32,
The case of Caldwell vs. Hughes, 10 D. L. R. 788, in the Supreme Court ;',(:;Ttl:l:?)\”lr
of Ontario, is authority for the turther pm;a(mh()n that a set-oft agreed to pyuiy and
by both parties before action brought is equivalent in law to a payment. Paper
We now have to consider the facts of the present case as applicable to Company
10 this question of set-off. Limited=—
As early as March 16, 1934, the Port Royal notified the Bank that it contsnusd,
claimed to set off against the purchase price of the wood, the subject of this
action, the amount of 54,000, being the then known loss on the original
contract between New Lepreau Limited and the Port Royal.
At the time the Port Royal notified the Bank of this right of set-off the
Bank had advanced only 52,500, but despite this warning, it went ahead and
advanced the sum of 85,500 thereafter, making the total advances 88,000,
Furthermore, when the Port Royal received notice of the assignment of
the contract of April 26, 1934, which it did on July 17, 1934, it at the request
20 of the Bank informed the Bank that its advances to Atkinson totalled
S10,975.62. This amount included the figure of 85.330.91, which was the
amount of the loss or overpayment on the first and original contract. The
Port Royal thus had not only the right of set off, but it actually had set off
by 1(*10(’111(‘11t with Atkinson this amount of $5,330.91 at that time, and this
set-off was actually made by agreement amounting in the words of
Middleton, .J., in the case of Caldwell vs. Hughes above referred to, an
actnal payment. But though the Port Royal had so paid by set off, even
without this the Port J\()Vd] would be permitted to set off this amount if in
fact it was a debt due by Atkinson at the date of the assignments and
30 payable at any time up to the date this action commenced.
As was said by McKeown, J., in giving judgment of the Court of
Appeal of N. B., in the case of Windsor vs. )mmq 43 N. B. R. p. 313 at
p- 324 :
- Now, the authorities above referred to are, | think decisive in
showing that to be properly made the subject of a set-off, the
defendant’s claim must exist at the time the plaintiff brings his
action.”

Of course in the case where an assignment of a chose in action enters
into the matter, the debt so to be set off must also have been due at the
40 date of notice of the assignment. This requirement is completely fulfilled
in this case according to the evidence as shown above.
The learned trial Judge with regard to this so called set-oft or payment
said as follm-.-s : (Record p. 97, 1 46). t
" It appears by this contract, the ecarliest of the three, which
“ has not been produced, that in the spring of 1933 the defendant,
entered into an agreement with New Lepreau, Limited, for the
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purchase of a quantity of pulpwood. The plaintiff bank made
advances to New Lepreau Limited on the contract, and in
January, 1934, the defendant sent the plaintiff a cheque for
85,350.00 in full settlement of those advances. This was done,
not on the demand of the plaintiff, but at the request of Ewart C.
Atkinson, the president and proprietor of 247 of the 489 shares
of the capital stock of \e\\ Lepreau Limited. The cheque is
" marked by the Defendant, * Pavment in full of advances to New
Leprean Limited for operation of pulpwood, 1933." This, so far
as the plaintiff bank is concerned would seem to be the end of
the 1933 pulp contract, but the defendant company evidently does
not so regard it. It appears that on the 1933 contract w ith Now
Lepreau Limited, the defendant company sustained a loss of
©855,330.91, and this loss the defendant now seeks to recoup by
('harnmo or setting it off against the contract price of the pulp-
wood delivered under the two contracts of 31st of October, 1933
“ (Exhibit No. 1) and 26th of April, 1934, (Exhibit No. 10). The
plaintift objects, and in my opinion w ith reason objects, to its
security being impaired by the withdrawal, without its consent,
of the sum of $5,330.91 from the price of the pulpwood dehvor(‘d
under the two ldt(‘l contracts, to which, under the Bank Act,
has a right to look for repayment of its advances for the c(uryln(r
on of the contracts between Atkinson and the defendant company.
It is to be borne in mind that the first contract was with a cor-
poration, the New Lepreau Limited, and that the two succeeding
contracts were with Ewart . Atkinson individually, who w ould
not be personally liable for the debts of the corporation of which
he was president. It is familiar law that a director or other chief
officer of a corporation is not ordinarily individually responsible
for the corporate defaults. 1t is in evidence and appears to be
" the fact that this, the earlier deficit, was charged against the two
succeeding contracts at Atkinson’s own 1nstan( 8, but there is no
evidence that this was acquiesced in by the plaintiff, and without
its consent it is obvious that this transaction between contractor
and contractee counld not prejudicially aﬁoct the rights of the bank
in its financing of the later oporatmns

The Appeal Division, while permitting the set-off, as wo will call it for
convenience, insofar as the price of the wood under the contract Of
October, 1933, was concerned, said that no part of this original New Leprea
debit could be charged against the purchase price of the wood under thu
contract of April, 1‘)34-

We respectfully submit that on this point the Appeal Division was in
error and while there is no cross-appeal, the Port Royal claims that it was
justified in the set-oft it had made in regard to the April, 1934, contract as
well as the October, 1933, contract.
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Now this indebtedness of $5.330.91 was an indebtedness of New
Lepreau Limited to the Port Roval. By March 16, 1934, that is by the
time the Port Royal had notice of the assignment to the Bank of the
October, 1933, contract, it was estimated by the Port Royal and Atkinson
that the wood then in the woods and remaining to be shipped under the
contract of the spring of 1933, wonld not be sufficient in quantity to meet
at the contract price the advances the Port Roval had then made against
it and that the shortage would amount to approximately 54,000.00.
(Exhibit 8, Record p. 313.)

Subsequently, when the last of the wood under the Spring contract of
1933 was received by the Port Royal in the early summer of 1934, it was
found that the wood was still further short of estimate and that the exact
over-pavment of the Port Roval to New Leprean Limited was $5,330.91.
This was determined prior to the receipt by the Port Royval of notice of the
assignment of the April, 1934, contract to the Bank.

It has been stated that the first contract of the Spring of 1933 was
between New Lepreau Limited and Port lu)x&l. How then does Port
Roval justity setting off the indebtedness of a limited company against
monies due by it to an individual? The answer is simply this, that
Atkinson personally assumed the indebtedness of the Company to the
Port Royal. For this assumption of liability there was ample consideration.
For some reason or other and at the instigation of the Bank, it was desired
that the Port Royal should change the October, 1933, contract from New
Lepreau Limited to Atkinson personally. This change was quite satis-
factory to the Port Royal providing Atkinson would assume the indebted-
ness of New Leprean to the Port Roval which by that time had assumed
substantial proportions and which indebtedness the Port Royal at that
time was perfectly justified in charging against the October, 1933, contract
with New Lepreau Limited, this was agreeable to Atkinson.

Atkinson then assumed and became responsible for the existing
indebtedness of New Lepreau Limited to the Port Royal. It became
his personal obligation and this was before the Bank appeared in the
picture as far as the Port Royal knew. (See Exhibit 8, Record p. 313,
Evidence of Atkinson, Record p. 76, 1. 20-24). 1t should be noted here that
Atkinson said it was quite in order to ¢ harge up the losses of the first contract
of the \plmu of 1933 ¢ against the later contracts.” It is to be noted that
the word ** contracts 7 is plural and obviously refers to the contract of
October, 1933, as well as that of April, 1934. Now Atkinson’s personal
assumption ol this New Lepreau Limited indebtedness to Port Royal was
not questioned by Counsel for the Bank or challenged in any way, as indeed
it could not be and the Bank substantially says that while it does not
deny the assumption of the indebtedness by Atkinson, it does deny the
legal right of the Port Royal to set off this indebtedness against the
])lll(hdhc price of the wood under the contracts of October, ]933, and
April, 1934, The Port Royal, on the other hand says that this indebtedness
was set off before it had notice that the Bank was an assignee and that
the effect in law is the same as if the Port Royal had paid Atkinson the
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money in question in cash as an advance under the contracts in question
and Atkinson had immediately paid the money back to the Port Royal
in liquidation of the old New Leprean Limited indebtedness which he
had agreed to pay. The transactions were accomplished facts and effective
in law as to each contract before notice was given to Port Royal of the Bank's
claims.

Now the spring contract of 1933, the contract of October, 1933, and
the contract of April, 1934, were really one continuous pulp operation.
Thus the last of the wood under the Spring contract of 1933 was not receiv vd
by the Port Royal until the ecarly summer of 1934, 1In other words, i
came down river on the spring drive.

Similarly, the draw shaved wood was cut under the contract of

October, 1933, during the winter of 1933-34 came down river on the
spring drive that year, and was shipped in to the Port Royal in the fall
of 1934.

The contract of April, 1934, commenced in the spring of 1934, continued
during the summer and fall of that year. some of the wood being shipped
in during the fall and the balance bei ing delivered on the spring drive of
1935. 1In other words, the operations under all three contracts were going
on simultaneously. '

[t was anticipated by the contracting parties that if there was a loss
on the spring contract of 1933 by reason of the Port Royal ()\(Ar}mvm'r
New Leprean Limited. this loss would be recouped to the Port Royal by it
retaining to itself or setting oft the necessary proportion of the pnuhanv
price of the wood to be delivered under the contracts of October, 1933, and
April, 1934.

It is idle for the Bank to argue that this deficit of 55,330.91 on the
spring contract does not have any connection with the transaction sued
upon; the Bank says that it was not a party to any such agreement, and
that according to the t testimony of Mr. Atkinson, he never told the Bank
there might be a shortage on that old contract.

But see the evidence of the Bank Manager. (Record p. 73):

‘(). In your conversation with him of January 24th of that
vear you must have discussed his indebtedness to the Port Royal at
“ that time 7—A4. Yes, no doubt we did, that would be the natural
* thing for us to do.
(Record p. 73.)

(). When you discussed with him on January 24th that he
“ did owe the Port Royal something on the first contract, surely
* you would get an appmxnnat(' idea of the amount owed at that
“time? 4. No doubt 1 discussed it with him—that would be the
“* ordinary course—but 1 think, if 1 remember right, the amount
“ would be this $4,000, mentioned here.”

Attention is called to the Bank Manager’s evidence, which is most
evasive in its nature. Both he and Atkinson, however, admit that they
were in constant touch with each other, and it transcends uomprchenmon
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to suggest that the Bank Manager was not conversant with every detail of
Atkinson’s business when he agreed on January 20, 1934, to advance him
money.

It is submitted, with respect, that the learned Trial Judge entirely
overlooked the fact that the original contractor with the [’01‘5 Royal in
the October contract was New Lepreau Limited, and that four months
later when the Port Royal consented to the change of parties, there was
no consent to a change in the terms of payment. 1t is difficult to see why
the Bank's privity was necessary to a transaction in which, at that time,
it had acquired no interest.

The Appeal Division accepts the evidence with reference to the
agreement to make payment as above, and says (Record p. 109, 1. 23).

1t seems clear, however, that the deficit on the earlier contract
* was agreed to be charged against the contract of 31st October, 1933,
before Atkinson's assignment to the Bank.”

Both the Trial Judge and the Appeal Division however, failed to realize
the legal importance and effect of Atkinson'’s personal assumption of New
Lepreau Limited’s liability to Port Royal.

The Bank has made capital of the fact that the amount which the
Port Royal have charged np against the contracts of October, 1933, and
April, 1934, that is the amount claimed by wav of set-off or payment by
set-off amounting to 8§5.330.91 was in effect the amount of $5,350.00 which

the Bunl' had advanced New Lepreau Limited on the spring contract of

1933 (Exhibit 27).

\\ hile these two figures are very similar it was only by chance that they
were 80.  For instance, it was estimated in March, 1934, that the loss on the
first contract would be $4,000.00 though it later turned out when all the
wood was in that the loss was $5.330.91. The actual loss might just as well
have been 52,000.00 or $10,000.00. The loss depended not on the amount
paid the Bank but on the quantity of pulpwood that was then lying in the
woods.

When the Port Royal paid this amount of $5,350.00 to the Bank at the
request of New Lepreau, Limited, the Port Royal thought that there
would be enough pulp wood forthe oming under this spring contract of 1933
to offset this amount paid to the Ildl][x, but as it subsequently transpired,
there wasn't anything like the amount of pulpwood on hand that had been
represented to the Port Royal, and the end result was that the Port R oyal
had overpaid New L(‘pl(‘du Limited or the Bank at Atkinson’s request the
sum of §5.330.91.

Presumably if the Port Royal had known that there was to be this
shortage in the pulp wood, it would never have paid the Bank that amount,
and the Bank would have naturally suffered a loss of 85,350.00.

When, therefore, the Bank suggested that it would be an injustice to
allow the defendant to charge up this deficit of $5,330.91 to the contract of
October 31, 1933, it must be borne in mind that approximately that sum
had been received by the Bank through a mistaken representation made by
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the Bank’s customer to Port Royal that there would be sufficient pulpwood
forthcoming to satisfy the amount so paid to the Bank.

PorT Rovar’'s KNOWLEDGE OF SECTION 88 SECURITY

The Bank’s counsel makes a statement in his written argument at the
trial, Whl(‘h is not borne out by evidence. He said :

" It is submitted, therefore, that not only did the Port Royal

* Company have knowledge of the fact that ﬂll\ Bank held Section 88

security from the said Atkinson as early as \Iarch 1934, but it

never questioned the same and in fact admitted it.”  (See Exhibit
No. 24.)

On March 20, 1934, just two months after the Bank Manager had seen
the October contract and had been advised of the contractual n‘latlonshlp
between the vendor and vendee, the Bank Manager wrote the Port Royal
(Ex. 9).

We have advanced him 83,000 on the contract dated October
21st under Nection 88 security, and therefore shall expect owr
advances in this connection to be repaid before your claim of

© 84,000.00 mentioned.”

The Port Roval wrote back immediately (Ex. A) advising the Bank
that it would not release ** their first claim.”
‘hat the Bank has reference to is presumably the Port Roval's
What the Bank | t t I 1vbly the Port Royal
statement in its letter of Neptember 15, 1934 (Ex. 24)

It is not our intention to advance any more money to increase
vour security under Section 88 . . . on the paper which we sent
vou to be signed, you will find reference permitting yvou to hold
present guarantee under Section 88.”

The evidence shows there was never any recognition by the Port Royal
of any prior right in the Bank, if that is material. In the summer the Bank
\Lm(wu and the Port Royal’s manager had several conferences. In these
the Bank Man: wer ¢l vimed he had Section 88 sec urity, which the Port f\()\‘(ll
as stoutly repudiated. Negotiations for a way out failed, and wasn’t it,
therefore, quitv the natural thing for the Port Royal's \l}umuvr to write as
he did ¥ The letter must be Imd with Exhibits Nos. 22, 23, and 25, and
also with the evidence given by Murray and Lacroix, all of which show the
desire of the Port hny'll to continue the operations, which had come to a
stop, and it was willing to compromise, if that end could be achieved.

The letter goes on to tell the Bank Manager that unless a prompt
decision on the suggested compromise 1s arrived at
*we are going to drop out of this picture altogether and take our own
chances 10(&11‘(11110 the advances we have made.”
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This is an expression of confidence that their advances were secure.
The letter further says
“ If you decide not to give us the security we are asking for, you
had better make arrangements to finish the operations.”

It is pertinent here to note that under the agreement as to powers
(Ex. 4. para. 10) the Bank was given the power to step in and take over

“ for the purpose of completing, selling, shipping or otherwise dealing
“ with the goods in such manner as the Bank may think proper to
“ enable the goods to be realized upon.”

The Bank refused to take this step. The Port Royal then stepped in
and took over the operation completing it at an expenditure of upwards of
$27,000.

The Bank actually says that this was purchase money and should be
paid to it. There is a case, Price vs. Bannister, 3 Q. B. D. (1878) 569, where
it was held that if Atkinson, for example, actually finished the work himself,
the debtor must pay the assignee the purchase moneys, but Cotton, R. 0.
at 577, pointed out that if the debtor had stepped in and finished the wor k,
the assignee was not entitled, citing T'ooth vs. Hallett, L. R. 4 Ch. App. 242.

It is to be noted, however that in Price vs. Bannister the contract
contained no provision 1‘(‘0(11‘(11110 payments being made by the purchaser in
discharge of encumbrances on the goods, whereas the contracts in question
partlculal 'y provided that the Port Royal should have the right to pay
persons other than Atkinson if it became necessary to do so in order to
obtain a good title. Moreover, we inaintain that Price vs. Bannister has
been overruled in effect })y the case of the Government of Newfoundland vs.
Newfoundland Railway Co. (1888) 13 App. Cas. 199 P.C.

In the instant case the Port Royal took over, paid the wages, incurred
and paid the supply bills, paid the stumpage and Workmen’s Compen-
sation.

The Bank adopted an attitude of passivity, evidently under the im-
pression that it had no obligations whatever as assignee of the contract.
It is not urged by the Port Royal that the Bank as assignee under an
instrument which transferred to it ** all moneys, claims, rights and demands ”’
stepped into the shoes of Atkinson, and was obhgdted to carry on the
operation, but it does come within the principle enunciated by Halsbury
2nd [Ed. Vol. 4 p. 461. sec. 843 :

“When the benefit of a burdensome contract is assigned, the
" assignee will take subject to the rights of the other party.”
citing Newfoundland Government vs. Newfoundland Rail Co. (1888) 13 App.
Cas. 199, P. C.

The right of the Port Royal to the set-off claimed is remarkably similar

to the case Beaitie vs. Best and Ash 1921 61. S. C. R. 576. In that case

there was a sale by Ash as Vendor to Beattie as Purchaser, whereby it was
agreed that the Vendor would transfer certain shares and interests in

z G 2603 An

In the
Supreme
C'ourt of
Canada.

No. 32.
Factum of
Port Royal
Pulp and
Paper
Company
Limited—
continued.




In the
Supreme
Court of
Canada,

No. 32.
Tactum of
Port Royal
Pulp and
Paper
Company
Limited—
continued.

186

consideration of the Purchaser agsuming certain obligations of the Company
set forth in a schedule and in further consideration of the promise of the
Purchaser to pay to the Vendor or the various persons entitled thereto the
sum of §5,900.00. The Vendor, Ash, presumed to assign certain of the said
$5,900.00 to Best, his father-in-law, and to Calvert, his brother-in-law.
Upon the transaction being completed it developed that the liabilities which
the Purchaser had assumed were considerably in excess of those stated in
the schedule and it was held that the Purchaser was entitled to set-oft the
additional liabilities against the said sum of $5,900.00 notwithstanding the
assignment of the portions of that sum to other parties. In the present 10
case the situation was that at Atkinson’s request the Port Royal agreed to
transfer the Contract of 30th October, 1933, to Atkinson’s name provided
he assumed the loss on the Contract of the spring of 1933 which was due
from New Lepreau Limited to the Port Royal. Atkinson agrees and sub-
sequently purports to assign the moneys payable under the contracts of
October, 1933, and April, 1934, to the Bank. We submit that the Bank’s
position is no better than the position of Calvert and Ash in the case cited
and that the Port Royal is entitled as against the Bank to set-off the
indebtedness of New Lepreau Limited to Port Royal which Atkinson had
assumed. 20

The Port Royal maintains that it has paid for the wood purchased by
it under the two contracts in accordance with the terms and provisions of
the contracts and in accordance with arrangements made between it and
Atkinson, the Vendor of the wood prior to the acquisition by the Bank of
any interest in the purchase price, and that as the purchase price has been
fully paid in accordance with such conditions and arrangements, there is
no balance owing by it to Atkinson or his assignee the Bank and that the
latter’s claim on this head must wholly fail.

For the various reasons set out above, the Respondent submits that
this appeal should be dismissed. 30

SANFORD & TEED,
ERespondent’s Solicilors.

C. F. Incugs,
Of Counsel with Eespondent.
March, 31, 1938.

APPENDIX OF STATUTES REFERRED TO

THE BANK ACT, 1934 24-25 George V, C. 24—Sections 86, 87, 88,
89 and 90.

86. (1) The bank may acquire and hold any warehouse receipt or
bill of lading as collateral security for the payment of any debt incurred 40
in its favour, or as security for any liability incurred by it for any person,
in the course of its banking business.
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(2) Any warehouse receipt or bill of lading so acquired shall vest in
the bank, from the date of the acquisition thereof,

(a) all the right and title to such warehouse receipt or bill of
lading and to the goods, wares and merchandise covered thereby of
the previous holder or owner thereof; or

(b) all the right and title to the goods, wares and merchandise
mentioned therein of the person from whom such goods, wares and
merchandise were received or acquired by the l)dlllx, if the warehouse

receipt or bill of lading is made directly in favour of the bank, in-
10 stead of to the previmm holder or owner of such goods, wares and
merchandise. R.S., ¢. 12, s. 86, am.

87. (1) If the previous holder of such warehouse receipt or bill
lading is any person
(a) entrusted with the possession of the goods, wares and
merchandise mentioned therein, by or by the authority of the owner
thereof;
(b) to whom such goods, wares and merchandise are, by or by
the authority of the owner thereof, consigned ; or
(¢) who, by or by the authority of the owner of such goods,
20 wares and merchandise, is possessed of any bill of lading, receipt,
order or other document covering the same, such as is used in the
course of business as proof of the possession or control of goods,
wares and merchandise, or as authorizing or purporting to authorize,
either by endorsement or by delivery, the possessor of such a docu-
ment to transfer or receive the goods, wares and merchandise thereby
represented,

the banlk shall be, upon the acquisition of such warehouse receipt or bill of

lading, vested with all the right and title of the owner of such goods, wares

and merchandise, subject to the right of the owner to have the same

30 retransferred to him if the debt or liability, as security for which such
warehouse receipt or bill of lading is held by the bank, is paid.

(2) Any person shall be deemed to be the possessor of such goods,
wares and merchandise, bill of lading, receipt, order or other docurnent as
aforesaid

(@) who is in actual possession thereof; or

" (b) for whom, or subject to whose control such goods, wares
“and merchandise are, or bill of lading, receipt, order, or other
* document is held by any other person. R.S., ¢. 12, s. 87.

88.—(1) The bank may lend money to any wholesale purchaser or
40 shipper of or dealer in pmdums of mruultu:v the forest, quarry and mine,
or the sea, lakes and rivers, upon the security of such products.
(2) The bank may lend money to a farmer upon the security of his
threshed grain grown upon the farm.
(3) The bank may lend money to any person engaged in business
as a wholesale manufacturer of any goods, wares and merchandise upon
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the security of the goods, wares and merchandise manufactured by him,
or pwcu}(d for such manuid(tule

(4) 1f, with the consent of the bank, the products, goods, wares and
merchandise, upon the security of which money has been loaned under
the authority of this section, are removed and other products, goods,
wares and merchandise of substantially the same character are respectively
substituted therefor, then to the extent of the value of the produects, goods,
wares and merchandise so removed, the products, goods, wares and
merchandise so substituted shall be covered by such svcuuh as if originally
covered thereby; but failure to obtain the consent of the bank to any
such substitution shall not affect the validity of the security cither as respects
any products, goods, wares and merchandise actually substituted as aforesaid
or in any otlu T particular.

(5) Any such security, as mentioned in the foregoing provisions of

this section, may be given by the owner of the said produets, goods, wares
and merchandise.

(6) The security may be taken in the form set forth in Schedule C to
this Act, or to the like eftect.

(7) The bank shall, by virtue of such sccurity, acquire the same rights
and powers in respect of the products, goods, wares and merchandise
covered thereby as if it had acquired the same by virtue of a warchouse
receipt : Provided, however, that the wages, salaries or other remuneration
of persons employed by any wholesale purchaser, shipper or dealer, or by
any wholesale manufacturer, in connection with (m\ of the several w hulcsalc
businesses referred to, or by any farmer, in connection with the farm, owing
in respect of a period not exceeding three months, shall be a ch: wrge upon
the property covered by the said %uuutv in priority to the claim of ‘the
bank thereunder, and such wages, salaries or other remuneration shall be
paicdd by the bank if the bank takes possession or in any way disposes of
the said security or of the products, goods, wares and merchandise covered
thereby.

(8) The bank may lend money to the owner, tenant or occupier of
land for the purchase of seed grain or fertilizer upon the security of any
crop to be grown from such sec *d grain, or from land on which in the same
season such fertilizer has been uscd. and for the purchase of binder twine
upon the security of the crop grown by the borrower and which is about
to be harvested.

(9) The security taken under subsection eight of this section for
money lent for the purchase of seed grain, 1(*1t1h/0 or for money lent
for the purchase of binder twine, may l)o taken in the relevant and
appropriate form set forth in Schedule D, or Schedule E, as the case may
be, to this Act or in a form to the like e fh ct

(10) The bank shall by virtue of au(h security acquire a first and
preferential lien and claim for the sum secured and interest thereon upon
the seed grain, fertilizer or binder twine purchased and the crop covered
by the sec uut\ . as well before as after the severance of the crop from the
soil, and upon the grain threshed or the crop harvested therefrom, and
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the bank shall by virtue of such security acquire the same rights and powers
in respect of such seed grain, fertilizer or binder twine and of the grain
so threshed or crop harvested as if it had acquired such rights and powers
by virtue of a warchouse receipt.

(11) The bank shall have the right, through its servants or agents,
in case of default in payment of the money lent or in case of neUl(‘(t to
are for and harvest the crop, or in case of any attempt to (hb})Ob(‘ of the
crop without the consent of the bank or in case of the seizure of the crop
under process of law, to enter upon the land upon which the erop is grown,
to take possession of, care for and harvest the crop and thresh the grain
therefrom.

(12) The bank may lend money to a farmer and to any person engaged
in stock raising upon the security of his live stock; provided however that
such security shall not include and shall be deemed not to include any live
stock which on the first day of July, one thousand nine hundred and twenty-

three, was by any statutory enactment exempt from seizure under writs of

execution.

(13) The provisions of subsection four of this section, making live stock
substituted for live stock removed subject to the security, shall apply to
the live stock substituted by the farmer or other person encrwod in stock
raising.

(14) The security taken under subsection twelve of this section may
be taken in the form set forth in Schedule F to this Act or in a form to the
like effect.

(15) The bank shall by virtue of the security taken under subsection
twelve of this section have full power, right and authority, if the bills or
notes therein mentioned or described or any of them are not paid according
to their tenor, to enter upon the pxonnws upon which the live qtocl\
menfioned in the security are, to take possession of or seize such live stock,
and before or after such taking possession of or seizure, to sell such live stock,
or such part thereof as may be necessary to realize the amount due and
payable, at public auction, not less than five days after.

(a) notice of the time and place of such sale has appe(ued In a
newspaper published in or nearest to the place where the sale is to
be made, and

() posting a notice in writing or in print of the time and place
of such sale in or at the post office nearest to the place where the
sale is to be made.

(16) After all necessary and reasonable expenses in connection with
such seizure and sale have been deducted and prior privileges, liens or
pledges existing in favour of third parties and for which claims may have
been filed with the party making the sale have been satisfied, the balance
of the proceeds of the sale shall be applied in payment of the said bills or
notes and the surplus, if any, returned to the grantor.

(17) Any person intending to give a bank security under the allth()l"lu}
of this section must give notice of such intention before any loan is made
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by the bank to such person and the security taken, by signing a document
hereinafter called a * notice of intention,” which may be in ﬂu form set
out in Schedule G to this Act or to the like effect.

(18) The notice of intention shall be registered in the manner herein-
after provided, and, after the first day of August, one thousand nine
hundred and twenty-three, any security subsequently taken under the
authority of this section, before such notice of intention is registered, shall
be null and void as against the creditors of such person and as against

subsequent pnnh.mm». or mortgagees in good faith; and a notice of

intention when registered shall be deemed to be notice for the purposes of
this section in respect of all securities taken by the bank from such person,

under said authority, during the period of three years after the date of

registration.

(19) The notice of intention shall be registered in the office of the
Assistant Receiver General, hereinafter called the Assistant Receiver, or
in such office as may be prescribed by the Minister after the coming into

force of the Bank of Canada Act, in the province in which the phm of

business, or principal place of business in case the person has more than
one ];lace of business, of the person is situate.

(20) ¢ Assistant Receiver 7 in this section includes anyone acting for
the Assistant Receiver or the officer in charge of the office to be prescribed
as aforesaid.

(21) If the person has no place of business then the notice of intention
shall be registere .I in the office of the Assistant Receiver in the province in
which such person resides.

(22) ** Place of Business 7 and *° principal place of business  shall, in
the case of a company incorporated in (fanada, be deemed to be the place
where the head office or chief place of business of the company is situate,
or if a foreign corporation, then the place of husiness of such corporation
for the purposes of this section shall be the place at which civil process in
the province in which the loan is made can be served upon the company.

(23) The Assistant Receiver shall number consecutively every notice
of intention received by him and shall endorse thereon the number and
the hour and date of receiving it, and shall file the same and enter, in
alphabetical order, in a book to be kept by him, the name of every person
who has given such notice of intention, with the number endorsed thercon
oppoxitc to each name.

(24) The Assistant Receiver shall endorse over his signature on a copy
of the notice of intention to be supplied by the bank, for the records of the
bank, the date of registration and number, and the production of the copy
with such endorsation and signature shall be conclusive evidence in all
courts of the registration and of the time of registration as thereon endorsed.

(25) The notice of intention may be ¢ ~ancelled by the Assistant Receiver
in the book containing such vegistration at the plau- where the registracion
is entered on receipt by him from the bank named in the notice of intention
registered of a certificate of release duly signed on behalf of the bank to the
effect that cach and ev ery sceurity under thls section, given to the bank by
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the person has been released, or that no security was given to the bank as
the ca.«c. may be, and such certificate of release shall hear on the face
thereof the number and date endorsed on the original document on file in
the office of the Assistant Receiver.

(26) The Assistant Receiver shall number consecutively every cer-
tificate of release received by him and shall endorse thereon the number
and the hour and date of its receipt and shall file the same.

(27) Every person, upon payment of the proper fees, shall have access
to and be entitled to inspect the registration book and any document
registered or filed pursuant to this section.

(28) For services under this Act, the Assistant Receiver shall be
entitled to the following fees, for which he shall be accountable to the
Consolidated Revenue Fund :—

For registration of each notice of intention and
endorsation of copy over signature - - - - 2bc.
For production of registration book for inspection  25c.
For pmduutiun of any notice of intention for
inspection - - . z ) . - 950,
For ]Mrlhthlflon of each certificate of release - 2bc.

(29) Any person, desiring to ascertain whether a notice of intention or
certificate of release has been registered by any other person pursuant to
this section, may make enquiry by sending a prepaid telegram or other
written communication addressed to the Assistant Receiver, and it shall
be the duty of the Assistant Receiver, without payment of any fee pre-
scribed in the next preceding subsection, to make the nece ssary inspection
of the registration book and ‘of the relative doc uments, if any, and to make
answer to the enquiry of the sender by a telegraphic message at the expense
of the sender, and stating therein the name of the bank mentioned in the
notice of intention.

89. (1) If goods, wares and merchandise are manufactured or pro-
duced from the goods, wares and merchandisv. or any of them, included in
or covered by amy warehouse receipt, or included in or covered by any
security given under section eighty- cwht of this Act, while so covered, the

bank holdnw such warehouse receipt or security shall hold or continue to
hold such goods, wares and merchandise, dulmu the process and after the
completion of such manufacture or production, with the same right and title,
and for the same purposes and upon the same conditions, as it held or could
have held the original goods, wares and merchandise.

(2) All advances made on the security of any bill of lading or warehousc
receipt, or of any security give under section uuhn -cight of this Act, .sha,ll
give to the bank making the advances a claim for the repayment of the
advances on the p[odu(t.\ goods, wares and merchandise therein mentioned,
or into which they have been converted, prior to and by preference over the
claim of any unpa,ld vendor, but such preference shall not be given over the
claim of any unpaid vendor who had a lien upon the products, goods. wares
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and merchandise at the time of the ac quisition by the bank of such ware-
house receipt, bill of lading, or security, unless the same was acquired
without knowledge on the part of the bank of such lien.

(3) In the event of the non- payment at maturity of any debt or liability
secured by a warehouse receipt or bill of lading, or secured by any security
given under section eighty-eight of this Act, the bank may sell the pr oducts,
goods, wares and mer chandise mentioned therein, or so much thereof as will
sufh('e to pay such debt or liability with interest and expenses, returning the
surplus, if any, to the person from whom the warehouse receipt, bill of
lading, or security, or the products, goods, wares and merchandise men-
tioned therein, as the case may be, were acquired; but such power of sale
shall be excrcised subject to the following provisions, namely :—

(@) No sale, without the consent in writing of the owner of any
products of the forest shall be made under this Act until notice of the
time and place of such sale has been given by a registered letter,
mailed in the post office, post paid, to the last known “address of the
pledgor thereof, at least thirty days prior to the sale thereof ;

(b) No such products (other than products of the forest), and
no goods, wares and merchandise shall be sold by the bank under this
Act without the consent of the owner, until notice of the time and
place of sale has been given by a registered letter, mailed in the post
office, post paid, to the last known address of the pledgor thereof, at
least ten days prior to the sale thereof;

(c) Every sale, under such power of sale, without the consent
of the owner, shall be made by public auction, after notice thereof
by advertisement in at least two newspapers published in or nearest
to the place where the sale is to be made, stating the time and
place thereof; and. if the sale is in the province of Quebec, then at
least one of such newspapers shall be a newspaper published in the
English language, and one other such newspaper shall be a news-
paper puhhshc(l in the French language.

(4) Where payment of a loan made by a bank under the provisions of
section eighty-six or section eighty-eight of this Act is ”u(n(mt( ed by a
third person and such loan is pald by the guarantor, such guarantor shall be
subrogated in and to all of the powers, rights and authority of the bank under
the security which the bank holds in rcbpcct of the said loan under the
provisions of the said sections eighty-six and eighty-eight. R.S., ¢. 12,
s. 89, am.

80. (1) The bank shall not acquire or hold any warehouse receipt or
bill of lading, or any security as aforesaid. to secure the payment of any bill,
note, debt, or liability, unless such bill, note, debt or lability is negotiated
or contracted

(a) at the time of the ac quixition thereof by the bank; or

() upon the written promise or agreement that a warehouse
receipt or bill of lading or security as afore: said, would be given to the
bank :
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Provided that such bill, note, debt or liability may be renewed, or the time In the

for the payvment thereof extended, without affecting any security so acquired ‘;,fll)/‘(l‘"";

o b - lourt o

or held. e Canada.
(2) The bank may

(a) on the shipment of any products, goods, wares and merchan-  No. 32.
dise for which it holds a warehouse receipt, or anyv such security as };M:EHI—I’H (:fl
aforesaid, snrrender such receipt or security and receive a bill of PEHP H‘g‘-}‘l‘
lading in exchange therefor; Paper

(b) on the rec eipt of any products, goods, wares and merchandise, Company
10 for which it holds a bill of lading, or any such security as aforesaid, Limited—
surrender such bill of lading or security, store the products, goods, continued.
wares and merchandise and take a warehouse rec cipt therefor, or
ship the products, goods, wares and merchandise, or part of them,
and take another bill of ladmu therefor ;
(¢) surrender any bill of lading or warehouse receipt held by it
and receive in exchange therefor any security that may be taken under
this Aect ;
(d) when it holds any such security as aforesaid on grain in any
elevator, take a bill of Luhn; covering the same ;,1(1111 or grain of the
20 same grade or kind shipped from such elevator, in lieu of such
security, to the extent of the quantity shipped;
(¢) when it holds any security whatsoever covering grain, take,
in lien of such security to the extent of the quantity covered by the
security taken, a bill of lading or warehouse receipt for, or any
document entitling it under the provisions of The Canada Grain Act,
to the delivery of, the same grain or grain of the same grade or l\md.
2., el 12, 8090, am.
THE BANK ACT, R.S. Canada, 1927, Chapter 12, Section 90.
90.—(1) The bank shall not acquire or hold any warchouse receipt or bill
30 of lading, or any such security as atoresaid, to secure the payment of any
bill, note, deht or liability, unless such bill, note, debt or liability is negotiated
or contracted
(@) at the time of the acquisition thereof by the bank; or
(b) upon the written promise or agreement that such warehouse
receipt or bill of lading or security would be given to the bank;

Provided that such bill, note, debt or liability may be renewed, or the time
for the payment thereof extended, without affecting any such security.
(2) The bank may
(@) on the shipment of any products or stock, goods, wares and
40 merchandise, or grain, for which it holds a warehouse receipt, or
any such security as aforesaid, surrender such receipt or security
and receive a bill of lading in exchange therefor; or
(b) on the receipt of any [)IOdll('[& or stock, goods, wares and
merchandise, or grain, for which it holds a bill of ladmg or any
such security as aforesaid, surrender such bill of lading or security,
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store the products or stock, goods, wares and merchandise, or
grain, and take a warehouse receipt therefor, or ship the products
or stock, goods, wares and merchandise, or grain, or part of them,
and take another bill of lading therefor, 1923, c. 32, s. 90.

THE CROWN LANDS ACT (New Brunswick) 23 George V, 1933, Chapter
22, Section 19.

19. All lumber cut within the limits of any license, and by
virtue of the authority of any such license, shall be and remain
the property of the Crown until the stumpage thereon is paid;
and the Crown shall have a first lien and charge against all the
property, both real and personal, of the licensee to secure the
payment of such stumpage, provided always that the said lien
and charge shall not apply to a licensee holding a license or licenses
as a trustee and in such case said lien or charge shall operate against
the person creating the trust; and when a note or notes are taken
for the payment of stumpage, the property in the lumber for the
stumpage of which such note or notes are given shall remain and
be the property of the Crown until such note or notes are actually
paid.

SALE OF GOODS ACT (New Brunswick) R.S.N.B. 1927, Chapter 149,
Sections 23 (1), 48, 57 (i) and (o).

SALE OF GOODS ACT.

23.—(1) Where a person having sold goods continues or is in possession
of the goods, or of the documents of title to the goods, the delivery or
transfer by that person or by a mercantile agent acting for him, of the
goods or documents of title under any sale, pledge, or other disposition
thereof, to any person receiving the same in good faith and without notice
of the previous sale, shall have the same effect as if the person making the
delivery or transfer were expressly authorized by the owner of the goods
to make the same.

48. In any action for breach of contract to deliver specific or ascertained
goods the court may, if it thinks fit, on the application of the plaintiff, by
its judgment or decrec direct that the contract shall be performed
specifically without giving the defendant the option of retaining the goods
on payment of damages. The judgment or decree may be unconditional,
or upon such terms and conditions as to damages, payment of the price,
and otherwise, as to the court may seem just, and the application by the
plaintiff may be made at any time before judgment or decree. 1919,
¢. 4. 8. 52,

57. (#) ** Goods 7 include all chattels personal other than things
in action or money. The term includes emblements, industrial
growing crops, and things attached to or forming part of the land
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which are agreed to be severed before sale or under the contract In the
of sale ; . Supreme

(0) = Specific goods " means goods identified and agreed npon ;;l"‘t:fdzf
at the time a contract of sale is made : e

- " i . ] L . - No. 32.
THE FACTORS ACT (New Brunswick) R.S.N.B. 1927, Chapter 154, pactum of
{\'E‘('UUH 12. Port Royal
o > a
. Where a person, having sold goods, continues or is in possession 5 Fulp Bad

aper
of th(‘ ff()(;d\ or of the documents of title to the goods, the delivery or C”Elpum,

transfer by that person, or by a mercantile agent (1(tm(f for him, of the 1imited
10 goods or docnments of title under any sale, pledfre or other disposition continued.

thereof, or under any agreement for sale, pledge or other disposition

thereof, to any person receiving the same in good faith and without

notice of the previous sale, shall have the same effect as if the person

making the delivery or transfer were expressly authorized by the owner

of the goods to make the same. 1919, c¢. 5, s. 8.

WOODMEN'S LIEN ACT C 161, R.S.N.B. Sections 2, 3, 4, 5,
In this Chapter unless the context otherwise requires
(a) ** Labour, service or services ” means and includes cutting,
skidding, felling, hauling, scaling, barking, driving, rafting or
20 booming any loox timber or pulpwood, cedar posts, teleul(lph poles

railway ties, or any work done by cooks, blacksmiths, artisans or
others used or employed in connection with the work.

(b) * Logs or timber 7 means and includes what is ordinarily
known as lous timber, lathwood or pulpwood, cedar posts, telegraph
poles, 111\\(1\ ties, but does not include cordwood, tan bark, shingle
bolts or staves.

() ““ Place of destination ” means the boom or rafting ground
where the logs are rafted or sorted, in case of logs or tlmbel “driven
down rivers or streams; and the mill or mill pond in cases where

%0 the logs or timber are hauled from the woods or brought by railway
to a mill or the pond in connection therewith, or driven in the
stream to a mill or mill pond, without first being rafted or sorted,
or other place where logs or timber are broucrht or hauled for the
pmpuqe of being manufactured or sawn. C. J. . 148, s. 2; 1920,

. 43, 8s. 1, 2 am,

3. Every person performing labor or services in connection with any
logs or timber intended to be driven down rivers or streams, or hauled
directly from the woods or brought by railway to the place of destination,
shall have a lien thereon for the amount due for such labor, service or

40 services, and the same shall be deemed a first lien or charge on such logs or
timber, and shall have precedence over all other claims or liens thereon,
except any lien or claim which the Crown may have upon such logs or
timber, for or in respect of any dues or charges, or which any owner of
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lands may have for the stumpage upon such logs or timber, or which
any streams improvement company or boom company, or person owning
streams, mnprovement\ or booms may have thereon for or in respect of
tolls. €. S. c. 148, 5. 3 am.

4. The lion provided for in s. 3 shall not attach or remain a charge on
the logs or timber, unless and until a statement thereof in writing, dul\
verified upon oath by the person claiming such lien, or some one duly
authorized on his behalf, is filed in the office of the clerk of the County
Court of the county in which the labor or services, or some part thereof,
}mve been performed. C. 8. 148, s. 4 am.

Such statement, Form A, shall set out briefly the nature of the
debt. demand or claim, the amount due to the claimant, as near as may
be, over and above all legal set-offs or counter claims, and a description of
the logs or timber upon or against which the lien is claimed. (. S. c. 148,
8. 5 am.

6. The statement of claim shall, in respect of work done in the woods,
be filed within thirty days after the last day on which such labor or services
were performed, and in respect to work done in stream driving or otherwise
than in the woods, within twenty days after the last day on which such labor
or services were performed; provided that no sale or transfer of the logs or
timber upon which a lien is claimed under this chapter during the time
limited for the filing of such statement of claim and previous to the filing
thereof, or after the filing thercof, and during the time limited for the
enforcement thereof, shall in anywise affect such lien, but such lien shall
remain in force ag‘ain\‘t su(‘h logs or timber in whosesoever possession the
same shall be found. . 8. 148, s. 6 am.

BILLS OF SALES ACT, R. 8. N. B. 1927, c¢. 151, s. 6.

6. (1) Every sale of goods and chattels 110L accompanied by an
immediate de Il\ll\' and followed by an actual and continued change of
possession of the 000(1\ and chattels sold, shall be in writing, and such writing
shall be a conveyance under the [)10\‘1\1011\ ot this (‘haptc and shall be
accompanied by an affidavit, Form D, of a witness thereto of the due
execution thereof, and an affidavit, Form I, ()f the bargainee or his agent,
Form F, duly authorized in writing to take the conveyance, a copy of which
authority shall be attached to the conveyance. that the sale is bona fide
and for good consideration as set forth in the said conveyance and not
for the purpose of holding or enabling the bargainee to hold the goods
mentioned therein against the er editors “of the l)dl gamor.

(2) The conveyance and affidavit shall be filed as hereinafter provided
within thirty days from the execution thereof, otherwise the sale shall be
absolutely void as against subsequent purchasers or mortgagees in ooud
faith, the assignee of the grantor under any law relating to insolve ey
insolvent, absc onding or absent debtors, or an assignee for the Ueneml
benefit of the creditors of the maker or as against the execution lIedltOIb
of the maker, or any sheriff, constable or other person levying on or seizing
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the property comprised in such bill of sale under process of law. (. S.
c. 142, 5. 6, am.

JUDICATURE ACT OF NEW BRUNSWICK, 1927, s. 32.

32. Any absolute assignment by writing under the hand of the assignor
(not purporting to be by way of charge only) of any debt or other legal chose
in action, of which express notice in writing shall have been given to the
debtor, trustee or other person from whom the assignor would have been
entitled to receive or claim such debt or chose in action, shall be and be
deemed to have been effectual in law (subject to all equities which would
have been entitled to priority over the right of the assignee it this Act had
not passed) to pass and transfer the legal right to such debt or chose in
action from the date of such notice and all le ual and other remedies for the
same, and the power to give a good dhch(uue for the same, without the
concurrence of the assignor; pmvldod always, that it the debtor, trustee,
or other person liable in respect of such debt or chose in action, shall have
had notice that such assignment is dISplltG(l by the assignor or any one
claiming under him, or of ¢ any other opposing or (onﬂl(tmu claims to such
debt or chose in action, he shall be entitled if he thinks fit, to call upon the
several persons making claim thereto to interplead concerning the same
or he may, if he thinks fit, pay the same into the Court upon obtaining a
Judge’s order therefor to abide the determination of the Court in respect
thereof. 1909, c. 5, 5. 19, part am.

RULES OF THE SUPREME COURT OF NEW BRUNSWICK, Order 19,
dule 3

3. A defendant in an action may set off, or set up by way of counter-
claim against the claims of the plaintiff, any right, or claim, whether such
set-off or counterclaim sound in damages or not, “and such set-off or counter-
claim shall have the same effect as a cross-action, so as to enable the Court
to pronounce a final judgment in the same action, both on the original and
on the cross-claim. But the Court, or a Judge may, on the appllmtlon of
the plaintift before trial, if in the opinion of the Court or Judge such set-off
or countu( laim cannot be conveniently disposed of in the pcndmg action,
or ought not to be allowed, refuse permission to the defendant to avail himself
thereof.

RAILWAYS ACT, R.S.C.. 1927, c. 170, Sections 355, 356 (1), (2), (3).

CorLLeEcTION OF ToLLs.

355. In a case of refusal or neglect of payment on demand of any lawful
tolls or any part thereof, the same shall be recoverable in any court of
competent jurisdiction 1919, c. 68, s. 355.

356. The Company may, instead of procecding as aforesaid for the
recovery of such tolls seize the goods for or in respect whereof such tolls are
payablo, and may detain the same until payment thereof, and in the
meantime the said goods shall be at the risk of the owners thereof,
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Section 2 as amended by Section 4, C. 36, 20-21 Geo. V, 1930.

2. If the tolls on live animals or goods liable to deteriorate or perish
while in the possession of the company are not paid forthwith on demand,
or if the tolls on bulk goods, as hereinafter defined, are not paid within
two weeks after demand, or if the tolls on any goods are not paid within
four weeks after demand, the company may, w ithout further notice to the
consignee or owner advertise and sell the whole or any part of the goods
and out of the money realized from such sale retain the tolls payable and all
reasonah]e charges and expenses of such seizure, detention, advertisement and
sale. ** Bulk oood% for the purposes of this subsection shall mean and
include carload lots of coal, coal products, wood, sand, gravel, brick, scrap
metal, and of such other goods as may be approved by the Board.

3. The company shall pay or deliver the surplus, if any, or such of the
goods as remain unsold, to the person entitled thereto and may recover the

dchclcnq if any, by action in any court of competent jurisdiction. 1919,
. 68, s. 356.

No. 33.
Formal Judgment.

Ix e SvpreEME COURT OorF (CANADA.
Monday, the 19th day of December, 1938.

Present :
Tur HoxovraBLE: Mg. JusticrE (CCANNON
Tue HoxourasLE Mg. JusticE (‘ROCKET
Toe HoxouraBLE MR. Justicr Davis
Tur HoxovraBLE Mg. JusticE KERWIN
Tunr HoxovrasLe Mgr. Justice Hubpsox

Between :
Tine Rovan Bank or ("axapa - - - - (Plaintiff) Appellant
and
Port Rovarn Puvrre & Parer Company, Lamitep - (Defendant) Respondent.

The appeal of the above-named Appellant from the Judgment of the
Supreme Court of New Brunswick, Appeal Division, pronounced in the
above cause on the l11th day of June. A.D. 1937, varying the Judgment
of Chief Justice Barry of the King's Bench Division of the Supreme Court
of New Brunswick, rendered in the said cause on the 5th day of February,
A.D. 1937, having come on to be heard before this Court on the 17th and

18th days of May, 1938, in the presence of Counsel as well for the Appellant
as for the Respondent, whereupon and upon hearing what was alleged
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by Counsel aforesaid, this Court was pleased to direct that the said appeal
should stand over for judgment, and the same coming on this day for
judgment,

Tuars Covrr pip ORDER aND ApJUDGE that the said appeal should
be and the same was allowed, that the said Judgment of the Supreme
Court of New Brunswick, Appeal Division, should be and the same was
reversed and set aside, and that the said Judgment of Chief Justice Barry
of the said King’s Bench Division of the Supreme Court of New Brunswick
should be and the same was restored.

AxD tHIS COURT DOTH FURTHER ORDER AND ApJUDGE that the said
Respondent should and do pay to the said Appellant, the costs incurred
by the said Appellant as well in the said Supreme Court of New Brunswick,
Appeal Division, as in this Court.

SMELLLE
Registrar.

(Signed) J. I

No. 34.
Reasons for Judgment.

(a) CROCKKET, J. CANNON, J.).

This action arose out of two contracts, which the defendant entered
mto for the purchase of pulpwood for the defendant’s pulp manufacturing
operations at its mill at Fairville, New Brunswick, the first contract dated
October 31, 1933, and the second April 26, 1934. Although stating in
its introduction that it is made between I. C. Atkinson (New Lepreau
Ltd.) of Fredericton and the defendant, the first contract was signed New
Lepreau Lt'l by Ewart C. Atkinson, President, and Port Royal Pulp
and Paper Ltd. by its manager. By it the seller agreed to sell and
deliver to tlu dcicnddut and the defendant agreed to purchase and accept
1000 to 4000 cords of draw shaved or rossed spruce and fir pulpwood at
86.50 per cord. The pulpwood was to be cut from lands owned or controlled
by the seller and situated at New River, N.B., (these lands were Crown
lands on which New Lepreau Litd. held a licence to cut timber), and was
to be shipped from New River, consigned to the defendant at Fairville
or such other points as the company mwht designate, freight to any other
point than Fairville to be equalized on Fairv ‘ille thrht rate. It was
agreed that the contract should continue as directed lw the Defendant
until all pulpwood had been shipped to the defendant duung the winter
1933-34, **to be completed by June 1, 193477, The contract provided
that payment should be made by the defendant to the seller on the 15th
day of each month for all pulpwood delivered to and accepted by the
company during the previous month, and also that if there were any
encumbrances or government dues on the wood the company ** shall deduct
the same from remittance to the seller.”

(Concurred in by
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Atkinson was the president of New Lepreau Ltd., in which he owned
a controlling interest. holding 247 of the 489 shares of its « capital stock,
the remaining shares with the exc eption of five qualifying shares being held
by the defendant company. On January 20th Atkinson gave notice under
the provisions of The Bank Act of his intention to give security under
8. 88 to the plaintiff Bank. This notice was duly registered in the office
of the Receiver General at Saint John on January 22nd. Two days later
he made application to the plaintiff on the usual printed form for a revolving
line of credit to the amount of 85.000 for his pulpwood business and for
advances thereunder on the security of all the rough or draw shaved or sap
pecled spruce and fir pulpwood ** which are now owned or which may be
owned by the nndersigned from time to time while any advances made
under this credit remained unpaid, and which are now or may hereafter be
in the Lawrence flowage on New River Stream in the County of Charlotte,”
and agreed to give the Bank ** from time to time and as often as required
security and further security for the said advances by way of assignments
under s. 88 of The Bz’mk Act 7 covering all the said goods, and appointed
the Bank his attorney ** to give from time to time sue h securtty and further
security,”  Simultancously he ecxecuted an agreement with the Bank
in the regular printed form also as to its powers in relation to all advances
and securities held therefor.
On March 1, 1934, the manager of the defendant wrote Atkinson that
following their conversation and (()H(‘sp()ndemfo the defendant would agree
" to change the contract of October 31, 1933, which was in the name of the
New Leprean Ltd., to E. (. Atkinson, personal account.” On the same
date the defendant advised the Bank of this change in the contract, and on
March 10th Atkinson executed an assignment to the Bank by way of
security under s. 88 of *“ all moneys, claims, rights and demands whatsoever,
which the undersigned may or at anv time hereafter have or be entitled to
under and by virtue of or in respect of or incidental to 7 the said contract,
the said moneys, claims, rights and demands or any of them or any part or
parts thereof being hereinafter referred to as the ** debt.” It sets forth
in para. 2 that Atkinson agrees that
*“ the debt shall be held by the Bank as general and continuing
collateral security for the fulfilment of all obligations, present or
future, of him to the Bank, whether arising from dealings between
the Bank and the undersigned or from any other dealings by which
the bank may be or become in any manner w hatsoever a creditor
of the undersigned, and whether such obligations were or be incurred
alone or jointly with another or others, and whether as principal
or surety, and whether matured or not. and whether absolute or
contingent.”
Also by para. 14 that it
*“is given in addition to and not in substitution for any similar

assignment heretofore given to and still held by the Bank and is
taken by the Bank as additional security for the fulfilment of the
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aforesaid obligations of the undersigned to the Bank and shall not
operate as a merger of any simple contract debt or in any way suspend
the fulfilment of, or prejudice or affect the rights, remedies and
powers of the B Bank in respect of the said obligations or any securities
held by the Bank for the fulfilment thereof.”

On March 12th the manager of the Bank sent the defendant a copy of
this assignment, requesting it at the same time in future to send all cheques
in payment direct to the Bank and to advise the Bank what payments the
defendant had made to date on the contract. On March i6th the defendant
acknowledged receipt of the assignment of the contract and informed the
Bank that its advances on the contract during the winter amounted to
$484.90 plus an amount of about $4,000 over advance on a previous
contract it had with Atkinson and which, the letter stated, Atkinson had

asked the defendant to charge against the new contract. To this letter
the Bank made the following reply :
" Referring to your letter of the 16th inst., in which vou advise
that $484.90 has been paid against the contract dated Oct. 3lst,
1933, with Mr, E. C. Atkinson, we note that you have a claim against
him for 84,000 on the previous contract, which has not Vet been
completed owing to pulp to be shipped. We have advanced him
$3.000 on the contract dated Oct. 31st, under s. 88 security and
therefore shall expect our advances in this connection to be repaid
before your claim of 84,000 mentioned.”

No pulpwood had been shipped or delivered to the defendant under the
October, 1933, contract up to this time.

The Bank made its first advance—S$1,000—on January 24, 1934—the
date of Atkinson’s application for the $5,000 credit—and four other advances
of 8500 each between that date and March 19th. No further advance was
made until May 28th.

In the meantime, on April 26th, the defendant entered into the second
contract, this time with Atkinson personally. By this contract Atkinson
agreed to sell and deliver and the defendant to purchase and accept 10,000
cords of peeled spruce and fir pulpwood at 87.25 per cord, which was ** to be
cut from lands owned or controlled by the seller and situated in Charlotte
County, N.B." This last contract provided that advances on the pulpwood
should be made by the defendant to Atkinson at the rate of $1.25 per cord
when it had been sawed and piled in the forest ready for scaling, an
additional dollar per cord when the wood had been hauled to the river
ready for driving and the further advance of 50 cents a cord when it had
been driven down the river to New River Station, and that the balance of
the purchase price should be paid on the 20th day of each month for all
pulpwood delivered to and accepted by the defendant during the previous
month. It contained the same provision as regards shipment as the contract
of Oct. 31st, 1933, and as to deduction for any encumbrances or government
dues.
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On May 27th Atkinson executed an assignment to the Bank as security
unders. 88 of “* all moneys, claims, rights and demands whatsoever, which the
undersigned may now or at any time hereafter }mve or be entitled to under
or by virtue of or in respect of or incidental to ™ this last contract in the
same terms as his assignment of his rights under the first contract.

On July 14th the defendant wrote a ltt1e to Atkinson advising him
that it agreed to alter the contract to read, ** whatever shipment you may

have this summer up to a quantity of 3,000 cords ™ and * to take care of

this shipmient on the terms in this contract.”
On July 16th Atkinson made applhication to the Bank for a further

revolving line of credit for his pulpwood business to the amount of

$10,000 and for advances to him thereunder on the security of all * the
rough or draw shaved or sap peeled spruce or fir pulpwood, which are now
owned or which may be owned by the undersigned from time to time
while any advances made under this contract remain unpaid, and which
are now or may hereafter be in the Lawrence flowage on New River Stream
in the County of Charlotte ™ —the same locus as described in his application
for the 85,000 credit on January 24th. This application was in precisely
the same form and contained the same undertakings on the part of
Atkinson as that of January 24th in respect of the first contract. At the
same time Atkinson \wnod another agrecement as to the powers of the
Bank in relation to all advances and securities held therefor in the same
form as that of January 24th in reference to advances and securities in
connection with the first contract. The Bank made its first advance there-
under (81,000) on July 17th, on which date the manager sent the defendant
Atkinson’s assignment of \l(w 27th. In his covering letter he made
reference to the defendant’s letter to Atkinson of July 14th and the state-
ment contained therein as to its agreement to ** take delivery of 3,000 cords
this summer 7 and asked the defendant to advise him the amount the
defendant had advanced to Atkinson on pulpwood not delivered. The
defendant acknowledged the receipt of this letter on July 19th and advised
the Bank that the amount of advances to Atkinson on pulpwood was
$10,975.62, and on July 24th wrote Atkinson that it was *° going to make
all the effort possible to provide further advances of three thousand for
August 6th.”

Up to the time when the second contract was entered into (April 26,
1934), the Bank had made advances to Atkinson to the amount of §3,000
on the security it took from Atkinson in January, 1934, in connection with
the first contract of October 31. 1933, the last of these advances —$500
having been made on March 19th. In addition to the $1,000 advanced on
May 28th four other advances of $200 each and another $500 were made in
the month of June after Atkinson had entered into his second contract for
the 10,000 cords of pulpwood to be cut on the same limits and for which,
the record makes it quite clear, the Bank had not been fully repaid, neither
when Atkinson executed the assignment to the Bank of his rights under
the second contract on May 27th nor when he obtained his dddltlonal
credit of July 16th. On the making of all these advances the Bank took
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from Atkinson a demand note for the amount of each advance with interest
from date until paid, to which was attached a signed promise to give the
Bank from time to time, as required, security and further security for such
note by way of assignments and further assignments under s. 88 upon the
soods mentioned in his application for the line of credit as well as a further
assignment of the * goods now owned by the undersigned and now in the
possession of Atkinson in the Lawrence flow age In \u\ River Stream in
the County of Charlotte or elsewhere.” To (‘d(’h of these assignments was
attached a schedule setting out the advances made under the line of credit
to date. The schedule annexed to the assignment of May 28th shows nine
advances amounting to 84,000 and that of June 30th eleven advances
amounting to $5,000. On July 17th, 1934, after the Bank received
Atkinson’s application for the $10.000 credit and the assignment of his
rights under the second contract the assignment of the pulp“ ood at the
Lawrence flowage under s. 88 is stated as being given in consideration of
an advance of 86,000 and the attached schedule setting out the advances
includes all those made from May 28th to July 17th, totdllmﬂ $6.000, while
the demand note of §1,000 given to the Bank on that date (Tuly 17th,
1934) is stated in Atkinson's attached written promise as being given
“for an advance to the undersigned under the terms of the application
for eredit and promise to give bills of lading, warehouse receipts or security
under s. 88 made by the undersigned to the Bank and dated January 24th
and July 16th day of 1934." The Bank made two further advances of
$1,000 each in July; six advances in August amounting to $3,500; four
in September amounting to $1,125; three in October amounting to $300;
one in November of §100; three in December amounting to $650 and two
in January, 1935, amounting to $239.45. ’

An examination of the schedules attached to the various individual

assignments shows that on August 6th Atkinson's indebtedness to the
Bank in respect of its advances to him for his pulpwood operations under
both contracts had reached $8,000 and that, although subsequent advances
were made during August, September, October, \m ember, December and
down to January 29th, 1935. on further demand notes with individual
assignments under s. 88 attached thereto similar to the one referred to as
given on July 17th, 1934, the subsequent advances effected no increase in
his net indebtedness to the Bank beyond this sum. This, presumably, was
due to the fact that the demand notes given thereafter by Atkinson to the
Bank, secnred as described, were in reality the consequences of adjustments
of interest and renewals of previous notes.

While the first contract of October 31, 1933, described the wood
Atkinson agreed to sell and deliver to the defendant and the defendant
agreed to purchase and accept as * draw shaved or rossed spruce and fir
pulpwood 7 and the contract of April 26, 1934, as * peeled spruce and
fir pulpwood.” all the individual assignments executed by Atkinson in
consideration of the various advances m(l(l(‘ to him by the Bank from
January 24th under his formal applications for credit of January 24th
and July 16th, 1934, described the wood as *“all the rough or draw
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shaved spruce and fir pulpwood ™ down to September 11th, 1934. The
assignment taken on the latter date and all subsequent assicnments down
to January 29th, 1935, described the wood covered thcl‘ob'v as " all the
rough or draw shaved or sap peeled spruce and tir pulpwood.”

Atkinson cut and delivered to the defendant a total of 6,005.43 cords
of pulpwood under the two contracts, of which the defendant claimed
that 707.17 cords were cut and delivered under the first contract and the
balance amounting to 5,298.26 cords were cut and delivered under the
second. The pmchasc price, therefore, of the 707.17 cords at the contract
price of S6.50 per cord would amount to $4,596.60 and the purchase price
of the 5,298.26 at the contract price of 87.25 per cord to $38.412.37, making
for the 6,005.43 cords 843,008.97.

None of the pulpwood was shipped to the defendant under either
contract until November, 1934, Atkinson having made his first shipment
on the 12th of that month. The defendant received the entire quantity
of 6,005.43 cords between November lst, 1934 and the last day of July,
1935.

Although the Bank in its action, which it brought in February, 1936,
sued in the alternative for the wrongful taking and conversion of the
pulpwood and for the purchase price under the two contracts as assignee
of Atkinson’s rights thereunder, it claims on either head only to the amount
of the advances made by it and interest on the demand notes given therefor.

The defendant in its statement of defence chdllentred the vahdlty
of all the Bank’s assienments from Atkinson under the provisions of s. 88
and denied that it \\I(mt)hllly converted any of the pulpwood. It denied
also that it was aware of Atkinson’s assignment of May 26th, 1934 of his
rights under the second contract until it “received from the Bank a copy
thereof on or about July 17, 1934. It claimed that it paid the Bank and
Atkinson jointly all moneys thereafter aceruing due to the latter under
the contract of April 26th and denied that any further moneys were due
and payable by it to the plaintiff or to Atkinson under that contract. It
also raised the question as to the Bank’s having no security on <my of
the * sap peeled 7 pulpwood until after September 11th, and claimed that
the defendant had an equitable right in the wood as soon as it was cut and
marked and that the Bank had actual knowledge or notice of its said
equitable right. The defendant also raised the question as to its right to
charge against the Bank’s security a sum of $5,330.91, alleged to have
boon due to it !)3, Atkinson for over-advances on a previous contract it had
with Atkinson in the spring of 1933. This apparently was the amount
at which, after the termination of the operations of 1934-5. under the two
contracts of October 31st, 1933 and April 26th, 1934, it figured its over-
advances to Atkinson in relation to the carlier contract of the spring of
1933. and which in its letter to the Bank under date of March 16th, 1934,
it placed at $4,000--the amount that letter stated Atkinson had asked the
defendant to charge against the new contract of October 31st, 1933. The
Bank in its reply hereinbefore set out refused to assent to this proposition
and informed the defendant that it would expect its advances to Atkinson
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on the October 3lst contract under s. 88 security to be repaid before the
said claim of 54,000.

The defence also put forward a claim that of the 6,005.43 cords of
pulpwood it received from Atkinson, 522.34 cords were cut upon lands
of the Fraser Co. Ltd. or the Restigouche ('o. Ltd., without the consent
or licence of either of those companies and that the stumpage on this
522.34 cords (81,044.68), having been paid after its delivery to the defendant,
it was entitled to deduct this amount from the amount of the advances
made by the Bank to Atkinson.

It also claimed priority over the Bank's security to an amount of
511,096.56 for moneys paid to New Lepreau, Ltd. and'or Atkinson under
its contraet of October 31st, 1933, prior to its receipt of notice of Atkinson’s

assignment to the Bank of his rights thereunder, and moneys subsequently
paid to Atkinson and/or the Bank, which it alleged were received by the
Bank. It also claimed priority over the Bank’s security in respect of the
following moneys :

More ys paid for wages for the operation - - - 9.631.11
Moneys paid for Mlppht\ for the operation - - - 4.482.31
Moneys paid for stumpage, Crown Land Timber License

fees, Workmen’s Compensation Board Assessment - 7,376.56
Moneys paid for rent, housing men for operation - - 26.00
Moneys paid for freight on w ood received - - - 5,607.81

The action was tried by Barry, C.J., K.B.D., without a jury, who
found a verdict for the plaintiff for the full amount of its claim $8,366.66,
to which he added $530.87 to represent the accrued interest on the principal
sum of 88,000 from the date of the delivery of the particulars to the date
of his judgment.

The detendant appealed from this judgment to the Appeal Division
of the Supreme Court with the result that the judgment was reduced to
5192.02 with costs of the action, while the Bank was ordered to pay the
costs of the appeal. The judgment of the Appeal Court was delivered by
Baxter, C.J., and concurred in by Grimmer and Fairweather, J.J. It seems
to have been based principally on the conclusion that Atkinson was not
an “ owner = within the meaning of s. 88 of the Bank Act and that, so
far as the Bank’s case was based on that section, it could not be supported.
Having reached that conclusion, the cowrt proceeded to deal with the

ase on the basis of the assignment which Atkinson made to the Bank
of all his rights under the contract of October 31st, 1933, a copy of which
the Bank sent to the defendant on March 12th.

Referring to the defendant’s letter of March 16th as to the charging
of the $4,000 overadvanced on the previous contract, the learned Chief
Justice said :

“ I cannot see, in view of the testimony, any justification for
applying the original deficit to anything but the contract of 3lst
October, 1933. It seems clear, however, that the deficit on the
carlier contract was agreed to be charged against the contract of
31st October, 1933, before Atkinson's assignment to the Bank.”
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This, of course, refers to the agreement between the defendant and Atkinson
and not between them and the Bank. As already pointed out, the Bank
refused to assent to the proposal. Then the learned Chief Justice dealt
with the contract of April 26th, 1934, and pointed out that after July of
that year the defendant paid all the operating expenses and the Bank ceased
to make any further advances to Atkinson. His Lordship held that the
defendant received wood to the value of $4,596.60 under the contract of
October 31st, 1933, and which it could properly set off against the balance
of 85.330.91 due upon the earlier contract, leaving a loss to the defendant of
8734.31 In respect of the earlier contract, which it was not entitled to charge
against the contract of April 26th, 1934. He subtracts the $5,330.9
from the total debit against Atkinson of 843,5561.26 for the ()Vemdvanc
in respect of the earlier contract of the spring of 1933 and for moneys paid
and supplies provided by the defendant on account of Atkinson’s operations
under the contract of April 26th, 1934, leaving Q'lb,-_(i 35 as the debit charge-
able to the latter (()ntm(t “ Under that contract,” he says, < the defendant
received 5,298.26 at 87.25 per cord would give Atklnbon a credlt of $38,412.37,
or a balance in his favour of 8192.02.”

If the Appeal Court is right in its conclusion that the Bank’s securities
under s. 88 of the Bank Act were invalid because Atkinson was not the owner
of the pulpwood within the meaning of that section and the case is one which
rests entirely, so far as the Bank is concerned, upon the assignments to it,
apart from the provisions of s. 88, of Atkinson’s rights under the two con-
tracts of October 31st, 1933 and April 26th, 1934, the result at which it
arrived might be difficult to impeach.

This appeal, however, in my view, turns entirely upon the question
as to the 3 alldltv of the Bank’'s assignments under s. 88 in respect of the two
contracts of October 31st, 1933 and April 26th, 1934, and their relation
to each other. As to this, after the fullest and most careful consideration
L have been able to give to the case I find myself in complete accord with
the reasons by w hich Barry, C.J. so lucidly and logically supports his judg-
ment. There is no material dispute respecting any one of the facts I have
above set forth. As the learned trial judge points out, the question is:
In whom during the interim between the first advance of $1,000 to Atkinson
on July 17th, 1934, and the shipments of the pulpwood to the defendant
in the following November rested the legal title to the pulpwood ? I quote
the following passages from his judgment :

Jefore the banks were authorized to loan money on such
operations as those with which we are now dealing, it was the
common practice of purchasers under a contract to cut lumber, to
make it a term of the written contract with the operator that
the property in the lumber cut would be in the contractee from the
stump. This would be a protection to the party who was advancing
the money to the operator to carry on the operation. But no such
stipulation, 1 venture to think, will be found in the contracts of the
present day, in cases at any rate where the operator has to go to
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a bank for assistance, for the very obvious reason that such
stipulation would deprive the operator of the very assistance which
he wanted, in the event of neither the operator nor the purchaser
of the output being able to finance the operation. No bank would
loan to a pulpwood operator, were the product of the operation as
soon as cut, to become the property of the purchaser of the output.
So, also, 1 think it would be true to say, that no bank would be
willing to advance monev to a woods-operator of any kind, to
enable him to carry on an operation, unless he could satisfy the
bank that he had a contract with some responsible party, to take
at a commercially attractive price, the output of the operation. If
that be sound doctrine then we are met here with the paradoxical
contention of the defendant, which advances the proposition, and
one which | think untenable, that because Ewart (. Atkinson had
contracted to sell his pulpwood cut to the defendant company and
the plaintiff bank was aware of the fact, it could not under the Bank
Act take security for advances on the pulpwood, the subject matter
of the contract between Atkinson and the defendant company.
There 1s nothing in the Bank Act that | can see to prevent the Bank
from doing so.

It is set out in the defendant’s factum that : ° In the summer
of 1934, the defendant’s manager, Mr. Lacroix becoming aware that
the plaintifi’s advances had reac hed $8 000, endeavoured to noootmtc
some compromise between the parties in a settlement of their
conflicting claims, and believing that there would be sufficient wood to
meet thv claims of both parties, endeavoured to reach an arrangement
whereby the wood would be conveved to the defendant by Bill of
Sale, and the plaintiff would receive $2.00 a cord as the wood was
(1(‘.“\'0]‘!'11 at the mill. This offer, however, was refused.’

* Although this offer was refused, it shows at least one thing,
that is that 1hc defendant at that time had little faith and did not
think itself secure in the title which it now asserts, but was anxious

to have the wood conveyed to it by Bill of Sale from the plaintiff

0 as to put its title to the wood upon a sounder basis and beyond
turther question.

e2 ;)

ulpwood is pulpwood whether draw shaved, rossed or sap
peeled.  The particular designations, if I understand the matter,
only serve to indicate the season of the year in which the wood
is cut; nothing more. If cut in the spring while the sap is running
freely, and the bark can be easily removed, it is sap peeled wood.
If cut in the fall and winter, when the s sap has stopped running, the
bark is more firmly attached to the tree trunk, and another method
of removing it has to be resorted to; it is then called rough draw
shaved or rossed, but to say that it is an entirely different
commodity from the sap peeled wood is, 1 think, a fallacy.
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The title to all of the spruce and fir pulpwood gotten out by
Ewart (. \tkm\un during the two seasons and put into the Lawrence
flowage on New River Stream in the County of Charlotte, no matter

of what particular description it may be called, was in my opinion

pledged to the plaintift bank upon the taking of the securities
referred to.

“ There is no evidence that there was any other operator
simultanecously eutting pulpwood on the ground operated by
Atkinson, or that there was any other operator putting wood into

the Lawrence flowage on New River Stream in the County of

Charlotte. There was no danger of Atkinson’s eut becoming inter-
mingled or mixed up with the cut of any other operator. There
was not the slightest danger of failure of identification. Extrinsic
evidence, could, as we have seen, have been resorted to if necessary.
Therefore it is that 1 say that in my opinion the description of the
pulpwood pledged by Atkinson to the bank, anterior to the 11th
of September, 1934, was broad enough in its terms to include * sap
peeled 7 wood, dlthmlgh that term was not used in the securities
taken

* Aside from all that, however, 1 can see no objection to the
bank taking additional security upon the sap peecled pulpwood
the time of the renewals of the $8,000 note. 1f the bank holding
pledged pulpwood as security for the notes, substitutes for these
notes renewals from time to time, without, however, receiving
actual payment, the whole series of notes and renewals form links
in the chain of liability, which is secured by the pledged pulpwood.
Although as a matter of bookkeeping the bank may have treated the
first notes, and the subsequent substituted notes, as paid by the
application of the proceeds from time to time of the renewals,
there is no payment in fact of the notes for which the security was
given,

*The facts of the transactions between Atkinson and the
bank are not really in dispute here; it is the legal effect of those
transactions that is the question. The bank had before it the
contracts between Atkinson and the defendant company, and
therefore knew that the company as purchaser of the pulpwood
under the contracts, would, when the liens and charges against it
were discharged. become its owner. In its negotiations with
Atkinson the bank was not acting in the dark or behind closed
doors, but on the contrary kept the defendant fully informed of
every step in the negotiations. I think one would be ju\'tiﬁvd in
saying that the company knew as much of what was going on
between the bank and Atkinson as did the bank itself. That I think
is so fully demonstrated by the mass of documentary evidence
which was introduced at the trial, Hmt I see no reason for further
referring to this phase of the case.”
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I have no hesitation in holding, for my part, that upon the undisputed
facts as disclosed by the evidence, Atkinson must be treated as the owner
of the pulpwood when it was cut, within the meaning of &, 88 of the Bank
Act, and that his assignments to the plaintiff Bank were valid thereunder.
This being so, and the Bank having kept the defendant fully informed of
every step in its negotiations with Atkinson, as the learned trial judge has
found, I cannot understand upon what ground the defendant’s claim can
be justified that it has a right to deduct from the advances made by the
Bank any moneys which it (the defendant) paid to Atkinson or to (mvbud\
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the terms and conditions of its agreement with him.
I would allow the appeal and restore the trial judgment with costs
throughout.

(b) DAVIS,

The transactions out of which this litigation arose were carried on
throughout their various stages by the parties to this litigation and one
Atkinson, with whom both parties were dealing, in such a loose and
unbusinesslike manner as necessarily to create a state of facts which now
involves difficult questions of law. And the evidence at the trial was not
in any way developed to lessen the manifest difficulties and confusion.

The re qu;.wlvn‘r Port Roval Pulp & Paper Company Limited (herein-
after for convenience referred to as 1|1u Port Royal Company) carried on,
as its name implies, a pulp and paper business in the province of New
Brunswick. One of its sources of supply for pulpwood appears to have
been the standing timber in what is commonly called the Lawrence flowage
in Charlotte County in the said provinee held under licence to cut from
the Crown by another New Brunswick company, New Lepreau Limited.
There is so little evidence in the case directed to the narrative and the
really m.lluml facts (the Crown timber licence is not even produced) that
the Court is driven to conjecture to a large extent as to what really occurred.
It is plain that prior to the transactions involved in this litigation New
Leprean Limited had acted as a contractor in taking out wood from its
limits for the Port Royal Company. Atkinson and the 'I’n]t Royal Company
were the owners of practically all of the shares of New Lepreau Limited.
What is a common practice in the woods operations of large pulp and paper
companies in this country was no doubt adopted by the Port Royal
Company, that is, to engage a contractor to cut, haul and deliver pulpwood
to the mill rather thando the work by servants or employees of the company
hecause of pmatu :al business considerations in dealing with the woods
operations in that way. In this case. the Port Pu\dl (ump(m\ and
Atkinson (although \\(~ are told nothing about it) may ‘Thave incorporated
and organized New Lepreau Limited, and very hl\e]v did, for that very
purpose.  All we know is that Atkinson held 247 shares and the Port
Royal Company 241 shares out of a total issued capital stock of 480 shares.
Why the Crown timber licence to cut was not taken in the name of the Port
Royal Company rather than in the name of New Lepreau Limited is not
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explained. The common practice in this country undoubtedly is for the
large pulp and paper mills to acquire their own timber limits from the
Crown upon which to cut timber for the supply of wood to their mills and
then to let out to different contractors the cutting and delivery of the wood
to the mills. All that is plain in the evidence is that the timber involved
in this case was cut upon Crown land in respect of which New Lepreau
Limited held a licence to cut.

For reasons best understood by themselves, not attempted to be
explained in any way in this litigation, the Port Royal C ‘ompany made two
contracts with Atkinson personally whereby Atkinson undertook and (L_.%I‘L‘(‘(l
to cut on the New Lepreau limits and deliver to the Port Royal Company at
its mills, and the 1ppcll<mt bank undertook to assist Atkinson in hnanunu
his woods operations. The singular fact is that although all the parties
were perfectly familiar with the position of New Leplcau Limited, no one
of them appears to have paid the slightest attention to the rights of that
company. So far as the evidence shows, New Lepreau Limited for the
purposes of these two contracts was just obliterated trom the picture. The
two contracts tor the delivery of the pulpwood were dated October 31st,
1933 and April 26th, 1934 respectively. The first contract covered 1,000
to 4,000 cords of pulpwood and the second contract covered 10,000 cords.
'lhc first of these contracts had in fact been made between the Port Royal

Company and New Lepreau Limited, Atkinson signing for New Lepreau
Limited as its President, but sometime about March 1st, 1934 Atkinson
and the Port Royal Company agreed to strike out the name New Lepreau
Limited on this contract and substitute therefor Atkinson’s name as the
seller.  The first of the several promissory notes sued on in this action,
secured by sec. 88 security, was taken by the bank subsequent to this
change in the first contract. The second contract was taken directly in
the name of Atkinson as seller. The Port Royal Company clearly under-
stood the position of New Lepreau Limited. whatever it was, because the
Port Royal Company was with Atkinson in substance a joint owner of the
company. The appellant bank knew of New Lepreau Limited because it
had a pledge of Atkinson’s shares in that Company and it had the Crown
timber licence of that company in its possession. But New Lepreau
Limited. so far as the evidence discloses, was disregarded in these two
transactions. It is shown in the evidence that at the time of the first
contract Atkinson was personally indebted to the appellant bank in a
large sum of money and that on an earlier contract (of the spring of 1933)
which the Port Royal Company had with New Lepreau Limited the Port
Royal Company ultimately sustained a loss of approximately $5,000. The
conclusion appears to me to be inescapable that both the appellant bank
and the Port Royal Company desired to see Atkinson get a chance to make
some money for himself by taking these pulpwood contracts in his own
name and at his own risk, m the hope that he might recoup both the bank
and the Port Royal Company, to some extent at least, for their losses.
Atkinson 'undouhtcd[y agreed with the Port Royal Company that that
company might charge up_against him the amount of its loss on the New
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Lepreau Limited contract that had been made in the spring of 1933, although
at the time of entering into the contracts the actual amount of the loss, or
of any loss at all, has not been ascertained.

In due course Atkinson cut and delivered to the Port Royal Company
large quantities of pulpwood under the two contracts in qumtion. The
Government dues for cutting the timber from Crown lands were ultimately
paid to the Government and there is no suggestion that the Government
ever raised any question of trespass. New [A])I(‘dll Limited is not a party
to these proceedings and does not appear to have raise 'd at any time any
question as to Atkinson’s right to go in and cut on the areas covered by its
Crown timber licence and a fair inference on the evidence is that both the
Government and New Lepreau Limited knew and were quite satistied that
Atkinson should personally take the contracts in quostion here. 1t made no
difference to the Government so long as it got its Crown dues paid, which it
did, and it is only reasonable to assume t that New Lepreau Limited (owned
and controlled as it was by Atkinson and the Port Royal Company) was
content that what was done should be done. We do not know what con-
sideration moved New Leprean Limited, but there is nothing to indicate any
protest or unwillingness on its part that Atkinson should personally cut
on its limits. New LL‘})I(‘IH Limited did not own the land or the standing
timber; it had a mere right or licence to cut and remove on payment of
Crown dues.

It is perfectly plain that Atkinson had no money and was known to
have no money to finance the woods operations covered by his two contracts.
While Atkinson was not strictly an employee or servant of the Port Royal
(‘ompany in relation to his woods operations under the two contracts, he
was virtually in the position of an agent or employee. The arrangement
no doubt was a matter of business convenience ; Atkinson in this w ay conld

borrow money at the bank on the wood by giving security under sec. 88 of

The Bank ,\(t. and, over and beyond whatever b()rrn\\mm he could make
from the bank to finance the operations in ease of the (Company, the
Company would itself advance moneys to Atkinson during the course of the
woods operations to enable him to carry out his contracts. And that is
what actually happened. 'The bank advance dsubstantial sums; the
Company advanced substantial sums; and Atkinson superintended the
woods operations and delivered the wood to the Company. Both the bank
and the Company were perfectly familiar from the beginning to the end
with the fact (though perhaps not with the exact det dllb) of the borrow ings
and advances from each of them to enable Atkinson to carry out his
contracts

On the ('1)111])1(‘fi0n of the contraets, it became obvious that Atkinson
had not made any profit.  When the amount of wood which he had actually
delivered had l)oon calenlated at the contract price per cord, the total
advances of the bank and of the Company exceeded the total contract price.
The bank was out of pocket $8,366.66 and the Company claimed to be out
of pocket §542.29, although in arriving at the latter sum the Company had
charged up against Atkinson on the two contracts the amount of its loss on
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the New Lepreau Limited contract that had been made in the spring of
1933. the actual loss from which contract had in the meantime become
ascertained at §5,330.91,

The bank demanded from the Port Royal Company that it pay the
balance that remained outstanding upon Atkinson’s borrowings in respect
of the two contracts, which had, to the full knowledge of the Comapany, been
secured not only by sec. 88 security but by assignments of the purchase
moneys under the two contracts. There does not appear to have been any
effort made by the bank to collect from Atkinson; no doubt becanse his
position must have been worge at the conclusion of the two contracts than
it was when he undertook them. The Port Royal Company, while not
denying in any way that it got the pulpwood, took two positions against the
bank. First, it said that the bank sec urity under sec. 88 was invalid because
Atkinson was not the owner of the wood that had been cut—it said that
it was the timber of New Lepreau Limited and not of Atkinson—and that
the bank was therefore not entitled to take sec. 83 security from him.
Second, that it was entitled as between itself and the bank to charge against
Atkinson’s contracts the $5,330.91 loss that it had suffered in the contract
with New Leprean Limited of the spring of 1933 and that when this sum was
charged up against Atkinson on the contracts, there was a debit against
Atkinson of $342.29. A subsidiary point taken on behalf of the Port lm\al
(Company, but a point without any substance, was that the difference
between rossed or rough draw shaved pulpwood and sap peeled pulpwood
materially affected the issues in the action.

The learned trial judge, the Chief Justice of the King's Bench Division
of the Supreme Court of New Brunswick, Chief .Justice Barry, gave judgment
in favour of the appellant bank for its full claim with interest (58,807.53) and
costs.  An :1;:pml was taken by the Company from that judgment to the
Appeal Division of the Sapreme Court of New Brunswick which allowed the
appml and reduced the amount of the judgment in favour of the bank to

$192.02. The members of the Appeal Court took the view that Atkinson
was never an * owner ~ within the meaning of sec. 88 of The Bank Act and
that the bank was therefore not entitled to take from him sec. 88 security.
They held that
“So far as the evidence discloses, the wood was the property
of the New Lepreau Limited.”

But although the Crown timber licence was not produced at the trial, it was
pu’ruﬂ\' plain that it was Crown land and that the standing timber was
Crown property. All that the licensee, New Lepreau Limite d, had was a
richt to enter upon and to cut and remove the standing timber; and no
doubt, as stated by one of the counsel on the hearing of the llplnulf be iuu s,
the licence contained the usual provision that the pmp(wt\ in the wood
would not pass from the Crown to the licensee until the Crown dues were
paid. However, in the conclusion of the Appeal Court that Atkinson was
not an “ owner ”’ within the meaning of sec. 88, that Court held that the
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bank’s security under sec. 88 was invalid. The Appeal Court then con-
sidered the rights of the lmuL by virtue of its assignments from Atkinson of
the purchase moneys under the two contracts. That court held that the
Port Royal (‘ompany was entitled, as between itself and the bank, to charge
against Atkinson the deficit (85,330.91) on the New Lepreau contract of
the spring of 1933 upon the ground that Atkinson had agreed to the charging
of this deficit against him before the date that the bank had taken the
assignment from Atkinson of the first of the contracts involved in this
action (that is, the contract of October 31st, 1933). But the Appeal Court
held that the agreement to charge the deficit against Atkinson only applied
to the first of the two contracts (that of October 31st, 1933) and not to the
second of the contracts (that of L\plll 26th, 1934) and therefore arrived at the
conclusion that so tlmtmtr the deficit any credit to Atkinson on the first

contract had been wiped out; but disresarding the deficit, or any part of

it, on the second contract Atkinson had a credit balance of $192.02 on
the second contract for which amount, and for which amount alone, the
Appeal Court held the bank was entitled to recover from the Port Royal
(‘ompany on the basis of the assignment to the bank by Atkinson of the
second contract, 7

On the argument before this Court, counsel for both parties very ably
discussed at considerable length the history and the effect of see. 83
security but | do not find it necessary for {he purpose of this appeal to
become involved in the consideration of the somewhat intricate points of
law argued on this branch of the case. 1t seems quite plain to me that
Atkinson had at all times a qualified ownership or interest in the wood, as
soon as it was cut from the standing timber, sufficient to entitle the bank
to take from him sec. 88 security. [ think the attack upon the bank’s
security fails.

That bei ing 80, the question was then argued that the liability of the
Port Royal (' ompany, if any, to the bank rests in a claim for damaues for
wrongful conversion. An attempt was made by the company to fix the
damages (in the event that its attack upon sec. 88 security failed) by ascer-
taining the exact value of the pulpwood at the time and in the condition
the Company took possession of it. In dealing with deliveries from time
to time of thousands of cords of pulpwood very practical difficulties arise
in any attempt to fix value at any particular stage. The Company took
possession of the wood with full knowledge of the bank’s position and of its
rights, and destroyed the identity of the \nrod in using it in its mill opera-
tions. It is the knowledge of the Company that is the determining factor
in this case. Atkinson's evidence is that all the moneys he got from the
bank were actually used in the woods operations and not div erted to any
other purpose. The evidence does not satisfy me that the actual value of
the wood when the Company took possession of it was less than the amount
of the bank’s advances against it and 1 think that under all the circum-
stances the ('ompany is bound to pay the full amount of the Bank’s advances.

For these reasons I would allow the appeal and restore the judgment at
the trial, with costs throughout.
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(¢) KERWIN ..

The first point to be determined in this appeal is whether the security

which banks may take under subsections one and three of section 88 of

the Bank Act must be given by the owner of the products, goods, wares
and merchandise therein referred to. Prior to 1890 when Parliament
inserted in the Bank Act the forerunner of section 88, it was possible for a
bank to lend money upon a warehouse receipt issued by the possessor of the
goods to a third party (the owner) or upon a warchouse receipt issued by the
owner who originally was one of a select class of manufacturers but which
class had been considerably widened by 1890. Chapter 31 of the statutes
of that year retained the privilege, so far as warehouse receipts issued by
the possessor, not being the owner, were concerned but it abolished the right
of the bank to loan upon warehouse receipt issued by the possessor, who
was also the owner, and substituted what is now known as Schedule C
security. If subsection 3 of section 74 of the Act of 1890 had provided
only that the bank should acquire by virtue of such security the same
rights as if it had acquired them by virtue of a warehouse receipt, it might
have been contended that, the security being given by an owner, no 11(rhts
could be acquired by the bank, and it was to overcome that difficulty that
it was provided that the security might be given by the owner.

It appears obvious to me that if security under section 88 is not given
by the owner, it is of no avail as the bank cannot acquire title from a
person who hda none. The notice of intention to give security must be
given by the person to whom the loan is to be made. That, I think, is
apparent from subsection 17 of section 88, which reads as follows :—

*“ Any person intending to give a bank security under the
authority of this section must give notice of such intention before
any loan is made by the bank to such person and the security taken,
by signing a document hereinafter called a * notice of intention,’
which may be in the form set out in Schedule (i to this Act or to the
like effect.”

1 have no hesitation, therefore, in coming to the conclusion that the
security must be given by the owner.

While the licenses to cut timber had been issned in the name of New
Lepreau Limited and the first contract for the sale of logs to the respondent
was made by that company, and the contract of October, 1933, was at first
made between the same parties, the respondent agreed to the alteration
whereby Atkinson was substituted as vendor under the last mentioned
contract. New Lepreau Limited is not a party to these proceedings and
while there is no evidence that it agreed to the alteration, it must be borne
in mind that all the shares in that company, except a few qualifying ones,
are held by the respondent and Atkinson and as a matter of fact the latter's
certificates were left with the appellant. The distinction between a
company and its sharcholders is well known but no claim has been made
by New Leprean Limited that it is the owner of the logs. Furthermore, it
is only by virtue of the two contracts filed as exhibits that the respondent
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claims any interest in the logs and I think the proper inference from the In ”"5‘
evidence 1s that Atkinson was the owner and that he gave security to the :Z{::}"fﬁ
Bank under seetion 88. Canada.
It was argued that the securities were not validly given or taken but —
1 find no substance in this contention as, with reference to the last No. 34
tw enty one advances made by the Bank to Atkinson (whic 'h are the only Retdlsonf tor
ones In question), the evidence is clear that these were made contem- (Ir‘)‘ J‘Lc’:zfr“"":‘n
poraneously with the taking of the securities, and in any event the second 7 " "~
notice by Atkinson of intention to give security had been given after the ;e
10 amendment to the statute in 1934 and the advances in quo,stmn are all
later than the date of the coming into foree of that enactment.
It was also contended that in any event, of the securities taken only
the twelve last were valid. This argument is based upon the fact that the
nine prior securities dese ribed the products of the torest owned by Atkinson
and in his possession as being * all the rough or draw shaved spruce and
fir pulp wood and as being in the Lawrence “How age on New River Stream
in the County of Charlotte,” while in the latter securities the words ** or
sap peeled ™ were inserted after the words  draw shaved.” 1 agree, how-
ever, with what the trial judge said with respect to this :—

20 "~ Pulpwood is pulpwood whether draw shaved, rossed or sap
peeled.  The particular designations, if 1 understand the matter,
only serve to indicate the season of the year in which the wood is (,ut
nothing more. If cut in the spring while the sap is running freely,
and the bark can be easily removed, it is sap peeled wood. If cut
in the fall and winter, when the sap has stopped running, the bark
is more firmly attached to the tree trunk, and another method ot
removing it has to be resorted to; it is then called rough draw
shaved or rossed, but to say that it is an entirely different commodity
from the sap peeled wood 1s, 1 think, a fallacy.”

30 I am of the opinion that the description in the securities objected to is
sufficient.

Upon the basis of the respondent’s own figures, as contained in its
factum, the total advances made by the appellant, after deducting all sums
received by it from the respondent, left a balance of dppl():\nnatuly the
principal sum claimed by the appellant in this action, $8,000. As security
tor the repayment of this sum together with interest thereon, the Bank,
under subsection 7 of section 88, had acquired the same rights in respect
of the logs as if it had acquired the same by virtue of a w arehouse receipt ;
that is, in the ecircumstances all the right and title of the owner, Atkinson

40 (section 86). Notwithstanding that the 1cspondent had notice of the Bank’s
rights, it converted the logs to its own use and is therefore liable in dam: 1Zes
for such conversion; i.e., the value of the logs at the time and pla.ce of
CONVersion.

No evidence was directed to the determination of the proper amount
of damages on that footing. The respondent, however, submitted a
statement showing the value of the logs at the place they were to be
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delivered by Atkinson to the respondent under his contracts with it. The
appellant has accepted this value as correct although it was arrived at only
after certain amounts had been expended by the respondent subsequent
to the conversion. The items deducted by the respondent from the value
n its smtt ment are as follows :—

Moneys paid to E. (. Atkinson hefore assignment
of the Draw Shaved contract and moneys subse-
quently paid to E. . Atkinson and or the Royal

Bank which was receiv ml by the bank. 11.096.56
2. Wages paid by Port Royal 9,631.11
3. Supplies 4.482.31
4. Stumpage, Workmen’s comp. Taxes ete. 7.376.56
5. Rent Housing men 26.00
6. Freight on Wood received under the contracts 5,607.81

38.220.35

No question arises as to the first item and I understood counsel for the
appellant to admit the propriety of allowing the fourth item. In no case
did it challenge the accuracy of the amounts or the fact that they had heen
paid for the purposes mentioned. I have no doubt, however, that Item 2,

being the amount paid by the respondent as wages in the manufacture :

of the logs to a point where they acquired the value accepted by the
appellant: Item 3, being the amount paid for supplies in connection with
the same work; Item 5, being rent for housing the workmen, and Item 6,
being the freight on the wood to the point of delivery, should all be allowed.
In case I misunderstood counsel's admission, 1 should add that in my view
Item 4 is in the same position.

This is not a claim for detinue such as arvose in Glenwood v. Phillips
(1904) A.C, 405, but the general rule applicable is stated in Reid v. Fairbaniks
(1853) 13 (. B. 692, as epitomized in the Second Edition of Halsbury, Vol. 10,
page 138, paragraph 138 :—

The value of a chattel which was converted whilst in an
unfinished state is estimated by ascertaining what would have heen
its value in a complete state at the place where it was converted and
deducting the amount which it would have cost to complete it.”

An allowance for freight under the circumstances has been justified ever
since the decision in Morgan v. Powell (1842) 3 Q. B. 278, which was approved
in Burmah Trading Corporation v, Mirza Mahomed (1878) L.R.1LA. 130 at 134.

In addition to the items to which 1 have referred, the respondent seeks
to deduet from the value of the logs the balance of an old elaim under the
first contract between it and the New Lepreau Limited and which it claims
Atkinson authorized it to get off against the amonnt that would ultimately
be due him by the respondent under the later contracts of 1934 and 1935,
Even with Atkinson’s congent it can have no right to deduct this sum from
the amount of damages that it should properly pay
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Respondent’s statement shows that, excluding this sum, it paid out
$38,220.35 and that the increased value of the logs was 543,008.97. The
balance of $4,788.62 represents the value at the time and place of the
conversion. As assignee of Atkinson’s rights under the two contracts,
the appellant can claim no greater amount and I would, therefore, allow
the appeal and direct that judgment be entered for the sum together with
interest therecon at five per cent. per annum from July 31st, 1935, being
the date agreed upon in the pleadings of each party by which the respondent
had received the last of the logs. The respondent should pay the costs of the
action and of the appeal to this Court but they are entitled to their costs
of the appeal to the Appeal Division.

(d) HUDSON, J.
I agree that this appeal should be allowed and judgment at the trial

restored with costs throughout for the reasons given by my brothers Crocket
and Davis.

Ottawa, Ont., January 13th, 1939. I hereby certify that the foregoing
is a true copy of the reasons for judgment given by the Honourable Judges
of the Supreme Court of Canada in this case.

(Sgd.) S. Epwarp Bartox,
Law Reporter.

No. 35.
Order staying proceedings pending Appeal to His Majesty in Council.
Ix R SUPREME CoURT OF (CANADA.
ON AN APPEAL FROM THE SUPREME (OURT OF NEW BRUNSWICK.

Before : Tug HoxNouraABLE ToE CHIEF JUSTICE OF (ANADA
(in Chambers).

Friday the 13th day of January, A.D. 1939.

Between

Royar BaNk or (CANaDA . - - - - - Appellant
and
Porr Rovar PurLp axp PapEr CoMpANY LIMITED - - Respondent.

l. Urox the application of Counsel for the Respondent in presence of
Counsel for the Appellant and upon hearing read the affidavit of Antoine J.
Lacroix filed herein and what was alleged by Counsel aforesaid.

2. Im 15 ORDERED that upon the above named Respondent giving
within 30 days from this date security in the sum of $10,000.00 to indemnify
the appellant for the Judgment and costs herein to the satisfaction of the
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Registrar of this Court, that all proceedings herein be staved until the end
of the present sittings of the Judicial Committee of the Pn\\ Council, or
until the judgment of the said Judicial Committee is issued except the
settlement of the minutes of Judgment and taxation of costs, to afford the
Respondent an opportunity of launching an application to the said Judicial
Committee for leave to appeal, provided, however, that the said application
be launched by the said Respondent during the present sittings of the said
Judicial Committee.

3. AND 1T Is FURTHER ORDERED that the Respondent have leave to
apply to this Court for a further stay of proceedings in the event of the
Judgment of the said Judicial Committee not being pronounced before the
end ()t the present sittings of the said Judicial Committee.

AXND 11 18 FURTHER ORDERED that the costs of and incidental to
this (Lpl)ll(dt]l)ll hereby fixed at the sum of 530.00 be paid forthwith to the
Respondent by the Appellant.

L. P. Durr C.J.

No. 36.

Order in Counecil granting special leave to appeal to His Majesty in Council.

AT HE (OURT OF SAINT JAMES

The 25th day of May, 1939
PrEspNT
HIS ROYAL HIGHNESS THE DUKE OIF GLOUCESTER
HIS ROYAL HIGHNESS THE DUKE OIF KENT
HER ROYAL HIGHNESS THE I’l’lN("EHh' ROYAL
HER. ROYAL HIGHNESS PRINCESS ARTHUR OF CONNAUGHT

LorD PRESIDENT
LLorD MACMILLAN
LorD CHATIFIELD
Mr. CHANCELLOR OF THE DUCHY 0r LANCASTER

WraERrREAS His Majesty, in pursuance of the Regency Act, 1937, was
pleased, by Letters Patent dated the fifth day of \Idy, 1939, to delegate
and grant unto Her Majesty The Queen, His Royal Highness The Dulke

of Gloucester, K.G., K.T., K.P., G.C.M.G., G.C.V.0., Hls Royal Highness

The Duke of Kent, K.G., K.T., G.C.M.G., G.C.V.0O., Her ]\uvdi Highness
The Princess l\()\dl C.1., G.C.V.0., G.B.E., and Her Ixoyal Highness

Princess Arthur of (unnduuht or any two of them, as Counsellors of
State, full power and dnth(mty during the period of His Majesty’s absence
from the Lmtv(l Kingdom to summon and hold on His Majesty’s behalf
His Privy Council and to signify thercat His Majesty's approval of any
matter or thing to which His Majesty's approval in Council is required :
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Axp Wuereas there was this day read at the Board a Report from  In the
the Judicial Committee of the Privy Council dated the 12th day of May Privy

; . 3 y Couneel.
1939 in the words following, viz. : =

" WaereAas by virtue of His late Majesty King Edward the No. 16,
Seventh’s Order in Council of the 18th day of O tober 1909 there Order in
was referred unto this Committee a humble Petition of the Port ‘_‘I’”“‘."[’
Royal Pulp & Paper Company Limited in the matter of an Appeal ":)‘:’ltlll”“
from the Supreme Court of Canada between the Petitioners Appel- 1. ve to
lants and the Royal Bank of (fanada Respondents setting forth appeal to
(amongst other matters) that this is a Petition for special leave to His Majesty
appeal from a Judgment of the Supreme Court dated the 19th 'j}‘}‘o'\’r’“’{]v
l)uvmiui 1938 allowing an Appeal by the Respondents from a [;1.2(;‘_,::;\;,'_
Judgment of the Supreme Cowrt of New Brunswick Appeal Division ;.0
and restoring a Judgment of the Supreme Court of New Brunswick
King's Bench Division where by judgment was given in favour of
the Respondents for 8,897.53 dollars and costs : that the Judgment
of the Supreme Court of New Brunswick Appeal Division was that
the sum of 8,897.53 dollars should be rveduced to 192.02 dollars
and that the Appellants should have the costs of the Appeal to
that Court: that there is not thought to be any serious dispute
about the facts as thereinafter set out : and reciting such facts up to
the commencement of these proceedings: that in February 1936
this Action was commenced by the Respondents claiming that the
Appellants had converted to their own use wood the ~,1ﬂ)|c‘t of
contracts of 31st October 1933 and 16th April 1934 to the damage
of the Respondents as holders of security thereon under the pro-
vision of Section 88 of The Bank Act and in the alternative that
the Appellants had not paid to the Respondents the purchase price
of the wood in accordance with the assignments of such purchase
price to the Respondents: And humbly praying Your Majesty in
Council to order that the Petitioners shall have special leave to
appeal from the Judgment of the Supreme Court of the 19th
December 1938 or for such further or other Order as to Your
Majesty in Council may appear it :

Tar Lorps or toe CoMmiTTEE in obedience to His late
Majesty's said Order in (‘ouncil have taken the said humble Petition
into consideration and having heard Counsel in support thereof
and in opposition thereto T heir Lordships do this day agree humbly
to report to Your Majesty as their opinion that leave ought to be
granted to the Petitioners to enter and prosecute their Appeal
against the Judgment of the Supreme Court of Canada dated the
19th day of December 1938 upon depositing in the Registry of the
Privy Council the sum of £400 as security for costs :

“ AND TuHEIR Lorpsuips do further report to Your Majesty
that the authenticated copy under seal of the Record produced by
the Petitioners upon the hearing of the Petition ought to be
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accepted (subject to any objection that may be taken thereto by
the Respondents) as the Record proper to be laid before Your
Majesty on the hearing of the Appeal.”

Now, Traererore, His Royal Highness The Duke of Gloucester,
His Royal Highness The Duke of Kent, Her Royal Highness The Princess
Royal and Her Royal Highness Princess Arthur of Connaught, being
authorised thereto by the said Letters Patent, have taken the said Report
into consideration and do hereby, by and with the advice of His Majesty’s
Privy Council, on His Majesty’s behalf approve the same and order as
it is hereby ordered that the same be punctually observed, obeyed and
arried into execution.

Whereof the Governor-General or Officer administering the Govern-
ment of the Dominion of Canada for the time being and all other persons
whom it may concern are to take notice and govern themselves
accordingly.

Ruerrt B. HoworrH.
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EXHIBITS.

1.—Contract between E. C. Atkinson and Port Royal Pulp & Paper Co. Ltd.

No. ]

Nov 17/36

J. H. B

PORT ROYAL PULP & PAPER CO., LTD.
PEELED PULPWOOD CONTRACT
MILL DELIVERY.

Tirs AGREEMENT MADE THIS 3lst day of October A.D. 1933 between
E. €. Atkinson (New Lepreau Ltd.) of Fredericton in thv County of York
and Province of New Brunswick hereinafter called ** the Seller 7 of the
First Part, and the Port Royal Pulp and Paper Co., Limited, hereinafter

called ** the Company 7 of the Second Part.

WirNesseTH THAT the Seller for and in consideration of the sum of

One Dollar (51.00) to him in hand this day paid by the Company, the
receipt of which is hereby acknowledged, doth hmol)\' agree to sell and
deliver to the Company, and the ( ‘ompany agrees to [)lll(hd\(‘ and accept :—
1000 to 4000 Cords of Draw shaved or rossed Spruce & IFFir Pulpwood.

The Pulpwood hereby contracted for shall be cut from fresh, sound,
live trees, and shall contain not less than fifty (50) per cent. Spruce. The
said Pulpwood hereby contracted for shall not contain any tire killed or
burnt wood and must be reasonably straight and free from knots, which
must be tmmnul flush with the body of the stock, and all onter and inner
bark must be thoroughly removed from the stock. 1t must be free from
all mildew, stain, worm holes, fungus, dozy spots, sap rot, heart rot, red
heart, or any other imperfections of any description. No pine, cat, skunk,
pasture or t: amarack spruce will be accepted. If any car or other \lupmcnt
of pulpwood delivered under this Contract is of such inferior quality and not
in accordance with the specifications of this Contract, so as to render it, i
the opinion of the ((HH})dllV unfit for use in the manufacture of pulp im
paper at the mill of the Company to which it is consigned, or such othc
mill as the said company may designate, such car or other shipment a
aforesaid may be rejected bv the Company and all freight chdwvs
demurrage and expenses in connection with the said shipment shall be borne
by the Seller and shall be charged by the Company against the Seller when
final settlement is made.

The Pulpwood is to be cut from lands owned or controlled by the
Seller and situated : New River, N. B. '

All pulpwood to be delivered under this C'ontract must be four (4) feet
in length and four (4) inches and upwards in diameter at the small end, of
which not over 10 per cent. shall be four (4) inches. All Pulpwood
delivered under this Contract must be sawn square at each end. No
axe-made Pulpwood will be accepted.

All Pulpwood under this contract is to be shipped from New River
consigned to Port Royal Pulp & Paper Company, Limited, Fairville, N. B.,
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or such other points as the Company may designate. Treight to any
other point than lum\lllv to be equalized on Fairville h(nrl1t rate. On
the date of shipment of each car of Pulpwood under this C‘ontract, the
Seller shall forward to Hw Company the original bill of lading and a notice
stating the name, number and contents (bn)th kind and quantity) of each
car. It is distinetly understood and agreed that all Pulpwood delivered
under this Contract is to be loaded by thv Seller compactly, in full carload
lots, to the satistaction of the Company. Shipments under this Contract
shall begin and shall continue as divected by the Com-
pany until all pulpwood covered by this Contract has been s}np})ed to the
(‘fompany, during Winter 1933-34 to be completed by June 1, 1934.

All Pulpwood delivered under this Contract shall be measured,
inspected and classified on delivery at the Company’s mill at Ifaivville or
at such other mill as the said Pulpwood may be delivered to, by some
competent person appointed by the Company, whose measure, inspection
and classification shall be final and binding upon the parties hereto. All
Pulpwood under this contract shall be measured and scaled on the basis
of 128 cubic feet per cord. It is distinetly understood and agreed that no
scale shall be allowed the Seller for any Pulpwood under this Contract

measuring less than four (4) inches in diameter at the small end, and not :

in accordance with any and all other specifications of this Contract.

The Company agrees to pay to the Seller Six-Fifty (6.50) Dollars per
cord for Pulpwood (U]ltdll]lll” fifty (50) per cent. of Spruce or over, delivered
under this contract, and in the event of the said Pulpwood containing
balsam or fir in excess of fifty (50) per cent. (if accepted by the om[mny)
the Company shall only pay for such Pulpwood at the rate of
Dollars per cord.  Above prices are F. O. B. Fairville, N. B.

Payments for this wood shall be made by the Company to the Seller
on the fifteenth day of each month for all Pulpwood delivered to and
accepted by the Company during the previous month. Also, if there are
any incumbrances or Government dues on said wood, company shall deduct
same from remittance to the Seller.

Signed and delivered by the Parties hereto.

10

“y

30

(Sgd) New Lepreau Limited.
(Sgd) Florence J. Atkinson
Witness to Signature of Iwart C. Atkinson, President
Seller. Seller.
Approved this 10 day of November
A.D. 1933.
(Sgd) Elsie E. MeColgan PORT ROYAL PULP & PAPER CO. LTD., 40

By (Sgd) Antoine J. Lacroix.

Witness to Signature of
(‘ompany.




2.—Notice of Intention to give Security under Section 88 of the Bank Act. Exhibits.
No. 2 911  Plaintiff’s
J. H. B. Document.
Nov. 17/36 =
TO WHOM IT MAY CONCERN : Notice of
E, (. Atkinson Iredericton, N. B. ‘,‘]_,lil\t:’.‘lmlm %
(Name of Person Tirm or Company) (Post Office Address) Security

hereby cives notice that it is my intention to give security under the under
i v i . Section 88

authority of Section 88 of The Bank Act, to The Royal Bank of Canada. ¢ ipe

Bank Act,
20th Janu-
ary, 1934,

10 Dated at Fredericton, N. B. the 20th day of January, 1934.
(Sgd) Ewart (. Atkinson.

Date of Registration of the document of which the reverse side is a copy.

10 A.M. January 22, 1934,
(Hour) (Date)

Number 911.
(dgd) Thos. Knight
Assgistant Receiver General
SAINT JOHN, N. B.
(Place)
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3.—Application for credit and promise to give Bills of Lading, warehouse
receipts or security under Section 88.
No. 3
JHB
Nov. 17/36
Form 302. Rev. 8-19.
Application for eredit and promise to give bills of lading, warehouse
receipts or security under section 88.

IFredericton, N. B. Jany 24 1934
To the Manager
THE ROYAL BANK OF (CANADA,

FFredericton, N. B.
DEAR SIR :

The Bank is hereby requested by the undersigned to grant and continue
during the current season (which shall be considered to terminate Twelve
months after the date hereot) a revolving line of credit for my owr pulpwood
business of $5.000.00........., and to make advances to the undersigned there-
under on the security of all the Rough or draw shaved or sap peeled
spruce and fir pulpwood
{(hereinafter referred to as ** goods 7)) which are now owned or which may be
owned by the undersigned hum time to time while any advances made under
this credit remain unp(ud and w huh are now or may hereafter be in ......
the Lawrence flowage on New River stream in the County of Charlotte
............... situated or elsewhere

And the undersigned promise and agree to give the said Bank from time
to time and as often as required security and fmthu security for the said
advances by way of assignments under Section 88 of The Bank Act, covering
all the said g roods or part thercof, and or bills of lading and or warchouse
receipts for goods of the above kinds or some of thom and you or the
Acting Manager for the time being are hereby appointed the Attorney of the
undersigned, to give from time to time to the Bank the security and further
security above mentioned and to sign the same on behalf of the undersigned.

The Bank may from time to time take from the undersigned bills
and or notes representing the advances in whole or part. Such bills and 'or
notes shall not extinguish or pay the indebtedness created by such advances
but shall represent the same only.

This undertaking is to apply to all advances made to the undersigned
wnder the said line of credit, the intention being that all said goods which
the undersigned may from time to time have in said place or places shall

10

20

30

40



10

20

30

40

225

from time to time be assigned and further assigned as often as required to the
Bank under Section 88 as security for all advances, and that all bills of
lading or warehouse receipts covering goods of the above kinds which the
undersigned may receive from time to time shall be given to the Bank as such
security, and that no security taken shall be merged in any subsequent
security or be taken to be substituted for any former security.

Yours truly,
(Sgd) Ewart C. Atkinson (L.S.)
(SEAL)

4 —Agreement as to powers of the Royal Bank of Canada in relation to all
advances and securities held therefor.
No. 4
Form 301. J. H. B.
Rev. 11-19, Nov. 17/36

Agreement as to Powers of The Royal Bank of Canada in relation to all
Advances and Securities held therefor.

To The Royal Bank of Canada :

In consideration of any advance or advances which may be made by
THE ROYAL BANK OF CANADA (hereinafter called the * Bank ')
including any advance or advances upon the security of warehouse receipts
or bills of lading or upon any promise to give security or upon security under
Section 88 of 7'he Bank Act, the undeumne(l (hereinafter called the * Cus-
tomur ") consents, promises and agrees w vith the Bank as follows :—

. All warehouse receipts, bllls of lading or securities under 7The Bank
Act (hcrumfter referred to as °* the securities ) covering all goods, wares
and merchandise as defined in 7'he Bank Act, live stock and dead stock and
grain as defined in 7'he Bank Act, and crops (hereinafter referred to as the
‘ goods '), together with all other securities now or hereafter acquired
by the Bank from the Customer (including any securities which the Bank
may allow to be substituted from time to time therefor or for any part
thereof), and all proceeds thereof, together with all products of the goods and
the proceeds of all sales of the U'U()d.b shall at the option of the Bank be held
as continuing collateral socurlty for the payment of all advances so made
and of all liabilities of the customer to Bank now or hereafter incurred and
due or to become due and interest, including all costs, charges and expenses

incurred in connection therewith or with the security taken therefor and

interest thereon (all of which are heremafter referred to as the * liabilities ).
2. Any surplus resulting from the realization of such collateral security
remaining after payment of the liabilities may be applied by the Bank in pay-
ment of or held by it as continuing collateral security for any and every other
liability of the Customer to the Bank, due or to become due, heretofore, now
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hereafter incurred, and interest and costs, charges and expenses in
connection therewith or with the security therefor (all of which are here-
inafter referred to as * additional liabilities 7).

3. The interest above provided for shall be paid at the rate of 7 per
cent. per annum so long as anything remains due in respect of the liabilities
and additional liabilities unless otherwise provided or agreed on and the
Liabilities and additional liabilities including such interest the Customer
(‘\pres*\l\ agrees to pay.

The Customer shall upon demand from time to time deliver to the
]mnl\ addmmml securities or make payments on account to its satisfaction
and on default or on default in respect of any of the terms of this agreement,
all the said liabilities and additional liabilities shall, at the option of the
bank be payable forthwith, and without any demand, and the Bank is
hereby authorized to sell all or any of the securities of the Customer and the
goods and any part thercof and all products of the goods or any part
thereof if, and as, and when, and where the Bank, in its absolute discretion
shall think proper, without notice to the Customer or any other person,
without advertisement and without selling at public anction and to apply the
proceeds in reduction of the liabilities and additional liabilities as the Bank
may, from time to time see fit without prejudice to its claim forany deficiency
and free from any right of redemption on the part of the Customer which
is hereby waived and released, the Customer v\p]tsqu waiving all and
every formality prescribed by custom or by law in relation to any such
sale.

5. If the Customer shall sell the goods or any part thereof the proceeds
of any such sale, including cash, bills, notes, evidences of title and securities,
and the indebtedness of any purchaser in connection with such sales shall
be the property of the Bank to be forthwith paid or transferred to the Bank
and until so paid or transferred to be held by the Customer in trust for the
Bank.  Execution by the Customer and acceptance by the Bank of an
assignment of book debts shall be deemed to be in furtherance of this
declaration and not an acknowledgment by the Bank of any right or title
on the part of the Customer to such book debts.

6. If the Bank shall surrender to the Customer any of the securities
trom time to time for the purpose of enabling the Customer to obtain
possession of the goods, the Customer shall receive possession of the securities,
and the goods as bailee for and on behalf of the Bank and deal with the
same as the Bank may direct from time to time and shall give to the Bank
securities undcr the Bank Act covering said Goods.

7. The (‘ustomer shall keep the goods insured against damage by fire
and if demanded by the Bank against any other loss or dama ge to their
full insurable value in companies approv ed by the Bank, w hu-h shall be
entitled to the benefit of all such insurance and shall assign to the Bank
all policies evidencing the same or have the loss made payable to, and
deliver the policies to the Bank, and upon default the Bank shall be entitled
but not bound to effect insurance on the goods to such extent as it sees fit and
the customer will pay on demand the premiums and interest thereon.
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8. The Customer shall at all times duly and seasonably pay and discharge
the wages, salaries and other remuneration of all persons employed by the
Customer in connection with the business of the Customer, and shall from
time to time if so requested by the Bank obtain such waivers of prior liens
for salaries, wages or other remuneration as may be necessary to secure
to the Bank a first lien on the goods.

Any promissory note or bill of exchange received by the Bank
togcthcl‘ with any security and/or documents attached thereto or received
therewith shall be .sub](*(t to the terms of this agreement and the Bank
and/or holders for the time heing of such bill or note may at any time
before or after the maturity thereof and whether or not the same has been
dishonoured accept payment and deliver the security or documents or
accept partial payment from time to time and thereupon release a propor-
tionate part of the security or the goods covered thereby.

10. The Bank may itself or by an agent, from time to time, without
any demand, forcibly break op( n, enter upon or into and occupy and use
free of charge and to the exclusion of all others including the Customer,
the premises and property (real and personal, immovable and movable)
of or used by the Customer in connection with the goods (not being the
premises of a warehouseman or carrier) until the goods ‘shall be fully realized
upon and may from time to time appoint a receiver or agent to act for the
Customer, who alone shall be responsible for his acts and such agency the
Customer shall not have any power to revoke or determine. Such agent or
receiver shall have the powers hereby granted to the Bank (m(‘lu(hn(r entry
and use as above provided) and in addition the right from time to time
in the name of the C‘ustomer to exercise all rights, powers, and privileges
of the Customer of every kind and to do all acts and things that the Customer
could do if acting, for the purpose of completing, selling, >hmpmu or otherwise
dealing with the goods in such manner as the Bank may think proper to
enable the goods to be realized upon.

11. The Bank may release, compromise, settle and adjust any claim,
dispute or difference which may arise in respect of the securities the goods
and proceeds thereof and any lateral security and may use any Clearing
Houses established by the (anadian Bankers' Association and in all dcahn%
with the Customers’™ accounts and with Bills of Exchange and presentment
for payment thereof may act under and in accordance with the rules and
regulations under which such Clearing Houses are operated and shall not
be. responsible for any loss occasioned by acting hereunder, nor for any
neglect, failure or delay in exercising or enforcing any of its powers or rights
nor for any act, default or misconduct of any age nt broker, officer, employee
or servant of the Bank, and the Bank shall be accountable only for such
moneys as it shall actually receive. 1t shall not be necessary for the Bank
to give notice of this agreement or of the securities taken hereunder to any
person, and the Bank shall not be responsible for any failure to give notice,
nor for granting any extension of time or indulgence.
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Exhibits. 12. The Customer shall from time to time execute, draw, endorse, and
i deli\m the securities and the notes for such a.,-d\ ances and all notes, bills of
“w“m(.n‘t_ exchange, agreements, contracts, leases, assignments or other documents
4 which may from time to time in the opinion of the Bank be necessary or
Agreement  expedient ‘for the purpose of carrying into effect any of the provisions hereof
as to powers and of perfecting the title of the Bank to the securities the goods and proceeds
of the Royal thereof and of securing the payment to the Bank of the said liabilities and
Bank of 5 dditional liabilities and hereby appoints the Bank and any of its managers

Canada in n :
relation or acting managers the Attorney and Attorneys of the Customer, with full

to all power of substitution from time to time and in the name of the Customer 10
advances  to do any and all of the atoresaid acts, and this appointment being made

andreceipts jn consideration of such advances shall be irrevocable so long as any part
R:'j'iztﬂ%r(" of the liabilities and additional liabilities remains unpaid and notwith-
January,  Standing the death of the Customer, and every power, right and discretion
1934—ron- conferr vcl upon the Bank by this agreement or by the Bank \1‘( may be
tinued. exercised on the part of the Bank hx the General Manager, + Assistant
General Manager, or by any Iuspector of the Bank, or any pvra‘un from
time to time nominated by the Bank as well as by the Manager or any person
acting as such for the time being of any Branch of the Bank where the
Customer may keep an account. 20
13. The provisions hereof shall Lie in addition to all other legal remedies
of thf\ l)d.'ltx, and to all rights under agreements heretofore given.
Any notice to the Customer shall be sufficiently given if sent by
mail &ddrpmetl to the Customer at the address subjoined hereto.
The benefit of all rules of law or equity inconsistent with any of the
pr(wisions hereot is hereby waived by the Customer.
16. This is to be a continuing consent and agreement and all the pro-
visions hereof shall extend to all advances now presently made or hereafter
to be made by the Bank to the Customer and to all securities from time
to time held h', the Bank therefor, and the proceeds thereof; and every 3¢
advance or loan hereafter made shall be deemed to be made upon the
consents, promises and agreements herein contained.
17. The word *° Customer =’ shall mean and include the undersigned
and the executors, administrators, successors and assigns of the undersigned.
Signed and Sealed at Fredericton, N.B. this 24th day of Jan. 1934.

(Sgd.) Ewart (. Arxinsox. (L.S.)

Signature........ T Sl ety




229
90.—Security under Section 88 for one or more Promissory Notes. Nos. 1 to 41
inclusive.
No. 1. No. 20
Nos. 1 to 41 inclusive
J. H. B.
Nov. 17/36
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In ConsIDE h\l rox of an advance of One thousand 00/100........... .dol-
10 lars made by Tne Rovarn Baxk or CANADA to the llml(;],bltfncd, for which the
said Bank holds the following bills or NOtes 1. ..o
...... Jonn. 2471034, STODOMOD .. ous o ne s sswamaissins s on e e soeaauasn s o smsons s o gy oo

| %he-preéne‘e—et—agpienlm;&

2 . | the products of the forest,

tule out the the-producte-of-the-quarry—rad-mine;
classes of pro- : X :
FH ARG AT the-produers—of-the-seas-lakes-and-rivers;

the-live-stoek-or-dead-stock-or-the-produets-thereok;
the-gruien
the goods, wares and merchandise

be covered.

hereby assigned to the said Bank as security for the
substitutions

o mentioned below "
payment nt ﬂm said ‘bills or notes, or renewals thereof or
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act
and is subject to the provisions of the said Act.

The said
- - :
the-produers-ol-tgrtontitre;
Rule out the | the products of the forest,
classes of pro- | the-preduets-of-the-quarry—and-nine,
duet, Ifrtkﬂ-.- 3;1:1 the- preducts-of-the-sea;-takos-nnd-rivers;
covered by this : :
30 : . the-live-stouk- ad-stoeke o s-thereafy
3 mats -stoe of-dead of-the-prodaets—t
" the-graib;
L the goods, wares and merchandise
{ = 3 3 o are . . ~
A _now owned by the undersigned and 7, now in the possession of.........
______ j-]w;u-l N R R G T e i L h v diis bh U husu s 4 e oG g s € b 25 P A a v p Sl et o
and o free from any mortgage, lien, or charge thereon (except previous

asblgnmcnts to the Bank) and are thc h)l]ownw all the rough or draw

shaved spruce and i hies o g e r QU B e RS SRR S e g e AL To s
and are in the Lawrence flowage on New River stream in the County of
40 Charlotte or elsewhere ............ D e B Moo e O s v
situated............. T T AL 1 Y P oLt s TR
Dated at Fredericton, N.B., the 24th...... day O cnsns Jan'y...... 19...34

(Sgd) Ewart C. Atkinson (L.S.}

(Seal)
N.B.—The bills or notes and the property assigned may be set out in

schedules annexed. If the customer is an incorporate company the corporate
seal must be affixed.
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Exhibits. No. 2.

Plaintiff's  form 303 Security under See. 88 for one or more

Dolhdote 4-22 Promissory Notes
Sec E-‘!. Ix CoxsipERATION of an advance of Fifteen hundred 00/100............ dol-
o lars made Tir Rovar Baxk oF Caxapa to the undersigned, for which the
Section 88 Said Bank holds the following bills 0 NOteS ...vueuiiirernieiiiiiiaiiiiienenen,
for gne = eeess JANL Bd=1084  wesnrans e nikanra by | idassuatoneesines
oT more «.....Beby. 15-1934......... 3 et e o e 2 S R
Promissory , 3
Notes, ] =0
Mo 1 to €1 *o17errmrnssssessissionassanne L ORI e e av phanbesssawppsivans sama | oNEToet e anspyein _
iuch}.ﬂ;i&'(ﬁ— f the-produet—olacre |ture 10
CU”ti’”“f- the products of the forest,

= ‘\U; Tk Rule out the che-produacts—o Fthe—qunery—snd-aiineg
15th Febru- classes of pro- ; ‘ .
arv. 1934, ducts. eto. not to ) the-peodiets—ot-the-sear-lukes—nnd-rivers

o be covered. the-tpeo—sto ol or-dend-stock-or-the-productiborest,

the—crain,

L the goods, wares and merchandise

mentioned below—7; —hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act, 20
and is subject to the provisions of the said Act.

The said

~ - A
the-produets-of aerenhare;

ule  out the | the products of the forest.
classes of pro- | the-produets-of-the-quarey-and-ainey
duct, ete., not { the-produects-of-the-sex; fukes and rivers;
uov_r&rvd by this | iha live stoek-oF -dead-stoek-or-the -products-thereok
assignment. J

- the-o saihy

the goods, wares and merchandise

~

now owned by the undersigned and ““now in the possession of......... 20
...... P | B M aTa ke R P R

are v v L . = i .
and . free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or draw
shaved spruce and fir B B ] R ey« Tmie £ d a5 3 w4 54 b b i St e

and are in the Lawrence flowage on New River stream in the County of

(5 e T TR T o 1 ot | T S e A e R R o o e S

situated elsewhere .....oooiiiiiiiiiiiniin. S e R A e v

Dated at Fredericton, N.B., the 15th...... day of.....Feb....... 19...34
(Sgd) Ewart C. Atkinson (L.S.) 40

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate
seal must be affixed.
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No. 3. Exhibits.
Form 303 Security under Sec. 88 for one or more Plaintiff's
4-22 Promissory Notes Document.
IN CoxsipgraTIiON of an advance of Two Thousand...... 00/100......... & 20.
...... dollars made by Tue Rovar Baxk or Caxapa to the undersigned, for eti‘glt‘
which the said Bank holds the following bills or notes : .................. e 41 Lt Seakion 88
....Jan. 24-1934...... S1000, ............ for one
...... Feby. 15-1934.........500. ............ or more
......... oo SLIOBL 5 oB00L asisliavis Promissory
- Notes,
GLRE — Nos. 1 to 41
10 $2000.00 e
continued.
(H—H—"[‘)FHA!*.‘(—FW'H{"".“:I;&—‘H!Q—HF"‘: No. 3.
| the products of the forest, 24th Febiru-

Rule out the |

' ary, 1934
classes of pm-%
|

the-produets-ef-the-quarry-and -mine;
the-produets—of-the-seas-lakes and-rivers;

the lixe stock-or-dead-siock-oe-the -produets-thereofy
| the-gruing

Lt 1 vroo'l‘_ wares and merchandise

ducts, ete., not to
he covered,

mentioned below % hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
20 therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
The said

(&h(—- ]-)mh«w—a of-auricwhare;
Role: owh the ! the products of t]l“ for:

3 |

classes  of pro- | the- prodaats of-the- GHEFY H4 miney

duct, ete., not 4 the-produes-of-the sei Jakes and Bivers

|
X rere l. -~ 1 -
coveredt by thi | the live sioek oF dend stook oF-the pEaduets-thereol;
asswnment. | ;
= I the-graing
30 L the goods, wares and merchandise
- J . i - are o ) 9 .
“ now owned by the undersigned and . now in the possession of........
...... Fin e D TR DR TR U SRR L P A0 ST S F R e L
and . free from any mortgage, lien, or charge thereon (except previous

m&gnmuntb to the @nk) and are the following all the rough or draw
Ahavell aproo Sl TF POIFWOOH i cvivacus ivrsismnsvnss s vntesseaton s b bos idnnn =g sas snn

and are in the Lawrence flowage on New River stream in the (Ountv of
B0 el 707 L e S U . o SR e Bt U S A LB B e DO

situated eISEWhETe .. vt e,

40 = Dated at Fredericton, N. B. the 24th...... day of...... Feby......19...34
(Sgd) Ewart C. Atkinson (L.S.)

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate
seal must be affixed.
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No. 4.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In CoxsipeErATION of an advance of Two thousand five hundred.........
...... dollars made by Tnr Rovar Bavk or (‘axapa to the undersigned, for
which the said Bank holds the following bills or notes : ...... »_ S — -
i v -
the-produci-of-ogienkiare
L the products of the forest,
Rale out _t},"‘ the-produets-of-the-quars v-and -miae;
classes of pro- , . ’ SR ’ 10
ducts, ete., not to the-produects-of-the—seas-lakes and-rivers:
be covered. the Hvestoek-or-dead-stok-ce-the praducts thereol
theeiaing
the goods, wares and merchaudise
mentioned below—5;  hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act
The said
' the—produet-of-asresl ture; 20
Rule out the | the produets of the forest,
classes  of  pro- | the-produets-ef-the-quarry—and-mine;
duct, ete., not § the-produets-of-the-sea;-lukos-and-rivers;
covered by this thetivoontoel-or-dead-srock-or-the-produets-thereef;
assienment.
= the orali
| the soods, wares and merchandise

—now owned by the undersigned and
E\\'-U‘t C.

now in the possession of......
Atkinson. ...ovvveeiinnenns e o ST . S eaie s es i

‘mci free from any mortgage, lien, or charge thereon (except previous
damomnvnta to the l)‘llll\) and are the hnlhmmo all the rough or draw 30
xhd\‘ed spruce and fir pulpwood ........ G P S ewraraies S e S

and are in the Lawrence flowage on New River stream in the County of
g Y

Charlotte or elsewhere ....ooooiiiiiiiiiiinn... Dt T3 e easn A eeeas n

situated ....... AL e e e e L a7 Bt o o o NS o e .

Dated at Fredericton, N. B. the......14th......day of Mch......19...34
(Sgd) Ewart C. Atkinson

(Seal)

The bills or notes and the property assigned may be set out in
If the customer is an incorporate company the corporate 40
seal must be affixed.

N.B.—

gchedules annexed.
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No. 5.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In CoxsipeEraTiON of an advance of Three thousand 00/100...........
...... dollars made by Tar Rovar Baxg oF Cavapa to the undersigned, for
which the said Bank holds the following bills or notes: ............coeiis

the-produets-ol-ugric iltare.

the products of the forest,
Rule out the

the-prodaets-of-the-qaarry-ind- mine;
classes of pro- :

ducts, ete., not to the-produets-ot-the-sear-lakes-and-rivers 10
he somaetit. the-livo-stoek-ar-dead-stoek-or-the-prodactsthoreok
the-grainy

the goods, wares and merchandise

mentioned below —.— hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereot or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

( the-produets-of-agricutivres 20
Rule out the | the products of the forest,

classes of pro- | the-preduets-of-the-quarry—und-miney

duct, ete., not < the-produets-of-the-seas-lukos- and-riversy

covercd by this thedive-stoek-ovr-dead-stoek-or-the-produets-therenfy

assignment. )
the-graing _
. the goods, wares and merchandise
are " are N 3
= now owned by the undersigned and —;— now in the possession of........ !
«.....Ewart C. Atkinson.......... - aorid T AL T LR SO e e AR

and -5 free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
shaved Spruce and fir pulpwood.......... SenTass Aengeune blys- ey S aa e

and are in the La\nunco flowage on ,\cw River stream in County of

Charlote .......... R B s IS 5
situated or elsewhere........coooveevenen.. R o . s
Dated at Fredericton, N. B the...19th...... dax ......... Mch...... 19.. 34

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
geal must be affixed.
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No.

5 Continued

23

3)

SCHEDULE A

Date of Note

Jan., 24/34
Feby 15/34
24/34
Mch  14/34
19/34

t

Promissor

. !, Atkinson

LX)

"

2

LX)

LX)

bR}

l

Endorser

Own

2

When Payable |

Amount
ulh \
Dmd $1000.
= 500.
= 500.
i 500.
¥ ! 500.
3000.

Exhibits.

Plaintifl’s
Document.
20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conlinued.
No. 5.
19th March,
1934—~con-
binued.




Exhibits.

Plaintiff’s

Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,

Nos. 1 to 41

inclusive
conlinued.

No. 6,
24th April,
1934.

236

No. 6.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
Ix CoxsipeEraTiON of an advance of Three thousand 00/100...............
......dollars made by THE Royan Bank oF (aANaDa to the undersigned, for
which the said Bank holds the following bills or notes : ..... s e

the-produets-ot-agrie dture
the produets of the forest,

Rule “out  the | \po rodues-of-the-quasryand-mine;

classes  of  pro-

ducts. ote. not to 3 Fhe-praducts—ol-the-sear-Jakes-and-siversy 10
hie cavared. the-hxe-stoek-of-dead-stock-or-the-prod aets-thereofy

the-grrifg
 the “()()(L\, wares and merchandise

are

mentioned below - hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

The security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

the-produeis-of-agrieulare; 20
Rule out the | the products of the forest,
classes of pro- | the-produets-ef-the-quarry—and-miney
dact,  ete., not < the-produets-of-the-seay-lokos-and-sversy
'-nv.u-ul by this the-tive-stouk-oe-dead-stoek-or-the—produets-theecody
axsignment. 5
the- graing

_ the goods, wares and merchandiee

" now owned by the undersigned and "~ now in the possession of.........
...... B AT e = N o 6 11 =6 ) s DO
and - free from any mortgage, lien, or charge thereon (except previous
assienments to the Bank) and are the followi ing all the rough or drawn gp
shaved spruce and fir pulpwood.........coooiiiiiiiiiiii

and are in the Lawrence flowage on \ew River stream in County of

(T i 7 11 e e e AL IR A L e T P A v L e A T R I A e rn -
sitnated or elsewhere.................... L e R e pea-5 e 5 i e SRR o
Dated at Fredericton, N.B. the ...24th...... day of...April......19...34

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 6 Continued

237

SCHEDULE A

Date of Note

Bal. Jan. 24,34, E.

Feby 15
» 24
Mch 14
19

Apl 24

10 ‘

Promissor Endorser | When Payable
|
C. Atkinson Own Dmd
23 22 s a2
L1 13 9 29
" " " 2]
2 L3) LR )
2 as »” 22

Amount

$700.
500.
500.
500.
500.
300.

3000.

Exhibits.

Plaintiff's
Document.
20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.
No. 6.
24th April,
1934—con-
tinued.




xhibits.

Plaintift s

Document.

20,
Security
undler
Section S8
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive
conlinued .

No. 7.
Ist May.
1934,

No. 7.
Form 303  Security under Sec. 88 for one or more
4—23 Promissory Notes
IN CoxsiperaTiON of an advance of Three thousand 00/100...............
...... dollars made by THr Rovar Bank or ('aNapa to the undersigned, for
which the said Bank holds the following bills nor notes : .......cccooevvennnnn. .

( the-produeti-obagreulio
, the products of the forest,
tule out the the-products-of—the-quarry—ad-mine;

classes of pro-

ducts, ste. nobito the-produets-of-the-seay-lakes—and-rrcars; 10
he coverad. the-live-stock-or-dead-stock-or-the-prodaers-theresk
the-gruim;
| the goods, wares and merchandise
mentioned below " hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
The said
-
dhe-produnto-of-agrenlineg 20

Rule out the | the produets of the forest,
classes of pro- | the-preduets-ef-the-guarry-and-miney
duct, ete., nOﬁ{ the-preduets-of-the-sea;-lakes and sivers
COYGFUd by this | ihe live stoek-or-dead-stock-or-the -products-thereol
assignment. he -
2 the-gratng .
the goods, wares and merchandise

~

@ N 5 k are gl B _ . "
—— now owned by the undersigned and —;— now in the possession of

v Ewart C. AtRINSON.ccvviiiieiiiiiieieennnn e

and %, free from any mortgage, lien, or charge thereon (except previous
assienments to the Lan_k) and are the tollo\\mu all the rough or drawn 30

csasnsnan

shaved spruce and fir pulpwood.............coooiiiinnnn, e ey

and are in the Lawrence flowage on New River stream in (Jounty of

BT O i i« i b o s i = CARR B ¥ w0 ot Al S TS e

gitnated OF PIEBWHEIe: . i icioe o asaiibmhayseHes ey shasa s deanenin oy

Dated at Fredericton. N. B. the...lst...... day of...... May......19...34
(Sgd) Ewart C. Atkinson

(Seal)
N.B.—The bills or notes and the propcrtv assigned may be set out in
schedules annexed. If the customer 1s anmcmpomte company the corporate 40
seal must be athixed.
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No. 7 Continued

9

—t

39

SCHEDULE A.

Date of Note '

Bal. Jan. 24 /34
Feby 15/34

Mch

Apr
May

24/34|
14/34)
19/34
24/34

1/34]

K.

Promissor

C
»
23

b3

”

. Atkinson

Endorser : When Payable |

Own
a9

22

X

s

Amount

|
Dmd $500.
— 500.
i 500.
| 500.
i ' 500.
: 300.
- : 200.
! $3000.

|

Exhibits.

Plaintift's
Document.
20).
Security
under
Section 38
for one
OT More
Promissory
Notes,
Nos. 1 to 41
mclusive—
continued.
No. 7.
Ist May,
1934—~con-

tinued.




Kxhibits.

Plaintift 's
Document.
20).

Security
under
Section 88
for one
Or NOre
Promissory
Notes,
Nos. 1 to 41
inclusive
continued,
No. 8,
19t¢h May,
1934

240

No. 8.

Form 303

Security under Sec. 88 for one or more
4-22

Promissory Notes
IN CoNsipERATION of an advance of Three thousand 00,100
dollars made by THE RovaL Bank
for which the said Bank holds the following

oF CANADA to the undersigned,
bills or notes:

(H-u--pmdﬂe'rs-ﬁ‘t'—agri@ulmro-e
the products of the forest,

Rule out the . .

(Il_\ os of pl(; the-products-af-the-qnarry—and - mine;
RS ] 0= . E L
ducts, ete., not to  Hre-produers-of-the-seas-lakes and -rivass

be covered, the live-stoek-or-dead-siook-of-the-produects -thereofy
the-grain,

\1'.110 goodds,

wares and merchandise

' = ___Bre
mentioned below . hereby assigned to the said Bank as security for the

payment of the said bills or notes, or renewals thercof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is ub]ut to the provisions of the said Act,
The said

the-produers-of-agrioal ture;

Rule out the | the products of the forest,

clagses of pro- | the-produeis-of-the-quarey—and-mines

duct, ete., not < the-produets-of-the-sea;-tukos-and-rivers;

covered by this the-live-stonk-op-dead-stook-oe-the-prod uots-thereot;
assignment.

the-graiby
the goods, wares and merchandise

Y

are . . .
: .~ now In the possession of
Atkinson...... L R N BT :

& now owned by the undersigned and
...... Ewart .
dnd - free from any mortgage, lien, or charge thereon (except previous
ds%wnmcnt\ to the [;ank) and are the fu]]munu all the rough or drawn

shaved spruce and fir pulpwood ............ SRy ki e v e e -
and are in the Lawrence ﬂo“ age on New River stream in ( ountv of
Chaxlottc OF BISBWRETE .. viiciiat ciuiharcadobosss (s9duasss vrsmrmronresos saresennvs e
situated ....... L Bvs fa i At A W AN O S WA BTN E A i it 558 A S SRR
Dated at Fredericton, N. B. the ...... L e dayof ...... \Iay ..... 19...34
(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in

schedules annexed. If the customer is an incorporate company the corporate
seal must be affixed.

16

20

30

40
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No. 8 Continued Exhibits.
SCHEDULE A Plaintiff's
: Document,
Date of Note Promissor Endorser | When Payvable |  Amount _‘72“_7
e g Py i ] L Decurity
under
Bal. Jan. 24/34 K. (. Atkinson Own - Dmmd S300. “{CCU'J“ 58
Feby 15/34 . 2 - N 500.  for one
D4 9 ’ ’ =0 * INOTEe
2 4.’.:54 *» * ” " ‘3”0' Promissory
Mch 14_'34: - o il | & \ 500. Notes,
19/34 b i ' . | " 500.  Nos.1to+4l
Apr. 24/34 = T ‘ + ‘ & [ 300. inclusive—
0 May 1/34 g e t | 200,  Somymeh
19/34 * ) » [ D 200.00 19th May,
——— 1934—con-
. J 3200.00 tinued.
‘ 1 [ 0
@ g
| % as
‘ [ $3000.
| S

xr G 2603 K=
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Exhibits. No. 9.

Plaintifi’s Form 303 Security under Sec. 88 for one or more

Document. 422 Promissory Notes
20, In ConsiperaTION of an advance of Four thousand 00/100 ...............
Security =~ +ee-e- dollars made by THE RovarL BaNk or CaNaDpa to the undersigned, for
under which the said Bank holds the following bills or notes : ................ Gakabsanaet
Section 88
for one the-produetsobagrenture
OPr e e _— the products of the forest,
TOIMISSOrY J 5 . i
Notes “ nlila.l-s:es 021' pro€: sy rote-ot-the-quarry—and-mine,
Nos. 1 to 41 ducts, ete.,not to the-products-olb-the-sea-lakes—and-riversy 10
inclusive— be covered. the-livestook-or-dead-ptoek-or-the- L raducts-thorent)
continued, the-gruie
No. 9. the goods, wares and merchandiss
28th May,
1934. 5 are
mentioned below - hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said
(" the- -produets-ef-agrienbure; 20

Rule out the | the products of the forest,
classes of pro- | the-produets-of-the-quarsy-and-miney
duct, ete., not < the-produets-of-the-sea;-lakes and-riversy

covered by this the lixe stock-oF dead-sioek-or-the-produets-thereofy
assignment.

the-graiy
| the gouds, wares and merchandise
—“° pow owned by the undersigned and —, - now in the possession of......
...... T A R S O R e e - fubl < Bl e a5 Lo s b Sl U oA 8 b 6 e 5 gom e m e s

&re

and - free from any mortgage, lien, or charge therecon (except previous
aq\lvnmentx to the bank) and are the followmfr all the rough or drawn 30
shaved apruce and (X PRlBWOal i ek demen i Sl er s e e e s i e aey

...................................................................................................

and are in the Lawrence flowage on New River stream in County of

Charvlotte: OF GlEEMHETE .. yoisrareriyrmvetsscaitaransasmmenrnerressntoanesssssssagesmnonnasn
ERTRMAUNIECR: - cox oL b8 59T 000 A e = s s = = o AR 5,8 00 i -9 b 5 1 ke
Dated at Fredericton, N. B. the ...28th...... day of...... May...... 19.. 34
(Sgd) Ewart C. Atkinson
(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1f the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 9 Continued
SCHEDULI A

Date of Note Promissor Endorser
Bal.Jan 2434 I, (. Atkinson Own

Feby 15/34 . = ik

24 /3: B » b

Mch 14/3 s £ L

19 /34 A . ' ko

Apl 2434 " = 3

10 L\Iay 1/34 - ”s I3
19 2] 1] 2

28 1] ”9 )

When Payable

Dind

292
*
2
b3
L3

88

H e

i

Amount

$300.
500.
500.
500.
200.
300.
200.
200.
1000.

Exhibits.

Plaintift’s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inelusive—
continued.

No. 9.
28th May,
1934——con-
tinued.




Kxhibits.

Plaintiff’s
Document.
20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conlinued.
No. 10.
2nd June,
1934,

244

No. 10.

Form 303 Security under Sec. 88 for one or more
4-922 Promissory Notes
Ix CoxnsiDERATION of an advance of Forty two hundred 00/100............

......... dollars made by THE RovaLn Bank or Caxapa to the undersigned, for
which the said Bank holds the followi Ang Billg-or NOTaE . . ie b emmnis snd b s e
t—he-pmd&eh-ef-agrieuhme,
the products of the forest,

Barle, ol 348 the-producis-ef-the-quarry-and-miney

classes of pro-

duets, ete. nobto &he—;-rmelueés—e#‘-l—he-sea;-lakes and-Fivers 10
baaovared. the Hve-stock-or-dead-sioek-or-the-produets-thereofy
&he—gmiﬂ,

_the goods, wares and merchandise

mentioned below ;= hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said
20
the-produets-of-ngrienltare;
Rule out the | the products of the forest,
classes of pro- she-produets-of-the-quarry-and-miney
duct, ete.,, not < the-produets-of-the-sea; lakes and-rivers;
covered by this | (he live stoek-or-dend-sioek-or-the-produets-thereof;

assignment. :
' the-grainy
L the goods, wares and merchandise

“*_ now owned by the undersigned and —;~ now in the possession of.........
......... T T e T S R R Y S A
and %~ free from any mortgage, lien, or charge thereon (except previous
551gnme11ts to the Bank) and are the following all the rough or drawn gg
shover] spruce and S BUIPWOBL ... i cxsitisnsecemssoennnin sss7ainn gy ine s sennbonsranmes
and are in the Lawrence flowage on New River stream in County of
GV O, B cacorsions = o7 evshrassrere)!emsssl ora1ao osmre5L6-8-Bug b s 4 ACHE 8 219 8 pmCm o i =16« Bbrors e S 5 bibimbrerore s
ALY B AR s st 8 15 g en it A BTS84 s b 5 e L e

Dated at Fredericton, N. B. the...2nd......... day of...... June...1934...

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 4
seal must be affixed.
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No. 10 Continued

245

SCHEDULE A

Date of Note

|

Bal. Jan 24/34 E.

Feby 15/34
24/34
14/34
19/34|
24 /34
1/34
19/34
28/34
June 2/34

Mch

Apl
May

Promissor

C. Atkinson

29

33

bR}

”

2

L}

Py

22

2

2%

LR

Endorser When Payable
Own Dmd

H PR

2 29

29 | ]

o b

" L1

; 2 b
[-X ] LE ]

‘ * L3 ]
b 2

J Amount

$300.
500.
500.
500.
500.
300.
200.
200.
1000.
200.

| 4200.00

Exhibits.

Plaintift’s
Document.

20.
Security
under
Section 88
for one
OT more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conbinued.

No. 10,
2nd June,
1934—con-
tinued.




Fixhibits,

Plaintiff’s
Document,

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 11.
5th June,
1934.

246

No. 11.

Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
Ix CoNSIDERATION of an advance of Forty two hundred...00/100.........
......... dollars made by Tue Rovar BANK or CANADA to the undcrbwned
for which the said Bank holds the following bills or notes: ....cccceeiniiniennn.

’&lw-preéﬁe%s-ef-agrieuhwe,

ot - the products of the forest,
dule  out e the-produets-of-the-quarry-and mias

classes of pro- i : 0
i Aot "OT the-produste—of-the-seay lakes-and-rivers 10
be eoversd. the lixeiock-er-dead-stock-or-the-produets-thereefy

the-grais;

|_the goods, wares and merchandise

mentioned below . hereby assigned to the said Bank as security for the
payment of the said Bills or notes, or renewals thereof or bubbtltu‘uonb
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

[ vhe-pro-nets-of-agrendo s 20
Rule out the the products of the forest, .

classes of pro- | the-produets-ef-the-guarsy-and-miney

duet, ete., not ﬁ the-produets-of-the-sea;-lakes and-rivers;

covered by this | ihe live stock-or-dead-steck-or-the-produets-thereol;

assignment. che-grai
| the goods, wares and merchandise
. are . .
—* now owned by the undersigned and - ;- now in the possession of.........
......... erarty (I A ITRS ORI o n se crnhs s ns s i6im s s abenm son s =5 el 22 e o 5 o e eie b b L 4 U s aras

and - free from any mortgage, lien, or charge thereon (except previous

is

assignments to the Bank) and are the followmo all the rough or drawn 30
shaved wiprrs Sl I PRI WODE] | resreerssrsersmnestontes snnssenssss s aose ovsaiossnssssaes

...................................................................................................

and are in the Lawrence flowage on New River stream in County of

CRBITGTED DT CIEETHETE: 14 142 scnr @bl auuiomes se anuih s s 4 a4 Fonvas shavs 7504 40 smmran smesnns

Tkt R R s e PPy o e o

Dated at Fredericton, \T B.the.. 5th ..cun....c... day of June ...... 1934
(Sgd)—Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
achedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 11 Continued

[}

-1

SCHEDULE A

Date of Note

Bal.Feby15/34/ E.

Mch

Apr.

May
10

June

24/34
14
19
24

1
19
28

(o1 3 V)

Promissor
C. Atkinson
(Y] LX)
2y 9
L2} EY)
2 =3
LE) 12}
LE) )
o e
0 9
”” ”

Endorser

Own

*»

When Payable

Dmd

ay

7

Amount

I $ 50.
| 500.
500.
500.
300.
200.
200.
1000.
200.
750.

Exhibits,

Plaintiff’s
Document.

20.
Security
under
Section 88
for one
Or more
Promissory
Notes,
Nos. 1 to4l
inclusive—
continued.,

No. 11.
5th June,
1934——con-
tinued.




Exhibits,

Plaintiff's
Document.

20).
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 12.
Sth June,
1934.

248

No. 12,
Form 303 Security under Sec. 88 for one or more
429 Promissory Notes
Ix CoxsipEraTION of an advance of Forty four hundred 00/100.........
......dollars made by THE RovarnL Baxk or Caxapa to the nundersigned, for
which the said Bank holds the following bills or notes: .............

~

the-produet—obagrienlture
the products of the forest,

Rule out the the-produets-oftho-qauiry-aaek-sine
classes of pro- thebreduets—of-te-sea.lakesand-rivers 10
ducts, ete., not to e-produets—ot-the-sea;-lakes-and-rivers;
be covered. the-live—stoek-or-dead-stoek-or-the-prod neri-thoresk
the-graitg
L the goods, wares and merchandise
mentioned below —j,  hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and 1is subject to the provisions of the said Act.
The said
[ the-produets-of-agriosliure, 20
Rule out the the products of the forest,
classes of pro- | the-preduets-ef-the—gquarcy—and-mine
duct, etc., not J the -preduets-ef-theseu;-lokos-and-Fvers,
covered by this the-live-stock-or-dend-stoek-or—the-produce-ther-of
assignment.
- the-
Lthe goods, wares and merchandise
— now owned by the undersigned and -, now in the possession of.........
...... Eiwrant G SUBIEIREITE. Ll v cras ot fasnont vy wnsnd 8 bas s snvs un s (42ey £3 <08 308 5 onasmtsbss s
and —;— free from any mortgage, lien, or charge thereon (except previous

assignments to the Bank) and are the following all the rough or drawn 30
shaved spruce and fir pulpwood......... be e EsE T AR C e SFL e . SETRRE. o

and are in the Lawrence flowage on New River stream in County of

Charlotte or elsewhere....................... e ein e M e -4 £ 1 a8 0 TSV

situated......... o iaril e s ST o ey e O —— sttt Yok §

Dated at Fredericton, N.B. the...8th......... day of....... June..... L1934,
(Sgd) Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in

If the customer is an incorporate company the corporate 40
seal must be affixed.

schedules annexed.
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No. 12 Continued Exhibits.
169 4‘ V i A - . .y
SCHEDULE A S
. Document.
Date of Note Promissor Endorser | When Payable Amount 20
= 4 - Security
- o : ‘ ' under
Bal.Teby15/34, E. (. Atkinson Own Dmd $ 50. Section 88
24 3 5 - i 500. for one
Mch 14 N & & 500. (OF mome
0 G ‘ i g 500 Promissory
» 2 2 i " . :) )0. Notes,
Apr 24 & y . = | 300. Nos. 1 to 41
May 1 ‘ A h I = l 200.  inclusive—
10 16 ) 200). conlinued.
5 | 4 o = h A No. 12.
28 " s 39 | L2} 1000. :
9 20 8th June,
June H 18 2% o8 ' 2 :QO 1934—~con-
D s » . - ‘ li_)()- tinued.
8 s i i 200.
| | 4400,

2603 Ii




Exhibits.

Plaintiff's

Document.

20,
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. | to 41
inclusive—
continued.

No. 13.
14th June,
1934

250

No. 13.

et YRt A= - o]

Form 303 Security under Sec. 88 for one or more
423 Promissory Notes

IN ConsiperaTION of an advance of Forty six hundred...00/100........ ;
..dollars made by Tue Royarn Baxk or (Jaxapa to the undersigned, for

which the said Bank holds the following bills nor notes : .......o.ooiienini. -
(&he—pmdHet—s-eﬁ—agrieulmre;
Bla. eutl the the products n_i the forest. .
Sladana ah p[_“‘_ &he-pmd.»u,—'!m-af.—}he-qHaFF_&—HHG-Mme,
dii6ts, ste.. nobto the-produets-ob-the-sens lakes and-riversy 1¢
he-oovarsd. the Hyve-stoak-or-dead-siock-or-tha-produsts-thereok
the-grainy
Lt-ho goods, wares and merchandise
mentioned below L~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thercof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act
and is subject to the provisions of the said Act.
The said
f the-preduets-of-agricaliures; 20
Rule out the | the products of the forest,
classes of pro. | the-produets-of-the-quarry—and-miney
duct, ete., nOt{ the-producis-of-the-seas-lukos-and-Fiversy
covered by this | the five stonk-or-dead- s{—eek-ar—che—pmduaw-khefeat;
assignment. the-grain,
{_ the g()ods, wares and merchandise
—" pow owned by the undersigned and i now in the possession of.........
...... T A T e ¥ A= 0t g b ¢ o 1t ot o =i 554 8 i m W5, % w0 6
and — {ree from any mortgage, lien, or charge thereon (except previous
dsswnmont.s to the T)an]\) ind are the h)ll«mmo all the rough or drawn 30
shaved spruce and fir pulpwood..........ooo v i
and are in the Lawrence flowage on New River stream in County of
Oharlotte OT GlBEWHRETS. .~ s v it il b nnn i mnan s mmannn s 8o ea s o g}
situated........ e T e D E Bt E et r R 10 a1 T ] a5 +0 515 ¥ |} s P et
Dated at Iredericton, \ B. the...14th......... day of...June...19...34
(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40

geal must be affixed.




No. 13 Continued

SCHEDULE A

Date of Note

Bal. Feby24/34] K.

Mch 14

19

Apr 24

May 1

19

10 28
June 2

5

8

14

|
|

Promissor

(. Atlanson

LX) ’9
L] 2
tE ] b}
LX) LX)
2 L3}
’s L2 ]
LH) L)
” 2
” 2
39 29

[Endorser

Own

When Payable

Dmd

LX)

[T
L8
L3
3

2

Amount
|

S 50.
500.
500.
300.
200.
200.

1000.
200.
750.
200.

' 700.

L

Exhibits.

Plaintiff’s
Document.

20.
Security
under
Section 88
for one
Or More
Promissory
Notes,

Nos. 1 to 41
inclusive
continued.
No. 13.
14th June,
1934—con-
tinued.




Exhibits.

Plaintiff’s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conlinued.

No. 14.
14th June,
1934.

252

No. 14.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
[N ConsiDERATION of an advance of Forty eight hundred...00/100......
...... dollars made by Tur Rovar. Baxk or CaNapa to the undersigned, for
which the said Bank holds the following bills or notes : ................. AT

( the-produets-ot-agre iare;

the products of the forest,
the-products-ofthe-quarry-sad-mine;

classes of pro- b Tk Eihe J )

ducts, ete.,not to Y FRe-pro ts-ob-the-seas-lakes-and-rivers;

be covered. the-live-stock-or-dead-stock-or-the-prod uets-thoreof;

the-graib;

the goods, wares and merchandise

Rule out the

~

mentioned below — hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given nunder the provisions of Section 88 of the Bauk Act,
and is subject to the provisions of the said Act.

The said

the-produets-of-agrieuliare;

Rule out the | the products ()‘t the forest, ‘

classes of pro- | the-produets-of-the-quarry-and-miaey

duct, ete., not § the-produets-of-the ses; lakes and -rivers;

covered by this | ihe live soek-oF deadsteek—e#—%he-»p{:edue%ﬁ-thereef;

assignment., .
= the-urain;

_ the goods, wares and merchandise

—m_ how owned by the undersigned and .-~ now in the possession of
...... § s P D A s 1 o g i s L e e
and - free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn
shaved spruce and fir pulpwood................... ol et =y 4 s flae R

and are in the Lawrence flowage on New I\l\'(‘]‘ stream in County of

Charlotte or elsewhere......... B e o e bl et - s ettt et

B U R ET Th 2 g 472 e = Haih A B o TRl . i A 11 s - ST 4 P TR S S

Dated at Fredericton ... the ... 14th ......... day of ...... June ... 1934
(Sgd) Ewart €. Atkinson

(Seal)

N.B.—The bills or notes and the pn)pmty assigned may be set out in
schedules annexed. If the customer is an nn,r)rporate company the corporate
al must be affixed.

10

30

40
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No. 14 Continued
SCHEDULE A

Date of Note Promissor Endorser When Payable
0 T [
Bal.Feby15/34 K. (. Atkinson Own Dmd
Mch 14 - ’s -
19 | o b
Apr 24 - " -
i\1.‘1‘}7 l 29 % s
19 L) % 2}
10 28 LX) LT 2
June 2 Le = = ?
;3 | 1] 1 23
ts L) X 29
14
15

|

29 22 2
‘ 2 23, » '
I

Amount

S 50.
500.
500.
300.
200.
200.

1000.
200.
750.
200.
700.
200,

4800.

Exhibits.

Plaintiff’s
Document.

20).
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 14.
14th June,
1934——con-
tLinued.




Exhibits. No. 15.

Plaintiff’'s  Form 303  Security under Sec. 88 for one or more

Document, 4-22 Promissory Notes

20, Ix ConsipERATION of an advance of Forty eight hundred ...00/100......
Security ... dollars made by T Rovar Baxk or Caxapa to the undersigned, for
under which the said Bank holds the following bills or notes : .........c.ccoceeevnnn..

Section 88

for ong 3 the-produeis-oi-agrie diare
(1))1“1)];;“‘01“‘ s b the products of the forest,
Promissory Rule ; : !
Rckan) (ii:( 03; ptl : the-produets-—othe-guarrv-and -mine;
Notes, lasses 0~ L : . ’
Nos. 1 to 4l ducts, ete., not to 4 the-products-of-the-seas-lakes—and-rivers; 10
inclusive be covered. &he—live-ﬁmek-er-de&d-&{-nek-ﬂF-&he—pfeéuﬁsq-hereeg,
continued. the-grais;
No. 15 th P 3 1
2Ly ol e goods, wares and merchandise
23rd June, N = ’
1934.

mentioned below -7 hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thercof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and 1s subject to the provisions of the said Act.

The said

the-produets-of-azriewdtares 20
Rule out the | the products of the forest.

classes of pro- | the-preduets-of-the-guarry-and-miney

duct, ete., not 4 the-produets-of-the sea: lakes and rivers

covered by this | ghe Jive stoek-oF-dead-stock-of-the -produets-thereoly

assignment. :
- the-graity
_ the goods, wares and merchandise
nre - are . R - -
% now owned by the undersigned and T—now in the possession of......
...... Bwait (), Ao ey o T S T TP TN I¥ S s e e £ o2 b6 bopa S ammmn e s s eens

and-** free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
pheved sprioce and fir PRIFWOOT < usiic ivvrs i reiaiaiim e iruserer s ny s binne st inaons

and are in the Lawrence flowage on New River stream in County of

Charlotte or elsewhere ... ... i
31 1 <o A PO
Dated at Fredericton, N. B. the...... 23......day of June...... 19...34

(Sgd) Ewart €. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 15 Continued Exhibits.
| 1 Al Y Al
SCHEDULE A Koeerie o
Document.
Date of Note Promissor Endorser When Payable Amount e
: No. 20.
= JRee 2 L — Security
_ ) ' ‘ i under
Apr  24/34 K. C. Atkinson Own note Dmd $150.  Section 88
May 1/34 s . i = " 200.  for one
19 T o - ! | = 200. (I)’F s
=3 : : : romissory
Z.b LE) L) LE 2] 29 ]QOO Notes,
June % b2 ] LR L] bR LR ;Q{)' NOS. 1to 4l
o o £ = 0 o I 750, inclusive—
10 o) & N o L] g 200. conlinued.
14 | 700). No. 15.
= = £ f¥ # I A ‘ ;)0 ) 23rd June,
15 | s tE] L ” 2] 200. 1934—-con-
23 »s 2 Y a5 L) 1200 tinued.,

i 4800.




Fxhibits.

Plaintiff’s

Document.

2(),
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inelusive—
continued.

No. 16.
30th June,
1934,

256

No. 16.

Form 303 Security under Sec. 88 for one or more

4-22 Promissory Notes
IN ConsipeERATION of an advance of Five thousand...00/100...............

......dollars made by THr RovaL BANK OF CANADA to the undersigned, for
which the said Bank holds the following bills ornotes: ...l

rt—he-ﬁed&et—s-ef—agri@ukm:e,
R the products of the forest,
dule oub  the | 4, boodiuets-efthe-quarry-and-mine
classes of pro- P . ey o
ducts, etc., not to ) Hre-produets-ef-the-seay-lakes and-rivers, 10
be covered. the live-stock-or-dead-stock-or-the-produets-thereofy
the-grain;
_the goods, wares and merchandise
mentioned below - hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
The said
[ the-products-of-agrieuitare; 20
Rule out the | the products of the forest,
classes of pro- | the-preduets-of-the-quurry-and-miney
duct, etc., not < the-produets-of-the-sea;-lakes and rivers;
covered by this | spe lice stock-oF dead-stoek-or-the -produets-thereofy
assignment, :
the-grainy
| the goods, wares and merchandise
““ now owned by the undersigned and = now in the possession of.........
...... e L R T O R St Rt TR o e g S e 15 ¥ ot 55w 0 A OB I B 610 8 e e
and -5 free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn go

shaved spruce and fir pulpwood ............cooiiiiiiiiiiii

and are in the Lawrence flowage on New River stream in Charlotte

iy (OF GIBOWEIBED L1 0 srnes trimayassirs scms tanneshensiess Eerixe £y nssors s duantitudshsd

RIEHEEHOE 0 v vty st mamaiseais i e BV RO A oo st o 424 b5 B0 SO BORACYNE b2 ;

Dated at Fredericton, N. B. the...... Al day of June...... 1934
(Sgd) Ewart C. Atkinson

(Seal)

N.B.-—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 16 Continued Exhibits.
T i T hl
b('H 1{1])[_/ ] APJ ;\ Plaintiff s
Docunent.
Date of Note Promissor Iindorser | When Payable Amount ‘)()_
— = l Security
7 under
Apr. 24/34 E. C. Atkinson Own note Dmd SI50.  Section 88
May /34 A 5 - b d 200.  for one
19/34 ) , 200 (1))1‘ e
] 5 53 ) ’ 3 Tl romissory
Ly TSI v
_b; :3" =3 an LY} LY ] L2 ] lL)OO' NOt(‘S,
June 2/34 = . ’e - = 200. Nos. 1 to 41
D | 750.  inclusive—
10 S ) , 200 conlinued.
» LX) L) (X} 2 9 T 3
- No. 16,
)- \U |
}% ” ” Lo 4 . ‘)8‘( 30th June,
L5 5 = " sim | » =00, 1934 con-
23 T i - Cs . [ 1200. tinued

200.

5000.

30

-
-
-

r & 2603 Kk




Exhibits.
Plaintift's
Document.

20,
Stl('lll‘it_\'
under
Section 88
for one
or Imore
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 17.
4th Janu-
ary, 1934,

258

No. 17.

Form 303  Security under Sec. 88 for one or more

4-22 Promissory Notes
In ConstpErRATION of an advance of Forty five hundred...00/100.........
...... dollars made by Tur Rovar Baxk or (‘faNapa to the undersigned, for
which the said Bank holds the following bills or notes:..........oooiiiinnints
[ the-produets-of-ngrieulture;
the products of the forest,
(I.ifll_}ges o\(:tf pfll(l)t_ t.he—pmduets-e\f—;he-qﬂarrj\e-aa&»mm_ﬁ
duets, ete., not to | Hie-produets-of-the-seay-lakes and-rivers 10
he covered. the live-stock-or-dead-stork-af-tho-products thereoky
the-grainy
|_the goods, wares and merchandise

said Bank as security for the

mentioned below . hereby assigned to the :
thereof or substitutions

payment of the said bills or noten. or renewals

therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,

and is subject to the provisions of the said Act.
The said

the-prodaets-of-agrienhitres 20
Rule out the | the products of the forest. ’
classes  of pro- | the-produets-of-the-quasry -and-miaey
duct, ete,, not <X the-products-of-the sea: Jakes and riversy
covered by this | yhe live steek-or dead-stoek-or-the -produets-thereofy
ussignmnent, :
‘ the-grain;
L the gosds, wares and merchandise
« now owned by the undersigned and -, now in the possession of.........
...... Ewmt Y O R s
and-" free from any mortgage, lien, or charge thereon (except previous
aaslgnmcnts to the Bank) and are the tollm\mo all the rough or drawn g9
shaved spruce and H2 PUIEWOOE 1oaeiarrrosciimmsanionissicasmsesiveossveieiissssnsss .
and are in the Lawrence flowage on New River stream in County of
Charlotte or elseWhers .. ool asrasbiibesicernsiseasanis TR rer e |
o T o MRS P SRR S D i I AL A ETRE Y S Vil b s 2003 5o mnS oun oy B e ARES
Dated at Fredericton, N.B. the ...4th...... day of...... Jany...1934
(Sgd) Ewart (. Atkinson
(Seal)

or notes and the property assigned may be set out in
If the customer is an maorpomte company the corporate 40
seal must be affixed.

N.B.-——The bills

schedules annexed.
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No. 17 Continued

SCHEDULE A

Date of Note

Bal. May 28
June 2

5

8

14

15

i 23
30

July 4

IHI Ie. (. Atkinson

Promissor Endorser

Own note

aa LX) LX) Ty
» LR [} .
| LX} an LX) (X3
|
| L 2 (¥} LR
" LR L) L)
an LX) L} ] L]
2 2 L} "
L] 21 [ 2
|
|
Kk 2

When Payable

Dmd.

LX)
LX}

2

Amount

SH51).
200).
750.
200.
700,
200.

1200.
200,
500.

Exhibits.
Plaintift’s
Document

20).
Security
under
Section 88
for one
or more
Promissory
Notes
Nos. I to 41
inclusive
condinued.,

No. 17.
4th Janu-
ary, 1934—
continued.
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Exhibits. No. 18.

Plaintiff’s -~ Form 303  Security under Sec. 88 for one or more

Document. 4.9 Promissory Notes

20, Ix CoxsipERATION of an advance of Five thousand...00/100............
Security ... dollars made by THE RovAL BaNk oF CaNaDpA to the undersigned, for
under which the gaid Bank holds the following bills or notes :........... TS r i

Nection 88
for one
Or niore
l’rromissory Rule out the
Notes, classes of pro- : :
Nos. 1 to.41 duste. obe) 1568 h)< the-produets-vi-the-seas-lakes and-rivers;
inclusive— bo covered. ] the live stoek-or-dead-stock-oe-the -produet. -thereok
confinued, ] the-mratny
_ No. 18. [ the goods, wares and merchandise
Sth July, s L i )
1934. mentioned below —; - hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
The said

e
Fi

the-prodiet--ob-agrenhure;
the products of the torest.
the-products-of-the-gquarry-and - mine;

10

( the—produets-nf-agriealiures 20)
Rule out the | the products of the forest,
classes of pro- | the-preduets-of-the-quarey—and-miney
duct, et D0t < the-produets-of-the-sear-lukos-and-riversy
“'W.Cl'“d by this the-live-stouk-or-dead-stock-or-the-prod uets-thereok
assignment. !
" the staits

L the goods, wares and merchandise

2 how ownod by the undersigned and 7 now in the possession of
‘ ] warh €. ATKINSON. .ot aeeeeanene . B e inte B g e st PO
and - free from any mortgage, lien, or charge thercon (except previous
a.\qlunmvnts to the bdnk) and are the tnllo\\mu' all the rough or drawn 30
ghax(\d spruce and 12 PRIDWOOR i - e i vursmisiimsas dbaniantes B, o S

and are in the Lawrence flowage on New River stream in the County of

D T L e ot e et e g e Y W A oA N0 Sl 1o e g1 gt ko 3 » s b 1 £ e S T g
sitnated and elSEWhere ....oooveviieiiiiiiiii e 2 ol e JA T :
Dated at I'redericton, N. B. the............ oth... day of July......... 1934

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in

schedules annexed. 1f the customer is an incorporate company the corporate 40
seal must be affixed.




No. 18 Continued

SCHEDULE

A

Date of Note

Bal. May 28 34 L.

June 2

5
8
14
15
10 R
30
July 4

5

Promissor

(. Atkinson

29

A

Endaorser

Own Note

LR}

e

a4

When Payvable

Dmd

L]
i |
mly

L]

Amount

$550.
200.
750.
200.
700.
200.
1200,
200.
500.
500.

5000.

Exhibits.

Plaintift s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 18.
Sth July,
1934—con-
tinued.
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Exhibits, No. 18.

Plaintiff's ~ Form 303  Security under Sec. 88 for one or more

Document. 4-22 Promissory Notes
20. In ConsipEraTION of an advance of Forty eight hundred ... 00/100 ......

Security  ......... dollars made by Tz Rovar BANk oF CANADA to the undersigned, for
under which the said Bank holds the following bills or notes =..............ccooieii..
Section 88
for one r&he—-PFﬂdﬁG(—s-Hf—'-HgF{.-(-‘HkHN—};
or more the products of the forest,
Promissory dule out the oo . ;
S A SRS e-produets-of-the-quarey—and-mine;
Notes, classes of pro- ; - ;
Nos. 1 to 41 ducts, ete., not t()< ‘he‘l'?“"‘“*e“ﬁ'e‘k“‘-’he‘»*"**T’lﬂkeﬁ and-rivers 10
inclusive— be covered. the Hve-stock-or-dead-stock-or-the-produat. thereok
continued. the-srain,

No. 19. |_the goods, wares and merchandise
Oth July, ) i)
1934. mentioned below - hereby assigned to the said Bank as security for the

payment of the said bills or notes, or renewals thercof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

[ the—produeis-of-agrienliure; 20
Rule out the | the products of the forest,
classes of pro- | the-preduets-of-the-quursy—and-mine;

duct, etc., not < the-products-of-the—seas-lukos-and-rivers;
covered by this the-live-stock-or-dead—stoek-or-the-prodvets—thereok
assignment. :

the-graibs

the goods, wares and merchandise

~
“. now owned by the undersigned and - now in the possession of.........
...... Lo B G5 L a7 s R S e e S R i e
and -5 free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
shaved spruce and fir pulpwood ... N B s e i T
and are in the Lawrence flowage on New River Stream in the County of
CIRRPIEEIE | oo cen e tavs b s s e h e 55 e o et eh ez« 9CMBRS KN b o5 =08 B73 v we in + £9E5 b wHEATT S VANES
sitnated and elsewhere. . ccoviiiii i e e e R s 1
Dated at Fredericton, N. B. the......... Oth......... day of...July...... 1934

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1If the customer is an incorporate company the corporate 4
seal must be affixed.




10

No. 19 Continued

263

SCHEDULE A

Bal. May 2

Date of Note

June

N —
St S L3 TN W 00 U1 LY 00

(]

July

(34

I.

Promissor

('. Atkinson

LE) bR
b3
s L1}
2 .
*9 59
22 [ ]
%]
a2 L]
.y
(3]

Fndorser

Own note

] 8
79 )
L)
L) 1]
3 .
K] "
>
2 35
”
29

‘ When Payable

Dmd

Amount

S 50.
200.
750.
200.
700.
200.
200.
200.
500.
500).
300.

4800.

—

Exhibits.

Plaintiff’s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 19.
9th July,
1934——con-
tinued.




Fixhibits.

Plaintift’s

Document.,

20).
Security
under
Section 88
for one
or niore
Promissory
Notes,

Nos. 1 to 41
inclusive
continued.,
No. 20.
12th July,
1934,

264

No. 20,
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
IN ConstpErAaTION of an advance of Five thousand ... 00/100 ............
......... dollars made by TuiE Royarn BaNk or (‘'ANADA to the undersigned,

for which the said Bank holds the followi ing bills or notes :

the-produets-of-agriculiare;
- the products of the forest,
Bale. out  ®ho | opp S dunn-afthe.-cunpm d-mine;
olasses of pros produsts-et-the-quarry-and-mine;
ducts, etic., not to | Hre-produets—ef-the-sea;-lakes and rivers;
be covered., the -Hve-siock-or-dead-stock-er-the-products -therealy
the-grain;
the goods, wares and merchandise
mentioned below - hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said

the-produets-of-agrieuliure;

Rule out the | the products u'f the forest, .

classes of pro- | the-preduets-of-the—quarsy-and-mine

duct, etc., not < the-produets-of-the—seas-lokos-and-rivers

covered by this thative-stoek-or-dead-stoek-or-the-products-thercol
assignment. the. srainy

_ the good\ wares and merchandise

now owned by the undersigned and -% now in the possession of......
...... Ewart e A T < S S
and -*_ free from any mortgage, lien, or charge thereon (except previous
ssuznments to the Bank) and are the t()}l()wmo atll the rough or drawn
shaved spruce and fir pulpwood ... B DM = 2:00.» w2 » o e

and are in the Lawrence flowage on New River b‘me am in the County of

I T e ET Bhas 53 Ave D by s BALUM R LA oy SRR L0 bie b e RN AR v e B v 4 SRS S B e b N
TR ET ] Pl o R Ly To L el Ae § £1L8 ORI ¢l B i 8 e o 5 R0 1L 5 D R G 4SUBN st v A g o
Dated at Fredericton, N. B. the...12th......... day of...July......... 1934.

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an 1ncor'pomtc company the corporate
seal must be affixed.

20

3l
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No. 20 Continued
SCHEDULE A

|
Date of Note ’| Promissor :
|

Bal. May 28/34 E. C. Atkinson

Own note

19)
June 2 » 5 - g
[
3] 39 LR ’ ?
) |
8 29 ” s as :
14 LR 4 bRl b bA
15
. L3} L3] 29 L1}
23 - — . |
=
3“ 9 L E) 29 t3]
July 4 2 — " o
5] a9 *s 2 2 I
9 - £3 ] b2} b
12 '
o ] 29 e 29 L] ’
i I
|
I
|
|
z G 2603 1L

Dmd

.2

2
-]
LR
s
2

b

|
Endorser When Payable 1 Amount

$ 50.
200.
750.
200.
700.
200.

1200.
200.
500.
500.
300.
200.

5000.

Exhibits.

Plaintiff’s
Document.
20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued,
No. 20.
12th July,
1934—~con-
tinued.




Exhibits.

Plaintiff's
Document.

No. 20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 21.
17th July,
1934.

No. 21.

Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
IN ConsipERATION of an advance of Six thousand ... 00/100 ...............
...... dollars made by THE RovaL BaNk oF CaNADA to the undersigned, for
which the said Bank holds the following bills or notes : ................oovvnnin.

~

the-produats-obagrie dtare;
the produets of the forest,

S:ifes OEF ptl'}(lf ehe-pfed&em—ef-t—he—qua#_v-:md-miﬂe;
duets, ete., not to { the-produets-of-the-seas-lukes—and-rivers; 10
be covered. the-live-stoek-or-dead-stoek-or-the-produects-thereef

&he—gi—"di&,—

the goods, wares and merchandise

-
are

mentioned below -~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said
the-preduess-of-agricalturey 20

Rule out the | the products of the forest. ‘

classes of pro- | the-preduets-of-ihe-quariy-and-miney

duct, etc., not < the-products-of-the-seuy-lakes and-rivers,

covered by this | the live stoek-or-dead-stoek-or-the-produets-therea;

assignment. AhA

L the goods, wares and merchandise

% now owned by the undersigned and -5 now in the possession of.........
...... e (L s e Rt s 56 € b b ol acest Wl SOB 50 e SR asaah 3755 55 0

and - free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
shaved spruce and fir PUIPWOOd, .. ... coeiiiiiiimesbaiaaaescineossivnieisissasensnres
and are in the Lawrence flowage on New River Stream in the County of
T L e O
i TSP RR T 3T R S e e RS N

Dated at Fredericton, N. B. the...... 178h... . i e. day of July...... 1934

(Sgd) Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 49
seal must be affixed.
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No. 21 Continued
SCHEDULE A

Date of Note ‘ Promissor ’ Endorser i When Payable
—= ‘ ——
’ !
Bal. May 28/34| E. C. Atkinson Own note Dmd

June 2 | n ’s ’s iy .
3 L1] 29 LR} L3} EE)
8 D) 22 | 23 2 D)
14 LT " [ 2 3 »
15 ’ LE 29 LE D)
10 ::; 29 ’ ’ 3] 2]
3“ 2 29 29 29 29
July 4 | ; , [ - ’s
'3 1 *2 2 l an 22 3
{:’ “ 22 - L2 32 2
12 | ¥ # » ; -
17 ’ * 2 29 2

Li2

Amount

$ 50.
200.
750.
200.
700.
200.

1200.
200.
500.
500.
300.
200.

1000.

Exhibits.

Plaintiff’s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

Noa, 21.
17th July,
1934——con-
tinued.




Exhibits.

Plaintiff's
Document.

20.
Seeurity
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conlinued.

No. 22.
24th July,
1934,

No. 22.

Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In ConsipErATION of an advance of Seven thousand ... 00/100
......... dollars made by THE Rovar Baxk or Canapa to the undersigned,
for which the said Bank holds the following Bills or notes : .....................

t the-produeis-of-agrionlture;

the products of the forest,
the-produets-of-the-quarey-and -mine;

4 the-preduets-of-the-sea;-lakes and -rivers,

the livestock-er-dead-stock-or-tha-products-thereefy
the-grain;

_the goods, wares and merchandise

Rule out the
classes of pro-
ducts, etc., not to
be covered.

10

mentioned below 7~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

The security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

f sho—p raduers-of-agriculture;
the products of the forest,
the-produets-of-the quarryund-mine;
she-preduets- of-the—sea;-lukos-and-rivers;
the-live-stoek—or-dead-stoel-or-the—products the « 5
the-grain;

| the goods, wares and merchandise

out the
classes of pro-
duct, ete., not <
covered by this

assignment.

Rule

—**— now owned by the undersigned and —;
...... Ewart C. AtKINSON.....oiviiiiiiiiiiii i e e
-2 free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30

shaved spruce and fir pulpwood

and are in the Lawrence flowage on New River Stream in the County of
30T R R R B Y e R s s )

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 22 Continued

269

SCHEDULE A

Date of Note

May

June

July

28/34
2
5
8
14
15
30
4

)

9
12
17
24

E.

Promissor | Endorser When Payable
I

C. Atkinson Own note Dmd

b4 *8 2 5] LX)

22 2 2y 23 29

L5 22 22 L2 a8

s LE.] b4 7 a

N9 o) LE 2 4.

2 2 29 S .
LR L34 s 1 2
19 ae " b 9
Lo 8 | 2 9 98
Y L) ) L1 ee
k44 b 2 a LR
22 L1 2R 2 29
cbl L b1 2 "

Amount

s 50.
200.
750.
200.
700.
200.

1200.
200.
500.
500.
300.
200.

1000

1000.

7000.

Exhibits.

Plaintift’s
Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,

Nos. 1 to 41
inclusive
continued.
No. 22.
24th July,
1934—con-
tinued.




Exhibits.
Plaintiff's
Document.

20).
Necurity
under
Section 83
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 23.
28th July,
1934,

270
No. 23.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In ConsinERATION of an advance of Eight thousand...00/100............
...... dollars made by Tt Rovar BaANk or CANADA to the under signed, for
which the said Bank holds the following bills or notes : ............... T8 e tes

the—predets-of-agriculure;
the products of the forest,

vatle out  the 'f-he—pmc-lum-&f—!—he-erﬂan:y—aﬁd-mi»ﬂﬁ

classes of pro-

direls, eto., notito { the-produets-of-the-sea;-lakes -and -rivers;
be covered. I the Hye-stock-or-dead-stock-or-the -products-thereofy
I the-gruing

Ltht goods, wares and merchandise

mentioned below "7~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

r the-produems-of-asreulare;

Rale out the | the produets ol the forest,

classes  of pro- | the-produen-ol-the-quarry -and-mine;
duct, ete., not < the-prodtets-of-the-sea; lakes and-rivers;

covered I’}' this | e live stock-oF dead-stock-oe-the-products-thereafy
(L\hl‘lﬂlll( nt.

the-sraing
| the gonds, wares and merchandise
“—now owned by the undersigned and-" —now in the possession of.........
...... E“dlt(. t\tlxlllb()ll
and-*"free from any mortgage, lien, or charge thereon (except previous
awmnmenta to the Bank) and are the following all the rough or drawn
shaved spruce and fir pulpwood ... R 1 -

and are in the Lawrence flowage on New River Stream in the County of

Charlotte and............ el A AT ST T T AT e e e . e
B DB o O o i ot s b e s e ootk o2 e e e Bl e g so s bl b = ss Hlare a e e s e
Dated at Fredericton, N. B. the ...28th...... day of...... July... 19...34

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate
seal must be affixed.

10

20

30
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No. 23 Continued
SCHEDULE A

l

Date of Note ‘ Promissor 1 Endorser

|
When Payable

Amount

May 28/34 E. C. Atkinson Own note

June 2 1 " ”
‘? | L) " 13 2

8 Y] 13 9 13

]'4: 2 29 L1l 13

]-5 2 2% " ”

23 ) » 11 ”

30 [ 1] E3) 2 "

Jlﬂy 4 (1] L3 ” ”
5 29 29 05 L2}

9 ! LR 7 2 L3

]-2 | 2p 2 LB (R

]-7 29 ” ” »

24 » ”y " L)

28 ; 22 ” LT) L2

|

Dmd

2
2
b4
22
LR
»
L3
3
2
2

29

$ 0.
200.
750.
200.
700.
200.

1200.
200.
500.
500.
300.
200.

1000.

1000.

1000.

8000.

Exhibita.

Plaintiff’s
Document.

20.
Security
under
Section 83
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued .

No. 23.
28th July,
1934——con-
Linued.,




Exhibits.

Plaintiff 's
Document.

20.
Security
under
Section 88
for one
Or more
Promissory
Notes,

Nos. 1 to 41
inclusive
continued.

No. 24,
2nd August,
1934.

&}
-1
| 8]

No. 24,
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes

I~ CoxstpERATION Of an advance of Seven thousand, five hundred 00/xx

...... dollars made by THE Royarn Baxk oF Caxapa to the undersigned, for
which the said Bank holds the following bills or notes : ...................
r&he-pmduets-ef—agrieuhme,
the produets of the forest,
g:sl:es ogf‘ pt:;(‘j d;&pmdue&s-efi—&he-qaa#y—and-miﬁey
duats, ete., nob o ) the-products-oi-the-seay- lakes and-rivers; 10
be covered. the live siock-or-dead-stoek-oe-the-produet.-thereofy
the-graing
|_the goods, wares and merchandive
mentioned below—75 hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said
( the-produets-of-agriealture; 20
Rule out the | the products of the forest,
classes of pro- | the-preduets-of-the-quarry-and-miney
duct, etc.,, not < the-preduets-of-the-seay-lnkos-and-riversy
covered by this thedive-stoek-or-dead-stoek-or-the-prod nets-thereofy
assignment. 5
; the-graity
the goods, wares and merchandise

.
~=~now owned by the undersigned and ‘5 now in the possession of.........
...... AT, SOC R R = (L I S Ay S B R hy b L5 mae e N R A LA 48 VR C v anr e vm mo o bibin
and—2"_free from any mortgage, lien, or charge thereon (except previous

assignments to the Bank) and are the following all the rough or drawn 30
shaved spruce and fir pulpwood

and are in the Lawrence flowage on New River Stream in the County of
B G B ey S G o e o e A R AR FE v s b NN 2T 8} I e o e o 10 b s

R A T R L e n LRy Bo 8 by sirwrn € €N T w30 I mmenbd sk | Boamnh b M e
Dated at Fredericton, N. B. the...... 2nd...... day of...... oo A 1934
(Sgd) Ewart C. Atkinson

(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1f the customer is an incorporate company the corporate 40
seal must be affixed.




No. 24 Continued Exhibits.
Al Al nl ‘
SCHEDULE A Pk
' ; Document.
Date of Note | Promissor l Endorser ' When Payable Amount 20
== ‘ ] . — Security
, ) ) . under
June 14 E. C. Atkinson Own note Dem. - 400.  Section 88
15 200. for one
23 1200 OT more
= ‘ H Y Promissory
30 it 200, Foic)
July 4 ‘ 500.  Nos. 1to 41
5 500. inclusive—
9 ; ‘ 300. continued.
12 ' ‘ - 200. No. 24.
: ‘ ' 2nd August,
17 1000.  jg34 7
24 1 OUO tinued.
28 | ; 1000.
Aug. 2 | 1000.
7500

3 G 2603 X wm
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Exhibits. No. 25.

Plaintiff’s Form 303 Security under Sec. 88 for one or more

Document. 4-22 Promissory Notes

20. [x ConstDERATION of an advance of Kight thousand...00....... SR
Seeurity =~ v.... dollars made by Tnr Rovar Baxk or CaNaDA to the undersigned, for
under which the said Bank holds the following bills or notes: .......... e
Section 88 )
for one the-produets-ob-aerienliars

Bower 5 e
or more Ral " the products of the forest,
{’Irotrmﬁsory Ci“;q:m OEE ptl,:)“ | the-products-of-the-quarry-and -mine;
Notes, GLite 2 N
Nos. 14641 Brnctis, Bbos Bols &h@—?‘l‘ﬁ@(—,{-‘;—(’#-{-{-}‘»e—ﬁe&; lakes and-rivers; 10
SR be covered. the hve-stock-or-dead-stock-or-the-produets-thereof;
continued. the-grais;
No. 25. the goods, wares and merchandise

gth A 5
4th August : are . : .
1934. ©  mentioned below =~ hereby assigned to the said Bank as security for the

payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

( the-produects-of -agricuhure; 20
Rule out the | the products of the forest,

classes of pro- | the-producti-of-the-quarey and-miney

duct, etc., not < the-produets-of-the sea; lakes and sivers;

covered by this | \ha live sioek-oF dead-stoek-or-the -produets-thereeh

assignment. the A
-cEaty
| the goods, wares and merchandise
are . arc . .
= now owned by the undersigned and -~ now in the possession of.........
el Lwart C. Atkinson......... U RN RRC |+ oty N - el 100 o L

and % free from any mortage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30

shaved spruce and fir pulpwood ............ B R X T REAR LW b 3357 = 5 e i1 v ¢ A S
and are in the Lawrence flowage on New River Stream in the County of
Charlotte and ............ e & e Wl s = =4 b Bk s s ok e =7 v ) SRR S e
situated elsewhere......................... SR Rt A b a6, 0w A AR LA s

Dated at Fredericton, N. B. the...4th...... day of...... Aug....... 1934

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in

schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 25 Continued

275

SCHEDULE

Date of Note Promissor { Endorser When Payable Amount

|
June 14 1934 K. C. Atkinson Own note Dem. 400.
15 | 200.
23 \ 1200.
30 , 200.
July 4 i 500.
5 ' 500.
10 9 300.
12 200.
17 : 1000.
24 | | 1000.
28 : 1000.
Aug. 2 i | - 1000.
6 | | 5 500.
| Bone 1 e 51
| 8000.

Mm?2

Exhibits,
Plaintiff's
Document.

20.
Security
under
Section 38
for one
Oor more
Promissory
Notes,

Nos. 1 to 41
inclusive—
continued.
No. 25.
4th August,
1934——¢con-
tinued.




Exhibits.

Plaintiff’s

Document.

20).
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 26.

13thAugust,

1934,

No. 26.
Form 303
4-29

In ConsipERATION of an

Security under Sec. 88 for one or more

Promissory Notes
n advance of F]ght thousand and five 00/

......dollars made by THE RovAL BaANk orF CaNapa to the undormaned for

which the said Bank holds the following bills or notes :

r the-produaects-of-ngrientture,
the products of the forest,

('li‘:sl:eq OEI. ptll(l: the-products-of-the-quarev—and- mine,
distta, eto.. nob o ) the-products-oi-the—sen;-lakes and-riversy 10
be covered. the Hxe-siock-oF-dead-stock-ot-the-produets-thereof
the-srain;
| the goods, wares and merchandise
mentioned below 7, hereby assigned to the said Bank as sec urity for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said
- .
the-products-of-agriontiure, 20
Rule out the | the products of the forest,
classes of pro- | the-preduets-ef-ihe-quurey and-miney
duct, etc., not < the-produets-of-the sen: lake~ and sivers
covered by this | o Lo stoek-or-dead -stoek-or-the produei-ihereof
assignment. -
the-graiby
| the goods, wares and merchandise
‘. now owned by the undersigned and i, now in the possession of.........
...... Ewart C. L\tkmson
and 2" free from any mortgage, lien, or charge thercon (except provmm
assignments to the Bank) and are the following all the rough or drawn 30
shired 'Rpriee  Batok T Pl YR ERIE & ovh o).t o s s roe s s s esnnaan =sesesssrses s s sanaaybnts
and are in the Lawrence flowage on New River Stream in the County of
EUUET T DEE AEGCES 0 on s ouis A a'x 24U o e FAR AR A8 &4V </ k8 80T B st s « ocene 5%~ oacamanpn g et e
situated elsewhere.............cccoiiiiiiiiiiiiiiiann, o8 B | o e T bl e
Dated at Fredericton, N. B. the...... 13th...... day of...... Aug...... 1934
(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an 1ncm‘p01ate company the corporate 40

seal must be affixed.




No. 26 Continued Exhibits.
SCHEDULE A o I
| Document.
Date of Note ( Promissor l Endorser When Payable Amount 2
i = = = ! ' — Security
' ‘ Z under
1934 ' Section 88
June 15 | 105.  for one
23 f | | 1200. e
30 | 200, yoiassory
July 4 500.  Nos. I to 41
5 ' 500.  inclusive—
10 9 300. continued.
u) NO. 26
i? : 1600' 13th August,
00. 1934—con-
24 , 1000. tinued,
28 ] ’ 1000.
Aug. 2 ! 1000.
6 | 500.
3 S | 500.
i ‘f e
i |




Lo
1
o0

Exhibits, No. 27,

Plaintiff’s Form 303 security under Sec. 88 for one or more

Document. 4-22 Promissory Notes
20. Ix ConsiprraTION of an advance of Eight thousand and five 00/100..

Security  .eeaiinns dollars made by Tne Rovar Bank or Canapa to the lllldf_‘lblgllcd,
under for which the said Bank holds the following bills or notes : .......oeceuuveenn.n.
Section 88 i
for one ’réht——pmdw-rs -of-asrienlare;
or more : the products of th(\ forest,
Promissory I-\‘.ul'e oub tbo l t-hﬂ—pmdu&a-t—:#w&he-qH&H-:,-—aer-mi&e,
Notes, classes of pro- e il e L
Wos. Tk i duots, ete., not to b%wFaé&e&s—e#—{—ﬁe—vearlﬂ—kﬁh and Fiversy 10
ol he covered. the Live-stock-or-dead-stock-os-the-produets-theresfy
continued. the- "””’*-**'

No. 27. lhn goods, wares and merchandise
9
lig};mn“t’ mentioned below £ hvn'ls\ assigned to the said Bank as security for the

payment of the gaid bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

the produess of aw{im-xl‘rﬁﬂ—:; 20
dule out the | the products of the forest,
classes of pro- +l+e—ppasle+e&s—\'—>(~me quaFEp-and-miney

duet,  ete., not < the-produers-of-the sea; lakes and rivers

("“V_"‘“"d by this | he live stoek-of ded stoek-oe-the produers-thereof;
ass1enment.

the-wraih;
L the goods, wares and merchandise
arc . 1 nre - ) :
—% — now owned by the undersigned and —;— now in the possession of.........

curroe WAL U AT B O e s oid b et o s 5 - aiaaaa iR A CaT el v e TR T
and L free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 3¢
shaved spruce and fir pulpwood ......... R Vil E Sy Brav 8 4= g s aRs

and are in the Lawron('e flowage on New River Stream i in the County of

Charlotte.......... o P S——— B rrerermemet e o I e
situated and elsewhere ................ s a5 33 e e TR
Dated at Fredericton, N. B. the...... 24th...... day of...... Aug. 19...34

(Sgd) Ewart C. Atkinson
(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 27 Continued
SCHEDULE A

Date of Note Promissor ‘ Endorser When Payable

o T N {

1934 | ‘

Bal. June 23 E. C. Atkinson | Dmd. |
30 ¥ ' g
July 4 - .
3] 2 2
9 T i
10 12 g <
17 = | b
24 " "

2‘; 58 LH] '

Aug. 2 ' o - [
(] 39 2]
13 | 5 -
24 ER4 b4l

Amount

$805.
200.
500.
500.
300.
200.
1000.
1000.
1000.
1000.
500.
500.
500.

Exhibits.

Plaintiff’s
Document.

20.
Security
under
Section %8
for one
Or more
Promissory
Notes,

Nos. 1 to 41
inclusive—
continued.
No. 27.
24th August,
1934—con-
tinued.,




Exhibits. No. 28.

Plaintiff’s  Form 303 Necurity under Sec. 88 for one or more

Document. 4-22 Promissory Notes

20), Ix Coxsiprrarion of an advance of Eight thousand & five 00/100......
Security s S dollars made by Tur Rovan Baxk or CaAxaDA to the undersigned,
under tor which the said Bank holds the following bills or notes : ....o.ooeiinninn..
Section 88
for one r&he-pmdhewaﬁ-agrieukme;
or more the products of the forest,
Promissory Rule out the the-products-of-the-quarrv—and - mine;
Notes, classes of pro-< T fpmo s PN 10
Wos. | todl ducts, ete., not to ) e r_’“";”t‘“’ ~the-seay-lakes and-rvers -
P be covered. t-berhvejsreek-e;-dead-swk-w-t-he—pméu@h—thereef,
continued, the-grainy

_the goods, wares and merchandise

NU. ._)5. . are . ] . > - .
29th Aueust, Mentioned below - hereby assigned to the said Bank as security for the

1934, payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

[ the-produets-of -agrienhbres 20
Rule out the | the products of the forest.
classes of pro- | the-preduets-of-the-gquurry-and-miney
duect, etc., nqt ‘< [.he_'qped%_ef.(,he 5€8; lakes Bﬂd—m@*‘-&
covered by this | whe Jie stock-or-dead-stoek-of-the-produets-thereefy
assignment. ke
- R

the goods, wares and merchandise

~

= now owned by the undersigned and 5~ now in the possession of ......
co....Bwart (. Atkinson....................... LR T e S n e i e e B n g e oisisw s 1)
and 5 free from any mortgage, lien, or charge thereon (except previous
assighments to the Bank) and are the following all the rough or drawn 3V
spruce and He pulpwood - . ..c.oirvaresrenirostinsainnnayanasssins s srseescnnrasiisis e

and are in the Lawrence flowage on New River stream in County of
e T Sl et Il o e £ 2 £ 3 it e A B
situated and e]sewhere .....................................................................

Dated at Fredericton, N. B. the...... 29th......... day of...... Aug. 1934

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 28 (ontinued
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SCHEDULE A

Date of Note

Bal. June 23
30
July 4

10

Aug.

29

z G 2003

3

]

4

Al

.

Promissor

(. Atkinson

(e

ae

"

an

hE

Endorsesr

Dmd

3
LX)

LE}

Nn

When Payvable

Amount

S305.
200.
200,
500,
300.
200,

1000,

1000.

1000.

1000.
500.
200,
H00.
200.

S8005.

Exhibits,
Plaintiff’s
Document.
2(),
Security
under
Nection 88
for one
or more
Promissory
Notes.
Nos. 1to 41
meclusive —
continued.
No. 28,
29th Augnst,
1934—con-
tinued.




Exhibits.

Plaintiff’s

Document.

20).
Security
under
Section 88
for one
o more
Promissory
Notes,
Nos. 1 to 41
inclusive—
condinued.

No. 29.
3lst July,
1934.

No. 29.
Form 303 Security under See. 88 for one or more
4-22 Promissory Notes
[¥ ConsipERATION of an advance of Eight thousand and five 00/100...
......... dollars made by THE RovaL Baxk or Caxapa to the undersigned,

for which the said Bank holds the following bills or notes : .....................

( the-produes-ot-agiie Jrure;
the products of the forest,

. y 5 = "
Rule out  the the-preduets-ot-the-quurry-snd-mine;

classes of pro-

it sbel nebio the-produets-ot-the-sea;-takes-and-rivers; 10
b coarsd. the-live-srock-or-dead-stock-or-the-produets-thoreof
the-grain;

the goods, wares and merchandise

N

mentioned below —5— hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

~
the-produens-ol-agriealinve; 20

Rule out the | the products of the forest,

classes of pro- | the-produets-of-the-quarsy—and-mine;

duct, ete., ll(ﬁ{ the-produes-of-the-seas-lakos-and-rivers;
covered by this the-live-stock-or-dead-stoek-or-the-prod ucts-thereot;

assignment. :
g the vraing
| the goods, wares and merchandise
are . are . . o
"“— now owned by the undersigned and i, now in the possession of......
oo Bwart €, Atkinson......... o n T —— o T e o L = SN

re

and -1 free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30

shaved spruce and fir pulpwood ..................... IR, v 2me. vt cnliene o
and are in the Lawrence flowage on New River Stream in the County of
OHARIEEEE o = xx 255 = ot il Glokeh H it B lilotetie 2ol it ot | el L 5 s ot e LT T
ok E s M L T PP — x|

Dated at Fredericton, N. B. the......31Ist...... day of...July......... 1934

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1f the customer is an incorporate company the corporate 4o
seal must be affixed.
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No. 29 (Continued

SCHEDULE A

Date of Note Promissor [Endorser

Bal. June 30,34 1. (. Atkinson
July 4 . ’

D v AF

9 LR 2

12 =

17 )

10 24- o -
28 W i
Aug. 2 n "
6 ki s

13 . .

24 s 3

29 G -

31 = g

When Pavable

Dmd

Amount

1B
H00.
500.
300.
200).
1000.
1000,
1000,
1000.
500,
200,
SO0,
500,
500).

S005.

Exhibits.

Plaintift’'s
Document.
).
Security
under
Section 88
for one
or more
Promissory
Notes.
Nos. 1 to 41
mmclusive—
continued.
No. 29.
3lst July,
1934——con-

{inued.
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Eixhibits. No. 30.

Plaintiff's Form 303  Seccurity under Sec. 88 for one or more

Document. 4-22 Promissory Notes

a0, IN CoxsipErATION of an advance of Kight thousand and five 00/100...
Security  seeeeeees dollars made by Thr Rovyarn Baxk or (laxapa to the undersigned,
under for which the said Bank holds the following bills or notes : ..................
Section 88 :
for one the-produers-of-agricativray
‘I))I e Hite . iin the products of the forest,
\f(:’tﬁll“-‘(”.\ ('I:llls;(‘s m(if' e the-produets-of-the-quarry—nnd-iney
Nos. 1 to 41 ducts, ete., not to Y the-produets-ob-the-seas-lakes and-rivers; 10
e S ho covered. the live-stock-of-dead-stock-or-the-produets-thereok
continued, the-graify

No. 30, the goods, wares and merchandise

11th Sept-
(Ellll)(‘l', 1934. ; i are
mentioned below ' hereby assigned to the said Bank as security for the
payment of the said Bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.

The said

=
the-produets-of-agrienliure; 2%)

Bule out the | the products of the forest,

classes  of  pro- | the-produets-of-the-quurry-nnd-niney

duct, ete., not < the-products-of-the—seas-tukos-and-riverss
covered by this thedive-stoek-or-dead-stoek-or-the-peeducts-thereofy

assignment. .
: the- graiby
L the goods, wares and merchandise
are = are " - .
" now owned by the undersigned and —— now in the possession of......
...... Towart (. At KIS ON . o e

and ¢ free from any mortgage, lien, or charge thereon (except previous
aqslunmoms to the Bank) and are the following all the rough or drawn 30

shaved or sap peeled spruce and fir pulpwood ...
and are in the Lawrence flowage on New River stream in County of
D BEFAOte: OF BIAETRIBIE . (i rarstsnntionosas ds o /benns b4 o8 h e sanes s e rs orbasiiernssaanssas
I s (S e e A | Sy 1 S P S S PP PR IS P, o

Dated at Fredericton, N. B. the...... | 1) 1 S day of Sept...... L1934

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1f the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 30 Continued Exhibits.
SCHEDULE A Plaintiff’s
Document.
Date of Note Promissor Iindorser When Payable ‘ Amount 20
. 3 Security
’ ’ b I under
July  4/34 E. C. Atkinson Demand 15.  Section 88
- 5/34 5 - - 500, for one
’ 0/34 300 or more
29 e 55 LX) LR & <o .. T
. 12/34 i 00, - g
. 17,34 " . ' - L,000.  Nos. 1 to 41
Er 24/34 i = o 1,000. inclusive—
10, 2834 2 - 1,000.  continued.
Aug. 2/34 \ No. 30.
Aug /a4 s 2 *a 1’(_}88 11th SC})t-
22 ) :) it ” L 3 s~ ember, 1934
. 13/34 5 i o 500.  _continued.
o 2434 . ye s | H00.
»  29/34 ¥ o i} 500.
s 31 _'_34 - - ' L ' 500.
Sept.  11/34 k gl | h 490,

| | | 8.005




LExhibits.

Plaintiff's
Document.

20,
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
conlinuved.

No. 31.
14th Sept-

ember, 1934,

286

No. 31.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
Ix CoNstDERATION of an ddleue of Eight Thousand............ 00/100...
...... ...dollars made by Tue Rovarn Baxk or Caxapa to the undersigned,

for which the said Bank holds the following bills or notes
r~ .
the-produets-ol-agric tare

the products of the forest,

Rule out  the the-products-of-the-quarry-and-mine;

classes of pro-

ducts, ete.,not o the-produets-of-the-seas-takes—and-givers 7 10
be covered. the-live-stock-or-dead-stock-or-the-produsts-thoreofs
the-grais;
| the goods, wares and merchandize
mentioned below " hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Aect,
and 1s subject to the provisions of the said Act.
The said
([ the- -produets -of-agrieudtore; 20
Rule out the | the products of the forest,
classes of pro- | the-produets-of-the-quarry-and-miney
duct, etc., not < the-produes-of-the-sea; lukes and riversy
cov_erud b_v this | ihe live stock-oF dead-stoek-of-the -products-thereofy
assignment. .
khe—g#aﬂ-);
the goods, wares and merchandise

~

— now owned by the undersigned and %, now in the possession of........ .
' ......Ewart (3 L ATHEEYIR T = ohe ot aats 3 B L0 gl da e 5 th M ol —— - .
and—* free from any mortgage, lien, or charge thereon (except previous

assmnments to the Bank) and are the following all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood................. BeRcARTE — —

and are in the La,\\lon('c flowage on New River stream in County of

Charlotte or elsewhere...........c.oocoiinnene i i = A wrz UE g Fuel s

gituated.... .. A T Yy R TR S Pue - Ticks bt x4 DA SRR e Tk

Dated at Fredericton, N. B. the...... l4th......... day of hept.......l(BJr
(Ngd) Ewart C. Atkinson

(Neal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1f the customer is an incorporate company the corporate 19
seal must be affixed.




10

No.

31 Continued

SCHEDULE

~1

A

Date of Note

July 9/34
w  12/34
» 1734

»  24/34
w2834
Aung. 234
7 4/34
5 13/34
v 24/34
s 29/34
31/34
. 11/34
. 1434

E.

Promissor

(. Atkinson

LR}

L]

L]

Endorser

When Payable

Demand

Amount

8275
200.
1,000.
1,000.
1,000.
1,000.
500.
500.
500.
500.
500.

‘ 490.

’ 8,000.

Lixhibits,

Plaintift’s
Document.

20).
Security
under
Section 88
for one
or more
Promissory
Notes,

Nos. 1 to 41
inclusive—
continued.
No. 31.
14th Sept-
ember, 1934
—continued,




Exhit

)its.

Plaintiff s
Document.

20).
Security

under
Section
for one

38

or more
Promissory

Notes.

Nos. 1 to 41

inclusiv

—

conlinued.

No.

32.

18th Sept-

embe

r, 1934,

No. 32.

Form 303  Security under Sec. 88 for one or more
4-22 Promissory Notes
IN CoxstDERATION of an advance of Eight Thousand............ 00/100..
...... dollars made by THE Rovan Baxk or ('Axapa to the un(lmancd tol
which the said Bank holds the following bills or notes : ....oocovevveeeieennn.n.

the-products-ol-agrieulture,
the products of the forest,
Rule out  the | 0 produers-obthe warry-and-mise
classes  of pro- e geacy y

d¥ats vk, nokts rhe-producti-ob-the-sens-lakes-and-rivers; 10
be covered. the-live-stouk-vr-dead-stoek-or-the-produaets-thoreok

the-graje;
L the goods, wares and merchandise

mentioned below —— hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

s o

the-produers-af-agriculive; 20
Rule out the | the products of the forest,

classes of pro- | the-predaets-of-the-quarry—thd-mines
duct, etc., 110.1'4 the-products-of-the-seas-hekens-nnd-riverss
covered by this | o live stouk-or-dend-stoek-or-the-prodaets-thereof;
assignment. I

the-grainy

| the goods, wares and merchandise

are

" now owned by the undersigned and " now in the possession of.........
...... Fwart . N o (5 3Y=T0) 4 PO
and —; free from any mortgage, lien, or charge thereon (except previous
(]bglolllll(‘l]ts to the Bank) and are the iollm\mn all the rough or drawn 30
bthVO(l or sap peeled spruce and fir pulpwood..................... ..
and are in the Lawrence flowage on New F\l\*(’l' stream in the County of
Charlotte or elSeWReTe. c.vu.. it e e e

situated...oooeenen.n. A T eyt e e R e —
Dated at Frederieton, N. B. the......... 18th......day of...... Sept. 1934

(Sed) Ewart (. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is dnmcolpomto company the corporate 40
seal must be affixed.
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No. 32 Continued

, [Exhibits.
SCHEDULE A —
Plaintift’s
] | Document.
Date of Note Promissor Iindorser When Payable Amount SO
l 20)
— I l 2},
Necurity
July 934 E. C. Atkinson Demand s 175. ‘fl'fl"f" -
].)‘,-;_1 do | 20)0) .\‘,wftum fate]
A% il : 1) ok tor one
a% 17/34 do. AV 1.000. or more
45 24 /34 do. Al 1.,000. Promissory
. 28/34 do. 1,000,  Notes,
Aug. 234 do. 3 1.000). i‘\ll"rl'l 11\“’ 4
- 0 — EIaIve-—
M :L 9% do. 79 '_‘j(,"’)' confinued.
2 13/34 do. . r 500, No. 32.
»  24/34 do. = 500.  18th Sept-
s 29/34 do. o 500.  ember, 1934
3 a1/34 do. 3 500, —continued,
Sept. 11/34 do. o 490.
& 14/34 do. " D35.
o 18/34 do. " LOO.
8,000.

o x 2005 Qo




[ xhibits.

Plaintiff’s
Document.
20).
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.
No. 33.
9th Octo-
ber, 1934.

290

No. 33.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
Ix CoxsipEraTION Of an advance of Eight Thousand............ 00/100...
......... dollars made by THE Rovar BaNk oF CANADA to the unde rsigned, iul
which the said Bank holds the following bills or notes : ........ccoociiiiiiinn,

f {-he-predﬂe:—s-a(-.agriedhme,
the products of the forest,
; the-produets-of-the-guarry-and-mine
claases ‘of _pro- prodie .Lhe GaarEy-ane mine
ducts, cte.,not to the-produets-of-the-seas-lakes-and-riversy 10
be covered. the-live-stock-or-dead-stock-or-the-prodacis-thoreof
the-grais;
| the goods, wares and merchandise

lule out the

mentioned below -~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

1 the-produets-ef-agricultare; 20
ale out the | the products of the forest,

classes  of pro- {-hF—«PFﬂd‘:}(-‘H-(—)F—\-}-}t‘-(—’ﬂ&ﬂ-’j’-*ﬂﬁd’—m5ﬁ&

duct, cte., not { the-produects-of-the seas lakes and -rivers;

(-ov'el'(‘(l by this | \La live steck-of dead-stoek-or-the -produets-thereofy
assignment.

+He- gy

_the goads, wares and merchandise
— now owned by the undersigned and - now in the possession of.........
...... Fwart( Atlunson

any mortgage, lien, or charge thereon (except previous
asmgnments to the Bank) and are the following all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood...............oo.

...................................................................................................

and are in the Lawrence flowage on New River Stream in the County of
Chianlotie O e eI L e aeisiaeerus o s saarniosd iliennas o bonas snsowi vad Shine g BETRREES %
T T e S VR A ) T TS SRR RRSISIERS U

Dated at Fredericton, N. B. the......... 2] P day of...... Oct. 1934

(Sgd) Ewart C. Atkinson
(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.




No. 33 Continued

29

1

SCHEDULE A

Date of Note

July

LR
2%

2

Alié{.

0

2
9

LX)

Sept.

22

Oct.

9/34
12/34
17/34
24/34
28/34

2/34

4/’34:
13/34
24 /34
29/34
31/34
11/34
14/34
18/34

9/34

E

Promissor

. (. Atkinson
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.

Endorser

| When Payable

0oz

Demand

LR]

Amount

§ 175b.
200.

1,000
1,000
1,000
1,000

500.
500.
500.
500.
500.
490.
535.
100.
100.

8,000.

lexhibits.

Plaintiff’s
Document.

20).
Security
under
Section 88
for one
Oor more
Promissory
Notes,

Nos. 1 to 41
inclusive—
conlinued.
No. 33.
9th Octo-
ber, 1934—
conlinued.




Exhibits. No. 34.

Plaintifi’s Form 303  Security under Sec. 88 for one or more

Document. 4-22 Promissory Notes
20, In ConsipErATION Of an advance of Eight Thousand............ 00/100....

Baaire b ¢ hAsssonn dollars made by Tue Rovarn Baxk oF (‘'axapa to the undersigned, for
under which the said Bank holds the following bills or notes: ...cevviivieriinveninnn.
Section 38

for one ( the-produets—o fagrenltare

i . the produets of the forest,

LpaniiieanTy Rule out the the-produers-of-the-quarry-and-mine,

Notes, classes of pro- ! . -

Nos. 1 to 41 ducts, etc.,not to 3 the-produets-of-the-sen;-lakes-and-rivers 10
Salde be covered. the-live-stouk-or-dead-srock-or-the-produets-thoreof;
continued. the-grais;

~ No. 34. L the goods, wares and merchandise
26th Octo-
ber, 1034. 4 entioned below - — hereby assigned to the said Bank as security for the

payment of the s(ud bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

the-produes-of-agrienliure; 20
tule out the | the produets of the forest,

classes of pro- | the-preduecis-of-the-quarry-and-miney

duct, etc., not < the- produets-ef-the-seay-lukos-and-riversy

covered by this thelive-stouk-or-dead-stoek-or-the-prodacts-thereofy

assignrnent. ;
SR the-graibs
L the goods, wares and merchandise
—%~ now owned by the undersigned and ;- now in the possession of.........
....Ew(ut A T e R L0 e £ W U & N 5 A S NV 0 B s e

and -¥* free from any mortgage, lien, or charge thereon (except previous
<L881g11n1011ts to the Bank) and are the following all the rough or drawn 39

shaved or sap peeled spruce and fir pulpwood............. Devd i s avs 1o seiastycal

and are in the Lawrence flowage on New River Stream in the County of
Charlotte or eleWhemm il .« cobmsmmsbumens oo bbb s b besa s s PR oy
situated...... e e —

Dated at Fredericton, N. B. the......... 26th......... day of October...1934
(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customeris an incorporate company the corporate 40
seal must be affixed.
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No. 34 Continued Exhibits.
SCHEDULE A Plaintiff’s
‘ Document.
Date of Note Promissor Endorser When Payable |  Amount —2;;7
=N = — - e : Security
‘ 7 ‘ under
July 12734 E. . Atkinson Demand S 175.  Section 88
17 do. ,, 1,000 foroms
9 e or more
‘;4: (1() 22 ! ‘QOO Promissory
.—b : (i(). 5y 4 ] q(“i‘") N(V‘)teS.
Aug. 2/34 do. o 1,000 Nos. 1 to 41
4 do. 500.  inclusive—
13 do. 500 continued.
=2 e No. 34.
9 ;
;(4 do. E OO0 6th Octo-
29 do. hl 500.  ber. 1934 —
4 31 do. b 500. continued,
Sept. 11/34 do. e 490).
14 do. ! ' 535.
18 | do. e, 100.
Oct. 934 do. u 100.
: 26 l do. ‘ - ] 100,
{

| | | 8,000
l ; z 11 S




Exhibits.

Plaintiff s

Document.

20,
Security
under
Section 88
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.

No. 35.
31st Octo-
ber 1934,

294

No. 35.

Form 303 Security under Sec. 88 for one or more

4-22 Promissory Notes
In CoxsiprraTioN of an advance of Eight Thousand......... 00/100......
...... dollars made by THE RoYyAL BANK oF CANADA to the undersigned, for
which the said Bank holds the following bills or notes : .......cccoiveininnn.
[ the-produems-of-agrie iltare;
’ the products of the forest,
Rule out ﬂ{“ the-products-of-the-quarry-and-mine,
classes of pro- . 7 .
ducts, ete., not o the-produets—of-the-seas-lnkes-and-rivers; 10
be covered. the-live-stoek-or-dead-stock-or-the-produets-thoreok
the-gruits
| the goods, wares and merchandise

mentioned below -5 7 assigned to the said Bank as security for the
payment of the smd .})IHQ or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

t-he—p{—'edae&s-ﬁf—_agﬁieglm«e; 20
Rule out the | the products of the forest.
classes of pro. | the-preduets-of-the-quarry—apd-1nine
duet, etc., not < the-preduets-of-the—seay-lukos-and-rivers
covered by this | thedive-stoek-or-dead-stvek-or-the-product--thereofy
assignment. -
= the-graity
the goods, wares and merchandise
™ now owned by the undersigned and ;- now in the possession of.........
...... EwartL Atkmqon
and % free from any mortgage, lien, or charge thereon (except previous

asswnmentb to the Bank) and are the followmg all the rough or drawn 30
bha\/ed or sap peeled spruce and fir pulpwood..................

(‘harlotte or elqewhere .....................................................................

BT BTN Sro. o o o slommee =im a0 vt ALl B A5 B & 6 e 6 - 1 b A et 8

Dated at Fredericton, N. B. the......... 3lst...... day of...October 19...34
(Sgd) Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 35 Continued

SCHEDULE A

Date of Note

July 12/34

17

24

28
2/34
4

13

24

29

31

11/34

14
9/34

26

31/34

Ang.

Sept.
Oct.

Promissor

H. C
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.

Atkinson

Kndorser

| When Payable

Demand
b

23

!
I

Amount

S 75.

1,000
1,000
1,000
1,000

500,
500.
500.
500.
500.
490.
535.
100.
100.
100.

8.000.

Exhibits.
Plaintiff’s
Document.
20).
Necurity
under
Section 83
for one
or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
confinued.
No. 35.
31st Octo-
ber, 1934—
continued.
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Exhibits. No. 36.
Pluintiff's Form 303  Security under Sec. 88 for one or more
Document, 4-22 Promissory Notes
20, Ix ConsrpreraTION of an advance of Eight Thousand......... 00/100......
Security = eeeees dollars made by Tue Rovar BaNk or (‘anapa to the undersigned, for
under which the said Bank holds the following bills or notes t........coeevveneereenne.
Nection 88 - "
for one the-produet—olasric dture
or more Rul o the products of the forest,
Promissory (l:sfes ng p'r(l; the-products-of-the-gqaarry-and-mine;
Notes, i T T Uy e T
Mo 1 s duots, ete., 00t to %he—RFH&l»H(-l-:—ﬁf--{-ht-ﬁ(-‘drldkt‘h-dﬂd-ﬂ-\-ei-b-; 10
S be covered. the-live-stoek-or-dead-stock-or-the-products-thorest;
confinued. d*""‘*:"”{'" )
No. 36. _ the U()Ud\ wares and merchandise
17th Nov- . e
ember, 1934, mentioned below — hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
The said
r &Le—pmdue B H‘—A‘JH&—HL‘HH-'— 20
Rule out the | the products of the forest,
classes of pro- | the-preduaets-of-the-quarry—and-mine,
duct, etc., not < the-products-of-the—seas-tnkos-and-rivers;

covered by this

: thelive-stoek-vr-dead-—stock-or-the—prod wers-thereof,
assignment, 3 dead-stock-or-the—prodwets-thereofy

the-graing
the goods, wares and merchandise

N
‘= now owned by the undersigned and . — now in the possession of.........
...... L e R e MLy S = kto ik 3l s SN b5 s e kb A 5N 5 e i §

and %, ~ free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) (Lnd are the iollownw all the rough or drawn 320
shaved or sap peeled spruce and fir pulpwood.....................oo
and are in the Lawrence flowage on New River Stream in the County of
Chariohtie oL BlEETRIEIE. .5 rinotss hinns e nn sy dy s e brsate fruenss 55 i fo s efhas s m o oo

SR T D e 8y (e e T S e e S S | | & s

Dated at IFredericton, N. [> the........: T P day of...... Nov....1934
(Sgd) Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in

If the customer is an incorporate company the corporate 40

seal must be athxed.

schedules annexed.




207

No. 36 Continued Exhibits.

SCHEDULE A Plaintiff's

Document.

Date of Note i Promissor Endorser When Payvable Amount 20
Y e =i L - = i ® | - \ = s —= S(;uuril.\
' ' under
July 17/34 E. €. Atkinson Demand S975.  Section 58
24 do. = 1,000. for one
28 do. | | 1,000, FEEE
Aug. 2 do. | | L000.  Notes -
4 do. a 1 500, Nas. 1itodl
13 do. i i H00). inclusive —
24 do. . ‘ 500. continued.
29 do. & *‘ 500, Yo 3.
31 do. \ 500, e ey
Sept. 11 do. . | 490. —sontinued.
14 1 do. | A \ 535.
18 ' do. | 4 ! 100.
Oct. 9 do. y | 100.
26 y do. i ‘ 100.
31 do. bl l 100.
Nov. 17 do. * 100.
|
| 8.000
| [ e

g G 20603 Pp




Exhibits.

Plaintift’s

Document.

20.
Security
under
Section 88
for one
or more
Promissory
Notes,

Nos. 1 to 41
inclusive
continued.
No. 37.
7th Decem-
ber, 1934.

No. 37.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
In ConsIDERATION of an advance of Eight Thousand......... 00/100......
...... dollars made by THE RovaL Baxk or ("aNapa to the undersigned, for

which the said Bank holds the followi ing bills or notes :
([ the-produets-of-agre ilture;

B B the products of the forest,
ule out the I i £-+he-quarry-and-mine,

classes of pro-

ducts, eto.,not to | ERe-preduets-of-the-sea;-lokes-and-riversy 10
be covered. thedive-stoek-or-dead-stock-or-the-produets-thereot
the-grain;

| the goods, wares and merchandise

mentioned below — i~ hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

the-produets-of-agriealiure; 20
Rule out the | the products of the forest,

classes of pro- | the-preduets-ef-the-guarry—and-miney

duct, etc., not < the-preduets-of-theseay-tukos-and-rversy

covpred by this the-live-stock-or-dead-stoek-or-the-prod ucts-thereok
assignment.

the-grain;
_ the goods, wares and merchandise
= the undersigned and —;— now in the possession of.........
...... Ewart N T T Y e T e o o ot P ot e L MM i AT A TE o B A a1 e e 8 e
and — — free from any mortgage, lien, or charge thereon (except previous
ass1gnments to the Bank) and are the followmg all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood.....................

and are in the Lawrence flowage on New River Stream in the County of
Charlotte or elsewhere.............oooiiiiii
B ERNNOEY  nx s v me s mmi e = et SN AT 2= 1 TR/ = e . 4o -fommssd I s e §

Dated at Fredericton, N. B. the......... Tth......... day of...... Dec....1934
(Sgd) Ewart C. Atkinson
(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. 1If the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 37 (Continued Exhibits.
CHEDULTR —
SCHEDULE A PlaintifFs

Document.
Date of Note Promissor | ¥ndorser | When Payable Amount T”"
e = = 'I =T —— == Security
. g I 5 under
July 17/34 E. (€. Atkinson ' Demand § 775.  Section 88
24 do. v 1.000. for one
28 do. . 1,000.  or more
Aug. 2 do. 5 1.000. l\)vliOIll'ISSOl‘y
= Notes,
4 do. ' of 500. Nos. 1 to 41
13 do. et 500. inclusive—
10 24 do. : = 500. continued.
29 do. ! | # . 500. _ No.37.
31 do. | | " £03 T
Sept 11 Iv do. ( ? ! 490. l’l’)?l;l'!i'-il#(l.
14 do. 2 535.
18 do. | 3 . 100.
Oct. 9 do. I k- 100.
26 do. | 5 - 100.
31 do. | #, 100.
Nov. 17 do. - 100.
20 Dec. 7 do. | = | 200.

8,000.

B2




Exhibits,

Plaintiff's
Document.
20).

Security
under
Section 88
for one
Or more
Promissory
Notes,
Nos. 1 to 41
inclusive
—continued.
No. 38.
13th Decem-
ber, 1934.

300

No. 38.
Form 303 Security under Sec. 88 for one or more
4-22 Promissory Notes
Ix CoxsiperaTION of an advance of Eight Thousand......... 00/100......
...... dollars made by THE RovaL BANK oF CANADA to the undersigned, for
which the said Bank holds the following bills or notes : ................cocenenien.

( the-produets-of-ngrie +liare
the products of the forest,

b 3 . .
Rule out the the-products-of-the-quasry-aad-mine;

classes of pro-

ducts, ete.,not to ) the-prodiets—ob-the-seay-lakes-and-rivers 10
be covered. the-live-stock-or-dead-stoek-or-the-products -thoreof;
the-grain

_ the goods, wares and merchandise

mentioned below —5— hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.
I

The said

the-produacis-ef-asrieuhure; 20
Rule out the | the products (’.f the forest, :
classes of pro- | the-preduets-of-the-quarry-nnd-miney
duct, ete., mgH the-products-of-the-sen;-lakes and rivers
covered by this the live stoek-or-dead-stock-or-the-produeis-thereol
assignment. e
-gFata;

the goods, wares and merchandise

~
re

"~ now owned by the undersigned and . now in the possession of

&
....... g %ot I 7 - ) O et e e D P SO S
and —%  free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood.....................o.. L

and are in the Lawrence flowage on New River Stream in the County of
Charlotbe OF @lREW e e . .. oottt e e et e et e
B TE e i e ot ¥ e A R e e TR TR SUIBT Abe Adin 3 43wy iln bais s S s i v w3 m S S AN

Dated at...c....coovnennnn. the ......... 13th ... ... day of Dec. ...... 1934
(Sgd) Ewart C. Atkinson
(Seal)

N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.
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No. 38 Continued Exhibits.

SCHEDULE A Plaintiff’s

Document.

‘ |
- ; : | -
Date of Note Promissor Endorser When Payable Amount

| ‘ | 2.“.
S—— TR E— ' ; — Security
- : under
July 17/3¢4 | E. C. Atkinson Demand S 525.  Section 88
24 | do. - 1,000. for one
28 do. v 1,000,  or more
Aug. 2 do. " 1.000. l\l‘:)tl:]‘ lrh',« oy
4 do. | BOO.  Nos 1t 21
13 do. = | 500, inmalusve—
24 | do. ve 500. continued.,
29 do. > 500.  _No. 8.
31 do. . 50D s bR
Sept. 11 do. ' ‘ . ‘ 490. .. l—,Z',,',),,!_
14 do. | i 535.
18 do. ‘ . 100.
Oct. 9 ; do. 5 100.
26 - do. v 100.
31 do. = ‘ 100.
Nov. 17 do. ( - 1 100.
Dec. 7 do. i - ‘ 200.
Dec. 13 do. 0 : 250.
| g
3 | 8,000.

| —_—
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Exhibits. No. 39,

Plaintift's Form 303 Necurity under Sec. 88 for one or more

Document. 4-22 Promissory Notes
90, Ix ConsiperaTION Of an advance of Eight Thousand......... 00/100......

Soouelby | rreess dollars made by Tar Rovar Baxk or ('aAxapa to the undersigned, for
under which the said Bank holds the following bills or notes : .........cccoveunienrinnns
Nection 88
for one r the-produets-oi-usrie iltare
0)1' RRGER, o 1 _ the products of the forest,
,lyr(umssor_\ Rule out the the-produets-of-+he-quarry-—sad-mine,
Notes, classes of pro- z : :
Nos. 1 to 41 diata, eto., nob to the-produets—ot-the-sear-lakes-and-riversy 10
inclusive— he tovered) the-hve-stock-of-dead-stock-or-the-products-thoreefy
continued. the-graies

No. 39. L the goods, wares and merchandise

27th Decem-

ber, 1934. . Al
ber, 193¢ hentioned below « — hereby assigned to the said Bank as security for the

payment of the said bills or notes, or renewals thereof or substitutions
therefor and interest thereon.

This security is given under the provisions of Section 88 of the Bank Act,
and is subject to the provisions of the said Act.

The said

( the-produets-of -agricuhinrey 20
Rule out the | the products of the forest,
classes of pro- | the-produets-of-the-quarry-and-miney
duct, ete., no_t.{ the-produets-of-the-sea; Jakes and-riversy
covered by this | yhe Live sroek-or-dead-sioek-of-the-produess-thereof;
assignment. i
the-graiy
the goods, wares and merchandise

-

—*°_jow owned by the undersigned and % —now in the possession of.........
....... e oo S 4 L7 S e
and—" free from any mortgage, lien, or charge thereon (except previous
asmgnmcntb to the Bank) and are the following all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood ..................... L

and are in the Lawrence flowage on New River Stream in the County of

Charlotte OF ClEOWRETR «oxchntasnsinsome xdnsms et osiesin b cis sniniis smeomeme s b o e

B T D rorrroywes oot (oRoTORo N e R Ve B e e Lo e oot Mo ok 3 m oat et 5 2o LS IR e L Bt

Dated at Fredericton, N the...... 2Tth. .. day of December 1934
(Sgd) Ewart (. Atkinson

(§ eal)

N.B.—The bills or notes and the plop(*rtv assigned may be set out in
schedules annexed. 1f the customer is an incorpor d.t(‘ company the corporate 40
seal must be affixed.
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No. 39 Continued Exhibits.
SCHEDULE A

Plaintift's

‘ Document.
Date of Note Promissor Endorser | When Payable Amount =
— _ : — : Security
July 17/34 E. C. Atkinson Demand S 325. :?:tfm <8
24. do. | ] 1,000. for one
28 do. . 1,000.  or more
Aug. 2 do. | ' & 1,000. { 1";‘?}“‘) ry
4 do. | - | 500:  Nos. 1todl
13 do. 500.  inclusive—
24 ' do. I Yy 500. continued.
20 . 500. No. 39.
3? 38 : :: . 583 27th 1()6:‘(;0111-
Sept. 11 do. | I 460,  Jer T9at—
14 do. ‘ i a2b. i
18 do. ~ ' 100.
Oct. 9 | do. | > 100.
26 do. , £ 100.
31 | do S 100.
Nov. 17 ' do. i 100.
Dec. 7 ‘ do. . 200.
Dec. 13 | do. ik 250.
27 l do. - 200.

8,000.
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iixhibits. No. 40.

Plaintiff's  Form 303 Necurity under Sec. 88 for one or more

Document, 4-22 7[)1'1')1111'554()1‘_‘_5.‘ Notes
0. In CoxsipEraTION of an advance of Eight Thousand......00/100......
Spoumby  seesrs dollars made by THe Rovyarn Baxk or Caxapa to the under ,su_ned for
under which the said Bank holds the following bills or notes : .............. Sy renr o
Section BN =
o) the-produets-of-agriotdtarey
or more x 7 the products of the forest,
Promissory m?e i oub ﬂm the-producis-ofthe-quarey-nnd-miney
Wekon: classes of 1)1'0—4 SR e i i N o )
Slam a4l ducts, ete., not to Preaute-hiecif-ooh, = BRE, 10
nelusive— be covered. the bve-stoek-or-deadestovk-af-the-produete-theresfy
continued. Gl{-e-gfi&-im
No. 40. | the goods, wares and merchandive
1lth Janu- .
ary, 1935.  mentioned below i hereby assigned to the said Bank as security for the
payment of the said bills or not(‘\ or renewals thercof or substitutions
therefor and interest thereon.
This security is given under the provisions of Section 88 of the Bank
Act, and is subject to the provisions of the said Act.
The said
[ the-produets-of-agriculiure 20
Rule out the | the products oli'thv forest, -
classes  of  pro- | the-preduets-of-the-quarsy-and-pminey
duct, cte., not < the-produets-of-the-seas-lulus-and-rivers;
covered by this | thetive-stoek-or-dend-stoek-or-the-products-thereofy
assignment. | ;
: | the-oraity
( the goods, wares and merchandise
" now owned by the undersigned and —;— now in the possession of.........
...... Ewart(’ T L e i\ A eats Ao b0 28 Sl H5 e i S AR & Bl e s s e 55 s
and = free from any mortgage, lien, or charge thereon (c\copt previous
(1\\1(’nment> to the lmnk) (md are the followmtr all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood ........ ARV A= R a0~ s 2oysnv vy kin 0 ¢ A TR RS

and are in the Lawrence flowage on New River Stream in the County of

Charlotte or clsewhere ........ S, o oy e T e 2. P PP, .. | ar A
situated ......conen. S Y TR 7 e ety o |1y
Dated at Fredericton, N. B. the......11th......day of January 1935

(Sgd) Ewart C. Atkinson
(Seal)
N.B.—The bills or notes and the property assigned may be set out in
schedules annexed. If the customer is an incorporate company thecorporate 40
seal must be affixed.
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No. 40 Continued
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SCHEDULE A

Date of Note !
L EC e B
July

24

28
Aug, 2
4
13

24

29

31
Sept. 11

14 '

18
Oct. 9

26

31
Nov. 17
Dec. 7

13
29

Jan.  11/35

z G 2602

17/3¢ | E.

Promissor

(!. Atkinson

do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
[I_I),
do.
co.
do,
do,
do.
do.
do,
do.

~ I v
Endorser | When Payable

Demand

w

Amount

S 255.55
1.000.00
1.000.00
1.000.00

500,00
500.00
500.00
500,00
H00.00
490.00
D35.00
100.00
100,00
100,00
100.00
100.00
200,00
250,00
200.00

69.45

8,000.00

EExhibits,
Plaintift's
Document.
).
security
Illnlt'!'
Section 88
for one
ol MmMore
TOIMISSOTY
Notes.
Nos. 1 to 41
melusive—
continued.
No. #).
Llth Janu-
ary, 1935
continuwed.




Fixhibits.

Plaintift s

Document.

20.
Security
nnder
Section 88
for one
Oor more
Fromissory
Notes,
Nos. 1 to 41
inclusive—
continued.,

No. 41.
29th Janu-
ary, 1935.

306

No. 41.

Form 203  Security under Sec. 88 for one or more
4-22 Promissory Notes
[x ConsmprraTIiON of an advance of Eight Thousand......... 00/100......

...... dollars made by Tur Rovan Baxk ow Canapa to the undersigned, for
which the said Bank holds the following bills or notes: ............ TN
[ the-produets-of-acriewhre;

the products of the forest,
nchel i S me—pméuah-a{—rhe-qﬂmw—ané-mmff—,
ducfe. ote. not to 3 the-produetsof-the-sea;-lakes and-rivers; 10
Le covered. the-tive-stoek-or-dead-stock-or-the-predusts thereok
the-erain,
the goods, wares and merchandise

Rule out  the

mentioned below—75  hereby assigned to the said Bank as security for the
payment of the said bills or notes, or renewals thercof or substitutions
therefor and interest thercon.

This security is given under the provisions of Section 88 of the Bank Aect,
and is subject to the provisions of the said Act,

The said
theepredpets-af-agrienbiore; 20
Rule out, ke the products of the forest,
classes  of pro- | the-produets-of-the-quarsy—and-niine;
duct, ete., not < the-produects-of-thesea-lukos-and-rivers,
covered by this thetive-stock-or-rend-stocl-orthe-producitherents
assignment. -

) the-grain;

[ the goods, wares and merchandise

— now owned by the undersigned and-—"" now in the possession of.........
...... | DR A A N S 1116 | PP
and—, —free from any mortgage, lien, or charge thereon (except previous
assignments to the Bank) and are the following all the rough or drawn 30
shaved or sap peeled spruce and fir pulpwood ...
and are in the Lawrence flowage on New River Stream in the County of
R e O R B I L o e s b v ks is e weailie b s waaia s a0 0105 le b A B
EETIEEESL o B Rt e o B R SOt L s i €1y e R e e M 2 5575 4 46 .0 s 5 R SV A R

Dated at Fredericton, N. B. the...... 29...... day of Jan.......1935......
(Sgd) Ewart C. Atkinson

(Seal)

N.B.—The bills or notes and the property assigned may be set out in

schedules annexed. If the customer is an incorporate company the corporate 40
seal must be affixed.
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SCHEDULE A

Date of Note

July

Aug.

Sept.

Oct.

Nov.

Dee.

Jan.

17/34

24
28

2

+
13
24
29
3l
11
14
18

9
26
31
17

7
13
o

£

11/35

29

Promissor

e
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.
do.

. Atkinson

| Endorser When Payable

Qq 2

Amount

85.55
1,000.00
1,000.00
1.000.00

500.00
500.00
500.00
500.00
500.00
490.00
535.00
100.00
100.00
100.00
100.00
100.00
200.00
250.00
200.00
, 69.45
| 170.00

| 8,000.00

Fixhibits.
Plaintiff*s
Document.
20.
Security
under
Section 88
for one
Or more
Promissory
Notes,
Nos. 1 to 41
inclusive—
continued.
No. 41.
20th Janu-
ary, 1935-——
continued,




[Gxhibits.

Plaintiff’s
Document.
AT

Cheque
from Port
Royval Pulp
& Paper
Co. Ltd. to
Hoyval Bank
of Canada
for
85.350.00,
15th Febri-
ary, 1934,
DETAILS

Payment in
full of ad-

vances to New

Lepreaa Ltd,
for oporation
uf pulpwood

1933.

This coupon
must riot be
detached,

308

Cheque from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada
for $5,350.00.

27.-

Void unless countersigned by
ANTOINE J. LACROIX

Manager or Treasurer
=

No. 4505 FAIRVILLE, N. B. February 15th, 1934.
PORT ROYAL PULP & PAPER CO., LTD.
Pay to the order of Royal Bank of Canada,

Fredericton, N. B. $5,350.00
Fifty Three Hundred Fifty Dollars Dollars
To PORT ROYAL PULP & PAPER CO. LTD.
THE BANK OF NOVA SCOTIA (Sgd) Adelard Gilbert

Fairville, N. B. Treasurer

(C‘ountersigned

by (Sgd) Antoine J. Lacroix

Endorsements
New Lepreau Limited
(Sgd)  Ewart (. Atkinson
President
for The Royal Bank of Canada
FREDERICTON, N. B.
H. S. Murray
Manager.

(Sgd)

3 Manager

10

20
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5.—Letter from Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson.

No. b
J. H. B.
Nov. 17/36
MILLS
SAINT JOHN, N. B,
CANADA.
PORT ROYAL PULP & PAPER CO. LIMITED
saint John, N. B..
March 1, 1934
E. (. Atkinson,
Fredericton, N. B.
Dear Sir :
Following our conversation and correspondence, we wish to advise that we
will agree to change the contract for draw-shaved pulpwood, dated October
31, 1933, which is in the name of the New Lepreau Limited to E. . Atkinson
personal account. We are charging against that contract the advances
already made on this particular contract. Trusting this is satisfactory,
we are,
Yours very truly,
PORT ROYAL PULP & PAPER CO. LTD.
(Sgd) Antoine J. Lacroix
AJL:EM A. J. Lacroix
Advanced
$584.90 Total
Dee. 22/33

Exhibits.
Plaintitt’s
Document.

ed,
Letter
from Port
Roval Pulp
& Px’lllt‘l‘
('o. Ltd. to
K. .
Atkinson,
1at Mareh,
1934,




Exhibits.
Plaintiff s
Document.
.

Assignment
by E. C.
Atkinson
to the
Royal Bank
of (lfanada
of interest
in contract
with Port
Royal Pulp
& Paper
Co. Ltd..
datecl
October
3lst, 1933,
10th March,
1934,

310

6.—Assignment by E. C. Atkinson to The Royal Bank of Canada of inferest
in contract with Port Royal Pulp & Paper Co. Ltd. dated
October 31st, 1933.
Form Le 212
evised 6-33
(In the case of an Assignment of Moneys Due under an
Agreement for Sale, Form Le 235 should be used)

No. 6
J. H. B.
Nov. 17/36

(1) FOR VALUABLE CONSIDERATION, receipt whereof is hereby
acknowledged, the undersigned hereby assigns, transfers and sets over
unto THE ROYAL BANK OF CANADA (hereinafter called the ©* Bank ™)
all moneys, claims, rights and demands whatsoever which the undersigned
may now, or at any time hercafter, have or be entitled to under or by
virtue of or in respect of or 111(,1(1611'[(11 to a certain
............... (C'ontract............(hereinafter called the °° instrument ™) dated
the 3lst day of...October...1933, made between the undersigned and......
PORT ROYAL PULP & PAPER CO. LTD....(hereinafter called the
“debtor ), securing and/or covering ......... 1000 to 4000 cords of Draw
shaved or rossed spruce and fir pulpwood.........coovveiiiiiiiiiiiiinien .

thc s(nd moneys, (Ianns richts and demands or any of them, or any part or
parts thereof, 1)01110 hereinafter referred to as the ** debt.”

(2) The llll({(‘l'hIUn(‘(l agrees that the debt shall be held by the Bank as
general and (ontmumU (olldteldl security for the fulfilment of all obligations,
prohent or future, of the undersigned to the Bank, whether arising from
dealings between the Bank and the undersigned or from any other dealings
by which the Bank may be or become in any manner whatsoever a me(ht()r
of the undersigned, and whether such ohhudtlom were or be incurred alone
or jointly w ith another or others, and w hether as principal or surety, and
whether matured or not, and whether absolute or contingent.

(3) The undersigned expressly authorizes the Bank to collect, demand,
sue for, enforce, recover and receive the debt and to give valid and binding
receipts and (h\(h(u oes therefor and in respect thouot the whole to the
same extent and w 1th the same effect as if the Bank were the absolute
owner thereof and without regard to the state of accounts between the
undersigned and the Bank.

(4) All moneys received by the undersigned from the collection of the
debt shall be received in trust for the Bank.

(5) The Bank may sell either by public or private sale or otherwise
dispose of the debt in such manner, upon such terms and conditions, for
such consideration and at such time or times as may seem to it advisable
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and without notice to the undersivned and without any hability for any
loss resulting therefrom.
(6) The Bank may apply any money received by 1t agamst any

obligation of the undersigned to the Bank as to the Bank seems best or
hold the same in a separate collateral account for such time as it may see
fit and then apply the same as aforesaid, the whole without prejudice to
its claim for any deficiency. ,

(7) The Bank may compound, compromise, grant extensions, take and
give up securities, accept compositions, grant releases and discharges and
otherwise deal with the debtor. the undersicned and others, and with the
debt and other securities as the Bank may see fit, without prejudice to the
liability of the undersigned or the Bank's right to hold and realize this
security.

(8) The Bank shall not be liable or accountable for any failure to
collect and/or enforce the debt and the Bank shall not be bound to mstitute
proceedings for the purpose of collecting and or enforcing the same or for
the purpose of preserving any rights of the Bank, the undersigned or any
other person, firm or corpor ation in respect of the same.

(9) The Bank may charge on its own behalf and also pay to other
persons, firms and corporations reasonable sums for services rendered and
for expenses incurred in collecting or attempting to coliect andjor enforcing
or attempting to enforce the debt and may add the amount of such sums

to the indebtedness of the undersigned and jor retain the said amount out

of the moneys received by the Bank.

(10) The undersigned covenants and agrees with the Bank that ail of

the obligations of the undersigned and others concerned under or in virtue
of the instrument and all other agreements imidcu’[ul or ancillary thereto
shall be fulfilled, and the undersigned shall from time to time forthwith
on the Bank's request furnish to the Bank all writings and information
requested relating to the obligation in respect of which the debt is pavable
and the Bank shall be entitled from time to time to inspect any books,
papers, documents or records evidencing or relating to such obligation and
make copies thereof and for such purpose the Bank shall have access to
all premises occupied by the undersigned.

(11) The undersigned agrees that on pavment of the full armount
secured by the instrument, the undersigned. at the request of the Bank,
will do, make and execute such deeds, documents, acts, matters and things
as the Bank may deem necessary to evidence the release and discharge of
the instrument.

(12) The undersigned covenants and declares that neither the debt
nor the instrument has been assigned to or pledged or encumbered in
favour of any other person, firm or corporation and the undersigned
covenants and agrees with the Bank not to assign, pledge or encumber the
debt or the instrument so long as this agreement remains in force, to or in
favour of any other person, firm or corporation without the written consent
of the Bank.
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(13) For the purpose of enforcing all rights of the undersigned in or
under the instrument, the undersigned hereby nominates, constitutes and
appoints the Manager for the time being of the branch of the Bank at
which the account of the undersigned is being carried, the true and lawful
attorney of the undersigned, irrevocable, with full power of substitution,
for and in the name of and on behalf of and at the expense of the under-
signed to act in relation to the instrument and in securing the enforcement
of all the rights of the undersigned therein and thereunder as fully and
effectually in all respects as the undersigned could do, and, without limiting
the generality of the foregoing, to institute and prosecute any action or 10
proceedings in respect of the instrument as said attorney may deem
advisable and to execnte on behalf of the undersigned a discharge of the
instrument in favour of the debtor.

(14) The present assignment is given in addition to and not in sub-
stitution for any similar assignment heretofore given to and still held by
the Bank and is taken by the Bank as additional security for the fulfilment
of the aloresaid ulahnd,!mm of the undersigned to the Bank and shall not
operate as a merger of any simple contract debt or in any way suspend the
fulfilment of, or pt'(:_]mh:_e or affect the rights, remedies and powers of the
Bank in respect of, the said obligations or any securities held by the Bank 20
for the fulfilment thereof.

(15) This agreement shall be binding on the undersigned and the
heirs, executors, administrators, successors and assigns of the unde srsigned
and shall enure to the benefit of the Bank and its suceessors and assigns,

IN WITNESS WHEREOF this agreement has been executed under
seal at Fredericton, N. B......... this......... oL k] 1S day Of.covessesess
March...ooonn.... 19...34

In the presence of
Sed)  H. S, Murray (Sed)  Ewart (!, Atkinson (L.S.)
rd) D, R, Currie 30
.............. (SEAL)
N.B.—If this document is signed by an
incorporated company its corporate seal
must be affixed.
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7.—Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co., Ltd. Exhibits.
\()

: Plaintiff's

. B. Document.
I\ov. 11/3() _

FREDERICTON, N. B.. March 12, 1934. T.

Letter {rom

Port Roval Pulp & Paper Co. Ltd., : P
SAINT JOHN. N. B. Royal Bank
of Canada
Dear Sirs : to Port
Re E. (. ATKINSON. Royal Pulp

& Paper
We enclose herewith for your h]« s copy of Assignment from Mr. K. C. th)d

Atkinson of the contract dated October 3lst, 1933, for the purchase of 12th March,
1,000 to 4.000 cords of draw shaved or rossed spruce and fir pulpwood. 1934.
Please acknowledge rveceipt of this assignment and in future send all
cheques in payment direct to this bank.

In your letter of the lst instant vou advised t}w changing of the
contract from the name of New Lepreau Ltd. to K. C. Atkinson. Kindly
advise us what payments vou have made to date on Thl\ contract.

Yours truly,
Manager.

8.—Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. S.

T Letter from
No. 8 Port Royal
J. H. B. Pulp &

Nov. 171"36 Paper ('o.

MILLS Lid. to
SAINT JOHN, N. B. Royval Bank

CANADA. Uf. (‘anada,
PORT ROYAL PULP & PAPER CO. LIMITED. oz,

Saint John, N. B.
March 16, 1934.
Royal Bank of Canada,
Fredericton, N.B.
Gentlemen :
We acknowledge receipt of assignment of the contract for 1000 to 4000 cords
of draw shav ed pulpwood, dated October 21, 1933. The advances on this
contract during the winter were S484.90. plus an amount of about $4000
over advanced on the other contract which we have with him, and which
he has asked us to charge against this new contract.
Yours very truly,
PORT ROYAL PULP & PAPER CO. LTD.
AJL : EM (Sgd) Antoine J. Lacroix
A. J. Laeroix
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Exhibits. 9. Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd.

Plaintiff s "
Document. ll\ﬁ' {I’,
1 . I1. D.
9. Nov. 17/36

Letter from THE ROYAL BANK OF (CANADA
Rowval Bank )
of Canada Incorporated 1869.
Hoval Pulp  PLEASE ADDRESS
& Paper ALL COMMUNICATIONS
Co. Ltd., TO THE MANAGER
Soth March, - Caple Address © ROYALBANK " 10

FREDERICTON, N. B., March 20, 1934,
Port Royal Pulp & Paper Clo. Ltd.,
SAINT JOHN, N. B.
ATTENTION MR. A. J. LACROIX
Dear Sirs :

Referring to your letter of the 16th instant in which you advise that
$484.90 has been paid against the contract dated October 21st, 1933, with
Mr. E. (. Atkinson, we note that you have a claim against him of $4,000
on the prf\inus contract which has not yet beeun c-ompletod owing to pulp
to be shipped. We have advanced him $3,000 on the contract dated 20
October 2lst, under Section 88 Security, and therefore shall expect our
advances in this connection to be repaid before your claim of $4,000
mentioned.

We shall be glad to hear from vou regarding this matter.
Yours truly,
(Sed) H. S. Murray.
Manager.
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A.—Letter from Port Royal Pulp & Paper Co. Lid. to Royal Bank of Canada.

A
J. H. B.
MILLS Nov. 18/36
SAINT JOHN, N. B.
CANADA

PORT ROYAL PULP & PAPER CO. LIMITED
Saint John, N. B.,
March 26, 1934.
Royal Bank of Canada,
Fredericton, N. B.
Attention Mr. Murray, Manager

With further reference to our letter of the 16th, and in reply to yours
of the 20th, inst., we are sorry to advise that our head office do not want to
release their first claim on advances to E. C. Atkinson on contract for draw
shaved wood, dated October 21, 1933. We are quite willing to agree to
protect your advances as much as possible after our amount has been taken
care of, consisting of $4,000, in addition to the amount of $484.90, making
a total of $4484.90, which we hold as advances against this contract.

Yours truly,
PORT ROYAL PULP & PAPER (CO. LIMITED.
(Sgd.) Antoine J. Lacroix
AJL: EM A. J. Lacroix

RT2
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10.——Contract between E. C. Atkinson and Port Royal Pulp & Paper Co. Ltd.

No. 10
JHB
Nov 17/36
PORT ROYAL PULP & PAPER CO., LTD.
PEELED PULPWOOD CONTRACT
MILL DELIVERY

THINS AGREEMENT made this 26th day of April, A.D. 1934 hetween
Mr. E. (. Atkinson, of Fredericton, and Province of New Brunswick,
hereinafter called ** the Seller ™ of the First Part. and Port Royal Pulp &
Paper C'o., Limited, hereinafter called = the Company * of the Necond Part.

WITNESSETH THAT the Seller for and in consideration of the sum
of One Dollar (51.00) to him in hand this day paid by the Company. the
receipt of which is hereby acknowledged, doth hereby agree to sell and
deliver to the Company. and the Company agrees to pure hase and ac cept :
10,000 Cords of Peeled Spruce & Fir Pulpwood.

The Pulpwood hereby contracted for shall be cut from fresh, sound,
live trees, and shall contain not less than eighty (809)) percent Spruce.
The said Pulpwood hereby contracted for sh: all not contain any fire killed
or burnt wood and must be reasonably straight and free from knots, which
must be trimmed flush with the body of the stock, and all outer and inner
bark must be thoroughly removed from the stock. It must be free from
all mildew, stain, worm holes, fungus, dozy spots, sap rot, heart rot, red
heart. or any other imperfections of any description.  No pine, cat, skunk,
pasture or tamarack spruce will be accepted. [If any car or other shipment
of pulpwood delivered under this Contract is of such inferior quality and
not in accordance with the specifications of this Contract, so as to render it,
in the opinion of the Company, untit for use in the manufacture of pulp
for paper at the mill of the Company to which it is consigned, or such other
mill as the said company may designate, such car or other shipment as
aforesaid may be rejected by the (! ompany and all freight charges, demurrage
and expenses in connection with the said shipment shall be borne by the
Seller and shall be charged by the C'ompany against the Seller when final
settlement is made.

The Pulpwood is to be cut from lands owned or controlled by the Neller
and situated : in Charlotte County N. B.

All Pulpwood to be delivered under this Contract must be four (4) feet
in length and four (4) inches and upwards in diameter at the small end,
of which not over 10 per cent shall be four (4) inches. All Pulpwood
delivered under this Contract must be sawn square at each end. No
axe-made Pulpwood will be accepted.

All Pulpwood under this contract is to be shipped from New River
Station, Charlotte County, N. B. consigned to Port Royal Pulp & Paper

(Company, Limited, Fairville or to such other points as the Company may

designate. [Freight to any other point than Fairville, N. B. to be oqlmll/wl
on Fairville freight rate.  On the date of shipment of each car of Pulpwood
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under this Contract, the Seller shall forward to the Company the original
bill of lading and a notice stating the name, number and contents (both
kind and quantity) of each car. It is distinctly understood and agreed that
all Pulpwood delivered under this Contract is to be loaded by the Seller,
compactly, in full carload lots, to the satisfaction of the Company. Ship-
ments under this Contract shall begin in March 1935 and shall continue
as directed by the Company until all pulpwood covered by this Contract
has been shipped to the Company.

All Pulpwood delivered under this Contract shall be measured,
mspected and classified on delivery at the Company’s mill at Fairville or
at such other mill as the said Pulpwood may be delivered to, by some
competent person appointed by the Company, whose measure, inspection
and classification shall be final and binding upon the parties hereto. All
Pulpwood under this Contract shall be measured and scaled on the basis of
128 cubic feet per cord. It is distinctly understood and agreed that no
scale shall be allowed the Seller for any Pulpwood under this Contract
measuring less than four (4) inches in diameter at the small end, and not in
accordance with any and all other specifications of this Contract.

The (mnpdny agrees to pay to the Sellar seven Dollars and twenty-
five cents (87.25) per cord for Pulpwood eut under this Contract and
advances and payments to be made as follows :

Advances on the said Pulpwood shall be made by the said Company to
the Seller at the rate of :

a) $1.25 per cord when wood has been peeled ;

b) Further advance of $1.25 per cord when the wood has been sawed and
piled in the forest ready for scaling.

To make these advances, the Company’s estimation will be used and
the wood stamped with the Company’s mark ;

¢) A further advance of 81.00 when the wood has been hauled to the
river ready for driving;

~d) A further advance of 50 cents a cord when the wood has been driven
down the river to New River station;

e) The balance to be paid on the twentieth (20) of each month for all
pulpwood delivered to and accepted by the Company during the previous
month. Also, if there are any incumbrances or Gov ernment dues on said
wood, company shall deduct same from remittance to the Seller.

Boat or Rail freight to Mill be paid by Seller.
Signed and delivered by the Parties hereto.

(Sgd) Alice Dugas (Ngd)  Ewart (. Atkinson
Witness to Signature of Seller.
Seller. Approved this 26th day of April A. D. 1934
PORT ROYAL PULP & PAPER CO. LTD
(Sgd) Alice Dugas (Sgd) Ed. Lacroix

Witness to signature of
Company.
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1_1.—4 -Assignment by E. C. Atkinson to the Royal Bank of Canada of interest
n contract with Port Royal Pulp & Paper Co. Ltd., dated April 26th, 1934

Document. No. 11
= J. H. B.
Assignment Nov. 17/36
by E. C. Form Le 212 (In the case of an Assignment of Moneys Due under
Atkinson to Revised 6-33 an Agreement for Sale, Form Le 235 should be used)

the Royal
Bank of
(‘anada of
interest in
contract
with Port
toyal Pulp
& Paper
Co. Lt('l.
dated
April 26th,
1934,

27th May,
1934.

(1) FOR VALUABLE CONSIDERATION, receipt whereof is here-
by acknowledged, the undersigned hereby assigns, transfers and sets over
unto THE ROY AL BANK OF CANADA (he]omaft(l called the = Bank ")
all moneys, claims, rights and demands whatsoever which the undersigned
may now, or at any time hereafter, have or be entitled to under or by
virtue of or in respect of or incidental to a certain
......... Contract......(hereinatter called the * instrument ”') dated the......
26th...day of......: April...... 19...34..., made between the undersigned and
..Port Royal ...... Pulp & Paper Co. Ltd....... (hereinafter called the
“ debtor ), securing and or covering ......... 10,000 cords of Peeled spruce
amd Bl S GO UER AL SR Rk el LA vad B s A Al v o Sassbirdl-

the said moneys, claims, rights and demands or dny of them, or any part or
parts thereof,being hereinafter referred to as the ** debt.”

(2) The undersigned agrees that the debt shall be held by the Bank as
general and contmuln(r collateral security for the fulfilment of all obligations,
present or future, of the undersigned to the Bank, whether arising from
dealings between the Bank and the undersigned or from any other dealings
by which the Bank may be or become in any manner whatsoever a (‘IE‘dItOI‘
of the undersigned, and whether such obhgatlonq were or be incurred alone
or jointly with another or others, and whether as principal or surety, and
whether matured or not, and whether absolute or contingent.

(3) The undersigned expressly authorizes the Bank to collect, demand.
sue for, enforce, recover and receive the debt and to give valid and binding
receipts and discharges therefor and in respect thereof, the whole to the same
extent and with the same effect as if the Bank were the absolute owner
thereof and without regard to the state of accounts between the under-
signed and the Bank.

(4) All moneys rec eived by the undersigned from the collection of the
debt shall be received in trust for the Bank.

(5) The Bank may sell either by public or private sale or otherwise
dispose of the debt in such manner, upon such terms and conditions, for
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such consideration and at such time or times as may seem to it advisable and
without notice to the undersigned and without any liability for any loss
resulting therefron.

(6) The Bank may apply any moneys received by it against any
obligation of the under signed to the Bank as to the Bank seems best or hold
the same in a separate (U“dt(‘l‘dl account for such time as it may see fit and
then applyv the same as aforesaid. the whole without prejudice to its ¢laim
for any deficiency.

(7) The Bank may compound, compromise, grant extensions, take
and give up security, accept compositions, grant releases and discharges and
otherwise deal with the debtor, the underﬂrrnod and others, and with the debt
and other securities as the Bank may see ht without prejudice to the liability
of the undersigned or the Bank's right to hold and realize this security.

(8) The Bank shall not be liable or accountable for any failure to
collect and or enforce the debt and the Bank shall not be bound to institute
proceedings for the purpose of collecting and/or enforcing the same or for
the purpose of preserving any rights of “the Bank, the llﬂ(l(‘lblUIlC(l or any
other person, firm or cor poratlon in respect of the same.

(9) The Bank may charge on its own behalf and also pay to other
persons, firms and corporations reasonable sums for services rendered and
for expenses incurred in collecting or attempting to collect and/or enforcing
or attempting to enforce the debt and may add the amount of such sums
to the indebtedness of the undersigned and or retain the said amount out
of the moneys received by the Bank.

(10) The undersigned covenants and agrees with the Bank that of all
the obligations of the undersigned and others concerned under or in virtue
of the instrument and all other agreements incidental or ancillary thereto
shall be fulfilled, and the undersigned shall from time to time forthwith
on the Bank’s request furnish to the Bank all writings and informat'on
requested relating to the obligation in respect of which the debt is payable
and the Bank shall be entltlcd from time to time to inspect any books,
papers, documents or records evidencing or wldtlng to such obligation and
make copies thereof and for such purpose the Bank shall have access to all
premises occupied by the undersigned.

(11) The undersigned agrees that on payment of the full amount
secured by the instrument, the undersigned, at the request of the Bank
will do, make and execute such deeds, documents, acts, matters and things
as the Bank may deem necessary to evidence the 1eleabe and discharge of
the instrument.

(12) The undersigned covenants and declares that neither the debt nor
the instrument has been assigned to or pledged or encumbered in favour
of any other person, firm or corporation and the undersigned covenants
and agrees with the Bank not to assign, pledge or encumber “the debt or the
instrument so long as this agreement remains in force, to or in favour of any
other person, firm or corporation without the written consent of the Bank.
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(13) For the purpose of enforcing all rights of the undersigned in or
under the instrument. the undersigned hereby nominates, constitutes and
appoints the Manager for the time being of the branch of the Brank at
which the account of the undersigned is 1)(’1110' carried, the true and lawful
attorney of the undersigned, irrevocable, with full power of substitution,
for and in the name of and on behalf of and at the expense of the unde 1\1011(«1
to act in relation to the instrument and in securing the enforcement of all
the rights of the undersigned therein and thereunder as fully and effectually
in all respects as the undersigned could do, and, without limiting the
generality of the foregoing, to institute and prosecute any d(thIl or
proceedings in respect of the instrument as said attorney may deem advisable
and to execute on behalf of the undersigned a discharge of the instrument
in favour of the debtor.

(14) The present assignment is given in addition to and not in
substitution for any similar assignment heretofore given to and still held
by the Bank and is taken by the Bank as additional security for the fulfil-
ment of the aforesaid obligations of the undersigned to the Bank and shall
not operate as a merger of any simple contract debt or in any way suspend
the fulfilment of. or prejudice or affect the rights, remedies and powers of
the Bank in respect of, the said obligations or any securities held by the
Bank for the fulfilment thereof.

(15) This agreement shall be binding on the undersigned and the
heirs, executors, administrators, successors and assigns of the undersigned
and shall enure to the benefit of the Bank and its successors and assigns.

IN WITNESS WHEREOF this Agreement has been executed under
seal at ....Fredericton.... this....27th....day of......May......... 19....34.

In the presence of
(Sgd) H. S. MURRAY (Sgd)  Ewart (. Atkinson (L.S.)
(Sgd) O. V. Stevenson ... ook £ L1tk S o e # Fuip=en saa (SEAL)

N.B.—If this document is signed by an incorporated
company its corporate seal must be affixed.
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13.— Letter from Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson.

No. 13
J. H. B.
Nov. 1736
MILLS
SAINT JOHN, N. B.
CANADA
PORT ROYAL PULP & PAPER CO. LIMITED.
Saint John, N. B.,
July 14th. 1934
E. . Atkinson.
Fredericton, N. B.

Dear Sir :

Regarding our contract dated -\pnl 26 we beg to advise that we agree
to alterate this contract to read ** whatever shipment you may have ‘this
summer up to a quantity of three Hu)umml cords we will take care of this
shipment on the terms in this contract.

Yours very truly,

PORT ROYAL PULP & PAPER CO. LTD.
(Sgd) Antoine J. Lacroix
AJL : EM Antoine .J. Lacroix

14.—Application for Credit and promise to give Bills of Lading, warehouse
receipts or security under Sec. 88.
Supplementary to application

and promise dated Jan. 24 34

No. 14
J. H. B.
Form 302. Rev. 8-19.
Nov. 17/36
Application for credit and promise to give bills of lading,
warehouse receipts or security under section 88.
Fredericton, N. B. July 16th, 1934 To the Manager

THE ROYAL BANK OF CANADA,
IFredericton, N. B.
Dear Sir :

The Bank is hereby requested by the undersigned to grant and continue
during the current season (which shall be unmdor(d to terminate..
months after the date hereof) a revolving line of credit for my our.
wood business of $..

welve
..pulp-
.10,000......, and to 111(11\0 advances to the und(lswnod

z G 2603 S s
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thereunder on the security of all the ...... Rough or draw shaved or sap
poeled apries antl B P P ene . Sl s L e R e

(hereinafter referred to as ** goods ) which are now owned or which may bc
owned by the undersigned from time to time while any advances made under

this credit remain unpald, and which are now or may hereafter be in
.the...... Lawrence flowage on New River Stream in the County of Charlotte

And the undersigned promise and agree to give the said Bank from
time to time and as often as required security and further se cyrity for the
said advances by way of assignments under Seetion 88 of The Bank Act,
covering all the said goods or part thereof, and or bills of lading and or
warchouse receipts for goods of the above kinds or some of them; and you
or the Acting Manager for the time being are hereby appointed the Attorney
of the undersigned, to give from time to time to the Bank the sec urity and
further suuutv above mentioned and to sign the same on behalf of the
undersigned.

The Bank may from time to time take from the undersigned bills
and or notes representing the advances in whole or part. Such bills and or
notes shall not extinguish or pay the indebtedness created by such advances
but shall represent the same only.

This undertaking is to apply to all advances made to the undersigned
under the said line of credit, the intention being that all said goods which
the undersigned may from time to time have in said place or places shall
from time to time be as signed and further assigned as often as required to
the Bank under Section 88 as sec urity for all advance s, and that all bills of
lading or warchouse receipts covering goods of the above Kinds which the
undersigned may receive from time to time shall be given to the Bank as
such security, and that no security taken shall be merged in any subsequent
security or be taken to be substituted for any former security.

Yours truly,

(Sgd) Ewart €. Atkinson (L.S.)
(SEAL)
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15.—Agreement as to powers of The Royal Bank of Canada in relation to all

advances and securities held therefor.

No. 15
Form 301. J. H. B.
Rev. 11-19. Nov. 17/36.

Agreement as to Powers of The Royal Bank of Canada in relation to all
Advances and Securities held therefor.

To The

In consideration of any advance or advances which may be made by
THE ROYAL BANK OF (CANADA (hereinafter called the * Bank ™)
including any advance or advances upon the security of warehouse receipts
or bills of lading or upon any promise to give se curity or upon security
under Section 88 of The Bank Act, the undersigned (hereinafter called the
“ Customer ) consents, promises and agrees with the Bank as follows : —

Royal Bank of Canada :—

All warchouse receipts, bills of lading or securities under The l)ank
Act (hereinafter referred to as ** the securities ) covering all goods, wares
and merchandise as defined in The Bank Act, live stock (Llld dead stock
and grain as defined in The Bank Act, and crops (hereinafter referred to as
the « goods '), together with all other securities now or hereafter acquired
by the Bank from the Customer (including any securities which the Bank
may allow to be substituted from time to time therefor or for any part
thereof), and all proceeds thereof, together with all products of the goods
and the proceeds of all sales of the croodb shall at the option of the Bank
be held as continuing collateral becunts for the payment of all advances
so made and of all liabilities of the Customer to the Bank now or hereafter
incurred and due or to become due and interest, including all costs, charges
and expenses incurred in connection therewith or with the security taken
therefor and interest thereon (all of which are hereinafter referred to as the
1 liabi]itics ANy

Any surplus resulting from the realization of such collateral security
remaining after payment of the liabilities may be applied by the Bank in
payment of or held by it as continuing collateral security for any and
every other liability of the Customer to the Bank, due or to become due,
heretofore, now or hereafter incurred, and interest and costs, charges and
expenses in connection therewith or with the security therefor (all of which
are hereinafter referred to as ** additional liabilities *).

3. The interest above provided for shall be paid at the rate of seven
per cent. per annum so long as anything remains due in respect of the
liabilities and additional liabilities unless otherwise provided or agreed on
and the liabilities and additional labilities including such interest the
Customer expressly agrees to pay.

4. The Customer shall upon demand from time to time deliver to the
Bank additional securities or make payments on account to its satisfaction
and on default or on default in respect of any of the terms of this agreement,
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all the said habilities and additional liabilities shall, at the option of the
Bank be payable forthwith, and without any demand, and the Bank is
hereby authorised to sell all or any of the securities of the Customer and the
goods and any part thereot and all products of the goods or any part
thm eof, if, and as, and when, and where the Bank, in its (\l)sulute discretion
shall think proper, without notice to the C'ustomer or any other person,
without advertisement and without selling at public auction and to apply
the proceeds in reduction of the liabilities and additional liabilities as the
Bank may, from time to time see fit without prejudice to its claim for any
deficiency and free from any right of redemption on the part of the
Customer which is hereby waived and released, the Customer expressly
waiving all and every formality prescribed by custom or by law in relation
to any such sale,

5. If the (‘fustomer shall sell the goods or any part thereof the proceeds
of any such sale, including cash, bills, notcx evidences of title and securities,
and the ,indcbtedness of any purchaser in connection with such sales shall
be the property of the Bank to be forthwith paid or transferred to the
Bank and until so paid or transferred to be held by the customer in trust
for the Bank. Execution by the C'ustomer and acceptance by the Bank
of an assignment of book debts shall be deemed to be in furtherance of
this declaration and not an acknowledgement by the Bank of any right or
title on the part of the C‘ustomer to suc ch book debts.

If the Bank shall surrender to the Customer any of the securities
from time to time for the purpose of enabling the (‘ustomer to obtain
possession of the goods, the (‘ustomer shall receive possession of the
securities, and the nood\ as bailee for and on behalf of the Bank and deal
with the same as thc Bank may direct from time to time and shall give to
the Bank securities under the Bank Act covering said Goods.

.—

The (‘ustomer shall keep the goods insured against damage by fire
and 1f demanded by the Bank against any other loss or ddmauo to their
full insurable value in companies approv ed by the Bank, w hich shall be
entitled to the benefit of all such insurance and shall assign to the Bank
all policies evidencing the same or have the loss made payable to, and
deliver the policies to the Bank, and upon default the Bank shall be
entitled but not bound to effect insurance on the goods to such extent as
it sees fit and the customer will pay on demand the premiums and interest
thereon.

\

The Customer shall at all times duly and seasonably pay and dis-
(hargo the wages, salaries and other remuneration of all persons employed
by the C'ustomer in connection with the business of the (fustomer, and shall
from time to time if so requested by the Bank obtain such waivers of prior
liens for salaries, wages or other remuneration as may be necessary to secure
to the Bank a first lien on the goods.

Any promissory note or bill of exchange received by the Bank
together with any security and or documents attached thereto or received
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therewith shall be subject to the terms of this agreement and the Bank
and ‘or holders for the time being of such bill or note may at any time
before or after the maturity thereof and whether or not the same has been
dishonoured accept payment and deliver the security or documents or
accept panml payment from time to time and thm(‘upon release a pro-
portionate part of the security or the goods covered thereby.

10. The Bank may itself or by an agent, from time to time, without any
demand, forcibly open, enter upon or into and occupy and use free of
charge and to the exclusion of all others including the Customer, the
premises and property (real and personal, immovable and movable) of or
used by the (ustomer in connection with the goods (not being the premises of
a warehouseman or carrier) until the goods shall be tully realized upon and
may from time to time appoint a receiver or agent to act for the (‘fustomer,
who alone shall be responsible for his acts and such agency the Customer
shall not have any power to revoke or determine. Such agent or receiver
shall have the powers hereby granted to the Bank (including entry and use
as above prov ided) and in addition the right from time to time in the
name of the Customer to exercise all rights, powers, and privileges of the
Customer of every kind and to do all a(ts and things that the Customer
could do if acting, for the purpose of completing, selling, shipping or other-
wise dealing with the goods in such manner as the Bank may think proper
to enable the goods to  be realized upon.

11. The Bank may release, compromise, settle and adjust any claim,
dispute or difference which may arise in respect of the securities the goods
and proceeds thereof and any collateral security and may use any (learing
House established by the Canadian Bankers' Association and in all
dealings with the Customers’ accounts and with Bills of Exchange and
pw\entmont for payment thereof may act under and in accordance with
the rules and regulations under which such C(learing Houses are operated
and shall not be responsible for any loss oc(d\mne(l by acting hereunder,
nor for any neglect, failure or delay in exercising or cnfoulnu any of its
powers or Il‘flkl‘a nor for any act, default or misconduct of any au(nt broker,
officer, emplr.-_\ ee or servant of the Bank, and the Bank shall be accountable
only for such moneys as it shall actually receive. 1t shall not be necessary
for the Bank to give notice of this agreement or of the securities taken
hereunder to any person, and the Bank shall not be respounsible for any
failure to give notice, nor for granting any extension of time or indulgence.

12. The Customer shall from time to time execute, draw, endorse, and
deliver the securities and the notes for such advances and all notes, bills of
exchange, agreements, contracts, leases assignments or other documents
which may from time to time in the opinion of the Bank be necessary or
expedient for the purpose of carrying into effect any of the provisions
hereof and of perfecting the title of the Bank to the securities the goods and
proceeds thereof and of securing the payment to the Bank of the said
liabilities and additional liabilities and hereby appoints the Bank and any

of its managers or acting managers the Attorney and Attorneys of the
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Customer, with full power of substitution from time to time for and in the
name of the Customer to do any and all of the aforesaid acts. and this
appointment being made in consideration of such advances shall be
irrevocable so lon,a_,r as any part of the liabilities and additional liabilities
remains unpaid and notwithstanding the death of the Customer, and every
power, right and discretion conferred upon the Bank by this agreement or
by the Bank Act may be exercised on the part of the Bank by the General
Manager, or Assistant General Manager, or by any Inspector of the Bank,
or any person from time to time nominated })V the Bank as we 11 as by the
\lanager or any person acting as such for the time being of any Branch of
the Bank where the Customer may keep an account.

13. The provisions hereof shall be in addition to all other legal
remedies of the Bank, and to all rights under agreements heretofore given.

14. Any notice to the (‘ustomer shall be sufficiently given if sent by
mail addressed to the Clustomer at the address subjoined hereto.

15. The benefit of all rules of law or eqm‘q inconsistent with any of the
provisions hereof is hereby waived by the Customer.

16. This is to be a continuing consent and agreement and all the
provisions hereof shall extend to (lll advances now presently made or
hereafter to be made by the Bank to the Customer and to all securities
from time to time held by the Bank therefor, and the proceeds thereof;
and every advance or loan hereafter made shall be deemed to be made upon
the consents, promises and agreements herein contained.

“ Customer ™ shall mean and include the undersigned
administrators, successors and assigns of the under-

The word
and the executors,
signed.

Signed and Sealed at Fredericton, N. B. this 16th day of July 1934
Signature (Sgd.) Ewart (. Atkinson (L.S.)
P. O. Address Fredericton, N. B.
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12.— Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd.

No. 12
'J' Hl B-
Nov. 17/36

FREDERICTON, N. B., July 17, 1934.

Port Royal Pulp & Paper Co. Ltd.,

SAINT IUH\, N. B.
Dear Sirs :
e . (. Atkmson
We enclose herewith our hnm Le 212, being an assignment of monies
due or becoming due under your contract with Mr. Atkmcsnn dated

April 26th, 1934, for 10,000 cor ds of peeled spruce and fir pulpwood, of which
you will take delivery of 3,000 cords this summer as advised in your letter
of the 14th instant to Mr. Atkinson.

Please acknowledge receipt of this letter and advise the amount you
have advanced him on pulpwood not delivered.

Yours very truly,

Manager.

21.— Promissory Notes for advances made under an agreement to give security,

Nos. 21 to 41 inclusive.
No. 21.
Form 325 A No. 21
3-25 J. H. B.
Nov. 17/36

(Promissory Note to be given for advances made under an agreement to
furnish security.)

PL000:000. ;5o Iredericton, N. B. ... July 17 ... 1934...
25/975 200775 250525 200/325 69.45 255.55 170/85.55

On demand ... I ... promise to pay to
THE ROYAL BANK OF CANADA at its office in Fredericton, N. B..........
The sum oF UNB AHOMBEII. icasseiivaiocieedsnssng pass sosonednratesasssnuen Dollars

with interest at the rate of per cent. per annum from date
until paid, for value received.

The boI rower

(Sgd) Ewart €. Atkinson
The foregoing note is given to I‘Hb ROYAL BANK OF CANADA for

an advance made to the und(lswnod under the terms of the *° Application
for eredit and promise to give bills of lading, warehouse receipts or security
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under section 88 7 made by the undersigned to the Bank, and dated the

....... Jany 24th & July 16th day of
I‘?.A and the un:lvlmom‘d hereby promises to give the said Bank, from
time to time as required by the Bank, seeurity and further security for the

foregoing Note hy way of assignments and further assignments under
Seetion 88 of the Bank Act, upon the * goods ™ mentioned in the said

Application and promise, or by way of Warehouse Receipts or Bills of

Lading for the same or part thereof, and no security taken hereunder shall
be merged in any subsequent or taken to be substituted for any prior
security. and the Manager of the said Bank, or the Acting Manager for the
time being, is hereby dmmmted the At’[mnt vy of the unde I»l(fll((l to give
from time to time to the Bank the security or further security above men-
tioned and to sign the same on behalf of the 1111(101'3i}_fnml.

Dated at Fredericton, N. B. this ...... 1TED, sivee day of Jaly | e

1934......

The property of the
Royal Bank of Canada,

IFredericton, N. B.

Loan 930
The borrower to (Sgd)  Ewart (. Atkinson

N SUEORATS "B . s i t0: agop st e atiims s gs st sbdbnr s o prasenss
July 31 1934 Interest 2.68 N $25 a/c Nov 14 1934 n
Interest Aug 31 1934 594 OS 200 , Dec n
Interest Sep 30 1934 5.75 €S 250) 3 14 1
Interest. Oct 31 1934 5.94 CNS 200) ., Deec 27 n
Interest Noy 30 1934 594 S C 69.45 Jan 11 n
Interest Dec 31 1934 4.05 S H 170. Jan 29 n
Interest Jan 31 1935 1.58 H S

Charge 25¢ interest on
L 899875, pd Nov 17

be stamp
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No. 22.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to

~ furnish security.)
70.
$1,000.00............... 41.24

IF'redericton, N. B. July ... 24 ... 1934...

111.24 Feb. 24 36 On demand ... I ... promise to pay
to THE ROYAL BANK OF (CANADA at its office in Fredericton, N.B.
the sum of One thousand 11 A 1 1 e s

Dollars with interest at the rate of ... 7 ... per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson

150 BEITL BB v e st i 0 64 5+ s e 5 s G BT Ma T R Y oW A Sn ok

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of the * Application
for credit and promise to give bills of lading, warehouse receipts or security
under section 88 7 made by the undersigned to the Bank, and dated the
Jany 24th & July 16th BB Ok aresas st s0ie s4A
1934 and the undersigned hereby promises to give the said Bank, from time
to time as required by the Bank, security and further security for the
foregoing Note by way of assignments and further assignments under
Section 88 of the Bank Act, upon the “ goods ” mentioned in the said
Application and promise, or by way of Warehouse Receipts or Bills of Lading
for the same or part thereof, and no security taken hereunder shall be
merged in any subsequent or taken to be substituted for any prior security,
and the Manager of the said Bank, or the Acting Manager for the time
being, is hereby appointed the Attorney of the undersigned to give from
time to time to Bank the security or further security above mentioned and
to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this ...... 24th ...... day of ...... July ... 1934
Property of The Royal
Bank of (‘anada.
I'redericton, N. B.
Loan 957
The borrower to (Sgd) Ewart C. Atkinson
N SO, LSCTE IERLY, o o e s e oAk T B WA EE TY SR SRR AR S0 ol
July 31 1934 Interest 1.3¢ CS  Interest Nov 30 1934 5.75 S C
Interest Aug 31 1934 5.94 (S Interest Dec¢ 31 1934 5.94 S H
Interest Sep 30 1934 5.75 CS Interest Jan 31 1935 594 H S
Interest Oct 31 1934 5.94 CS te stamp
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No. 23.
Form 325 A
3-25

(Promissory Note to be given for advances made under an agreement to
turnish security.)
70. Fredericton, N. B.......... July 28 1934
$1,000.00 oevuveiinennnn... 40.46

110.46 Feb. 2436 On demand ... T ... promise to
pay to THE ROYAL BANK OF ¢ \\*A])—\ at its office in lwmh‘rl('ton
5 (R the sum of One thousand .. 00/, i vetiidoon ibiiireveio s anaiansans
Dollars with interest at the rate of ... 7 ... per cent. per annum from date
until paid, for value received.

(Sgd) Ewart (. Atkinson
the borrower
T I PP e
The foregoing note i1s given to THE ROYAL BANK OF 1‘A\Al)\ for
an advance made to the 1111(1er~.10ned under the terms of the ** Applicationtfor
credit and promise to give bills of lading, warehouse receipts or security un-
der section 88 7 made bv the under\loned to the Bank, and dated the.........
24th Jany & LR JUI e ivniinrrprrsbenessnssenienssensashosdnrnsetrsnsss day of
............................. 1934 and the undersigned hel(‘h\f promises to give
thv said Bank from time to time as reqmrcd by the Banl\, security and
further security for the foregoing Note by way of assignments and further
assignments under Section 88 of the Bank Act, upon the ™ goods™
mentioned in the said Application and promise, or by way of W arehouse
Receipts or Bills of Lading for the same or part thereof. and no security
taken hereunder shall be merued in any subsequent or taken to be sub-
stituted for any prior sec uut\, and the Manager of the said Bank, or the

Acting Manager for the time being, is hmcby appointed the -\ttornq of

the undersigned to give from time to time to the Bank the security or
further security above mentioned and to sign the same on behalf of the
undersigned.

Dated at Fredericton, N. B. this...... 28th...... day of...... July...... 1934...
Property of The Royal Bank
of (fanada, Fredericton, N. B.
Loan 972

N The borrower to  (Sgd) Ewart (. Atkinson
g EBPE BHED . 85 eoh e it e 2 Ve b s e v Ty iy rmdy s de
34 days Interest Nov 30 1934 5.75 S C

Interest Aug 31 1934 6.52 S Interest Dec 31 1934 594 S H
Interest Sep 30 1934 5.75 S C Interest Jan 31 1935 594 HS
Interest Oct 31 1934 594 CNS 6c stamp
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No. 24.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

70.
$1,000.00..................39.50 Fredericton, N. B.......Aug. 2...1934..
109.50 Feb. 24 ... On demand ... I ... promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
R R the sum of One thousand...... OO' ..........................................
Dollars with interest at the rate of . . per cent per annum from date

until paid, for value received.
The borrower (Sgd) Ewart C. Atkinson

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of the ** Application for
credit and promlse to give bills of lading, warehouse receipts or security un-
der section 88 ” made by the undersigned to the Bank, and dated the ......
Jany 24 & July...16............ day of...1934 and the undersigned hereby
promises to give the said Bank from time to time as required by the Bank,
security and further security for the foregoing Note by way of assignments
and further assignments under Section 88 of the Bank Act, upon the “goods ”’
mentioned in the said Application and promise, or by way of Warehouse

Receipts or Bills of Lading for the same or part thereof, and no security taken
hereunder shall be merged in any subsequent or taken to be substituted for
any prior security, and the Manager of the said Bank, or the Acting Manager
for the time being, is hereby appointed the Attorney of the underswned to
give from time fo time to the Bank the sec urity or further sec unty above
mentioned and to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B., this...2nd...... day of...... Ang....... 1934...

Property of The Royal Bank of
(Canada, Fredericton, N. B.
Loan 1004

N The borrower to  (Sgd) Ewart C. Atkinson.

Gy sl T T N (e P (R
Interest Aug 31 1934 556 CS  Interest Dec 31 1934 549 S H
Interest Sep 30 1934 5.75 CS Interest Jan 31 1935 594 HS
Interest Oct 31 1934 594 C8S 6c stamp
Interest Nov 30 1934 5.75 S C
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No. 25.
Form 325 A
3-25

(Promissory Note to be given for advances made under an agreement to
furnish security.)

35.
$500.00..c. i 19.56 Fredericton, N. B. ... Aug. 4 ... 1934 ...
54.56 Feb. 24/36 On demand......... promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
NB. e the sum of... Five hundred.. 1)0/ ........... O W B0 et T I
Dollars with interest at the rate of ...7...per cent. per annum from date

until paid, for value received.
The borrower (Sgd) Kwart C. Atkinson
b Bign HeTB. oo b. . ssercannns Ty T o T T

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the unders)(rned under the terms of the ** Application for
credit and promise to give bills of lading, warehouse receipts or security
under section 88 ° made by the undcrxlrrned to the Bank, and dated the
...... 24th Jany ... & ... 16th lulv.....................dw ST
.................. 1934... and the undersigned hereby promises to give the said
Bank, from time to time as rcquued by the Bank, security and further
security for the foregoing Note by way of assignmenis and further assign-
ments under Section 88 of the Bank Act, upon the " goods ™ mentlonedrin
the said Application and promise, or by way of Warehouse Receipts or
Bills of Lading for the same or part thereof, and no secur ity taken hereunder
shall be merged in any subsequent or taken to be substituted for any prior
security, and the Manager of the said Bank, or the Acting Manager for the
time bei ing, is hereby dppomted the Attornev of the undermmed to give
from time to time to the Bank the security or further security above
mentioned and to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this ......... 4th......day of...Aug....19...34

Property of The Royal Bank
of Canada, Fredericton, N. B.
Loan 1021
N The borrower to (Sed) Ewart (. Atkinson

e T AL P e
Interest Aug 31 1934 258 CNS Interest Dec 31 1934 297 S H
Interest b'e}; 30 1934 287 CS Interest Jan 31 1935 297 HS
Interest Oct 31 1934 297 CS 6¢ stamp
Interest Nov 30 1934 287 SC
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No. 26. Exhibits.
Form 325 A e
9 o= Plaintifi’s
3?"') . ) Document.
(Promissory Note to be given for advances made under an agreement to e
furnish security.) 21.
” - y , . > 3 N
35. Fredericton, N. B., ... Aug. 13 ...1934... Q“’t““?' ry
RO 3 e Notes for
31T, 000 61, SIS, 18.69 PG
R T Ll M i . made under
53.69 Feb. 24 /36 On demand...I...promise to an agree-
pav to THE ROYAL BANK OF CANADA at its office in Fredericton, ment to give
) (1) 0 0 B the sum of Five hundred...00 .......cooviiiiiiiiiiiinenn.. Ao AT security,

Nos. 21 to 41
inclusive
continued.

Dollars with interest at the rate of ...7...per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson _No. 26.
to sign here................. e e e P ISuhiAuputy
1934,

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made o the underswned under the terms of the ©* Application for
credit and promise to give bills of lading, warehouse receipts or security
under se\(tl(m 88 made by the undersigned to the Bank, and dated the
24th Jany.. JOER kY. dcw AL ERIE E T A R 1934..

20 and the llI]dPI blU’I](’d hereby promises to give the said Bank, from time to
time as required by the Bank, sec urity and further security for the foregoing
Note by way of assignments and further assignments under Section 88 of
the Bank Act, upon ‘the * goods mentioned in the said Application and
promise, or by way of Warehouse Receipts or Bills of Lading for the same
or part thereof, and no security taken hereunder shall be meltred in any
subsequent or taken to be substituted for any prior socuuty, and the
Manager of the said Bank, or the Acting Manager for the time being, is
heleby appointed the Attorney of the undorswnod to give from time to
time to the Bank, the security or further security above mentioned and to

30 sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this...... FSth.. ... day of ...Aug....... 1934
Property of The Royal Bank

of Canada, Fredericton, N. B.
Loan 1049

N The borrower to (Sgd) Ewart (. Atkinson
sign here also ......c.ccooiiiiiiiiiiiii. e
Interest Aug 31 1934 1.72 CN Interest Dec 31 1934 297 S H
Interest Sep 30 1934 287 (S Interest Jan 31 1935 297 HS
Interest Oct 31 1934 297 €S be stamp
40 Interest Nov 30 1934 287 S




Exhibhits.

Plaintiff 's
Document.
2 e
Promissory

Notes for
advances
made under
an agree-
ment to give
security,
Nos. 21 to 41
inclusive—
continued.

No. 27
24th August,
1934.

334

No. 27.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agrecement to
furnish security.)

35.
00000, ... i 17.64 Fredericton, N. B....Aug. 24...19...34
562.64 Feb. 24/36 On demand...I...promise to
pay to THE ROYAL BANK OF (ANADA at its office in Fredericton,
I 550 . the mam o BFive hysared. S0 e i e s s

Dollars with interest at the rate of ...7...per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson

T8 T T i rer ey g O N  CU

The foregoing note is given to THE ROYAL BANK OF (CCANADA for
an advance made to the undersmned under the terms of the “ Application
for credit and promise to give bills of lading, warehouse receipts or security
under se(tlun 88 " made by the undersigned to the Bank, and dated the
24th Jany.. A8th July...cocoeevreennenn dav T A . o 10 ..
and the underbmned hereby promises to give the said Bank, from time to
time as required b\ the Bank, security and further sec urity for the foregoing
Note by way of assignments and further assignments under Section 88 of
the Bank Act, upon “the © goods mentioned in the said Application and
promise, or by way of War ehouse Rec eipts or Bills of Lading for the same
or part thereof, and no security taken hereunder shall be momed in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Acting Manager for the time being, is
hereby appointed the Attorney of the undersigned to give from time to
time to the Bank the security or further security above mentioned and to

sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this...24th......... day of......Aug....1934...

Property of The Royal Bank
of Canada, Fredericton, N. B.
Loan 1083
N The borrower to (Sgd) Ewart (. Atkinson

T B O O ) Bt S48 15¢/54 555 9 ve a b= ARSIHANATER Tre
Interest Aug 31 1934 b7 CS Interest Dec 31 1934 2.97
Interest Sep 30 1934 2.87 (8 Interest Jan 31 1935 2.97
Interest Oct 31 1934 2.97 CS 6¢ stamp
Interest Nov 30 1934 2.87 C
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No. 28.
Form 325
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

A

35.
T ST S 17.16 Fredericton, N. B.......: Aug. 29...1934...
52.16 Feb. 24/36 On demand...L.. .promise to
pay to THE ROYAL BANK OF CANADA at its office in...Fredericton,
i BT 2 SR the sum of ...Five Hundred...00/..... St I BT |
Dollars with interest at the rate of ...... per cent. per annum from date

until paid, for value received.
The borrower (Sgd) Ewart (. Atkinson
U0 ST VBBt o9 wamranmd s s g s R

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undelbluned under the terms of the ** Application for
credit and promise to give bills of lading, warehouse receipts or security
under section bb ' made by the under muned to the Bank, and dated the......
24th Jany.. SO IR 2 ) s an OB Ohe. onon papygrrdasns Nedhkprs AR, .
and the undm bldll(“d hereby promises to give the said Bank, from time to time
as required by “the Bank, security and further security for the foregoing
Note by way of assignments and further assignments under Section 88 of
the Bank Act, upon “the © goods 7 mentioned in the said Application and
promise, or by way of Warehouse Receipts or Bills of Lading for the same or
part thereof, and no security taken hereunder shall be merged in any
subsequent or taken to be substituted for any prior security, and the Manager
of the said Bank, or the Acting Manager for the time being, is hereby
appointed the Attorney of the Undersigned to give from time to time to
the Bank the security or further security above mentioned and to sign the
same on behalf of the undersigned.

Dated at Fredericton, N. B. this ...29th...... day of...... Aug...... 19...34
Property of The Roval Bank
of Canada, Fredericton, N. B.

Loan 1103

N The borrower to (Sgd) Ewart (. Atkinson
BT EURTR BUED, s abdpie £iid n4i¢ 5ntins by s Wp s m stk s 0w
33 days Interest Dec 31 1934 297 S H
Interest Nep 30 1934 3.16 CN Interest Jan 31 1935 2.97 HS
Interest Oct 31 1934 297 CS tc stamp

40 Interest Nov 30 1934 287 S C
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No. 29.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

35.
$000.00:. % oapanei-iy- 16.97
~= Fredericton, N.B........ Aug. 31...19...34
51.97 Feb. 24,36 On demand...... A promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
W8 s the sum of Five hundred...00/..................
Dollars with interest at the rate of...7...per cent. per annum from date

until paid, for value received.

The borrower (Sgd) Ewart (. Atkinson............
VSRR DEEEN e vrs BRRLD LLIUNE. Lo hn o sr0a caas sons mima f ampesipad

The foregoing note is given to THE ROYAL BANK OF (CANADA for
an advance made to the under signed under the terms of the *“ Application for
credit and promise to give bills of lading, warehouse receipts or security un-
der section bb made by the undelslcrned to the Bank, and dated the......
77 5ot s YR Ty P 0 U5 R (11 2, RS LSRR o i o N ) AT |
19...... and thc 1111(1(1\10'11(‘(1 hereby promises to give the said Bank, from
time to time as Ie([mrvd by the Bank, security dnd further security for the
foregoing Note by way of ds%lgnments and further dqugnments under
Section 88 of the Bank Act, upon the “ goods " mentioned in the said Appli-

cation and promise, or by way of W arehouse | leceipts or Bills of Lading
for the same or part thereof, and ne security taken hereunder shall be
merged in any subsequent or taken to be substituted for any prior security,
and the Manager of the said Bank, or the Acting Manager for the time being,
is hereby appointed the Attorney of the undersigned to give from time to
time to the Bank the security or further security above mentioned and to
sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this...... Sl gt day of...... Aug....... 19...34

The property of The Royal Bank
of Canada, Fredericton, N.B.
Loan 1110
N The borrower to (Sgd) Ewart (". Atkinson
SHT TR EIED ., (RN cwmeta An e tns vus s 1 as s s weesuupneamsmbbn=ss

Interest Sep 30 1934 287 CS Interest Dec 31 1934 297 S H
Interest Oct 31 1934 297 CNS Interest Jan 31 1935 2.97
Interest Nov 30 1934 2.87 S H 6c¢ stamp
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No. 30. Exhibits.
Form 325 A
3.25 Plaintiff’'s
(Promissory Note to be given for advances made under an agreement to ocument.
furnish security.) 91,
$490.00. . ...cciiiiiiiinn. . 34.30 Promissory
15.60 Fredericton, N. B....Sep. 11...1934... Notes for

mE SR advances

49.90 Feb. 24/36 On demand...I...promise to ’l’;“gfl‘{”(“l”
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ang tc

ment to give

N ey the sum of Four hundred ninety...00/..............co.oiiiiiine. security,
Dollars with interest at the rate of ...7...per cent. per annum from date Nos.2lto4l
until paid, for value received. 11101!1_151"0;—
- ” - conbinued.
The borrower (Sgd) Ewart C. Atkinson No. 30.
EV LT IR0 + o mmvo oo WSRO0 B Eotd 1 v o N b s 93> A 11th Sept-

s o O

The foregoing note is given to THE ROYAL BANK OF CANADA for """
an advance made to the undersigned under the terms of the * Application for
credit and promise to give bills “of lading, warehouse receipts or security un-
der section 88 made bv the undersigned to the Bank, and dated the......
24th...Jany...... 5 - adlaia 16th....... gother Ay 0K RN damaie 19...34... and
the undersigned hereby promises to give the said Bank, from time to time as
required by the Bank, security and further security for the foregoing Note
by way of assignments and further assignments under Section 88 of the
Bank Act., upon the * goods ™ mentioned in the said Application and
promise, or by way of W arehouse Receipts or Bills of Lading for the same or
part thereof, and no security taken hereunder shall be melged in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Acting \L{ndgel for the time being, is
hereby appointed the Attomev of the undﬂsmned to give from time to
time to the Bank the security or further security above mentioned and to
sign the same on behalf of the undersigned.

Dated at Fredericton, N.B. this...... ...11th... day of...Sep...1934..

Property of The Royal Bank
of (‘anada, Fredericton, N. B.
Loan 1154

N The borrower to (Sgd) Ewart C. Atkinson

g RERR RIS o il b vsahii s s e s R Ry
Interest Sep 30 1934 1.78 CS Interest Dec 31 1934 291 S H
Interest Oct 31 1934 291 CS  Interest Jan 31 1935 291 HS
Interest Nov 30 1934 281 S C e stamp

r G 2603 Tu
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No. 31.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

37.45
T N S 16.72 Fredericton, N. B.,...Sep...14...19...34...
54.17 Feb.24/36 On demand...I...promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
I i i the sum of Five hundred thirty five..........ccooiieniii e,
Dollars with interest at the rate of.................. per cent. per annum from

date until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson
A PR T PEATACES e o w1y - bl i .5 105505 1 K 0 0k b

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undcrbloned under the terms of the *° Application
for credit and promlsc to give bills of lading, warehouse receipts or security
under section 825 nmde l)V the undersigned to the Bank, and dated the
......... 24th... Jany. .16th.. Iul\....................(_Lu OB a- o b ot mih it es o d SO4

..and the undf rancd he 'reby promises to give the s aid Bank, from time to
time as required b\ the Bank, security and further se curity for the foregoing
Note by way of assignments and further assignments under Section 88 of
the Bank Act, upon the ™ goods ™ mentioned in the said Application and
promise, or h\ way of Warehouse Receipts or Bills of Lading for the same
or part thereof, and no sccurity taken hereunder shall be meroed in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Acting Manager for the time being, is
hmob\ appointed the Attorney of the undctsltrnod to give from time to
time to the Bank the security or further security above mentioned and to
sign the same on behalf of the undersigned.

Dated at Fredericton, N. B, this...... 14th...... day of...... DD <« rras 19...34
Property of The Royal Bank
of ("fanada, Fredericton, N. B.
Loan 1164
N The borrower to (Sgd) Ewart C. Atkinson
e A T T R R ST oot A
Interest Sep 30 1934 1.63 CS  Interest Dec 31 1934 3.17 S H
Interest Oct 31 1934 3.17 €8S  Interest Jan 31 1935 3.17 H S
Interest Nov 30 1934 3.07 S C 6c stamp

10

30
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No. 32. Exhibits.
Porglg).?_.) A Plaintiff’s
ma Document.
(Promissory Note to be given for advances made under an agreement to :
furnish security.) P .
‘ . Fredericton, N. B. N?tz:}:)lr 3
310000 7. Sept 181]}1 ..................... 1934: .. advances
3.04 made under
an agree-
10.04 Feb. 24/36 On demand...I... promise to Menttogve
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, xes o110 41
NB.. ... the sum of...One hundred...00/100........cccoiiiiiiiiiiiiiiiieienns inclusive—

Dollars with interest at the rate of...7...per cent. per annum from date continued.

until paid, for value received. No. 82.
: ST ‘ , 18th Sept-
The })OTIOWt‘l' (Sgd) Ewart C. Atkinson Cmb(.].lbllg;; 4

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the under signed under the terms of the “ Application
for credit and promise to give bills of lading, warehouse receipts or security
under section 88 ' made h\ the undgrqncrned to the Bank, and dated the..
24th....Tanuzl-r_v...&...lh...]ul_\ ..................... day of.....cooovennenes 1934......
and the undersigned hereby promises to give the said Bank, from time to
time as required by the Bank, security and further security for the foregoing
Note by way of assignments and further assignments under Section 88 of
the Bank Act, upon the * goods " mentioned in the said Application and
promise, or l)\' way of \V&I‘t‘h(m\e Receipts or Bills of Lading for the same
or part there of, and no security taken hereunder shall be meloed in any
subsequent or taken to be substituted for any prior socun‘o_\f and the
Manager of the said Bank, or the Acting Manager for the time being, is
heleb\ appointed the Attorney of the undelslunod to give from time to
time to the Bank the securitv or further secur 1ty above mentioned and to
sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this......18th...... day of...... Sept...... 19...34
Property of The Royal Bank

of Ca nadd Fredericton, N.
Loan 1173

S The borrower to (Sgd) Ewarc . Atkinson
gign here al80.....c..ciiieiiinerinnaniins SRS G RN a a EE

Interest Sep 30 1934 .23 O8RS Interest Dec 31 1934 .59 S H
Interest Oct 31 1934 .60 CS Interest Jan 31 1935 59 H S
Interest Nov 30 1934 .57 SC 3¢ stamp

Q2
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No. 33.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

$100.00.......5.. .. i

92.64 Fredericton, N. B....Oct. 9...... 1034. ..

g, 64 Feb. 24/36 On demand....I...promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
P R the sum of One hundeed 00/ .....icooviiiiiiiaiinininrriieen 10

Dollars with interest at the rate of ....7....per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson

0 BEE BT v paaiaminhs sasmss 12 ehnn s nrsnnmrnsnss sy sessnsessnns

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of the * Application
for credit and promise to give bills of lading, warehouse receipts or
security under section 88° made by the undersigned to the Bank, and
dated the....... Bt Jan e b LOB SRR vy o bk s
da\ vy wowinngirvis «yuds 1934.... and the undersigned hereby promises to 20
give the said Bank, from time to time as roquned by the Bank, security
and further security for the foregoing Note by way of assignments dnd
further d\\lUIHIlentb under Section 88 of the Bank Act, upon the * goods ”
mentioned in the said Application and promise, or by way of W archouse

Receipts or Bills of Lading for the same or part thereof, and no sec urity
taken hereunder shall be merged in any subsequent or taken to be substi-
tuted for any prior security, and the Manager of the said Bank, or the
Acting Manager for the time being, is hereby appointed the Attorney of
the un(l(rﬂgucd to give from time to time to the Bank the security or
further security above mentioned and to sign the same on behalf of the 30
undersigned.

Dated at Fredericton, N. B. this...... 9th...... day of....... Oct......... 1934

Property of The Royal Bank of
(Canada, Fredericton, N. B.
Loan 1257 :
N The borrower to (Sgd) Ewart C. Atkinson

gign here also........ccc0iise e R -+ v = ey SRR
Interest Oct 31 1934 .42 C S Interest Jan 31 1935 .59 H N
Interest Nov 30 193¢ .57 S C 3¢ stamp

Interest Dee 31 1934 .59 S H 40




10

20

30

341

No. 34.
Form 325 A 3¢ stamp
3-25

(Promissory Note to be given for advances made under an agreement to
furnish security.)

$100.00............... 7.00 Fredericton, N. B......Oct..26th...19..34..
2.3
9.34 Feb. 24/36 On demand......... promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
b2 [T 7 SRR the sum of One hundred....00/100..............cociiiiiiiiiiiiiinins

Dollars with interest at the rate of ....7.... per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinson

Ul e T P« (MYl SN L R N AU

The foregoing note is given to THE ROYAL BANK OF CANADA
for an advarce made to the undersigned under the terms of the ** Appli-
cation for credit and promise to give bills of lading, warehouse receipts
or b(muntv under section 88’ mad.e by the undersigned to the Bank, and
dated the....24th. January &.. ..16th.. 1105 ¢SGR L SN . SO day of
............................... 1934" and the undohwncd hereby promises to give
the said Bank, from time to time as required by the Bank, security and
further security for the foregoing Note by way of assignments and further
assignments under Section 88 of the Bank Act, upon the * goods”
mentioned in the said Application and promise, or by way of W arehouse
Receipts or Bills of Lading for the same or part thereof, and no security
taken hereunder shall be merged in any subsequent or taken to be substi-
tuted for any prior security, “and the Manager of the said Bank, or the
Acting Manager for the time being, is hereby appointed the Attorney of the
undersigned to give from time to time to the Bank, the security or further
security above mentioned and to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this......... 26th...... day of....Oct....19.. 34

The Property of The Royal Bank
of Canada, Fredericton, N. B
Lioan 1323
S The borrower to (Sgd) Ewart C. Atkinson
sign here also

Interest Oct 31 1934 09 N Interest Dec 31 1934 59 S H
Interest Nov 30 1934 BSB7T 8 C Interest Jan 31 1935 59 H S
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Document.
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continued.,
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26th Oecto-
ber, 1934
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No. 35
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

7 Fredericton, N. B.
AR R 2.22 Feb. 24/36  ......... Oct. 3lst......... 19...34...
9.22 On demand...I...promise to

pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
I i s s the sum of .........One hundred 00/100............coieeininiiiiinnnnnn.
Dollars with interest at the rate of ...7...per cent. per annum from date
until paid, for value received.
The borrower (Sgd) HEwart C. Atkinson
T O I e o' 1wt o ot b r b Enpa e s ima s id

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of the ** Application for
credit and promise to give bills of lading, warehouse receipts or security
under section 88 ° nldd(‘ by the undersigned to the Bank, dated the ......
24th January & 16th July.................. ddV O IR R e e d s s 1934
and the undersigned hereby promises to give the said Bank, from time to
time as requned by the Bank, sec urity and further security for the fore-
going Note by way of assignments and further assignments under Section 88
of the Bank Act, upon the * goods ** mentioned in the said Application and
promise, or by way ot W archouse Receipts or Bills of Lading for the same
or part thereof, and no sec urity taken hereunder shall be merged in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Acting Manager for the time being, is
hel(‘by appointed the Attomey of the 11nde1%1gned to give from time to
time to the Bank the security or further security above mentioned and to
sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this ...... 3lst...... day of...... Oet.......19...34

The Property of The Royal Bank
of Canada, Fredericton, N. B.
l.oan 1342
The borrower to (Sgd) Ewart C. Atkinson
N ' L e B I 0L oo v svce s s s a e b &

Interest Nov 30 1934 .57 S C Interest Jan 31 1935 .59 H S
Interest Dec 31 1934 59 S H 3¢ stamp

10
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No. 36. Exhibits.
'm 325 A o
FOI‘I3 0% ) Plaintift’s
L 7 Document.
(Promissory Note to be given for advances made under an agreement to —
furnish security.) = 21.
$100.00.....eiineiniiannnn. i Fredericton, N. B....Nov. 17...1934... \,2221}?:;“
1.89 advances
———— made under
8.89 Feb. 24/36 On demand...... ‘promise to an agree-
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ?1??Ilt_i"_!~’1""
1 R thas sum of: (Ome Bundbad. . 000, . . oo i il 2o eolylba mss s ol s vos “{.::”, i-‘t'o i
Dollars with interest at the rate of ...7... per cent. per annum from date i jisive
until paid, for value received. continued.
The borrower (Sgd) Ewart C. Atkinson 1_{\}‘10-'\;3“}
tosign here......cocvviieiiiiiiiiai e e i
=) cmber, 1934.

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the under signed under the terms of the * Application
for credit and promise to give bills of lading, warehouse receipts or security
under section 88 > made by the undersigned to the Bank, and dated the......
24th Jany...&...16th July................ . AR GF% cote ST ST S 1934...
and the undersigned hereby promises to give the said Bank, from time to
time as required hy the Bank, security and further security for the foregoing
Note by way of assignments and further assignments under Section Sb of
the Bank Act, upon the “ goods 7 mentioned in the said Application and
promise, or by way of Warehouse Receipts or Bills of Lading for the same
or part thereof, and no security taken hereunder shall be merged in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Aecting \anuer for the time being, is
hewbv appointed the Attorney ()t the unde rsigned to give from time to
time to the Bank the security or further security above mentioned and
to sign the same on behalf of the un(lel signed.

Dated at Fredericton, N. B. this...... 17th...... day of...Nov...... 1934

The Property of The Royal Bank
of Clanada, Fredericton, N. B
Loan 1408
N The borrower to (Sgd) Ewart C. Atkinson
T e R s e s o o e STl o TTaind o et

Interest Nov 30 1934 .25 S C

Interest Dec 31 1934 59 S H

Interest Jan 31 1935 .59 H S

3¢ stamp
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No. 37.
Form 325 A
2-20
(Promissory Note to be given for advances made under an agreement to
furnish security.)

Due...... oy d ey A S SR e s
$200.00.......ccccevneen. R Fredericton, N. B....Dec. 7th...... 1934...
3.03
17. 03 Feb. 24/36 On demand...I...promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
N Beoiimsaass the sum of...... Aveo hmdied. 00100 . ..ociisssmis cisrngocanrineans

Dollars with interest at the rate of...7 ...per cent. per annum as well after as
before maturity for value received.

The borrower (Sgd) Ewart C. Atkinson
e e T S SRR e S R R PRt

The foregoing note is given to THE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of the ** Application for
credit and pmnnxe to give bills of lading, warehouse receipts or security
under section 88 " made by the undersigned to the bank, and dated the
...... 24th...January...&...16th.. Iul\/........................davof..................
1934... and the undersigned horebv promises to give the said Bank, from
time to time as require d by the Bank, security and further security for the
foregoing Note by way of assignments and fmthe assignments under
Section 88 of the Bank Act, upon the * goods " mentioned in the said
Application and promise, or by way of Warchouse Receipts or Bills of
Lading for the same or part thereof, and no security taken hereunder shall be
mergcd in any subsequent or taken to be substituted for any prior security,
and the Manager of the said Bank, or the Acting Manager for the time
being. is here l):y appointed the Att()lne\' of the underqﬂncd to give from
time to time to the Bank the security or further security above mentioned
and to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this...... 7th ... day of December...... 19...5

The Property of The Royal Bank

of Canada. Fredericton, N. B.

Loan 28
N The borrower to  (Sgd) Ewart C. Atkinson
S DR RE i SN S ES - e i e AR e A8 e g
Interest Dec 31 1934 .92 S H
Interest Jan 31 1935 1.18 HS
two 3¢ stamps

2
Ha

10

20

30

40)



10

20

30

345

No. 38.
Form 325 A

Y Y=
:)'...).v)

(Promissory Note to be given for advances made under an agreement to
furnish security.)

B 0 it s ab i ra 17.50 I'redericton, N. B....... Dec....13...1934...
3.00
21.  Feb. 24/36 On demand...... promise to
pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
by 0 - R the sum of...Two hundred fifty...00 .............. L LA /B

Dollars with interest at the rate of...7...per cent. per annum from date
until paid, for value received.

The borrower  (Sgd) Ewart (. Atkinson

o T T o TPRRRMRR RS R ST S JRRR SRR S

The foregoing note is given to THE ROYAL BANK ()]‘ CANADA for
an advance made to the unde rsigned under the terms of the = Application for
credit and promise to give bills of lading, warchouse receipts or security
under section -‘38 made by the undersigned to the lmnk, and dated the......
24th..Janv... & 16th..July............. a5 OF, i« L AORIA et b in
19...34 and fhc under \I“l](‘({ hereby promises to give the said Bank, from
time to time as 10([11110(1 by the Bank, security and further security for the
foregoing Note by way of assignments and further assignments under
Section 88 of the Bank Act, upon the * goods ” mentioned in the said

Application and promise, or by way of Warchouse Receipts or Bills of

Lading for the same or part thereof, and no security taken hereunder shall
be merged in any subsequent or taken to bv sub\*titut(*d for any prior
sec mlt\' and the Manager of the said Bank, or the Acting Manager for
the time being, is here I)\' appointed the Attorney ()i the lllldt!hloll(‘({ to give
from time to time to the Bank the security or further security above
mentioned and to sign the same on behalf of the undersigned.

Dated at Fredericton, N. B. this...13th...... day of...... Dee......19...34

The Property of The Royal Bank

of Canada, Fredericton, N. B.

L.oan 44
N The borrower to  (Sgd) liwart (. Atkinson
sign here also.............. TR TP P— b -
Interest Dec 31 193 86 S H
Interest Jan 31 1935 148 HS
two 3¢ stamps

£ x 2608 & K

[‘L\ll:luit‘
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No. 39.
Form 325 A
3-25
(Promissory Note to be given for advances made under an agreement to
furnish security.)

$...200.00............ 14 [Fredericton, N. B....Dec...27...1934..
2,26
16.26  Feb 24 /36 On demand......... promise to
pay to THE ROYAL:- BANK OF CANADA at its office in Fredericton,
PR R 3 e the)snml ok WO BT 5 58 voy ey e sm e 145 55 b svis s 0t BV TvR 45 4 Stk vr s 10

Dollars with interest at the rate of...7...per cent. per annum from date
until paid, for value received.

The borrower (Sed)  Ewart . Atkinson

e JT 103 SR 3 1<) ¢ oS

The foregoing note is given to THE ROY AL BANK OF (CANADA for

an advance made to the undersigned under the terms of the ** Application
for eredit and promise to give bills of lading, warchouse receipts or security
under section 88 7 made ]w the undersigned to the Bank, and dated
THD, o assesria 24th...... Jany.. SRR IIRLI D 555 s (< w by o uions s as Cvts kvt day
ity ovt, S1555 0 vane 1934, ..and ‘rlur undersigned hereby promises to give the 20
said Bank, from time to time as required by the Bank, security and further
security for the foregoing Note by way of assignments and further assign-
ments under Section 88 of the Bank Act, upon the ** goods ™ mentioned in
the said Application and promise, or by way or Warchouse Receipts or Bills
of Lading forthe same or part thereof, and no security taken hereunder shall
be merged in any Hll]lhtqlll:nt or taken to be substituted for any prior
security, and the Manager of the said Bank, or the Acting Manager for the
time being, is hereby .lmn»miul the Attorney of the 1nulu-11rm‘fl to give
from time to time to the Bank the »«unlm or further security above

mentioned and to sign the same on behalf of £ the unde rsigned. 30
Dated at Fredericton, N. DB. this......... 27the ..., day of.........
B8 ) 19...34

The Property of The Royal Bank
of Canada, Fredericton, N. B.

Loan 87

N The borrower to (Sgd) Ewart . Atkinson
e LAY D R e U e e v e T S e S .

Interest Dec 31 1934 15 HN
Interest Jan 31 1935 1.18 HS

two Jc stamps 40
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No. 40. Exhibits,
Form 325 A

S
-)'... )

Plaintifl 's
Document,

(Promissory Note to be given for advances made under an agreement to =
- : ; - 2]1.

furnish security.) e
s A AR = ST, o 09K Promissory
$- 0045 s +.75 Fredericton. N. B....JJan. 11...... ID3B... wokaifas
g Notes (hr
oY advances
B made under
5.34  Feb 24/36 On demand...I...promise to an agree-

pay to THE ROYAL BANK OF (CANADA at its office in° Fredericton, ment to give

AT xr-.“ll'.'i’.\ ¥
0N Bo the sum of...Sixty nine 45/.....ccconviiiieiinersiernriiasnire s Nos. 21 to 4l
Dollars with interest at the rate of.. ...per cent, per annum from date jelusive—
until paid, for value received. continued.
h | £ PR N0, 40,
The borrower (Sgd)  IBwart ¢, Atkinson ”_‘?I‘ S
. to sign here........ PR v [y e AR ey I Y S T L3t e T ary, 1035.

The foregoing note is given to THE ROYAL BANK OF CCANADA for
an advance made to the undersigned under the terms of the *° Application
for credit and promise to give bills of lading, warchouse receipts or security
under section 88 made by the undersioned to the Bank, and dated

20 the...... 24.. Jany...&...16th...July ....ooooviinnannnnn. Lodavoof Lo 1934
.................. 1934......and the undersigned hereby promises to give the
said Bank, from time to time as 1"(‘(1niro(l bv the Bank. security and further
security for the foregoing Note by way of assignments and further assign-
ments under Section 88 of the |><1nl\ Act, upon the  goods *” mentioned in
the said Appll( ation and promise, or by way of Warchouse Receipts or Bills
of Lading for the same or part 111010')1, and no sec urity taken hereunder shall
be merged in any subsequent or taken to be substituted for any prior security,
and the Manager of the said Bank, or the Acting Manager for the time
being, is hereby appointed the Attorney of the undersigned to give from

30 time to time to the Bank the security or further security above mentioned
and to sign the same on behalf of the undersiened.

Dated at Fredericton, N. B. this...11th............ day ofi...... Jany......
19...36

Property of The Royal Bank
of Canada, Frec lericton, N. B.

Loan 129
The borrower to (Ned)  Ewart C. Atkinson
sign here also.......ooiiiiiiiiiii ey i DTS
Interest Jan 31 1935 .26 H S
40 3¢ stamp
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No. 41,
Form 325 A

3-25

(Promissory Note to be given for advances made under an agreement to
furnish security.)

AT0000 0. 11.90 I'redericton, N. B....Jan. 29...1935...
-Hf-)
12.75  Feb 24 36 On demand...... promise to

pay to THE ROYAL BANK OF CANADA at its office in Fredericton,
N. B.......the sum of One hundred seventy 00 ..o 10
Dollars with interest at the rate of...7...per cent. per annum from date
until paid, for value received.

The borrower (Sgd) Ewart C. Atkinsen

to sign here...... S acirn N S R

The foregoing note is given to THIE ROYAL BANK OF CANADA for
an advance made to the undersigned under the terms of thv * Application
for credit and promise to give bills of lading, warchouse receipts or security
under section 88 7" made by the undersigned to the Bank, and dated the
2. Jany. & AR byl s e oy oficiceiciiiias A e e
and the undersigned hereby promises to give the said Bank, from time 20
to time as 1(({|mvd by the I)(llll\, security and further security for the fore-
voing Note by way of assignments and further assignments under Section 88
of the Bank Act, upon the ** goods " mentioned in the said Application and
promise, or by way of W arehouse Receipts or Bills of Lading for the same
or part thereof, and no security taken hereunder shall be me rged in any
subsequent or taken to be substituted for any prior security, and the
Manager of the said Bank, or the Acting Manager for the time being, is
he ub\' appointed the Attorney of the 111!(1(1\]"!11([ to give from time to
time to the Bank the security or further security above mentioned and to
sign the same on behalf of the undersigned. S0

Dated at Fredericton, N. B. this...29th...... day of...... Jany......1935.

The borrower to  (Sgd) Ewart (. Atkinson
sion here also......... S g
Property of The Royal lmnl\
of Canada, Fredericton, N.
Loan 194
hY

two 3c stamps
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16.—Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada.

No. 16
J. H. B.
Nov. 17/36
MILLS
SAINT JOHN, N. B.
CANADA

PORT ROYAL PULP & PAPER CO. LIMITED

Saint John, N. B.,
10 July 19, 1934.
Royal Bank of Canada,
Fredericton, N. B.
Gentlemen :

We acknowledge receipt of axswnmusl of money due or becoming due
on the contract we have with E. Atkinson, of Fredericton, N. B. The
amount of advances to Mr. Atkmmm on pulpwood from our company is
S10,975.62.

Yours very truly,

PORT ROYAL PULP & PAPER CO. LTD.
20 (Sgd) Antoine J. Lacroix
AJL: LG Antoine J. Lacroix
7.—Letter from Port Royal Pulp & Paper Co. Ltd. to A. C. Atkinson.
NO. 17
J. H. B.
Nov. 17/36
MILLS
SAINT JOHN, N. B.
CANADA
PORT ROYAL PULP & PAPER CO. LIMITED
30 Saint John, N. B.,
July 24, 1934.
A. C. Atkinson,
Fredericton, N. B.

Dear Sir :

Regarding advances on vour contract for this years contract of Pulp-
wood, we are going to make all the effort possible to provide further advances
of three thousand for August 6, if at all possible.

Yours very truly,

PORT ROYAL PULP & PAPER (O. LTD.
40 (Sgd) Antoine J. Lacroix
AJL: LG Antoine J. Lacroix
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22.—Letter from Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson.
No. 22
!!. l—i. ]‘).
MILLS Nov. 1836
SAINT JOHN, N. B.
(CANADA
PORT ROYAL PULP & PAPER CO. LIMITED
Saint John, N. B.,
E. (!, Atkinson, Sept. 13th, 1934.
New Lepreau, Ltd.,
Fredericton, N. B.
Dear Sir:

In order for us to continue further advances for your operations, as
discussed at the office of Mr. Murray. Manager of the Royal Bank of Canada
at Fredericton, we are enclosing three copies of bill of sale which will have
to be signed by the Bank, yourself and all others concerned in the matter.

If you will please attend to this matter promptly, it will simplify the
further advances you need for your operation.

The original has been sent to Mr. Murray, and this, as well as the three

copies, will have to be duly executed.
Yours truly,
PORT ROYAL PULP & PAPER (O. LTD.
(Sed.) Antoime J. Lacroix
AJL.: EM Antoine J. Lacroix

Enec.

10

20
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to Royal Bank of Canada.

No. 23
J. H. B.
Nov. 18/36.

923.—Letter from Port Royal Pulp & Paper Co. Ltd.

MILLS
SAINT JOHN, N. B.
CANADA
PORT LIMITED
Saint John, N. B.
Sept. 13th, 1934.

ROYAL PULP & PAPLR CO.

Mr. Murray, Manager,
Royal Bank of Canada,
Fredericton, N. B.
Dear Sir:

With further reference to our conversation in your office on Sept-
ember 10, 1934, we are including with this letter bill of sale for the New
Lepreau Limited, I8, C. Atkinson, jointly with the Royal Bank of Canada
and the Port Royal Pulp & Paper Co. Ltd. This is in line with the writer’s
proposition, and we can only make further advances for the continuation
of Mr. Atkinson’s operations if this bill of sale is duly signed by all the
parties, and returned to us in as short a time as possible.

We have sent Mr. Atkinson three copies, as we need four, and are
sending you the original. You will be able to get the other three copies
from Mr. Atkinson.

Yours truly,

PORT ROYAL PULP & PAPER CO. LTD.
AJL : EM (Sgd.) Antoine .J. Lacroix

Ene, Antoine J. Lacroix
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25.—Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd.

No. 25
J. H. B.
Nov. 18/36
THE ROYAL BANK OF CANADA
Incorporated 1869
PLEASE ADDRESS
ALL COMMUNICATIONS
TO THE MANAGER
CABLE ADDRESS “~ ROYALBANK ™ 10
FREDERICTON, N. B., Sept. 14. 1934,
Without prejudice to our position.

The Port Royal Pulp & Paper Co., Ltd.,
SAINT JOHN, N. B.

ATTENTION ANTOINE J. LACROIX
Dear Sirs :

We have received your letter of the 13th inst., also the document. As
acdvised during our conversation, we cannot see any reason why the bank
should release our Section 88 Security and join with you in a Bill of Sale
on a pro rata basis of our debts; nor to accept settlement on the same 20
basis.  We might possibly be willing to accept payment of our debt at the
rate of 83 per cord as the pulpwood is delivered to you but this proposition
would have to be approved by our Head Office.

As mentioned above, we at this time cannot see any reason why we

should relinguish our first security on the pulpwood a ind” shall be glad to
hear from you further regarding the matter.

Could you not now arrange to pay our loan of 88,000 to . C". Atkinson
on the ])ul[)\\uo«l contract and naturally you would then have full control
of the pulpwood as our security under Se ction 88 would then be released.

We observe on page No. 2 of the Document, under the paragraph 30

“ shipments,” that shipments will begin in March 1935. You apparently
have overlooked vour letter stating that you would take delivery of 3,000
cords this year.
Yours truly,

(Sgd.) H. S. Murray
Manager.




40

353

24.—Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada.

No. 24
J. H. B.
Nov. 18/36
MILLS
SAINT JOHN, N. B.
CANADA

PORT ROYAL PULP & PAPER ('O. LIMITED
Saint John, N. B.,
Sept 15th, 1934.
H. S. Murray, Manager,
Royal Bank of (/(mada
Fredericton, N. |
Dear Sir :

We have your letter of September 14th, and as the writer has repre-
sented to you unless we have some security on the New Lepreau, we are
going to have to discontinue all advances entirely. As you know, this
plaux [. (. Atkinson in a state of bankruptcy, and someone will have to
step in and complete the operations, and both of us will stand considerable
loss. We have represented plainly to you that on the strength of the letter
you have written him it is not our intention to advance any more money to
increase your security under Section 88, Unless a prompt decision is
arrived at, we are going to drop out of the picture all together and take
our own chances tcotlrdmtf the advances we have made.

On the paper which we sent you to be signed, you will find reference
permitting vou to hold present guarantee under Section 88, which you
now have, until fully paid. If you think that this does not cover you fully,
just as much as you are now, we do not see what else we can do, but unless
our own company is receiving some security, we are going to drop the
matter entirely. We regret to “advise that we have no other proposition to
make. This is our final decision in the matter.

The operations are at the stage at the present time where it is time for
us to come to a decision of discontinuing advances or not, and we do not
want to go any further.

If you decide not to give us the security we are asking for, you had
better make au(mgement\ to finish the operations. The market on pulp-
wood has dropped enough to enable us to turn around and purchase wood
to make up for the loss we may have to stand on this contract with E. C.
Atkinson.

Yours very truly,
PORT ROYAL PULP & PAPER CO. LTD.
(Sgd.) Antoine J. Lacroix
Antoine J. Lacroix

AJL: EM

L o2e0s il
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18. - Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd.

No. 18
J, H. B.
Nov. 17/36
THE ROYAL BANK OF CANADA
Incorporated 1869
PLEASE ADDRESS
ALL COMMUNICATIONS
TO THE MANAGER
CABLE ADDRESS “ ROYALBANK ”
FREDERICTON, N. B., December 13, 1934.

Port Royal Pulp & Papor Co. Ltd.
SAINT JOHN, N.

Dear Sirs :

We have today received from Mr. Atkinson cheque for $250.00 which
is being credited on his account and we understand that it is for supplies and
accounts now due.

We would like to have, when convenient, a statement of the pulpwood
delivered to you this fall including the quantltv recently shipped, which, we
understand, was approximately 1,775 cords and in connection w ith the
latter we shall expect shortly a cheque at the rate of $2 per cord, to be
applied on Mr. Atkinson’s pulpwood advances now amounting to $8,000.

Thanking you for your attention to this matter.
Yours truly,

(Sgd) H. S. Murray
Manager

10

20
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19.—Lefter from Port Royal Pulp & Paper Co Lid. to Royal Bank of Canada.

No. 19
3 [ 5 5o
Nov. 17/36
MILLS
SAINT JOHN, N. B.
CANADA

PORT ROYAL PULP & PAPER CO. LIMITED

Saint John, N. B.,
December 21, 1934
Royal Bank of (‘anada,
Fredericton, N. B.
Attention N. 5. Murray, Manager.
Dear Sir :
Referring to your letter of December 13th, we wish to advise that E. €.

Atkinson delivered during November and December 1772 cores of peeled
spruce pulpwood.

Trusting this is the information you require,

Yours very truly,

PORT ROYAL PULP & PAPER C. LTD.
(Sgd) Antoine J. Lacroix
Antoine J. Lacroix
.L‘XJIJ . EM

¥ G 2603 Zx
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lixhibits. B.—Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd.

Defendants’ B
D!J:ilitlent». -J. H B.
B. Nov. 18/36
Letter from THE ROYAL BANK OF (CANADA
i{f”(y;ll ?d‘:lk Incorporated 1869
b ot PLEASE ADDRESS
Royal Pulp ALL COMMUNICATIONS
& Paper TO THE MANAGER
Co. Ltd., CABLE ADDRESS " ROYALBANK ” 10
27th Decem- e =
ber 1034 FREDERICTON, N. B.. December 27, 1934.

The Port Royal Pulp & Paper Co. Ltd.,
SAINT JOHN. N. B.
Dear Sirs :

Referring to your letter of the 2lst inst. advising that you have
received from Mr. Atkinson 1772 cords of pulpwood. according to your
agreement you should send us upon receipt payment at the rate of $2 per
cord and we must now ask you to forward the amount by return mail.

We might mention that Head Office has been advised that a payment
would be made this month and if it is not forthcoming it will place us in a 2
somewhat awkward position with them.

Thanking you for your attention to this matter.

Yours truly,
(Ngd) H. S. Murray
Manager.
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C.—Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada.

G
J. H B.

Nov. 18/36

MILLS
SAINT JOHN, N. B.
CANADA
PORT ROYAL PULP & PAPER CO. LIMITED
Saint John, N. B.,

December 28, 1934.
Royal Bank ot Canada,
Fredericton, N. B.
Attention N. N. Murray, Manager.
Dear Sir :

We have your letter of December 27th, and are sorry to advise that
we have never agreed to apply $2.00 per cord for the Royal Bank of Canada
on E. €. Atkinson’s contract for pulpwood. We have made you a pro-
position, as a kind of settlement under the circumstances, which you and
your head office did not seem to approve of, as you came back with a
proposition of $2.00 per cord, which was never agreed to by us. We feel
now that as we had to carry the advances for the continuation of Atkinson’s
account, the Port Royal Pulp & Paper Co. Ltd. is entitled to deducting the
first money in the amount of their own advances before any other money
goes out of that operation or out of that pulpwood. As the Port Royal
advances represent the labour, stumpage, etc., and as Mr. Atkinson was
getting advances from Port Royal at all times, according to the terms of
the contract, we feel that we have filled our obligations entnely, and that
we have first right to the deduction of our advances before anybody else.

Yours very truly,
PORT ROYAL PULP & PAPER CO. LIMITED.
(Sgd.)

AJL:EM Antoine J. Lacroix

Antoine J. Lacroix

Zzx2
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26.—Letter from Royal Bank of Canada to E. C. Atkinson.

[dent
J. H. B.
No. 26
J. H. B.

Nov. 18/36

THE ROYAL BANK OF CANADA
Incorporated 1869
PLEASE ADDRESS

ALL COMMUNICATIONS

TO THE MANAGER
CABLE ADDRESS “ROYALBANK ”

FREDERICTON, N. B., May 15, 1935.
E. C. Atkinson, Esq.,
Fredericton, N. B.

Dear Sir :

Referring to our conversation of today and letter dated the 13th instant
to you from the Port Royal Pulp & Paper Co. Ltd., the proposition sub-
mitted by the Company is not satisfactory to the Bank and we again notify
you that none of the pulpwood is to leave the shipping point until our
advances of $8,000 are repaid.

Last year when the Company could not advance any more funds to

carry on the operation, the Bank came to your assistance, and also theirs,
by granting advances which were made under Section 88 of the Bank Act

We wish to avoid taking legal action under our security to seize thi?
wood but unless payment is forthcoming at any early date, we shall be

forced to take this step. Please therefore give this vour immediate

attention.
Yours truly,
(Sgd.) H. S. Murray
Manager.

10

30
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D.—Statement of Account as between Port Royal Pulp & Paper Co. Ltd. and
E. C. Atkinson.

Debit Balance old contract
advanced

Moneys paid to E. C. Atkinson before assignment
of the Draw Shaved contract and moneys
subsequently paid to E. C. Atkinson and/or
the Royal Bank which was received by the

bank
Wages paid by Port Royal
Supplies

Stumpage, Workmen’s Comp. Taxes ete.

Rent Housing men

Freight on Wood received under the contracts

(Credits, Wood received.
707.17 cords (@ 6.50
5298.26 ., (@ 7.25

6005.43 cords

Detail of Supplies

Kitchen Bros. Ltd.

Budovitch Bros.

W. H. Thorne & (Clo. Ltd.
Vassie Brock Manchester Litd.
Imperial Oil Ltd.

J. 8. Neill & Son Ltd.

John Palmer Co.

John Gibson & Son Ltd.

Jones, Schofield, Hatheway Ltd.

A. E. Williams

W. W. Boyce

H. Disston & Sons Ltd.

Jos. Fletcher

Dominion Rubber Co. Ltd.
Canadian Fairbanks Morse Ltd.
Sundry

Total Debits

43,008.97 43,008.97

D1
J. H. B.
Nov. 19/36
5,330.91

11,096.56
9,631.11
4,482.31
7.376.56

26.00
5,607.81

43,551.26

4,596.60
38,412.37

542.29‘
D2
J. H. B.
Nov. 19/36

1,966.21
987.71
90.64
180.30
72.08
94.75
94.62
401.46
630.26
160.00
228.20
164.29
97.00
19.60
56.10
.75

5,183.97
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Credit for wood received from F. A. Taylor
& others

Details of Stumpage, Taxes. etc.

Royal Bank of (‘anada 1/2 renewal of mileage
License of New Lepreau Ltd. 1934

Provincial Treasurer—Stumpage & Interest thereon

Workmen’s Clompensation Board

Hanson, Doherty & West— Stumpage (Frasers)

Department of Lands & Mines —1/2 renewal of
mileage License of New Lepreau Ltd., 1935

701.66

4,482.31
D3
J. H. B.
Nov. 1936

409.20
4,790.49
724.11
1,044.68

408.08

7,376.56
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