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[Delivered by MR. M. R. JAYAKAR]

This is an appeal under the provisions of Section 66a of the Indian
Income Tax Act, 1922, from a judgment and decree of the High Court of
Judicature at Lahore dated 8th April, 1944, delivered and passed on a
reference made by the Income Tax Appellate Tribunal Punjab under
Section 66 (1) of the Indian Income Tax Act, 1922 (Act XI of 1922), as
subsequently amended, and hereinafter referred to as ‘‘ the Act.”

The year of assessment concerned is 1938-39.

The question referred to the High Court by the Income Tax Appellate
Tribunal (hereinafter called ‘‘ the Tribunal *’) was as follows: *‘‘ Whether
in the circumstances of this case, there could be a valid partnership between
Lachhman Das as representing a Hindu undivided family on the one hand
and Daulat Ram, a member of that undivided Hindu family in his individual
capacity, on the other? ° This question was decided by the High Court
in the negative—thereby reversing the decision of the Tribunal dated 8th
September, 1942.

A Hindu named Tulsi Ram had two sons, Chunilal and Lachhman Das
(the Appellant}). Chunilal had three sons and Lachhman Das had seven
sons, two of whon were named Daulat Ram and Kanhaya Lal. Shorily
beforc his death in 1930 Tulsi Ram made a gift of Rs.30,000 to Daulat
Ram. Daulat Ram deposited this sum at interest with the firm of the joint
family carried on by Chunilal and Lachhman Das. The family was
governed by the Mitakshara Law.

In or about 1938 a partition took place between Chunilal and his sons
on the one hand and Lachhman Das and his sons on the other. Lachhman
Das and his sons, however, rernained joint. Daulat Ram was repaid his
deposit, which, with interest, had increased to Rs.48,c00, and this sum he
invested in certain mills called the Indian Woollen Textile Mills. Tt is
undisputed that this sum was his separate property. It has been found as
a fact by the Tribunal and that question is not now before this Board that
the mills were the property of a partnership consisting of the undivided
family of Lachhman Das and his sons of the one part and Daulat Ram
in his individual capacity of the other part.
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In the assessment for the year 1938-39 on the Appellant the question
arose whether for the purposes of such assessment the mills could be held
to belong to the joint tamily of the Appellant and his sons or to a pariner-
ship consisting of the joint family ot the one part and Daulat Ram and
Kanhaya Lal of the other. In his assessment order dated 1xth July, 1941,
the Income Tax Officer, Amritsar, held that the mills belonged to the joint
family and that the sum of Rs.48,000 should be treated as a loan by
Daulat Ram to the family. The assessment was made accordingly. The
Appellant appealed against the order to the Appellate Assistant Commis-
sioner of Income Tax, who, by his order dated 1st November, 1941, upheld
the order of the Income Tax Officer. The Appellant thereupon appealed
to the Tribunal against this order of the Appellate Income Tax Commis-
sioner. The contention that Kanhaya Lal was a partner, which had been
urged in the previous proceedings, was given up at the hearing. By its
order of 8th September, 1942, the Tribunal allowed the appeal, holding
that the mills belonged to a partnership consisting as stated above. The
Tribunal held that Daulat Ram received as aforesaid by a gift from his
grandfather as early as 192g-30 a sum of Rs.30,000, which he at first
invested in the joint family business and subsequently, when it had increased
to Rs.48,000, he invested it in the mills. This investment has all along
been treated by the Income Tax Department as the individual asset of
Daulat Ram, and the interest earned on that amount from the business had
been included in his separate assessment and had been allowed as such in
the assessment of the mills for 1938-39. The Tribunal went on te add
that, in view of this treatment of the capital as well as the interest, they
found it difficult to appreciate the conclusion of the Income Tax authorities
that Daulat Ram could not be deemed to have any separate interest in his
individual capacity as a partner in the mills. There was no evidence
whatever, they added, to show that either the capital or the interest was
blended with the joint family property or its income or merged in one
general account. On the other hand, it is common ground that in the
account of the mills the investments of the family and the interest derived
on their capital were systematically discriminated from those belonging to
Daulat Ram.

The Tribunal then referred to certain authorities and distinguished some
of them from the case before them, holding, in the result, that the mills
belonged to a partnership consisting of the joint family of the one part and
Laulat Ram, in his individual capacity, of the other part, and that 1t was
competent for a member of a joint Hindu family to contract in his own
individual capacity with the family as a matter of partnership and to main-
tain a separate interest for himself in that concern. For these reasons they
reversed the decision of the Appellate Assistant Commissioner and allowed
the appeal.

Application was made by the Respondent for a reference to the High
Court. In that application it was stated that the following questions of
lew arose: “ (1) Can there be a partnership within the meaning of Sec-
tion 2 (68) of the Indian Income Tax Act, 1922, between a Hindu undivided
family as such on the one part and one of its undivided members in his
individual capacity on the other part? (2) Even if such a partnership
was permissible in law, is there any evidence on record in this case to
show the existence of such a partnership between the Hindu undivided
family of Messrs. Lachhman Das and Sons (including Daulat Ram) as
represented by its Karta Lachhman Das on the one part and Daulat Ram
on the other part? ”’

The form of the second question suggested that for the purposes of the
partnership the Hindu undivided family concermed was represented by its
Karta Lachhman Das. It appears that, when so stated, the question was
sibiecied to a slight variation from the form in which it was adumbrated
before the Income Tax authorities.

The Tribunal drew ﬁp a statement of the case and referred it to the
High Court. The case set out the facts stated above and added that the
accounts of the business showed that a two-annas share of the profits had
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been allocated to Daulat Ram; there was no written instrument of partner-
ship, but it had been shown Leiore the Tribunal that a certificate of regis-
tration of the firm was granted by the Registrar of Firms under the Income
Tax Act on 2nd March, 1938. The case further stated that the suggestion
that Daulat Ram was simply a creditor of the mills in his individual capacity
was negatived by the fact that, as slated above, a portion of the profit
had been allocated to hiin in accordance with his alleged share in the firm.

[he Tribunal proceeded to say that they accepted as a fact and there
was evidence to show that Daulat Ram was interested in his own right in
the concern, hiaving coniracted expressly in his private capacity and having
taken care not to merge his interest in that of the joint family of which he
was a member. Consequently, the Tribunal held, there could be no legal
objection to a valid partnership existing between the Hindu undivided
family and one of its members.

Out of the two questions mentioned above, the Tribunal regarded the
second question as one of fact, and as it had been decided by the Tribunal
as a fact, they declined to refer that question to the High Court. As to
the first question, the Tribunal, with the consent of both sides, framed it
in the form mentioned at the commencement of this judgment.

The reference cume on for hearing before Din Mohammad and Sale,
JJ.. of the Lahore High Court, on 18th April, 1944, and on the same
day the judgment of the High Court was delivered, answering the question
in the negative and thus reversing the decision of the Trbunal.

Before their Lordships objection was taken to the form of the question
as set out above on the ground that in the previous proceedings beiore the
Income Tax authorities the partnership relied upon was Dbetween the
members of the Hindu family as such on the one hand and Daulat Ram,
in his individual capacity, on the other. Their Lordships, however, must
accept the question as stated in the case presented for their consideration,
whatever its previous form might have been. Their Lordships are therefore
concernied In this case only with the validity of a partnership between the
Karta of the family representing it on the one hand and a member of that
family in his individual capacity on the other. It is unnecessary to con-
sider in this case the question relating to the validity of a partnership
between a Hindu undivided family as such of the one part and one of its
undivided members in his individual capacity of the other. With reference
to the latter kind of partnership, there seems to be some authority favouring
the view that such a partnership cannot exist under the rules of Hindu
Law, but their Lordships do not propose to deal with that question in this
case.

The argument before their Lordships on behalf of the Appellant is as
follows: —

{1) It cannot be doubted that a co-parcener in a joint and undivided
Hindu family can enter into contractual reiationships with the members
of that family while remaining joint with them; and (2) if so, partner-
ship being in its nature a contractual relationship. there should be, on
general principles of Hindu Law, no objection to the validity of such
a transaction. This argument was reinforced by another that the
rules of Hindu Law permit the formation of a partnership between the
managing member of a Hindu joint family on the one hand and a
stranger on the other. In such a case, it is argued, the family as a
unit does not become a partner, and consequently the objections to
the formation of such a partnership due to the fleeting and changeable
nature of a joint Hindu family do not arise; such of its members as
in fact enter into contractual relations with the stranger alone become
partners, and the partnership would be governed by the Indian Partner-
ship Act.

Authority for this proposition, it would appear, was to be found in
Mayne’s Hindu Law, oth Edition, page 308, and in a decision of thia
Board (P.K.P.S. Pichhappa Chelliar v. Chokalingam Pillai, (1934), 36
Bom. L.R. 976) where this passage from Mayne was approved and relied
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upon. The Tribunal relied upon Mayne's authority but the High Court
disiinguished it on the ground that Daulat Ram, though he might have
made a contribution in his individual capacity from his separate funds,
could not be regarded as a stranger so long as he continued his connection
with his undivided family in the capacity of a co-parcener. The term
‘“ stranger ’, the High Court said, implies an idea of being foreign or
alien to the family, and this description cannot fit in with a co-parcener of
the same family *‘ so long as he is a composile member thereof *’.

After careful consideration, their Lordships cannot accept this view and
on general principles they cannot find any sound reason to distinguish the
case of a stranger from that of a co-parcener who puts into the parinership
what is admittedly his separate property held in his individual capacity
and unconnected with the family funds. Whalever the view of a Hindu
joint family and its property might have been at the early stages of its
development, their Lordships think that it is now firmly established that
an individual co-parcener, while remaining joint, can possess, enjoy and
utilise, in any way he likes, property which was his individual property,
not acquired with the aid of or with any detriment to the joint family
property. It follows from this that to be able to utilise this propery at
his will, he must be accorded the freedom to enter into contractual relations
with others, incinding his family, so long as it is represented in such
transactions by a definite personality like its manager. In such a case he
retains his share and interests in the property of the family, while he
simultaneously enjoys the benefit of his separate property and the fruits
of ils investment. To be able to do this, it is not necessary for him to
separate himself from his family. This must be dependent on other
considerations, and the result of a separate act evincing a clear inlention to
break away from the family. The error of the Income Tax Officer lay in
his view that, before such a contractual relationship can validly come into
existence, the ‘‘ natural family relationship must be brought to an end .
This erroncous view appears to have coloured his and the subsequent
decisions of the Income Tax authorities.

In this view of the Hindu Law it is clear that if a stranger can enter
into partnership, with reference to his own property, with a joint Hindu
family through its Karta, there is no sound reason in their Lordships’
view to withhold such opportunity from a co-parcener in respect of his
separate and individual property.

For the Respondent it was argued that the case of a partnership with a
stranger can be distinguished on the ground that the Karta's entering into
a partnership on behalf of a joint Hindu family is in substance of the
nature of an alienation, insofar as it permits the person accepted into
parinership {o participate in the fruits of the family partnership and to
that extent it causes a loss or detriment to the family, much in the same
way as if the Karta had made a pro tanto alienation of the family property.
Oz this basis, it is argued, that, on general principles of Hindu Law, an
alienation may be permmitted, in certain events, in favour of a stranger,
but not in favour of a co-parcener; the two cases are therefore distinguish-
able. Dealing with this argument, their Lordships find the analogy remote
and fantastic between an alienation of the family property and an accept-
ance of a stranger to the benefits of a partnership with it. In no sense can
such acceptance be regarded as an alienation; and, further, even if it
could be so regarded, it is now established by several rulings, including one
of this Board (see Sardar Bahadur Sir Sunder Singh Majithia v. Commis-
sioncr of Income Tax (1942) L.R. 69 1.A. 119), that a joint Hindu family
can alienate an asset belonging to it to a member of the family without
cansing a disruption of the family. This case also throws a sidelight upon
the question at issue in this appeal insofar as it holds that there is nothing
to prohibit members of an undivided Hindu family from entering into a
partnership in respect of a portion of the joint property which they have
partitioned among themselves.

On the Respondent’s behalf their Lordships’ attention was invited to a
case (Rai Behadur Lokenatk Prasad Dhandhania v. Comsmissioner of
{ncome Tax, Bihar and Orissa (1940) 8 1.T.R. 369), but the facts of thar
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case are clearly distinguishable. The partnership there (as the Judgment
of the High Court in that case states) was formed between the same
individual acting, on the one hand, as the Karta of the joint Hindu family
and, on the other, as a partner in his individual capacity. He came to
occupy, in the same transaction, two difierent capacities: one as repre-
senting the interests of the family and the other as representing his private
interests. These two capacities might in certain conceivable circumstanc
be in conflict. The partnership in that case was therefore rightly dis-
allowed.

In conclusion, it was argued ior the Respondent that a joint hindy
family being, by its nature a irequently changing entity no partnership
could be formed with it. This objection, if vahd, would be equally opera-
tive against a partnership of the tamily with a stranger, whica the auchori-
tes prove, and it is practically conceded in this case, can be validly
formed. DBut, apart from this answer, it may be poiuted out that though
in its nature a joint Hindu family may be fiecting and ransitory, it kas
been regarded as capable of entering, through the agency of its Karw, into
dealings with others. Without accepting the view ot some eminent Hindu
Judges that a Hindu joint family is, in its true nature, a *‘ corporation "
capable of a continuous existence in spite of fleeting changes in 1ts con
stitution, 1t is enough to state that for the purpose of such a transaction
effected through the medium of its Karta, it has been, for a long time
past, regarded as an entity capable of being represented by its manager.
The class of cases, nf which the ruling (Chandrika Prasad Reawm Swaricp v.
Comimissioner of Income Tax (1939) 7 I.T.R. 26g) is an illustration, went
on a different principle, namely, that a firm, not being recognised as a
legal entity, cannot as such enter into partnership with another firm as such.
That principle cannot be applicable to a joint Hindu family in trensacticns
where it acts through the agency of its Karta.

For all these reasons, their Lordships’ answer is in the affirmative te the
question which is before them. The appeal will therefore be allowed, the
decision of the High Court reversed and that of the Tribunal restored, and
the case will be referred back to the Income Tax authority concerned to be
dealt with in the light of their Lordships’ answer. The Respondent will
pay the costs of the Appellant here and of the proceedings in India. Their
Lordships will humbly advise His Majesty accordingly.
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