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* IN THE PRIVY COUNCIL.

Counci}) Chember, :
whitehsall, S. W, 1.

nda 2nd

Present:

LORD PORTER

LORD NORMAND

LORD OAXSEY

LORD R=ID

LORD ASQUITH

{ AP FROM THE LM E P

Between:

THE CITY OF MONTEE
and

N FE ASSURANCE COMPAN F_CANADA




To Judicial Committee of -Privy Council,
H.M. Patent Office, &c., &e.

MARTEN, MEREDITH & Co.,

Shorthand Writers,
11 New Court,
Carey Street, W.C.2
(Midland Circuit and Leeds Assizes)




17 THE PRIVY CCUICTIL.

Councill Chambe
Vhitehall, S, U. 1.

Honday, 2nd July, 1951,

Present:
LORD F
LORD I7
L0ED O
LomD nEID
LOZD ASIUITE

ORTER
ORMAZTD
X3EY

0l APPEAL TROI! THE SUPRENE COURT OF CAIADA

e 2 e e oy Sy 8 ey S P St ot s et oy e g

Betieen:
TEE CITY QF lMCITEEAL (Aopellent)
and

SUN LIFE ASSURANCE COIPANY OF CATADA  (Resvnoundent)

e o e e e et e e et o e et b e e e e

(Transcript of the Shorthand lotes of larten, lieredith & Co.,
11 Hew Court, Carey Street, London, V, C, 25.

- o e e e e ety ot v e Gt et St e e et

MR, L, E, BEAUuI EU, X.C,, MR, HOUORE PAREKT, K.C,, MR, H. U
SEGUIN, K (0f thne Ganedlun Bar) and MR, FRAWK GAl
instruotcd by liessrs, Blake & Redden, appeareda for the
Appellant,

MR, . P, BPAIO, K.G., MR, HAZEY HANSARD, X.C i, R. D, TAYLOR,

K.C., (of the Cenadian Bar) and MR, G D. ;&UIBB instructed by

Messrs, Lawrence Jones & Co., oppeared for the ROSponQen

N

MR, A, U, WEST, ¥X.C, (of the Canadian Bar) neld a watching drie
on behalfl of an interested pearty.

I cHHT=E D aY
TR, BnalS: YVey I first sonly nyself to & cquestion nut to ne
toverCs the close of last week walch Is very nertinent, I
think, to the case:; <zhet 1s the cuestion ny Lord Reid DUt
referring to the sanction oy the Board of the formulea of

veluction which we f£ind in the menusl, I will on the
voint reler to vhe Tollowing vhich is wnot is Tound in the

recoxd., Pirst, of course, we asve thc resolution ol the
Zotrd itscld )

b sl b " - — ~— L - L2 ~ ~ T - ~ L
L0ZD 20Z=TZR: 0 Thot means toe nosivion in Shis case? I went ©o
——— -~ . - ~ = PR TR !
Thow waet you mean vy "resolution®,
2 ol T L < -~ 2 PO - _ -~y
S=l, ZHAIDY It is ey waze G4 of the manual,



LORD PORTER: That is tae blue manuel?

[ on)
IR,

BRAIS: - Yes, ny Lord. Te find herc at page 94: MWIT we
refer to the anendrment to article 382 as contained in .
Section 1% of 3 George VI, chepter 104, we Tdnd the Tollowing:
'in orcder to permit the Board of Revision to proceed with

the general and commlete valuation of the immoveable
sronerty'"...... Then it continues to sey, as we hed recd
thie other day, thet they shell nave power to instruct

on the forms end nmethods ané so forth, That truncated
quovation is, of courseE, Section 382 of the Statute which is
Tound at nage 170, SLb—?;‘“‘*&Dh 14,

I reread it beceuse it is important, beceuse it is
the CﬂuD’lﬁL Statute nasseé by vrovinciel authority.
"The Board may =t any tine deternizne the manner in which the
&85e5s0rs S;all roceeld with *new" yori, vrepare tne forms,

D
Cocuments and Dooks which t.ey shell use, vrescrive the date
and information thatv the &ssessors snﬁll ovbtein end enter in
thelr Dookxs or on the said Cocuments, end glve these

instructions, cccordi nblv to the chiel essessorl, They
deternine the menner in wihich tiie assessors proceed with
their work, I em not going to read that resolution in foto

but the following lincs are very immortant.

LORD PORTEZP: Vhere is thls?

B,

4, my Lord, TATSer
e ouestion the Board of

BRAIS: It is tie bottom of page 9
th
gsolution on Seﬁtember 21s%,

0
due and proner consideration of
Revision passed the Tollowing re
1939, which gives & very cleur outline of how the revalustion
is %o e gccomvllsbe and the menner of nroceeding with the
woxlkh, That vparegraph, of course, does not bind the Board
Ve will come %o what implication may arise out of it.

This is the resolution, "Whereas the city assessors
are going to undertake" -~ this is the Board speekxing, I
take it —-- Ythe complete veluation of all 1nmovegb1e pronerty
in the City of Montreal and theré is reason for the Board of
Revision after taking knowledge of the letter ané notes
of the Director of Services" -- I stress "efter taking
knowledge of the letter® —- Yof Sentenber 9th:  (a) to modify
the instructions transmitted by the Board to the chief
assessor on June 30th, 1939; (b) to determine the menner
in which the ausessors shell proceed with their work and
preseribe the date and information that the assessors shall
obtein and enter in theilr books and give these instructions
accordingly to the chief assessor.”

Ve will see tre letter seving thaet this Sun Life

building es well as all buildings were assessed in 1937 end
1838 on the method walch we Tind in the book,

Then ot nage 97, the penultimete varagreph, we
£ind thet ftae poord dlirects as follows., One aas 1in nlnd the

letter end notes of the Director of Services as to thot very
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At that time, as we will see, and I an efraid
we will have to go into it in some detail, the method
being employed for the veluation of bu17u1LUs in Montreal
ves the method which we find in the exhibit which we were
last looking &%, where the vaeluestion is arrived at by
appreisal of the value of the bullding on quantities and
velue.

LORD ASQUITH: WThe Board directs that the method for the
third class of property shell continue to be emvloyedh:
7here does it do thet?

IR. BRAIS: At poge 97, the venultinmate par
of puildings in the third group will co
present.

grani, The cosst
tinue as at

LORD ASQUITH: Vhet 1s the date of this resolution?
MR, BRAIS: 1939, Ve heve it as 21st September, 1939, ny Lozxrd,
LORD ASQUiTH: The memorandum was not until 1940

MR, BRAIS: The memorandum was in August, 1940, Vihen the old
lew was still in Torce and on the Statute Book, the old lew
referred to the obtaining of velues by the intrinsic ——--

LORD REID: The memorandum said notnln6 about how you find the
‘net replacement cost. It only said whet you nad to do
vhen you had got it.

MR, BRAIS: That is so, but at that time the assessors were
proceeding on the instructions of the Board on a system
which, if I can draw eny inference from the preamble on
page 95, was the system which was followed then, beceuse
there was an exchange of letters and notes of the Director
of Services on September 9th, 1939.

LORD ASQUITH: I am sorry —- it is ny fault —— but I am nos
cleer. It is 1939, this resolution?

I'R, BRAIS: Yes, my Loxd.

LORD ASQUITH: Did the division of buildings into Tour classes,
of which the third is partly ownexr-occupiled and partl
let, pre-exist the memorandun?

MR, BRAIS: I cennot answer that directly without an
explanation.

ceﬁcnu cost of pulldings in the

LORD ASQUITH: The net reD
: net is tae third group?

Toird Zroud
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o sgy there are two separate
ouping of the resolutlon, which
one taing end nas nothing to
the sub-division of the

ups of tng nemorandun,
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in this manual?

MR, BRAIS: The memorasndum?
LORD PORTER: The division into four grouvs. Does that
come into this menual et all?
MR, BRAIS: I% was never published in the monual. ooty knew

of its existence end it was only when Illxr, Vernot came into
court to try to explain why ne used what wes thoughtat the
moment to e an extreordéineary method that he seid he heol

o nmemorandurl, Until then, in spite of the book which
deals in the most minute deteil widh the gravel ner cubic
yard thet goes into the concrete of your bullding, the
monueal was kept comopletely out of sight. As 1 sey, it wes
only when it beceme necessary to substantiate the valuation
of the Buan Life building in the court thet this memorandun
had to be brought out by Hr., Vernot to explain why nhe did
what he did, One would have thought & docunent of that
importance, bearing as it does upon all the large bulldings
in lontreal, ovmer-occupied or otherrise, would have been
officielly issued for the information of the texpayer. The
book says, "For the informetion and eid of the taxpeyer!,
One would heve thought that one of the very first thlngs

to be done would be to show that memorandum,

LORD REID: Unless I mistake it, there is nothing in the

memorandum which contraedicts enything in this book, It

I understend the case aright, the memoranfun adds something
thet is not in the book, namely, what you do with replacenment
cost when you have it. There is nothing in the memorandum
thet contradicts anything here?

BRAIS: VNo, ny Lord. If you combine what Vernot d&id with
the memorandum, you have Vernot assessing on a historiceal
cost basie, which is contrpry to the book and contrsry to
the instructions here. As regards the memorandunm, I think
there is pothing in the book which says you must proceed

on the memorandum, - The memorandum too, if there is
anything against 1t, is the law of 1941, which says you must
teke the actual value.

Even if the Board gave instructions for the
memorandum and the memorandum is against the law, the Board
cannot go beyond its enabling powers and by a memorandum nake
sonething legal which is not legel by the law. When they
have stated, if they have stated, that the veluation iiself
shall be made by one method rather than by znother nmethod
(the sporaisal method rather then the hisotrical method)

I wouléd say s

thot th e of netnod is sometning which is within the
e
v

v
cRst tae czoic ]
encbling ecutnority gilven then by the Statute.

3

this, I think without feer of contradicvion,

LOZD OAXSEY: TVhere Coes 1t seay thev have to find the replacerment
velue by the enpreisel methold rother then tne historical
metnod?

BRAIS: Thet is wast I em Geveloping, ny Lord. ovhere
Co vou heve tnat in blaci end waite, You have it in this
000k viich has gone before thals Boerd and valch aas notd
ceen stated to De thac ilnproper nethod, 2 You heave the
evidence thot it aes cenmerently Deen cpplied to &ll other
puildinus, Touw neve furtner the statenent in thls bool:
thet the nistoricel cost netnod 1s not the proner nesihodl,
£155Y: Wihere Coes it szy thet the aistoricel method is



not the prover method? You are coning to thet?

-

IR, BRAIS: 1 zm answering at the moment the cuestion that is
nut to ne. I will come immedictely to the cuotations thet
the historical cost method is frovned upon DY as88essors
es being an inproper nethod, and it says so clearly in this
boolz in the section where llr, Parent erpleins the generel
line &nd the result of his vast experience end exanination
into 211 the Anericen vealuation netinods and the other valuction
nethods onn the continent and the conclusion which hes been
errived at after weighing th

1

e results in all those cases
anc also unéer the Tornule itgell which is vprescribed.

LORD PORTER: By "historicel methnod" you neon the actuel cost:

e Cm

(o)
- »
by "eppraisal metrod" you meean by cubing?

MR, BRAIS: The first method referred to b%?ﬁérdship is %he
historical cost: thaet is ftelking the acTual emount spent
and adding tnet up., | The method precognised here, which
vvould be the eppreisal method (I think we can call it that)
consists in teking the plans of the bullding end finding
out exactly what moterial and how nuch materiel goes into
it and then building up the building in that manner,

LORD PORTER; It is cubed, It is reclly the quantity surveryor's
method? '

MR, BRAIS: It is a quantity method, a very carcfully followed
cuantity method,. If it was cubing I would be 11l at ease,
If the City had recommended e cubling method I would be 11l
at ease because no one really says that the cubing method
is quite precise or 1is reasonably precise. This method
here is the method which is used by cevery contractor, of
course, when he prepares his vrices . and tenders, it is the
insureance method, it is the method used everywhere end it is
the method that the asséssors are instructed to use.

To answer my Lord Porter's question, the
replacement cost is defined at page 288, in order thet we
rney be precise on that. "Replacement Cost: The valuation
of every building celculated on the detalled system is &
semi-commercial valuation of the replacement cost. A1l
builédings, except out-buildings, are calculated accordiing
to the followlng procedure: _%15 The totval calcuation of
the freme, electric wiring, floors (under and finished),
Chimney, cellings, onlumbing stacks, partitions, with or
without cellar, and with or without cellar flooxs'" etc,
"¢2) The total calculation of the preceding items with in
addition the foundations, the walls and window openings, is
es

dari
=

teblichied wisth thes heln of & ¢repdh elso described below,!
Then you aave vases end neges of cdetells, At page 292, for

cxemnle, you haove & teole:r M"To tele off plester of walls,

ceilings end vpartitions, to teke off pertvitions only, meain

storey with cellar, neix stowey without celler, additional
Ta

cificicl oxr roci:

B c

- - - -~
storey, &

ce stone by storey of 10 Teet!,

Turther on you aave the quentities. I take,

Tor ercmmle, nore 325:  "Replecement cost (residentiecl

caves ry) (emclucding wells ond Toundetions) fronevori, bDeems
end joists, rouiir floor, celling's joists, roofing, refiers,
plenis, ter cnd grevel", You taxe tnre actual matericl That
socs on viac rToorr MAsphnalt, felt, »peper saingles, cedar
shinsles, rubberoid, asvhelt poper, coloured slate, pleck
slate, gelvanised iron, esbestos, black tile, coloured

tile M You o 1ot talze eny cacance at all on whetaer you
heve o four nly Tool matericl on your roof or asbestos or



other sheeting. You teke ebsolutely everything thet goes
into the building in exactly the same Tashion as the
contractors would in estinmating for the plens end
specifications +to arrive at a precise figure as to & given
year. :

LOPD IICRIAIID: I see at vege 271 the cuvic foot unit price

LK,

‘metnod 1s condenmned,.

BRAIS: Yes, ny Loxrd, thsz cublc oot is condemned.
i ness, Iournier,
who teles.a Tizure of 40 cenvs to arri e figure of &0
cents in the cease of the Sun Life. 1 S Sor

closze to vne historical cost. That was
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thet is uot giving tie bullding one cent more, decause
they could have been nacihine turned, I ¢do not suppnose
there is one verson in 200,000, in our part of the world
anyway, who could tell the difTerence. I en gesting avay
from the enswer whica I must neke.
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I said the other day that Perreault Z at nage 25
seid he thought the memorandum hed been prepared on the

R

instructions of the Boerld, so it is clear —-- there 1is

no doubt about it; ry learned friencs invoke 1t -- the

-

the Board was taking more than a Tatherly interest in the
orgaenisation of its whole assessment scheme in Honitresl,

The Board hed been organised for that very npurpose and hed

veen inmstrucucd o repere the forms, I7 we look at page
102 of <the meaucl we sce the Torm o be used Dy the Board

07 Assessorc is nrinted in cnd these are the forms which
under the leow it ig tie duty of the Board of HRevision to
prevcre ond orcer, 4Lt vege 136 we have this: YEvery
compleint e.cinst eny entry on she valuetlon roll received

eny

within the legel delay nmust be transmivited to the Board of
Revision for hearing and decision", There is o sveciel
sheet which is prepared for the nurpose of giving the Board

I R Ealial

€ informetion tvhich comes off the assessment sheet which

6



e heve just seen at nagc
cspeciglly f T tas purpo

2 enc whnicnh sheet is »repared
T contesvation, and of course
“there is no objection on that

LORD PORTEE That does all this come to?  As I understend it,
wnat yO‘ are saying at present is: Here you get neonle
acting upon certein princizles, Those princinles are not
in eccordance wita the lew L5 the present moment, as far

L
- u
28 I undersvend you, you are saying: I Pronose vo show 1o
the Board how it came tnat the BO””Q of Revision adovted

these methols. Is there snything further then that in 147

KR, ERAIS: Excent thet I Co not Tollow, with due respect, vhat
your Lozdsiip has in nind when your Lorasnip Se.YS ”tqese
rmethods!,

LORD PORTEX I heve in nmind the nistori replecenent nevhold
end t'“ 90 per cent against 10 per ¢ . As I undersgtend
it, you say thet is wrong. You say thet is the wrong nethod

on princinle and you say: I now come 1o find outv why they

adonted thet method, and they odonited 1t nertly because of

en ¢lteration in the law wnich was not permznent and vertly

because of instructlions given in the manual end e method

recorcded in the memorancum. Is that where we are getting?

MR, BRAIS: I em afraid I heve not mede nyself cleer.  There are
two things I seay. First orf &ll, you should nave eporeised
nmy building on the only proper basls of appraising & bullding
Tor replecement purposes: that is nothina to do with the
memorandun, I say: You dic thct, but after LOlng that
you abandoned that method of QDDIa151n& my building, which
is the prope1 one end the only safe one and the one aponlied
to 211 other buildings, Dbecause you found out thet ny
historical costs were oompletely out of line with the
proper replacement value of my building.

LOED PORTER: 8o far —-- it may be my fault —-- I nave not seen the
evidence which shows that the appraisal vulue as stioulated
in the blue book, was in fact used to measure the vealue of
the Sun building and was afterwards abandoned and the
historicel costs taken,.

MR, BRAIS: Quite, my Lozd.

LORD PORTER: That is one complaint. Your other complaint, as
I understend it, is the fact thet having taken une_q1sto*ic
cost in itself wrong, they gave that 90 vper cent of the
velue and only 10 per cent to the commercial value,

i}
from the 90 per cent and 10 ver cent. I am Tar from the

memozrandumn, because I Pirst must try to satisfy your Lordships
that I spoula have ny replacement cost value valued according
to the best »rincinles of valuation end the »nrinciples

epnliecd to the other puilldinzs 1n lontreal, Thav is the
point I &m on now and I shall not be on the memorandun

until, or unless, I can satisly your Lordsnins that my
replecenent cost veluatlon SAOQTo be less —- 1t will

sinplify the understonding of the court, I thinlk,to cone to

MR, BRAIS: Yes, nmy Lozd, but at the nonent I en far avay

this point -- pronerly velued, than T, Justlcc lHaciinaon
arrived at using the Vernot formula. . If you arrive at the
cecision ot the wrong law and formule were epplied to

the Sun Life and vou econly lir, Justice liackinnon's @ﬂmuamaamn&
50-5G, 40-50 vou rmust come to the conclusion thet it rust be.
assessed at less then the figure errived at by ir, Justice
vlecizinnion,

LCED PCRTER: Then vou are usine your connraisal method are you
using it in full in the first 1lnstence: before you come 1o
¢eductions are youx using it in full for the actual cossy



IR, BRAIS: Yes, my lLord. I+t has been used in full, as far as
we are concerned.,  SBubseauently a series ol adlitions were
nace afver the contestation and after e were assessed

in the wey otahsr buildings weré assessed.

LORD PORTEH: You nean betwean tihe assessors ond the Board?

MR, BEAIS: Yes, encd after the
our complaint ol tine s
Decenber, 1941,

c; sit of tiue roll and ofter
Tect on the roll yrich was on 2nd

p)

LORD PORTEE: Thnet is very mucha & question of fect. You told

us wiaat toe compleint is, Waat I neve not eppreciated at
ell at the noment is wnere we get the facts on wnich you
rely es showing thet the nistorical substitute Ffor eppreisal
wvas Tirst used and those changes were nade.

I'R, BRAIS: I cm going into that on tiie very next point, my Lord.
I would wisnh only two minutes more to compnlete such
information as I cen give on this,

LOED OAKSEY: Vhich of your reasons deals with this point?
R, BRAIS: It will be under Ho. 9, my Lord,
LOED OAKSEY: IEdoes not refer to anyithing about appraisal.

IR, BRAIS: 'Because the ossessment under appeal discrimineted
against the respondent in that the essessment of none of
the other large office bulldings in Hontregal —-—--

R

LORD OQAKSEY: "-- yas increased in proportion®,

IR, BRAIS: Yes, my Lord. Iy learned friends have had to refer
very extensively vo what was reaised before tihe other
courts. It is raised in great deteil. It is all se3
Torth in the apnellants' Tfactum at page 48, line 24.

It is the apnellents' factum before the Supreme Court of
Canada.. It goes through vages 49, 50, 51 end 52,

LORD POLTEH: This is 2ll on the questilon of the exchangeable
value, not the method by which you find out the replacement
velue,

MR, BRAIS: I heve just given that nage as the introduction
into the matter, HWs we continuee on pages 48, 49, 50, 5b,
52 enl 53 we see there @ full discussion of tine naterial
o1 now tne City proceeded to find the replecement cost end
tic evidence in concemnation of the suosequent nethold employed
Yy the City to heve thot replacement cost increasel to &
Ticure conmensurase withbur ovn Tlfures.

< -

LOED ASITUITE: The oppnralsal nmethod is this: 1t entircly
ignores vwhew was-Listorlcally and actuelly s»nent in dulldling
the tning. Tmet it telkes into account 1s the quontities
o2 C¢ifferent notericls used, the nrice accoriing to a targlff
&t 1035 vou then ennly to that the approdriate index
nuriper o trenslaite tiie price into terms of assessment and
vowu elso depnrecieatel

4 v

IR, ZRAIS: Yes.

TN TOoTmMTT . ’ I I 2.5y - - Rl J-';.. - an . .
LORD rOETEZZR;  Accorliing to tThc lexgth of time the building hes

&



been erected?

IR, BRAIS: Yes, ny Lorc,

LORD OAKSEY: 7You seay iv is illegel to assess repleacenens value

IR,

eccording to historical figures, negt I do ot understand is

there you getv thwe illgzelity or where you. raise the noint

in your reasons in this case.

SRAIS: The reasons ney be sonewnat laconic on the noint.

LORD OQOAKSEY: Reosons should be laconic,

T

iy

BrAIS: Yes, ny Lord. Ve alwvays have sonething to learn
in that connection, but it is paxrt and parcel of the

evidence end, eas I say, 1t hos been most extensively

raisecd in the Suprene Court. In thet connection all I can

0 as ny learned friends have done and refex

o
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the Supreme Court to say that this is not a natter of

STIHILse,

cll, There Coes illezelity arise, anc, secondly, nes the
noint been reaised? They are cuite distinct noints.
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MR, BRAIS: I do not have to call it an illegality, as long as I
call it an impropriety; as long as I satisfy your Lordships
that that method (a) does not give the proper result for
assessment purposes and (b) that for that reason it was not
used for anybody else.

LORD PORTER: I should have thought that the way that you could put
it was this: What we have to find out is whether these valuers
valued in &ccordance with correct principles; we say that the
correct method of discovering the replacement value is by
appraisement,

MR. BRAIS: Yes, my Lord.

LORD PORTER: You go on to say, I think: Indeed, we find that that
is the method which the City still recommend in their manual.

MR, BRAIS: TYes.
LORD PORTER: And, so far as we known, it has been used elsewhere.

MR, BRAIS: Yes, and they add: Do not use the historical method,
because -- I paraphrase lir, Perrault's own words -- the result
is that in most cases you have to bring down your cost, your
actuel appraisal, because you find what occurs when the
historical method is applied, and, if you do not do that, you
will in certain instances have a fantastically or a grossly
improper figure.

LORD PORTER: I was merely asking you, when you say in answer to my
Lord that it is not illegal, as I gather that you do say, what
the other reasons were why you say that they have gone wrong.
You say that they have gone wrong in the practice, and the
advised practice, of values?

MR, BRAIS: 1In the advised practice of values; snd I would say that,

as long &s & method is improper and & method results in not
obtaining the proper replacement value, it is then illegal.

LORD PORTER: That is all very well, but you have to found your
~impropriety.

MR, BRAIS: Yes,

LORD PORTER: It is not illegal to do @ thing badly. It is a thing
which you cannot support, if it is done badly; but it is not
illegal.

MR, BRAIS: With all due respect, I do not believe that I would be
prepared to go as far as that with your Lordship, when you have
a principle of valuation precognised and recognised and -
applicable to all and you are told that, if you take another
method, it is wrong., It would be as though in arriving at the
actual value of a piece of ground somebody said: The proper
method to find out what that land is worth is what the circus
coming to dowm is prepared to pay for it for a one day occupation,

LORD ASQUITH: Once you are able to establish that exchange value
is the proper value, I should have thought that you might be
able to argue that the historical replacement value is completely
out of the picture. Vhen a man is considering how much he is
going to give for a thing or how much he will invest in it, he
does not ask himself how much it cost to build. He may consider
the alternative of building the thing himself; but that is a
totally different type of replacement value from that which we
have been considering hitherto.
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MR.

BRAIS: That is what I have been trying to express to my Lord
Porter., If an improper yardstick is going to be sanctioned by
the assessors, it is improper and I would say —- I do not think
that I need go this far in this case —- that, if it is improper
and if there is discrimination, in so far &s one owner is
concerned, and an improper method is used, then in response to
the question put to me by my Lord Oaksey 1 would say that it
would be entitled to contend that that is illegal and, if a
lower court indicates that such and such a method should be
aprlied, under those circumstances an appellate tribunal would
necessarily have to revise that, on the basis that it is not

‘the law and, if it is not the law, I take it that it is illegal.

I do say that I do not have to go that far and I still have to
show your Lordships that there is impropriety.

LORD REID: It seems to me at the moment that there are two possible

MR.

views, One is that this is a rigid question of law: that you
mst use the appraisal method and you must discard the historical
method, The other is that it 1is a question of practice, in
which common sense in the general case directs you to take the
appraisal method.

BRAIS: That is right.

LORD REID: I understand that you do not claim it as a rule of law,

MR.

‘but you say that it is a rule of common sense, If that is so,

let me assume for the moment that you have proved that in the
general case common sense dictates that you should take the
appraisal method., I am &sbBuming that in your favour, without
expressing an opinion., There may be exceptions, which common
sense, looking at & thing by and large, does not realise. What
I am interested in is whether you put to the appropriate people
in the court below: Are there any exceptions here and, if not,
why did you not follow the rule? I am not prepared at the
moment to agree that there are no exceptions, unless you have
put the matter to the right people and asked them what excep-
tions they acted on, because they may have had some and, if I
understand the law aright, the onus is on you to displace an
assegssment by showing that it has been arrived at in some wrong
way. Have I make myself clear, because that is what is troubling
me at the moment.

BRAIS: I understand what your Lordship puts to me. I will not
endeavour now to do it, but when your Lordships have followed
me in what was done to the original appraisal to try to bring
it up to the historical cost your Lordships will understand
more readily why the courts below -- I do not know if I should
say this -- were more disposed to wave aside those figures and
find another formula for their judgment. I am coming to that
now and, in order to do so, it will be necessary for me to
refer to those figures at which we looked the other day.

LORD PORTER: Before you get to that, is this the kind of proposition?

The appreisal value is the correct value; that is shown by
evidence and showvn in particular by the fact that it was the
method used by the City originally; they did change it afterwards;
it ig for them to establish why they changed it afterwards and
they have not satisfactorily done so?

BRAIS: I have a note here, my Lord, that, having the manual
before me, having the fact that the assessors had given
instructions as to how the replacement value was to be arrived
at, having in mind the fact that, having those those instruc-
tions, this method was the law so far as the City of Hontreal
was concerned, if it is within and if they sanction this method
and not the other, that from then on the burden of proof would

11



rather seem to me to be upon the City of Montreal (a) to
establish why they made an exception and (b) how they could
make an exception outside the formula which was herein set
forth, apparently under instructions from the Board of Revision.

LORD PORTER: I want to have one more thing, in order to see that

MR.

I have your argument on it. You read to us the Act, I think it
is, which says that the Board hav® to decide how the thing is
to be carried out. Are you saying that, that being the law
and it having said how it was to be carried out, they then went
back upon their own word?

- BRAIS: Yes, my Lord; but in all fairness I must say that you

have to arrive somewhat inferentially at the conclusion that
they have said how it was to be carried out; but I think that
the inference is so cldar that at lease ag regards that the
burden remains on the City to established that these are not
the instructions of the Board, because the Board is giving
instructions and has given instructions and there has been
correspondence between the Board and the Chief Assessors,

LORD REID: The difficulty about that which appeals to me is this:

MR.

This very matter was submitted to the Board, the same Board as
give the instructions, and the Board in this case reached a
decislon which, if you are right, is in contradiction of their
own instructions, and we do not know why. We are not to assume
that there was not some reason, unless you can show us that they
must have acted wrongly, are wevt

BRAIS: That is what I must show and that is what I propose to
ghow, ’

LORD REID: D6 you say that the Board, without giving any reasons,

have adopted something flatly in the teeth of their own
instructions, which were still current?

BRAIS: Yes, and flatly in contradiction of the official book of.
the City of Ilontreal, which carries as a preamble a statement
of the fact that they are giving instructions. They are giving
instructions as to valuation, and then we find a formula of
valuation. May I say this, and I think that I can say it with
complete confidence: When you have in this book the statement
that the Board has given instructions and has sanctioned in its
official instructions the carrying out of the method of valua-
tion as at present, they are sanctioning the method of valuation
in their official instructions; and when they do that I think

I can say without any hesitation that they are sanctioning the
method which is being used in the City of HMontreal and which
has been referred to in the correspondence. I do not want to
steess this point further, but when I find in this book,
following immediately upon the approval of the Board of the
continuation of the assessment on the replacement basis as at
present, a forrmla in the most minute detail, I say that I have
passed the burden of proof, if I have not established conclu-
sively that these are the methods which the Board mean shall
continue as at present, and that was the method under which the
Sun Life building had been valued as of the date in June, 1939,
when those instructions were given,

LORD OAKSEY: Can you give me a reference to the page? You gave us

a reference to page 97: "The net replacement cost of buildings
in the third group will continue as at present", Vhere does
it say that the net replacement cost of buildings nust be
arrived at by appraisal?

IR, BRAIS: I gave that a few minutes ago. It is at page 288, where
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they set that out very clearly,

LORD OAKSEY: Yes; I am obliged.

MR.

BRAIS: There is no doubt that the Board had something in mind
as to the method to be followed. It was their prerogative to
indicate, if another method is used afterwards and it is the
wrong method.

LORD PORTER: There is only one further matter which I have not got

at the moment and that is this. How do you tie up the Board
with the manual?

BRAIS: No further than I have indicated: firstly, there was
correspondence between the Chief Assessor and the Board as
regards the methods to be used by the assessors, That
correspondence we have not got, and the previous resolution
referred to we have not got; but the Board says: "The method of
arriving at the replacement value shall be continued as at
present”, That means that at that time the Board was seized

of the method being used by the assessors and knew it -- there
is no doubt about that; it refers to it in the correspondence --
that it was exchange. Having approved of that method and it
being done according to that method, they have approved $f the
same method. Thexre is no doubt about that. That can be the
only method, because according to law that is the method of
which they are entitled to give instructions.

LORD PORTER: ©Page 94 refers to what the Board of Revision have to

MR'

do. It then goes on to a resolution., VWhere does that
resolution end?

BRAIS: It ends at page 100, and that is the exact counterpart
of what we find on the City of Montreal assessment. That is
reprinted on the valuation sheets, which have the approval of
the Board and which are used.,

LORD PORTER: Where shall we find this?

MR,

BRAIS: Volume 4, page 712, Exhibit P.1. The valuation sheet of
the Sun Life is on the third part of that exhibit. We have here
procedure that is not found in the resolution. There is a
preamble to this, These are the Board's forms, On the third
page of the exhibit, under the heading "Procedure", it says:
"The following instructions on the manner in which the assessors
shall proceed with their work have been given to the Chief
Assessor by the Board of Revision of Valuations, in virtue of
the powers conferred on it by the Charter of the City of '
Montreal."; in other words, they say as a preamble: This is the
law; we are telling you what to do accordingly.

LORD PORTER: When you get to buildings, as far as I can see they

Lm.

talk about the cubing of buildings.

BRAIS: That is the cubing of certain buildings. May I be
permitted to read that, because that goes to the very core of the
argument? It says: "The unit prices, the cost of reconstruction
and the percentage of annual depreciation of bulldings are
established by the Technical Service in the following manner:
(2) The classification already in force for tuildings will
continue to apply to all buildings, no matter what their date

of construction; (b) The buildings will be divided in three

newv groups: (1) Residential properties or semi-commercial
vroperties (stores and dwellings) which are tazable and which
vere constructed before the year 1915; (2) All buildings exempt
from the ordinary minucipal tax; (3) All other buildings.",
which, of course, is the Sun Life building and a lot of others.
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. LORD PORTER: You ne€ed not bother with the first one, which is the

first and second groups. Then it goes on: "The construction
cost of any particular building'.

MR, BRAIS: That is in the‘first and second groups.
LORD PORTER: 1Is that still?
MR, BRAIS: Yes; I would say so.,

LORD PORTER: Where do you get the instructions with regard to the
third group?

MR, BRATS: I wish that I had the resolution and the correspondence
with the Director of Services and the previous instruction
given on the 30th June, 1939, but that is where I say that
when you have in this book the definite proviso that it must be
done in a certain way and that the assessors have been told to
continue to do that as at present ---——-

LORD PORTER: I follow that. Now I want to find out what was done
"at present”,

MR, BRAIS: What was done "as at present! is what was done in 1938,
tbethe Sun Life building and to all the other buildings in
Hontreal.

LORD PORTER: Do you reach that by means of some calculation which
is shown in the evidence?

MR. BRAIS: I reach that by calculations which are shown in the
evidence and I reach that by the evidence of Mr, Cartier, who
was examined at length on the question, and I reach that by the
evidence of Mr, Houle, who was also examined . at length, and I
reach that by this very interesting exhibit, P,36, at which
we were looking last week, which leaves no doubt whatsoever on
the question.

LORD ASQUITH: What page is that?

MR, BRAIS: Page 737, my Lordi: the voluminous calculations, which
appear to be'relevant on the basis of the manual when the work
was done in 1938. I reach that also by evidence, to which we
will have to refer subsequently, that all other buildings were
treated on this basis, '

If one may now refer to the manual, at page 269 one
finds "Supplementary Notes concerning the Application of the
New System", Then in paragraph 2 it says: "This system has been
prepared more particularlyfor the use of the assessors. It will
also be very useful for the interested taxpayer." Then elaborate
tables are set out, as we have said before, to arrive at the
cost of a building in 1936, and for that no attention is paid
to the cost of construction; they take that building as of
1936 and value it.

At page 288 there appears that which we have already
had.

LORD PORTER: That is the replacement cost?
M, BRAIS: That is the replacement cost.

If we may now go back to page 42, which is the portion
of the book which follows & very careful study of the working
out of systems in other cities and where the systems there used
arrive at a logical and satisfactory way of assessing property
according to the actual cost value, we find this at %he bottom

7
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of the page: "Cost of construction differs according to the
locality, the builders, the estimators and the types of the
buildings." It differs also sometimes to.l00 per cent,
according to how busy the contractors are; but that is not put
in here, "The same is true of the depreciation, which varies
according to the uses made of, as well as the care bestowed
upon them. Will a uniform standard of value be imposed? If so,
what iniquities? If not, what complications! And then, what
will happen to those buildings after, thirty, forty, fifty years
or more of annual devaluation? Their valuations then will be
reduced to & ridiculously low level in no way corresponding

to their true value.' .

_ » If we may then go back to page 19 —— I have to
summarise these things, but I will do so rapidly -- in the
chepter where the replacement cost is taken into account for
assessing and they are considering khow you come to the replace-
ment cost, it says in the second paragraph: "Lastly, it is
possible to take as the starting point of the couputation what
the cost of erection, or improvement or the establishment of the
undertaking has been, and then to deduct a certain sum for
depreciation, as already mentioned. The depreciation varies
according to the type of construction, the use made of the
building and the care taken of it. This method is not always
equitable and sometimes leads to absurd results."

LORD PORTER: You really want your three methods, beginning in the
middle of page 18. It says: "Such valuations are usually made
in three ways." Then, first of all, it takes the appraisal
way, then it takes the cube way; and finally it takes the actu
expenditure upon the building. -

MR, BRAIS: Yes, my Lord.
LORD PORTER: You have been reading the criticism of the last method.
MR, BRAIS: Yes, my Lord. |

Then I would ask your Lordships to turn to page 306.
The reason why I draw your Lordships' attention to page 306 is
that it is part of the manual which comes from the pen of the
actual assessors, of the menoof sxpaxismge technical experience
- not of the City's Director of Services, who, being a lawyer,
might possibly be accused of not being so close to the actual
working out of these problems, At page 306 you find some very
interesting information. It says: "Then follows the calculation
of the different buildings, to find the perimeter, area, real
and conventional cube., The# reconstruction price is then
calculated according to the graphs, lists and tables shown in
respect of the items mentioned., The whole finishes with a
sunmary of the main building and out-buildings, giving the
reconstruction price for the year 1936. From this amount is
deducted the normal depreciation according to the date of
construction., The figure thus obtained is then multiplied by
the index number of the year under consideration to obtain the
replacement price. This replacement cost is then transmitted to
the assessors to be used as one of the factors to determine the
final assessment. The calculation of &all buildings and appur-
tenances is based on the tables appearing on pages 323 to 376
of the present manual." Then there are some references to the
list and it says: "Considerable variations might occur if prices
of material and labour were sought outside the District of
Yontreal." _

Then he concludes, and these conclusions mean some-
thing. He says: "Experience shows that the calling of tenders
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for a particular building brings replies in which the prices
submitted are separated by considerable variations, amounting
at times to as much as 100 per cent between the lowest and
highest tenders. That is why in adopting unit prices for each
one of the materials going into the construction, it will
always be possible to obtain ‘definitely a cost, proportionate
to the material used, but always uniform as between the
buildings under con81derat10n

That puts the position in simple language and in the
formila of men who have seen the dangers and the wide discre-
pancies arising from these things,

LORD QAKSEY: Who fwas the author of this particular document?

MR, BRAIS: That is Mr. Hulse, the Chief Assessor of the City of
Montreal.

LORD OAKSEY: Was it put to him in cross—examination?
MR. BRAIS%: No, my Lord. It was put to him in part, as we will see.

LORD OAKSEY: 1Is there any criticism in the judgment of the Superior
Court on the ground that the appraisal value was not the
principle which was used?

MR, BRAIS: I have told this Board and again express it, if I may,
that the complications of those figures were such that once
they were looked at during the course of the hearing and even
during the course of this trial some of these formulae have
been changed.

LORD OAKSEY: There is nothing complicated about it.
MR, BRAIS: There is nothing complicated about it,.

LORD OAKSEY: You have two principles: one is appraisal and one is
historical cost. The criticism put to the Superior Court was
that the Board of Revision had adopted a different percentage
for the purpose of arriving at the true historical cost. The
Board of Revision adopted one percentage and lir. Vernot had
adopted enother, The Superior Court said that they could not
understand why the Board had adopted their view; but thefe is
not a word about it being wrong to come to & conclusion upon
historical figures?

MR, BRAIS: May I say with some considerable regret that this is the
first time that the court has been prepared to hear us on this
question.

LORD FORTER: Did you put it to them?

1R, BRAIS: Yes, Your Lordship will see that by the Factum
submitted, and we have been carried into the other problems by
Yy, Justice MacKinnon and so forth. Ve may be partly at fault
in having allowed ourselves to be carried away to other con-
siderations. Those things happen in cases and that is why the
Judicial Committee of the Privy Council --—---——-—-

L.ORD OAKSEY: That is one of the reasons why it is important to put
it in your Reasons when you come here.

R, BRAIS: I thougnt that it was, my Lord. I am very sorry. I
will have to look at it again. It was very strongly urged,

If your Lordships will then look at page 299 as regards
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itself out.

depreciation, I think that we may as well look at that before

we examine the figures, It says: "The replacement cost having
been completed and checked, the whole is turned over to an
engineer specially appointed and trained in the calculation of
depreciation and the application of the index number. He
checks, first of all, the dates of construction and improvements
ment ioned in the report, with a compilation of the building

and repair permits. This compilation has been made on a

special sheet entitled 'Statement of Building and Repair Permits!,
at the head of which we find the number of the account, the
address", etc., etc. "Then, on the list, we find the numbers

of the permits", etc, This compilation has been made for a

long time. :

: Then, under the heading "Study of Depreciation", it
says: "The employee specialising in the work of depreciation
then studies the report of the architect to fix a depreciation
by age, that is to say, a natural depreclation, according to
the remarks on the reports and on the sheets of the statement
of permits."

Then on page 301 there is the heading "Calculation of
Depreciation and Replacement!", and it says: "In possession of
all the necessary data, this engineer makes a break-down of
the items to figure the depreciation calculations, according %o
the table of structural depreciation published on page 131 of
the 'Real Estate Valuation lManual!, Then, to complete his work,
the replacement cost of 1936 is adjusted by the index number to
the year in question.®

Then we have already read from page 306 how this works

LORD ASQUITH: A point that I am not very clear about is within

MR.

what limits tan the Board of Revision give instructions to the

assessors. I should have thought that it was limited to telling
them how to apply and deal with existing principles of law.
Supposing, for instance, that it directed them that they were
entirely to ignore exchange values, that would be null and void
~ ultra vires? :

BRAIS: Yes.

LORD ASQUITH: It is a little difficult to see where the line is to

MR,

be drawm.

BRAIS: I have tried to draw the line, and I submit rightly, as
being whenever the Board, whose duty 1t is to establish the
valuation system, instructs the doing of something which is not
contrary to law; and the adoption of the appraisal method and
the statement that it shall be used or continued would not be

in vielation of the law; but, if it orders the taking of the
replacerent value alone into account or 1f it orders the doing
of anything wvhich contradicts the findings of the courts on what
you do to find actual value, I submit that they have not the
enabling power to do that.

LORD ASQUITH: You say that the appraisal method is not contrary to

law, but that the historical cost method is contrary to law.
Is that your proposition?

ERAIS: I say that the historical cost has been regarded by
everybody as being improper and everybody says that it is
improper and it leads to improper results. In so fer as the
Board would order the historical cost method to be used, I would
submit that I would have been entitled to argue that in so doing
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they 1nstructed that an improper method should be applled and
that that would constitute a question of law.

LORD REID: Following that up, if I may, in Article 14, on page 174

LR,

of the manual, it is said that the Board is entitled to
"prescribe the data and information that the assessors shall
obtain", If you prescribe certain data, of course you open
the door to certain principles and necessarily exclude others
vhich require other data for their application. Can you go so
far in this case as to say that the Board prescribed the data
appropriate for the appraisal method, but failed to prescribe
the date appropriate for the historical method?

ERAIS: I am limited to what I have before me obviously.

LABRD REID: Certeinly.

B
rlR
L4

BRAIS: Vhen the Board in reference to replacement value say
thet you shall continue whatever the formula is to arrive at

the replacement value as at present, I say that under this
section, having regard to the correspondence which did exist

and where apparently the system had been carefully looked into,
The Board put its seal of approval on the method being used at
that time and, if it put its seal of approval on the method
being used at that time, it could not put its seal of approval
on any other method, I must proceed by a process of elimination
and it is the only way that I can proceed and I think that I am
doing it properly, because that was the method being used at
that time. That was the appraisal method and that is the method
which is recognised by this manual as being the actual method
and being the method used,

LORD ASGUITH: The seal of its approval is not an irrevocable thing

MR,

like the law of the Medes and Persians., May they not ever
change their minds?

BRAIS: They can change their minds and they could say: You will
also take in the historical cost and, if it does not have one,

well, you may want to do something about it.

LORD PORTER: Your argument is that that change, if made, is an

1R,

arbitrary change, founded upon no principle?

BRAIS: Yes.
18.
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MR, BRAIS: I would say that if the Board ordered the historical

LORD

cost in the face of all the oriticisms of historical cost it
would be arbitrary and it would be improper, especially when
applied to one building only.. I want to come to the evidence
upon that., We would have to find it somewhere in the
evidence., This is the City's own manual and it carries the
Boardt's resolution., It carries the formula to be used as the
only formula that can properly be used., If the Board
ordered any other formula to be applied to this building,

in face of this, the onus 1s on me to prove that I am either
the beneficiary or the loser under a formuls which has been
made for my building elone.

OAKSEY:Surely the onus rests upon you to cross-—exemine

the chief assessor when he goes into the witness box as to
whether the Board had given any different instructions, and
to put it before the Board of Review, ' ,

BRAIS: With respect, I do not think so, Here is this
officiel document, Nobody thought of going outside it., It
is printed by the City of Montreal and we buy this from the
City of Montreal. They are thelr own instructions by their
chief assessor., There have been no changes so faer as »
that point is concerned, and this was published in 1941, Ve
find in this book & very interesting document which shows
the changes made in 1944.

LORD NORMAND: May I, before you leave this branch of your

argument, call attention once more to your reasons, because
I find that the second reason given by you is that "the
Board of Revision and the Assessors improperly bound them-
selves by the instruction and the Memorandum and when con-
sidering and reviewing the assessment could not reach a
proper conclusion', -

The third reason is "Because in following the
instructions of the Board of Reviesion and the Rules of the
Assessors! Memorandum and thereby giving improper weight to
replacement cost, the Assessor, the Board of Revision and
the majority judges of the Court of Kingt's Bench ignored the
fact that these rules and instructions were conceived when
the 1937 amendment was in force and that the amendment had
been repealed prior to the assessment in question',

These reasons seem to me to be framed in singular
language 1f one part of the gravamen of your case is that
the instructions of the Board were not followed by the

- assessors,:

BRAIS: I follow your Lordship's suggestion there quite well,
but that hessolely in mind the instructions of the Board with
reference to replacement value at large. Thet has not in
mind the manner in which the replacement value is valued,

The Board instructs. With your Lordship's consent I shall
have t0 refer back on that point because I am not able to
subscribe to your Lordshiptls view on that.

What we complain of in the case there is that the
Board gave instructions that replacement value should be the
basis of the valuation. We have in mind there the 1937
amendment With the emphasis on the replacement value, and it
is only in so far as the Board bound itself to consider
replacement value a8 the primary basis of valuation that
we complain there., The Board bound itself by instructing
that the replacement value basis should be continued as at
present, and that the memorandum bound the assessors to give

primary weight to the replacement value.

! 7
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LORD NORMAND: My point is that while raising objections of that
nature, one would have thought that you would inevitably have
stated, if you intended to take the point, the preliminery
point that replacement value was something which was
ascertained by & completely erroneous method. The first
thing to object to is the data of the mlculation and then to
object to the weighting of those data. You pointedly omit
any objection to the ascertainment of replacement value.

MR, BRAIS: I must say to your Lordship that in reasons 2 and 3
we heve not in mind at all that preliminary point as your
Lordship has put it. There is no doubt about that.

LORD PORTER: On the contrary you say that they followed the
memorandum and instructions too carefully, in reasons 2 and 3.

MR, BRAIS: Yes; but I have said to my Lord Normend on that point
our mind was solely applied to following the instruoctions as
regards wieight to replacement, and not unfortunately
clarifying the preliminary point which is how the replacement
is to be arrived at. o

LORD PORTER: Let us go on with the reasons. Reasons 4 and 5
deal with the proportion of the replacement value to commer-

- cial value,

MR. BRAIS: Yes.

LORD PORTER: Reason 6 says that Mr. Justice MacKinnon was right,
but that has nothing to do with principle. I do not quite
know what the end of that reason is meant to deal with:

"hes been demonstrated to be accurate by the tests applied
to it by the use of the indicie in varying forms by the
dissenting judges of the Court of King's Bench and by the
five judges of the Supreme Court of Canada"., I do not know
what that means.

MR, BRAIS: That means that all these judges have used various
formulae.

LORD PORTER: 1In other words, the fact that they use so many
different reasons shows that if you follow all the reasons
you do not get a clear result.

MR. BRAI8: It shows that if you follow various reasons and you
all come to the same result that the result must be correct.
It is a recognised fact in assessment that you can errive at
a correct result taking various formlae and weighting them
differently. .

LORD PORTER: That, again, is hothing to do with the appraisement
method.

MR, PRAIS: Exocept in so far as in arriving at their results they
have taken the evidence generally. _

LORD PORTER: Has anybody mentioned the appraisement method?

MR, BRAIS: I do not think so, I would want to be sure of that
and I do not recall that anybody has mentioned the appreise-
ment method. It has been mentioned to them,

LORD PORTER: Then reason 7: "Beceuse the appellants cannot
show that the revision of the said valuation by Mr. Justice
MacKinnon was not in acocordance with law and justice". That,
agein, ie general and not particular. Then reason 8: "Because
the judges of the Supreme Court of Canada have enunciated the

20



H3

correct principle, that ‘'actual value! means exchange value¥,
That, agein, is not replacement value -at all, Then you get
to discrimination. You might raise the point under
discrimination, but have not all the courts in Canada said
that there has been no discrimination.

MR, BRAISE: I do not think I can subscitbe to that at all, quite
the contrary. '

LORD PORTER: Has anybody said that there is discrimination?

MR, BRAIS: I think Mr., Justice MacKinnon said in view of the

fact that the result was - no, I would have to refresh nmy
memory.

LORD PORTER: That 1s one of the difficulties. Normally this
‘Board does not allow reasons Which do not appear in a case
to be argued before it. You have either to get particular
indulgence or you have to show that it appears there, There-
fore, it is desirable if you want to rely upon discrimination
that you show that that point was argued and taken in the
courts below. Do not bother to do it at present.

LORD OAKSEY: In reason 9 you particularise. You say '"in that
the assessment of none of the other 1ar§e office buildings
in Montreal was increased in proportion',

MR, BRAIS: Yes,

LORD OAKSEY: That means, does i1t not, that whereas the Sun Life
building was raised in this particular year, the other
buildings were not raised in the same way?

MR, BRAIS: I think I will have to agree with your Lordship.

LORD OAKSEY: Nothing to do with the difference between the
appraisal method and the historical method?

MR, BRAIS: I may bhave to find myself in the position of asking
for a particular indulgence, I will come to that after
having oconferred with my associates who have been in this
case from the beginning and who, of course, have worked
considerably in this ocase. '

LORD REID: On that question it might be relevant to consider
whether you really raised this question before the Supreme
Court of Canada. I have been reeding through your factum
beginning at page 45 and I am Wholly unable at the
moment, I agree I have only glanced through it, to reconclle
your present argument with what appears in your factum, Would
you just look at page 45? In the middle of the page it says
"ag pointed out above the original cost of the property may
have " ~ may have - 'no relation whatever to its present
value. The principle reasons are" then you set out five,
Surely that starts from assuming that in the absence of those
reasons the historical method is the correct one. I have not
found a single word in the factum, it may be my fault, to
point to any other point of departure then historical cost.

I have not yet found anything which says you should throw
over this historical cost and start with a notlional appraise-
ment cost. Is there anything in the factum which shows,
leave aside the bhistorical cost and start with something
else, because it is much better.

MR. BRAIS: To answer your Lordship's question properly I would
have to put a fine toothcomb through this which I have not
done, Your Lordship may be right.

LORD REID:’ I have only had a few minutes to look at it,
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¥ MR, BRAIS: I do not think it would be proper for me to apply
ny mind rapidly to it but I will answer that question and
see what we can do as to that.

My Lords, this brings me to the figures prepared by
the assessors which are found at page 737, volume 4, exhibit
P.36. 1If we look at page 26 of that exhibit we find that
we must go back to the previous page, page 25, to understand
the figures which we have there. There is the total value
at the bottom. These are the results of all these sheets
which come before. We find 9,273,401 dollars and 49 cents,
To that has been added an item of 13% per cent en hauteur.
That is because the manual says that if a bullding is over
e certain height you put on a formula of so much and you
have arrived at 10,525,000 dollars.

LORD PORTER: You mean you increase its value owing to its height?
MR, BRAIS: That is what the manual says.
LORD PORTER: After that you add 10 per cent, What is that?

MR, BRAI8S: That is 10 per cent additional, because that is also
found in the manual.

LORD PORTER: Is there any reason given in the manual for that?

MR, BRAIS: No, I thinkI had better refer your Lordships
immediately to the page. It is page 323 of the manual where
you have the table for calculating replacement cost as at
August, 1936, "for categories of commercial, industrial and
public buildings and also for hotel apartment (of ten tenants
and over). Add to the computation 10 per cent for sub-contract
and for bulldings of five storeys and over there should be
added for the construction in height 5 per cent (total
height minus 10), for example, a building of (six storeys)

70 feet height: 5 per cent (70 minus 10 equals 3 per cent)",
Up to five you get upfree and at the sixth storey you add
3 per cent of the total amount of the contract.

LORD PORTER: I do not follow this at the moment. I see wWhat
they say there. How do you get 13% per cent?

MR, BRAIS: We get 134 per cent because at that stage of the
procedure the assessor did not take the total building as
being 25. He applied the formula to that portion of the
building which went over six storeys. There is a large
base with a tower. It is a large tower. He considered that
portion of the building, which is a very large portion of
the building which forms the base and does not rise to any
considerable height, should not be handicapped with this
further formule and he applied 134 per cent, basing himself
he says on that portion of the building which is not en hauteur.

LORD PORTER: I am completely stumped by that. It may be my
stupldity but what you have to do normally is to add 5 per
cent., That 1s page 323.

MR, BRAIS: You add to the computation 10 per cent for sub-
contracts and for building of five storeys and over there
should be added for the construction in height 5 per cent
(total height minus 10),

LORD PORTER: As far as I can read at the moment that saxg you
add 5 per cent. On page 25 of P.36 you get g@ded 13% per
cent., I gather that 1,251,000 dollars is 13z per cent of
9 million. Your observations to us were that the assessor

had given you certain advantages because he said that the
whole building did not go up to that height but only part of it,
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MR, BRAI8: Just part of it,

LORD PORTER: 8o far from doing that instead of_ taking 5 per
~ cent for the whole building he has taken 13% per cent. It
may be I am wrong about that, but at the moment I do not
understand it, _ ‘ :

MR, BRAIS: There is a discussion as to what this amount meant
because subsequently it was blown up to 19 per cent on. the
total building after putting in edmissions and so forth,

LORD PORTER: 1Is your answer at the moment: I do not know why
it is 1%% per oent?

MR, BRAIS: I can only surmise that the 13} per cent instead of
19 per cent is that they applied the formula subsequently
to arrive at 194 per cent for construction for height.

LORD PORTER: I am not at the moment troubled about construction
in_height 19} per cent. I am troubled at the moment by the
134 per cent, The table for caloulating replacement cost
says 5 per cent,

LORD NORMAND: If one looks at the example it says: "For
example a building of six storeys 70 feet height®. Then 5
per cent of 70 minus 10 gives 3 per cent., I do not in the
least understand that, (

LORD REID: That is the height minus 10, If you had a height of
280 feet minus 10, 270 feet, 5 per cent would then give you
13} ger cent, so this must be based on an estimated height
of 280 feet, if I understand it aright.

MR. BRAIS: Our building is higher than that.

LORD PORTER: That would explain it if that is so. That would
mean he had given you the advantage .of the whole building
not going up the whole way.

LORD NORMAND: I do not understand why six storeys have always
been assumed to be 70 feet high. '

MR. BRAIS: 1In all justice to the formula they do not want to
bind themselves, That is only an example. _

LORD NORMAND: Both height and the number of storeys in some
mysterious way enter into it,

MR, BRAIS: 1In the Royal Bank building to which we have referred,
where the bank chamber is again three storeys T:high, an-
immense vaulted chamber, I 4o not know if they have the
advantage of not paying en hauteur when they have the
scaffolding up. I cannot derive any advantage out of 1it.

The mathematical side of my brain, however, does not permit
me to follow them, but I am not oriticising them. I am
criticising 1ts application and that it exists, but as a
mathematical formula I am not criticising 1t.

LORD PORTER: You are criticising that any addition should be
made because it is of a certain height.

MR, BRAIS: I am criticising the fact that any addition should
be made in excess of three-quarters per cent on account of
height. Mr. Cartier has destroyed his own formula because
he first applies it to scaffolding and so forth and elevators
and divides it up carefully, and then when he finds that
thet hes no sense, rhyme or reason he comes forward and says

that he divides it in half, all this scaffolding and so
forth, He divides their construction in two, and if I can
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make myself clear he then takes the other half of 19 per
cent for extra cost of en hauteur. It costs 84 per cent more
to get your money because you have a high building You have
t0 pay something to get your money., If 1t costs % per

- ocent more to get your money because it is a high building,
sh8 you have it here in black and white.,

LORD PORTER: The first thing you have to tell us is this. Here
is a particular calculation. How does it come into existence
and, having come into existence, what does it show, on what
basis is it calculated?

MR, BRAIS: The particular calculation in support Of that =———-

LORD PORTER: I do not want support. Here is something produced.
It must have been produced by somebody and must represent
something. I want to know who produced it and what it
represents,

MR, BRAIS: Mr. Cartier, the witness for the City of Montreal,
produced it. _ ' . .

LORD PORTER: .That is one thing. What does he say it represents?

MR, BRAIS: He says it represents construction of height and he
explained that, .

LORD PORTER: Before you get to construction in hdght it must be
based on some method of discovering what the cost is. It is
either historical or appraisement or cube which are the only
three I know., Which of those is 1it?

MR, BRAIS: Appraisement., It is part and parcel of appraisement,

LORD PORTER: That being so, when does he say it came into
existence? ‘

MR, BRAIS: He does not say when it came into existence. It
did exist in 1938 when the City experts spent, I think, three
months in the building taking off quantities and arriving
at their result. He says the justification for it is the
manual.

LORD PORTER: Having got that out, what happened to it? Here is
something according to the manual produced in evidence,
What happened to it if it was not used?

MR, BRAIS: It was used. It 18 put into this calculation and it
is applied. . .

LORD PORTER: 8o that it is used by the assessor in coming to
his conclusion.

MR, BRAIS: The assessor had those figures. The figures were
turned over to the assessor for the purpose of permitting him
t0 make his valuation and it is at that point that we com-
plain that the assessor then disregarded the City's own
replacement cost valuation and picked up our historical
figures to compute an assessment of his own,

LORD PORTER: Using the historical figures only.

YR, BRAI8S: Quite.

LORD PORTER: Was the assessor called in evidence?

¥R, BHAIS: He was called inAevidenoe.

LORD PORTER: Did he say why%%ad made & change?
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¥ YR, BRAIS: No, my Lord.
LORD PORTER: Was he asked?
MR. BRAIS: No, my Lord.

LORD NORMAND: Did he say he did make a change, or is that an
inference? : ‘

MR, BRAIS: . He did not say it., 1t is an inference, because
Mr., Cartier only came into the case long after it had
dragged on & few months,

LORD PORTER: Does that mean the assessor was first examined
and cross—examined and that at that time the representatives
of the 8un Life did not know of the existence of this
calculation? '

MR, BRAIS: That is the only proper solution, otherwise this
would never have happened. ,

LORD PORTER: Let us go on a little further, because we have to
consider it in the light of our experience here, Normally
in this country we should, I imagine, have discovery. Was
there no discovery?

MR, BRAIS: I think I may say that there can be no disoovery‘
under the process here,

LORD PORTER: That is to say the calculations made are matters
which are not disclosable, .Is that it?

MR, BRAIS: I think I might say that if the Sun Life had known
anything about the manual and these regulations at the time
they would, when they agreed with the City of Montreal and
made joint statements of fact, have asked for this. They did
not know anything about this, I am instructed. .

LORD PORTER: That is No.l, but you added something on what I
asked you., You said if the Sun Life had known about these
calculations and the manual. Did you not know about the
manual and ought they not to have known about the manual?

MR, BRAIS: They should have known about the manual.

LORD ABQUITH: Can anybody buy 1t in a shop? -
MR, BRAIS: You can buy it for 25 cents in the City of Montreal.
LORD PORTER: That answers my question.

¥R, BRAIS: I must teke the position as I have it., I must be
fair about this thing. . This manual was in the possession
of all my friends quite early in the case, there is no doubt
about that. -

LORD REID: You have presumably the best experts in Montreal who
know all sbout valuations. You start with this thet the
historical method is not used but the appraisement is used in
insurance and in all kinds of other things, It must be
perfectly familiar to your experts, but in spite of that
nobody ever raised during the trial a question whether the
appraisement method ought to have been used or ever had
been used,

¥R, BRAIS: All I can say on that is that Mr. Justice MacKinnon
arrived at a figure which wWithin reason came Within the
appraisement method of the assessor and everybody said:

Well, they had been trying to call it a day ever since the
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judgment of Mr., Justice MacKinnon and was still trying to
do it.

PORTER: When I asked this question before I gathered that

the hearing is before the Board and that the Superior Court
judge takes the evidence as given before the Board, because
he himself does not see or deal with the witnesses, so that
if you are going to cross—examine at all you have to do it

before the Board.

BRAIS: Before the Board. There is no complaint in so far
as the Board giving full opportunity to the parties and so
forth. The Board had certaln drestic views on certain
matters but in proper fashion without any tension, There
were views on law which they were entitled to have,

LORD OAKSEY: Mr, Vernot was recalled after Mr. Cartier.

MR,

BRAIS: Yes; he was recalled after Mr. Cartier.

LORD OAKBEY: 8o that any question could have been put to him

MR,

then,

BRAIS: Yes, my Lord. I would like to go through these
figures if I may. I am now looking at page 25. The amount
of 11,577,000 dollars is arrived at at the bottom of the

page.

LORD PORTER: Again, you cannot give us an explanation of the

MR.

10 per cent addition.
BRAIS: 10 per cent additional is what we find.

LORD PORTER: You find it at the bottom of page 25.

MR,

BRAIS: We find it at the bottom of page 25 and I have shown
it to the Board in the menuel &8 10 per cent for sub-contracts.
Now if we refer to page 26 we find that the assessor on the
17th June, 1938, has first indicated the proportion of the
building completely terminated.

LORD PORTER: Does that mean finished?

MR,

BRAIS: Yes, completely finished and errives at 16,500,000
cubic feet on a total of 21,931,000 cubicfeet. That cubage

is exaot because it is the cubage of the building and he
considers the amount of the cubage of the building which is
finished. Then he considers afterwards the structure
charpente et mur completement termines. That is the structure
not yet completely terminated.

LORD PORTER: Finished.

MR.

BRAIS: Yes. Charpente, the structure, the exterior walls,
exterior colonnades, openings and the celiling. That is the
outside of the building. That gives him 5,708,000 dollars.
Then he puts the total cost as at 1939 as 9,273,000 dollars.
Then he takes eWay from that what is finished and that leaves
him with 75.5 per cent of interior that is finished for
3,565,000 dollars. Then he takes the 1939 cost for the
exterior which is 100 per cent finished. That 1s applying
the 109 formula end arrives at 4,722,000 dollers which,
added to the previous amount of the exterlior finished, he
tekes 100 per cent interior finished in this calculation

and ‘addsg to the exterior finished which he has, and that
gives him 10,430,314 dollars and 25 cents, He adds on the
133 per cent to all of that exterior en hauteur and it comes

to 11,838,000 dollars. Then he adds 10 per cent for sub-
contracts and arrives at 13 million dollars.,-
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LORD PORTER: Is that a cubage calculation? "

MR, BRAIS: Ko, actuasl appraisal calculation.
LORD PORTER: 1Is it?

MR, BRAIS: That has been arrived at by the actual figures
which appear on pages 29, 30, 31 etc.

LORD PORTER: What is 11,577,841 dollars on page 25. What does
that represent? You get the same sort of total, 11,577,841,
That I thought was calculated by the appraisement method.

¥R, BRAIS: 7Yes, that is right.

LORD PORTER: How, if you caloulate on an appraisement method,
%g?you get a totally different result of 13,820,247 on page

MR, BRAIS: That is because on page 26 he has terminated the
interior of the building 100 per cent, he has the interior of
the building only 24.5 per cent finished. Then, because it
is 100 88r cent interior finished, instead of being
3,500,00Y 1t 1s 4,700,000, He is doing that to be in a
position to apportion the cost to the various buildings as
of the date of comnstruction. He has to have a totally
constructed building to compare this smaller building, the
older building with the newer building.

LORD OAKSEY: Are you sure that is right? There are appralsements
of things here which seem t0 be something to do with the
interior, green marble antique, page 25. It does not seem
to apply the 75 per cent anywhere on page 25.

MR, BRAIS: XNo. On pege 25 he is finding what he has in the
building, what he hes seen and measured in the building,

LORD ABQUITH: It does heppen 10 be 75 per cent.

MR. BRAIS: It does happen to be 75 per cent, because at the
top of page 26 he has taken off the cube of the building
which is finished as 16,567,000 cubic feet out of a total
of roughly 22 million cubic feet, He says all this
material I see in there has only served to complete 16
million cubic feet of that bullding out of 22 million, so
if I apply the proportion I will find that for the interior
it is this. The position, if I may suggest it to my Lord
Oaksey, is that there are two things, the exterior whioch
was completely finished but the interfor was the only
portion finished first by getting the walls, the ceiling,
colonnades and decorations and then he had to apply himself
to the actual quantity of material which was applicable under
the head interior of the building, and having done that he
applied what he thought was the proportion of the interior
fimsbhed to the proportion which was not finished. He said
these figures are 75 per cent of the building in so far as
the interior is concerned. |

(Ad journed for a short time).
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ERAY: My Lords, on the question put by the Board as to our
position vis-a-vis reasons and vis—a-vis factum, on the original
factum of the avpellant before the Supreme Court I will have to
agree that page 5% does not raise that particular point, as to
whether the instructions were followed. H%H'Egrr gread that,

I come  to that without equivocation. In t e%supp ementary
factum of the respondents, at page 26 we have referred to the
expose of what should be done. We say: "So much for the City's
manual. Ve have cited from it at length Tbecause it contains
explicit instructions to the Respondent's assessors which,
appellant submits, should have been but never were followed. We
do teke strong exception, however, th the City's argument that,
because these ingructions had been properly given, or at least
properly spelled out in its own publication, that of necessity,
the court musta ccept the theory that the same proper principles
must necessarily have been followed." This has in mind not only
the activities, but has in mind what comes previously on page
25, referring to page 46 of the City's manual. We say: ."A
valuation so established is not in accordance with the law,
vhich requires the amount of the valuation of the ak@m land and
of the building to revresent the market value." That is using
solely the replacement value. !The.disastrous,consequences of
the use of this sole method are the following: so as not to

overrate certain properties unjustly and run too much fisk of

contestation before the courts, the only resource is to establish
the unit prices at excessively low rates; consequently, the

real estate valuations are generally below the intrinsic value,
and in certain, though much rarer cases, far above that value;
lastly, it necessarily results that the general level of assessed
values no longer corresponds to current ratings of the real
estate market.” When we applied outvselves to the manual at page
26, save and except for the cases where the results are such as
one sees here, we did not have particularly in mind the criticism
between the two formulaes of historical and other rating.

I cannot take that position.

‘That leaves me two alternatives., The first is very respec-
fully and very humbly to throw myself on the mercy of the court,

and the second one is that, having in mind the position we take

as regards Mr. Justice Mackinnon's decision, that substantially
he arrived at the correct result in view of the evidence and so
forth, these figures can be used for purposes of comparison in
order to show that, whether you take his method or any other

- method, § you would arrive at a figure which would be less than

Mr. Justlce Mackinnon's figure. That is an alternative proposi-
tion which I submit I am entitled to pur forward. I submit that
I can take thege figures to show that Mr. Justice Mackinnon is
not out in the figure at which he arrives.

In that connection we have said in our case - and, of course,
we have said it in our reasons, which at least were clear - at
vage 10: "It is submitted that an examination of his reasons
establishes that it was substantially the correct rule, the
willing buyer - willing seller rule, that Hr. Justice HMackinnon
was in fact applying. From his statement that he is discounting
sums 'which do not add to its commercial value and which can
nevef be reflected in a sale price!' it is apparent that he was
seeking an objective exchange value. The commercial value is
the amount which the majority of willing purchasers would be
prepared to pay. In setting as the replacement value a building
of the same size, same aspect and of a fine quality, first class
type, and devreciating only for the additional and extravagant
cost incurred on special features and ornamentation which can
never be reflected in a sale price, Mr. Justice HMackinnon was
getting the maximum value to an occupier considered as a bidder,

28

- -



L2

thé payment of this amount being the alternative tfo bﬁilding
anew and avoiding the mistakes made in the first construction.

Then, by taking as factors of 50 per cent. each the amount which
an ordinary investment purchaser might offer and the amount
which an exceptidénal purchaser, a buyer_who must have that

tuilding or a similar building, i bidding in a competitive
market, would have in mind as a top figure, Mr. Justice

Hackinnon, covered the factor of the higgling of the market and
thereby arrived at an objective exchange value or imaginéry

market valﬁe, namely the actual value." That is on my

subsidiary contention, and, of course, that is w&ll covered

by the reaeons.
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LORD PORTER: On that proposition, yes. The Board is of opinion
that you must not use that as a substantive argument, but you may
use it to say that Mr. Justice Mackinnon's figures represent
a true value. From my point of view (I do not know about
my brethren) I should not want you to be too elaborate about it.

MR. BRAIS: My Lord, I do not propose to be.

LORD PORTER: With regard to these figures, we got to the final
fingure on page 6 of 13,022,000 dollars. Did anybody deal at
all gith what would be the correct amount of depreciation on .
that

¥R. ERAIS: Yes, my Lord.

LORD PORTER: It is on page 287

MR. BRAIS: Your Lordships will see it on page 28.
LORD PORTER: That gets to 9,315,000 dollars.

UR. BRAIS: That gets to 9,315,000 dollars on the 1938 figures.
LORD PORTER: Then to that you add Whatever was expended after 1938.
He says that at the bottom?

MR. ERAIS: ©No, my Lord. If I may simplify it, in the last set of
figures on page 28 you have not applled the cost of construction
index, which is 109.

LORD PORTER: Have they not made that distinction?

LR. ERAIS: No, my Lord. On the previous set of figures they made it
the wrong way. They reversed the order. Then subsequently they
applied the 1941 depreciation, in the second column.

LORD PORTER: They have done that, have they not, at the bottom?
They have taken 1914, 1917, 1925 and 19317%

MR. BRAIS: Yes, my Lord. That is the depreciation.

LORD PORTER: That is what I thought. After the depreciation you
get a complete depreciation of 2,262,000 dollars, and the
resulting figure is 9,351,759 dollars. Then, as I understand
it, from his note at the end, you have to add whatever
expenditure they took between 1938 and 19411%

MR. BRAIS: That is quite right: and also you have to add to that
the cost of building index, 109. If you add roughly, say, 10
per cent. to 9,300,000, which would be 900,000 dollars, you
get to 10,200 OOO. May I suggest taking 10 per cent. instead of
9 per cent. for ease of calculation.

LORD PORTER: After all, we are not going into this; we are going
into some generality in order to assist. :

LORD NORMAND: Do you say that it would come to about 10,000,000
dollars?

¥R. BRAIS: It would come to a little bit more than 10,000,000
dollars.

LORD PORTER: It is 10,200,000.

LR. BERAIS: That is if you add 10 per cent., but, if you add 9 per
cent., it is a 1ittle less.
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LORD OAKSEY: They have depreciated the cost in 1936, have they
not? It is 11,577,000 dollars. They have not depreciated the
cost of 13,000,000 dollars. That is on the 75 per cent. basis,
is it not?

MR, BRAIS: I am on page 28.

LORD OAKSEY: The figure on page 28 is 11,577,000 dollars. That is
the amount of the total cost in 19367

MR. BRAIS: That is right. That leaves some unfinished.portions.
So to this figure of 9,300,000, if we come to 10,200,000
dollars —————w————-

LORD PORTER: 1If you take off 9 per cent. it is about 10,000,000
dollars and if you add about half a million dollars it is about
10,500,000 dollars?

IR, BRAIS: Yes, my Lord. If we add to that the sums spent,
638,000 dollars, which is spent in 1937, 1938, 1939, 1940 and
1241, we come to a figure of approximately 10,800,000 dollars.
¥r. Justice Mackinnon's figure is 12,200,000 dollars.

LORD OAKSEY: That is blending historical cost?

MR. BRAIS: That is before the blend. It is his replacement cost
for the main building only. :

LORD OAKSEY: What is the 600,000 dollars of which you Were.speaking?
MR. BRAIS: That is found at volume 1, page X, schedule "A",

LORD OAKSEY: It is blending the historical figures of cost with the
apprisal figure?

MR, BRAIS: Yes. I follow your Lordship's view., This would be Mr.
Justice Mackinnon comering for purposes of verification.

LORD PORTER: What my Lord was putting to you was this. This
9,315,000 dollars is appraisal value. If you add to the
appraisal value the actual cost, you are mixing actual cost with
appraisal value; but in fact nobody has complained that the
600,000 dollars is wrong in the sense that it is wrongly
"appraised?

MR. BRAIS: Yes, my Lord.

LORD PORTER: .Therefore you can take it that, as a rough calcula-—
tion at any rate, there is nothing wrong with it?

MR, BRAIS: He has used the historical basis. "..; I f; to complete
that original appraisal, I add what I actually spvent, whether
the formula be good, bad or indifferent, I am certainly giving
full value for my money, and I am arriving at that figure.

My Lords, we shall see on goling through these things that
there are various things which have been added as we come for-
ward, because, with the exception of this first calculation
on page 28, which does take in the 1941 depreciation, all the
figures were compiled subsequently to the deposit of the roli on
the 1st December, 1941, which &id was the date fixed by the
statute for the deposit of the roll. Without labouring the
matter unduly, I just draw your Lordships' attention to the
following calculation, which is on page 7, coming forward in
these sheets of calculations. This was a result of a further
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examination of the premises on the 19th December, 1941. That
was after the deposit of the roll according to law. The evi-
dence (I will not go into it) shows that Mr. Cartier and Hr.
Houle went back and re-—examined the premises. They came to
conclusions and they added 10 per cent. for sous—~contrats

on page 20 to 10,000,000 dollars, and they adddl3 per cent.en
hauteur. They arrive at a figure of 13,004,928 dollars. If

vou apply to that figure not the depreciation originally granted
to us at pages 5 and 6, but this 14 per cent. overall depre-
ciation, to which we were subsequently reduced by Mr. Justice
Mackinnon, am which is less than the 28 per cent., 15 per cent.
and 19 per cent. on the actual dates, 30 per cent., 20 per cent.
and 19 per cent. on the big building and 13 per cent. at the
bottom of page 28, forgetting for the sake of argument

this proper basis of depreciation found at the bottom of page
28, but taking this 13,004,000 dollars which we find on page 8,
which was a thorough re-—-examination of the building by Mr.
Cartier, the chief of the technical staff, and by Mr. Laquette,
who had done this work and spent three months on the premises,
and if we multiply that figure by the building index of

109, because these are always 1936 figures, we arrive at
14,175,371 dollars and 76 cents. Not taking into account at all
the benefit of these various depreciations, which are much higher
than those granted by Hr. Justice Mackinnon, at 14 per cent.,
but if we take 14 per cent. off that total, which is

1,984,552 dollars and 5 cents ——mm———e—ee :

LORD PORTER: That is roughly 12, 000,000 dollars?

MR.

BRAIS: Yes, my Lord, roughly 12,000,000; but I am going to

take the 17984,000 dollars now, because I need those few extra

dollars, because I do not have the benefit of the depreciatioéni
which evervbody has found in my favour except Mr. Justice Mac-
kinnon, ;I ¢ome’t0%.12;190,819 dollars 71 cents. That is only
90,000 dollars out of Mr. Justice Mackinnon's depreciated value
on the main building, found in volume 5, page 1l2l.

LORD ASQUITH: You subtmct 1,984,000 dollars from what?

MR.

BRAIS: 14,000,000 dollars, my Lord.

LORD ASQUITH: Where do you get the 14,000,000 dollars?

LORD PORTER: 13,000,000 dollars is the 1936 value. You multiply

HR.

it by 109 over 100, which gives you 14,000,000 dollars, then
from that you deduct 14 per cent. and the result is 12,190,800
dollars. _

BRAIS: Yes. If you compare that with the Mackinnon figure of

12,121,796 dollars 80 cents., I am just 90,100 dollars out, in

spite of the fact that I have the 10 per cent. for subcontracts
and 13 ver cent. construction @m hauteur added to me; but I
have the further fact that, after the assessment has gone in and
after the building is on the roll, that figure we have had
indicated of 14,715,000 dollars, the city has sent in its
valuators to reconsider the figures and see what they can do
about it. :

where

LORD NORMAND: You gave the reference to the page/X¥E Mr. Justice

KR.

Yackinnon reaches the figure of 12,500,000 dollars.

ERAIS: That is volume 5, page 1021. You have there a2t line
34 "Reodacement cost of building in 1941. Less 14 per cent,
depreciation for extra unnecessary costs." Previously you had
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had the 14 per cent. physical depreciation. Then you have 14
per cent. for unnecessary costs, which was his formula. :

LORD PORTER: May I understand this. As I follow, the pages from
8 to the end of these calculations, to page 28, were the ori-
ginal calculations made in 1938?

MR. BRAIS: No, my Lord. I shall have to look at the page and be
quite sure. .

LORD PORTER: I have "1938" on one of the pages, and that is where
I took it from.

MR. BRAIS: ©No, my Lord. The origina#calculations'for 1938 bear
numbers 22 to 36.

LORD PORTER: So far so good. Now let us go back.. On page 7 we
have the date 19th December, 1941l. As far as I can make out
there are no dates between those two, kmkx namely from page 7 to
page 25; but, on the other hand, you have been giving us cal-
culations on page 7. I thought that you were treating page 7 as
being part of the original calculation made before the change
in 1941 '

MR. BRAIS: No. The evidence (and I have been asked not to elabo-
rate on this) is that on the date in question, and obviously
after the assessment, Mr. Laquette returned with the chief
assessor, Mr. Cartier, whose evidence we have, and the purpose
of that was to arrive at the calculation of the cost of the
building after transformation.

LORD PORTER: So far that is all right, and I understand that; but
I thought these pages went backwards?

MR. BRAIS: They go backwards and forwards, because sometimes there
are two together. The groups of pages go backwards.

" LORD PORTER: That is what I thought. Take this case. You gave us

a calculation on page 8 and transformed your 13,000,000 dollars
into 14,000,000 dollars odd by multiplying it by 109 over 100.
You then deducted 14 per cent., and you then arrived at a figure
of roughly 12,198,000 dollars. That is right, is it not?

MR, BRAIS: Yes, my Lord.

LORD PORTER: Does that represent what you say was the result of
an appraisal valuation? o

MR. BRAIS: At an apptaisal valuation - and the evidence says that —
in 1941, after the deposit of the valuation roll by the City of
KHontreal. ’

LORD PORTER: Then that so far is appraisal?

IR. ERAIS: Yes, my Lord.

LORD PORTER: Now théy go backwards. What about page 77

MR: BRAIS: If your Lordship would permit me to exemplify that with
precision, this was the cost of the building after transforma-
tion - in its then condition I take it, because there is the
date, and you will have found added on page 7 the plumbing,

7.C.'s and so on at 47 dollars and 80 cents each, and the
elevators ———————=-—

LORD PORTER: I do not understand this a bit at the moment. Exhibit
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P.36 starts on page 2, at page 737. That is right, is it not?
¥R, ERAIS: Yes, my Lord.

LORD PORTER: Then there are a number of figures which go down to
the end of page 24, which is dated "2/11/42." We then get a
calculation on that, which brings us to 16,000,000 dollars?

MR. BRAIS: You must take in with that group pages 5 and 6.

LORD PORTER: Then we go on. The next one is dated "12/1/42", and
the next one is depreciation, 1941. That is all it says. That
takes us to page 6. ,

MR. BRAIS: Pages 5 and 6 go together.

LORD PORTER: And wpage 7 is dated "19712/41", so that &llithose are
1941 or after? REEE

MR. BRAIS: The pages that belong to the same group follow one
after the other, but the groups come forward. DPages 2 and 24
go together. Pages 5 and 6 go together.

LORD PORTER: TFor instance, pages 2 and 2A are of the 2nd
November, 1942, I suppose. At any rate, they have the date
after them. Page 5 is dated the 12th January, 1942, and page 6
has nothing except "1941f". _

MR. BRAIS: But page 6 carries the same figures as page 5. The
bottom figure on page 5 is carried over to page 6.

LORD PORTER: I can understand that group of figures, because they
are at the end of 1941 and the beginning of 1942. Page 7 is
obviously the same group of figures.

- he first

MR. BRAIS: Pages 7 and 8 are both dated. /Bmm is dated at the top

pRxxhexRkxxk and the second is dated at—-the bottom.

LORD PORTER: The result of page 8, without making the various
calculations, is 13,000,000 dollars?

MR. BRAIS: Yes, my Lord.
LORD PORTER: The result of page 24 is 16,000,000 dollars?

MR. BRAIS: On page 2A it is 17,000,000 dollars, and it is only
by the application of depreciation that it comes to 16,000,000
dollars. We go-from 13,000,000 dollars to 17,000,000 dollars
at the top. ’

LORD PORTER: Then say 17,000,000 dollars if you like. Are those
two senarate and different calculations altogether?

IR. ERAIS: Yes, my Lord.

LORD PORTER: Then I gether that the one on page 2 A is a figure
based upon a historical basis?

IR, BRAIS: ©No, my Lord. They use, ea #we ewme figures solely
to reapportion the cost of the separate buildings. In order to
answer your Lordship's question, I will immediately go to page
7, and I will show your Lordship, having in mind your question,
the difference between the two sets of figures. If we go to
page 7, we see that that is "Calcul du cout de 1l'edifice apres
transformations", and on page 8 we see a figure of 13,000,000,
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and I remain satisfied with that, because, if we apply the depre-
ciation which should have been applied by Mr. Justice Mackinnon
and everybody, it would have been below 5,100,000 dollars.

!

Now we come to pages 5 and 6. This is interesting, because
this is headed "Feuille de correction.” All this as after the

assessment. 'Again you have an appraisal. You take the cost

of the building as of the 19th December, 1941, which is the
figure which we.have seen beforé on page 8, 10,416,000 dollars.
That is a figure of cost. Then they delete from there the other
figures, sub-contracts, and 13 per cent. en hauteur, and they

pick up that figure again at 10,400,000 dollars.

LORD ASQUITH: What sort of costs - historical or non-historical?

MR. BRAIS: That is appraisal. That is non-historiadg There is not

the slightest doubt about that. That is appraisal cost.
They pick this figure up again in 1942. That is dated

|112/1/42. 18

LORD PORTER: I am very sovry, but I do not find the figure of

10,416,442 anywhere except on page 8.
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MR, BRAIS: That is the cost of construction, previous to certain
additions, which are going to be modified again. That figure
is picked up again at the bottom of page 5. This is a year
after the deposit of the roll, which would be the 12th January,
1942. They take the figure of 10,400,000 dollars. Then they .
add for exserior walls certain amounts, Then they add 294,000
dollars addition for elevators as of that date. Then they add
19 per cent, instead of the 13 per cent which was used at page
8. MNow they decide to add 19 per cent to the cost of construc-
tion, external walls and elevators. To the 10,400,000 dollars
they add 2,000,000 dollars. For sous-contrats they arrive at
a figure of 1,3%22,000 dollars, being 10 per cent, In that way
they arrive at a figure of 14,543,000 dollars.

LORD REID: Resides the 19 per cent, they have a figure for
ornamentation under the exterior walls, which appears to be
sufficient and more than sufficient to explain all the additions
under that head. Is that right? The fourth figure in the
item "Exterior Walls", on page 5, is "ornementation, 1.50", You
find that there is a surplus of 1.05 which is carried out into
the total.

MR. BRAIS: Yes.

LORD REIDL So that apparently without the ornamentation they would
have reached a lower figure than they had before. Is that so?

MR, BRAIS: Quite, my Lord.

LORD REID: It is entirely ornamentation which causes this addition?
MR, BRAIS: ©No, my Lord; there is more to come.

LORD REID: I mean this particular Y"Exterior Walls" addition.

MR, BRAIS: Yes. |

LORD REID: Then you have the 19 per cent addition and then the
other if the lifts, I do not understand why they add for lifts;
but perhaps that does not matter.

IMR. BRAIS: ©Not all; they are putting in more and some J.C.4.
That comes to 6.30; less the amount previously charged, 5.25,
which gives a surplus of 1.05, which they are adding.

LORD REID: If they had had no ornamentation, their total figure
here would have been less than their total figure in the earlier
document ?

IR, BRAIS: Yes.

LORD REID: Therefore, ornamentation more than accounts for =alltthe
additdion on this particular heading of "Exterior Walls".

¥R, BRAIS: Yes. I do not know why the ornamentation is discovered
on the third visit by a man who 1is in there for a few hours.
The evidence shows that Yr., Cartier just went through it with
Ir. Laquette and lir. Houle.

LORD REID: This appears to raise your same point in a different
form: that this being exchange value you should not pay for
ornamentation. Is that right?

MR, BRAIS: I am not conceding that when they put in this ornamenta-
tion they had not previously taken it into account, because it
renainsg totally unexplained; but I do not want to go into that.

There 1s nothing to explain those matters. Ve arrive at this:
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that, having got to & figure of 11,100,000 dollars, we find
ourselves with our tall buildings with 19 per cent for hauteur,
which is 2,100,000 dollers -~ all this after the event. Then
we have 10 per cent for sous contrats, which is 1,300,000
dollars, bringing out a figure of 14,543,000 dollars.

Now we come to the interesting portion here on page 6.
This total amount of 14,543,000 dollars is then sub-divided
and properly sub-divided according to the estimate previously
made into what they found in the 1914 building and what they
found in the 1930 building and following building, which is
800,000 dollars and 7,000,000 dollars. Then we have the 1938
fini interieur, that is, the amount spent on the building for
the inside finish, which we have seen in the previous sheets
this morning, 2,747,000 dollars, and which we are not complaining
of, and they deduct that total of 11,577,000 dollars, which is
the proper apportionment of the amounts whic¢h they have found
actually spent in the building on the previous surveys, and come
to an amount of 2,965,589 dollars and 79 cents, which is the
difference, They do not know what to do with that; so they call
it 1941 fini interieur. They have a surplus of 3,000,000 dollars
there; that is as between their physical appraisal and the
figures to which they have come at this moment.

LORD OAKSEY: 1Is not that because the 11,577,000 dollars was when
it was arrived at expressly for the 75 per cent of the building
which could or was estimated to have been done by 19387

MR, BRAIS: Yes, my Lord; I agree. That is quite correct; but
since 1938 and 1941 there was only 600,000 dollars actually
spent on the building.

LORD OAKSEY: They were dealing with appraisal. They were not
dealing with historical figures. It has nothing to do with
history. .

KR, BRAIS: I would say very respectfully that, if they had continued
to appraise what we spent from 1938 to 1941, they could have
appraised at very much more than the amount which we actually
put into the building.

LORD PORTER: Will you explain to me what page 6 means? You start
with the cost of construction, which is 14,543,000 dollars,
Then you get ameliorations, What does that mean in that
connection?

MR, BRAIS: TImprovements, I would say..

LORD PORTER: If you get your improvements and you get improvements
to the extent apparently of 10,000,000 dollars odd ——-----

YR, BRAIS: What they mean by ameliorations here are the increases
to the building.

LORD PORTER: I do not understand that. Why do you get the increase
of 1,000,000 dollars in 14,000,000 dollars when you have
14,000,000 dollars already? .

LR, BRAIS: That is the ameliorations that you start with. Then 1914
partie erigee is the part erected in 1914.

LORD PORTER: Do you mean the whole of the complete construction
in 19147

HR, BRAIS: No. That is the whole of the building, 852,000 dollars.
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LORD PORTER: Do you mean that that was the portion which was
erected in 19147 '

iR, BRAIS: According to the physical appraisal, yes, my Lord.

LORD PORTER: Then in 1930 a further awmount of 852,000 dollars was
erected?

¥R, BRAIS: There are two amounts in 1930, bracketted together:
852,000 dollars and 7,126,000 dollars.

LORD PORTER: The total cost of that is 11,577,000 dollars?

MR, BRAIS: 11,577,000 dollars. If you add the fini interieur up
to 1938, 2,700,000 dollars —- that is from 1930 to 1938 -- you
arrive at 11,500,000 dollars,

LORD PORTER: Is that 11,500,000 dollars calculated upon &ppraisal?
MR, BRAIS: Upon appraisal, my Lord.

LORD PORTER: How does that compare with the 14,000,000 dollars,
which is the cost of reconstruction?

MR, BRAIS: It does not compare -- the point is exceedingly well
taken -- because you have arrived at a fictitious cost of
construction by putting all these various figures before, and he
is now testing/ his figures end, when he tests his figures on
actual appraiseal, he finds out that there is a discrepancy of
2,900,000 dollars, which is the figure at the bottom, between
the two, as representing the cost of interior finishes between
1930 and 1941.

LORD PORTER: For all practical purposes the difference in those
, figures is made up of 19 per cent hauteur and 10 per cent sous
contrats? '

MR, BRAIS: Yes, my Lord, because you have, instead of finding a
difference of 600,000 dollars between 1938 and 1941, which is
the amount actually spent, a difference of 3,000,000 dollars
found there. : :

LORD PORTER: You are going too fast for me. I do not follow that.
Apart from this, the company spent 600,000 dollars between 1938
and 1941. What is your complaint with regard to the treatment
of that?

HR. BRAIS: My complaint with regard to the treatment of that is
that when the chief of the assessors tests his figure in 1941 he
finds himself having to attribute or charge the building with
having spent between 1938 and 1941 2,900,000 dollars instead of
600,000 dollars, which shows the fallacy.

LORD PORTER: In 1941 you get 2,994,255 dollars., Is that what you
are speaking of?

'R, BRAIS: Fini interieur 1941 is the difference between 14,500,000
dollars and 11,500,000, namely, 2,965,000 dollars.

LORD PORTER: I follow that guite well. TVhere do you say that they
attribute that to the building between 1938 and 19417

iR, BRAIS: Because goin% to the left hand of that column I see
5

"Fini interieur, 2,965,000 dollars", because your 1938 fini
interieur is there and it is the correct figure.
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LORD REID: Am I right in thinking that that is largely accounted
for by these two additions of 19 per cent for hauteur and 10
per cent for sous contrats?

MR, BRAIS: Yes, my Lord.

LORD REID: And, instead of spreading those two additions over all
the buildings, they have chosen to attribute those two additions
almost entlrely to the last two years and allowed no deprecia-
tion on them. Is that right?

¥R. BRAIS: They could not possibly attribute them to the fourteen
years, because the amount is five times the amount actually
spent.

LORD REID: Exactly. That is what they have done in the accounts.
MR, BRAIS: Yes; that is what they have done in the accounts.

LORD REID: Instead of applying the proper proportion of 19 per cent
and 10 per cent, they have not chosen to do that and thereby
diminish the depre01at10n. Ig that right?

KMR. BRAIS: They have done two things., They have diminished the
depreciation obviously, because when you get to the bottom of
the page you have "Fini interieur, 1941, 2,900,000 dollars™
and you have nothing to depreciation., They do not give
depreciation. '

LORD REID: They only give 10 per cent overall; whereas you say
that you should have 14 per cent?

MR. BRAIS: The depreciation between 1930, 1938 and 1941 would be
so relatively small that I am not trying to have it play a role
here. The only thing that I am deducing from this is that in
testing their own figures against what was actually found to be
in the building, they find out that they have applying to the
total buildings a surplus of 3,000,000 dollars.

LORD REID: Certainly they do. It appears to me that, if you have
a point at all -- this is all that has soaked into my head --
if you look under "“Depreciation" you will see on page 6 that it
is almost 10 per cent of the total, 15,000,000 dollars odd;
whereas you have been allowed 14 per cent with other people.

MR, BRAIS: Yes.

LORD REID: The net result to my mind of all this -- I do not use
the word in a bad sense -- juggling with figures is that you
have got less depreciation than you ought to have; but I have
not grasped anything else at present,

LR. BRAIS: I have not been doing the juggling.
LORD PORTER: Iliy Lord was putting it in your favour.

MR, BRAIS: I understand perfectly well. This sort of callisthenics
with figures, which I am not attempting to justify, but which
is used and applied to me on my appraisal value, looking after
the event and to the contestation before the courts -~ the
contestetion was before the Board on the 2nd December, 1941 —------

LORD PORTER: VWhat I thought my Lord was saying -- he will tell me
if I am wrong -- was that, as you arrive at 2,900,000 dollars
as built in the last year, 1941, and you do not in fact have



any depreciation from that, you are mulcted of your proper
depreciation, because that "2 ,900,000 dollars ought to have been
spread over the years 1914 10 1938 and you ought to have had
full depreciation upon it for those years.

MR, BRAIS: I am also mulcted in 3,000,000 dollars, which is added
to my appraisal by the application of a new formula a year or
so after the event.

LORD PORTER: That is & different matter, because either it is
' defensible to charge 19 per cent for height and 10 per cent for
sub-contracts or it is not.

MR. BRAIS: TYes.

LORD PORTER: That is a different proposition from the question of
to what year the costs ought to be attributed.

MR. BRAIS: Yes., I &am not stressxng very con31derab1y the year to
which it should be attributed.

LORD PORTER: T should have thought that it made a great deal of
difference; but you will not take it. :

IR, BRAIS: ‘It is amongst the other things that I have not taken
which have been generously given to me. If I had to stop there
with depreciation and get the correct figures, I would not

bother this Board so long on the record with the re-apportion-
ment. ,

That brlngs us, I am happy to say, to the final
figures, on page 2 and page 2A. There, again, they take up at
the top the re-calculations of the 12th January, 1942 which was
the third calculation made on the Sun Life.

.LORD PORTER: Where does_the 13,110,000 dollars come from?

MR. BRAIS: The 13, 110 000 dollars is new, If we go to the top, we.
gee that 11 110 337 dollars is found in the 1942 calc@lation,
which was the thlrd calculation and the ‘second one after our
assegement roll was filed.

LORD OAKSEY: I thought that the hearlng before the Board was in
December, 1941.

MR. BRAIS: Not the hearing before the Board, my Lord.
LORD OAKSEY: I thought that you said so.

MR, BRAIS: Our assessment roll was deposited on the 1lst December,

1941.
LORD PORTER: This is post deposit?
HR. BRAIS: This is post deposit.

LORD PORTER: Can you tell me what "10 per cent omission and
supplement", at the bottom of the page, is?

LR, BRAIS: lo, my Lord. That is just something more which is
ebsolutely and completely unjustified by the evidence.

LORD PORTER: I wanted to know, not whether it was justified, but
vhat it was.

MR, BRAIS: I cannot help your Lordship on that.
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LORD PORTER: On that you @gain. get your addition of height at 19
per cent and sub-contracts at 10 per cent?

MR. BRAIS: Yes.

LORD PORTER: That brings you to 17,100,000 dollars odd. What
happens after that?  ~ Then you have the addition, bringing the
1938 figures to the 1941 figures. 1Is that right?

R. BRAIS: Your Lordships will have mnoted how these figures have
grown as the case goes on.

LORD PORTER: At the moment I should like you to tell me this,
without considering what adfantage it is to you. TI gather that
the 17,000,000 dollars goes to 18,000,000 dollars by means of
the formulé of the differential betweén 1938 and 1941. That is
right, is it not?

MR, BRAIS: No, my Loxrd, because the 11,110,000 dollars figure at
the top is the 1930 figure. Then we heve some additions which
are found.

LORD PORTER: That is the previous figure?
IR, BRAIS: At page 2; they follow.
LORD PORTER: Where do I pick up the 11,000,000 dollars from.

MR, BRAIS: That figure is picked up from page 5. Those are 1936
values,

LORD PORTER: To that they add the hauteur and sous contrats?

MR, BRAIS: Yes. They again come up, with lo per cent hauteur and
10 per cent sous contrats.

LORD PORTER: They are not adding them on there, but they increase
the figures.

KR. BRAIS: Yes. They come back to the 1936 value and increase the
value again. Then away on in 1942 this is a further re-valuation
whilst the case on, and they throw in some more figures and then
add 500,000 dollars at the bottom for surplus de charpente, re

- tour and forces concentrees, coming to 11,900,000 dollars. Then
they throw in an entirely new figure here of 10 per cent for
ommission and supplement After four appraisals, then they put
on that figure for omissions. They put the 19 per cent on
top of the omissions, to have another Z per cent in their favour.
Then on top of that they apply 10 per cent for sub-contracts,
and they come to 17,100,000 dollars on page 2A and after that
they apply the cost of bulldlng index of 1941 and arrive at
18,000,000 dollars.

LORD PORTER: 1Is the 10 per cent calculated upon the figure already
augnented by putting on 19 per cent?

MR, BRAIS: Yes; they are curulative. There is, first of all, 10
per cent on the 1936 cost.

LORD PORTER: First of all, there is 19 per cent and then 10 per cent?
VR. BRAIS: To. At the bottom of page & ——————m- |

LORD PORTER: That is a different thing. They are looking at the
sub-contracts and the height?

¥R, BRAIS: Yes.
41.



‘l‘,o.

LORD PORTER: Before that you get the omissions and supplements.
Then on that you get 19 per cent added and then on the 10 per
cent, on thich the 19 per cent is added, you get the 10 per
cent added again, .

MR. BRAIS: This, as I say, at the date indicated is the fourth
time that they have gone back to us and they have changed their
formula this time by the extraordinary addition of omissions
and supplements, after the fourth examination, when everything
has been taken off exactly as is found in the building, and at
the bottom of page 2A they have proceeded to do what they did
not do on page 6: they apportion the total to the various
buildings, in conformity with the historical costs which were
then in their possession. That is where the historical cost
comes in here: for the purpose of apportionment.

LORD OAKSEY: Did any of the courts or the Board adopt these figures?

MR, BRAIS: ©No. Obviously we strenuously took the position that
the 18,000,000 dollars ———-————

LORD OAKSEY: VWhat have we to do with them, if the courts did not
adopt them?

MR, BRAIS: For no other purpose than to serve as a test -- it
appears to me that I am accepting the ruling of the Board --
of Mr. Justice MacKinnon's figure, because we will see in
evidence, which is exceedingly brief, that all the contractors
who were called by the appellant took this figal figure and took
it completely apart as being completely impossible. This is
just on the test basis. I must conform to the ruling of this
Board; but they &ll had it before them and I am sure that the
original appraisals and what was said by the contractors as
regards the fallacy of the final appraisal must have weighed
considerably in the minds of the judges who gave figures in
saying that objectively -- they have all used the formula
objectively -- as we look at it, applying our minds as men of
reason, we think that the amount of 12,000,000 dollars found by
Mr, Justice MacKinnon is correct.

. I have promised to be brief on these figures and I
have. I was equipped for the day and more, my Lords, and I am
glad to know that I have not had to go through them further.

LORD PORTER: I think that you have put your point end we appreciste
it, | |

IR, BRAIS: If your Lordship pleases.

That brings me immediately to something which is very
brief., Will your LOIdShlpS refer to Exhibit Pp. % in Volume

5, at pages 960, 961 and 962? There we have the évidence of

¥r, Archambault, to whom the Chairman of the Board in his
judgment, as Your Lordships will recall, gave what might De
called a certificate of competency and abality, and he is,
indeed, by the qualifications placed in the record, a gentleman
of a great deal of ablllty You have in those pages an analysis
of what was done.

LORD FORTER: Yr. Archambault is one of your witnesses?
IR, BRAIS: Yes; he is, my Lord.

LORD FORTEZER: This is a letter written to you as a criticism of Mr.
Cartiert's evidence?

¥R, BRAIS: Yes. Ve procduced all the witnesses in this case. The
rules of law are some like the rules of the Railway Board and
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other Boards. The rules of law are not quite the same.

LORD PORTER: It is often convenient in cases of this kind to put

MR,

in documents like this.

BRAIS: I agree that this document, with the figures in apposi-
tion, makes it very much easier to understand than it is by
reading through the evidence, which I am prepared to do, but I
do not think that it is necessary, because this evidence is not
contradicted; nor is the evidence of Perrault on the same
subject; nor is the evidence of Valker on the same subject,

who says that three-quarters of one per cent was put on con-
struction for hauteur of the building which he himself had
built, the highest building in Montreal, which is higher than
the Sun Life. Mr. Perrault says that you can run to 2 and
possibly 3 per cent, but 19 per cent construction for hauteur
hes never been heard of.

LORD PORTER: This document says: mir, Cartier has submitted the

MR,

following valuations on behalf of the City of lMontreal.
Valuation signed by Georges Paguette.!" Who is Ir. Georges
Paquette?

BRAIS: lr. GeorgesPaquétte is the man who did the work, who
spent 3,000,000 dollars on the building in 1938, and whose
figures we gee as we go along.

LORD PORTER: He was the contractor?

MR.

BRAIS: No; he was the City valuator, the man whose job it was
to analyse the building stone by stone and pebble and pebble,
if the cost was to go up. Georges Paquette's is the figure
which we have seen, with the corrections which are made when

he is brought back on the scene by his chief, We see that the
reference here is to page 28, to which we have referred. That
is the figure originally arrived at. That figure of 13,004,000
dollars when it has been depreciated and increased and so forth
is muech less than Mr. Justice MacKinnon'g figure. Those are
all adjusted to 1941. He says how the figure is arrived at.
"This is arrived at from report of 4th July, 1938, using as a
base the figure of 9,273,401 dollars and 49 cents, which
represents the replacement cost at 1936 before adding surcharge
of 135 per cent for height and 10 per cent for sub-contracts.
To the above figure has been added the cost of work done
between 1936 and 1941 to complete the building. In this
valuation some of the unit prices which had been used in Ath
July, 19328, valuation have been raised." The dates of the
valuations appear on the left hand side. He is not applying

himself to the original valuation of 1938, which we have seen,

except to refer to it in his report.
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%~ LORD PORTER: Would you mind explaining this., On page 961 you see: .

' "17,161,573 dollars is replacement cost at 1941 but nefertheless
Cartier adds 10 per cent for adjustment to 1941 prices", Where
do you get the proof that 17,161,000 dollars is the replacement
cost at 1941 17

Mr, BRAIS: He is referring there to the manual, snd I do not think
- 1t is correctly expressed at that point, He has added the 10 per
cent which we already have,

LORD PORTER: It does not follow that the 10 per cent additional
was at 1941 prices .,

Mr, BRAIS: ©No. If we take the figures on page 2 and 2(a) that would
not be correct, There is an inversion there in his thinking,
I will show your Lordships what he was applying his mind to there,

LORD PORTER: I do not care much about that as long as I know if it ie
accurate, v

Mr., BRAIS: It is not.
LORD PORTER: Then we will knock it out.

Mr, BRAIS: We will have to come back to it in some other way.
For the moment, on that basis, it can be knocked out,

- LORD PORTER: Ke will knovk it out for the moment,

LORD REID: Oould you give me the pages upon which Mr Cartier says
that he produces all this elaborate material, and any page
upon which he is cross-—examined about it, I think you said
that Mr Cartier was the witness who produced it, I do not waxt it
just now, but I would like to have it at sometime,

Mr, BRAIS: I have had it translated, if that would be of any
assistance, '

LORD REID: I would like first to get the references. Do not
bother just now,

Mr, BRAIS: I can give it to you immediately, It is Volume 2, page
266, That is the beginning of his evidence. First will you
look at page 266, then at page 319, '

LORD REIDs va that is where he first refers to the document,
Mr, BRAIS: It is actually produced on page 323,
LORDREID Is there any copss~examination upohvit?

Mr, BRAIS: TYes, We hae first of all page 323. He is firet
exanired in chief at page 266,

LORD REID: That is not about the document, What I want are the
pages of the record where Mr Car tier deals either in chief or in
cross—examination with the figures which you say he produced,

¥r, BRAIS: Yes, Almost his entire deposition refers to those sheets
For example, teke page 269. To establish replacement value etc,
they use the msnual, and he gives the method of using the
manual, "We take out material grouped according to our method,
ard we calculate it item by item"y Cartier ies almost exclusively
occupied on this document,

LORD REID: I know he explains in a general way what he says he
has done, but what I want to find out is whether he ever
ex lains, for example, why he takes 19 per cent, and why he

tkes an extra 10 per cent, ad why he does sll those things
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» Do not do it now, but if you could give me a note tomorrow
of that, I could see how these things were justified,

Mr, BRAIS: In cross<«examingtion he explains his 19 per cent, as
¥r Archambanlt says, going into a great deal of precision, 10 days
later he comes back; he is brought back to say that that does
not hold, end he reduces all his figures as noted there, I will
give those to your Lordship,

LORD REID: I only waented the references, Do not interrupt your
argument,

LORD OAKSEY:  If we are to exam ine this sort of figure fairly, surely
we must examine every witness in the case., Whd& you are doing
gt present is to read what Mr Archambault says with what Mr
Certier says, I suppose the witnesses on the one gide contra-
dicted the witnesses on the other side as they generally do in ther
cases,

MR BRAIS: ©Not on that point, Mr Cartier and Mr Archa baxlt,

LORD glAKSE%': They were only heard upon the question of replacement
val ue A

Mr, BRAIS: Archesmbalt wae heard generaglly in the case on the total
valuat ion of the Sun Life when he came back afterwards in
rebuttal to discuss this built up exhikit, and he was not
contradicted,

LORD OAKSEY: And none of the Courts have adopted the figures ?

Mr, BRAIS: Yes, but I say they have tested their figures against
that figure and the City's own figure, on a comparison basis,
They hare had 80 mmy figures here, There have been 0o mary
figures used here by the City g praisers., I suppose the Judge
could have said: I think this figure is correct, and take the
Archambai 1t report, He could have done that, I would have
wished he had because I think it a proper formula, May I answer

in thie way to your Lordship's quest ion that none of the Courts
heve adopted those figures —-—

LORD PORTER: Am I right in supposing that the only cross~examination
of Mr Cartier is on page 330.

LORD ASQUITH: Was he not cross~examined by Mr Geffrion on psze 321,
LORD OAKSEY: He was called end recalleé about four times,

LORD PORTER: I do not thinkthat cross~examination by Mr Geoffrion
was anythinﬁ except an interruption, because if you look at the
head it is "Examinastion-~in-chie f" gll the way through,

¥r, BRAIS: The pages that ere in the report are the pages of the
stenographerts transcript, and & e not the same pages that appear
in the printed copy. We want to be careful about that, Where
references are made by the Board or the Superior Court to pages
they @ e in the transcript, I have noted and will whenever they
a e of importance refer to them as they eppear in the printed
record, Page 277 is the cross—examination of Mr Cer tier,
He is gzdain called at page 400 and cross—examined at page 401,

LORD PORTER: Origind 1y he was called on page 266 ?
Mr, BRAIS: Yes,

LORD PORTER: He was examined in chief at that time until you get to -
page 277, when he was crose-examined by Mr, Geoffrion, That

lgeted until Mr Fournier was cel led on page 285
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wlr, BRAIS: Mgy I draw your & tention to the fsct that from page
316 on, it is headed "examination —in-chief" in the index of
evidence, but it is the continuation of the cross-examination
by Mr, Geoffrion, ‘

LORD PORTER: He is re-exasmined on page 328 ?

Mr, BRAIS: Oa tier does come in on page 316, Those are references t
the transcript of his evidence before the Board. It is the
origindl evidence; it was not printed, it was in type-written
form,

LORD PORTER: That is his re-examination, is it not, on page 328, voli
2 ? ,

MR. BRAIS: Yes.

LORD PORTER: Where is he rappele ?

LORD ASQUITH: Would it be at the bottom of page 323 7

LORD PORTER: He is cross—examimd again by Mr, Geoffrion,
LORD ASQUITH:  On pege 323 he is re=examined by Mr, Sequinm.

¥r, BRAIB: That is where he saysthe InsuranceBuilding haé been
treated in the sam fashion; at least they got the appraisal
formula, o d they must have got the appraisal value before 1941,
. if they had the same Rigmzr formula that we had, That means they
had some figures on appraisal. They could not build up the
Royal Bank in that fashion after December, 1941, the way they
did with us, if the same formula was applied to everybody,

LORD REID: As I understand it Mr Car tier says that Mr Pazquette
has made & number of errors, psge 319 at line 38 and at page
321, Itwas m error to put in 19 per cent, an error to put in
a lot of other things, and the errors are shown up on page 5
of the manuscript. 1Is that right ?

MR, BRAIS: That is what he sg¥, but then when he comes to show those
wrrors, when we examine them, I submit that what he puts in
congitutes the error, aml certainly not what Mr, Pagquette did,
because Mr Paquetie seems to have gone very conecienciously
sbout his work, He says at one place: It is not quite the same
building, the Sun*is not quite as thick as the building Mr
Paquette had in mind, and there is something about elevators. We
concede the elevators, hut that only amounts to about 200,000
dollars, We have one of the best elevator systems, I concede
the elevators without ang difficulty, but in the rest he has
failed to show where Mr Paquette has_made any error, except for
minor items which are brought in, *e has made many statements
in a very general way,including the 19% per cent statement, and
the 10 per cent omission and errors was completely unjustified,
The 500,000 dollars thrown in in the final thing has no
justification on any basis whatsoever, and nobody has come to
support it. It has been contradicted by & number of witnesses
and nobody comes forward to say that what Mr Cartier says were
¥r Paquettels errors was justified in any shape or form, He
m& es those statements and when brought face to face with them he
either abolishes them like the 19 per cent, or, t& ing the 10
per cent omissions, that is just picked out, nobody has ever had
it before, fT& ing the first ite §§ page 2 of the forumla, that
has just been:put in there; nobod?} uld have had that because
this is put in year by year after the assessment was completed,
Ve see what the situgt ion is with regard to the 19 per cent,

The 10 per cent for sub-contractors cannot possibly hold,
There is no w ntractor in the world who would get 10 per cent
for the sub—contracts in that building, 10 per cent for sub~-
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) a8 contracts means the contractor will ms&k e 10 per cent further

' profit on the price of every sub-contract&y, Now the sub-
conyractors are for only a portion of the building, to begin with,
and generally a small portion of a building of this type;
secondly, a contractor who would try and make 10 per cent-- in
this case they are making 10 per cent on the total cost of the
building, and 2 or 3 per cent would be the utmost a contractor
who wated to stay in business_g&ix could afford to take on the
price of his sub-contracts, He is mlready taking a profit on his
own work; he is teking a profit of 5 per cent, which is not
contradicted, on the totality and that includes 2 or 3 per cent.
profit he is té& ing on the sub-contracts. He is not risking

a ything on the sub~contracts, ¥e is risking something if the
sub-contractor fails, but if he gives it to the right sub—
contractor he is not risking anything, 8o that that does not
hold water at all,

There is already a 10 per cent in those figures which
does not appesr., There has already been a chage of 10 per cent,
If your Lordships will refer to page 200 of the manual you will
see all these costs, At the bottom of the page it says: "In
establishing the varied tables to be used.in estimating buildings
a 10 per cent charge has been added for coet of permits, fees
etc,", That is what Mr Archanbault had in mind when he
referred to 10 per cent, I draw that to your Lordshipés attention
because that is of considerable importence, There is already 10
per cent in those figures,

LORD PORTER; The 10 per cent has nothing to do with the sub-
contracts, It has to do with architects' fees, permits and
80 on, ,

Mr, BRAIS: Cost of permits, fee s,etc, That has already gone into th
unit fagures, We see that on page ?50 and following where we
start the unit prices for each itemgy You have "Price 1list of
walls (exterior finish)", That is just o example, "Material
and labour plus 10 per cent", These things which are being
recharged, fees, permits and so forth are already included in the
unlit cost. I would draw your Lordships!' attention to that. This
is gparently what Mr Archambeult had in mind when he said there
is already 10 per cent in there,

LORD REID:: 1Is this right ? If not all, at least some of thepoints
you have mentioned were put to Mr Cartier in one form or another
during his evidence, and there is no evidence,by him of @
admission that ay of them is wrong. He sticks to them all ?

 Mr} BRAIB: He sticks to them all,

LORD REID: Therefore it is a question of fact whether his evidence
is to be bhelieved. It may be that it depends on infefence and
upon review, His evidence is at least not unanimous on the
question, There is evidence to support the manuscript figures
that you have been dealing with,

Mr, BRAIS: I must correct myself, On the 19 he capitulates
completely and comes back with a new set of figures,

LORD REID: I had noticed that on page 330 he explained what went
to the 19 per cent,

¥r, BRAIS: Yes, «d he comes back of his own account 10 days later,
and says: Abolish that altogether, T will cut that in half and I
will add half of it to the extra cost of financing the building
en heutier, I do not comment further, After md: ing thatk
careful analysis, fractionally broken up of something which
clearly to the mind of everybody did not mske sense, he comes
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™ back 10 days af terwards and he wants to take at least half of
that, and he adds %o that, It really made him the laughing
stock , He had made the assesement, he was the Chief of the
Board, and he sent a man back to assess, :

LORD ASQUITH:  What does he add to it. He cuB% it in half, what
: does he add ? ‘

Mr, BRAIS: He cusk it in half, and then all the fractions he gives,
e cute it in half and he says: &, &,% and 4 under certain
headings. Then when he comes back he says %,%,%,1/16,1/16,
which makes half, That is page 566, In considering whether he
sticks to his figures, this is important. It is volume 3,

LORD PORTER: There is some evidence im volume 2 I think,

Mr, BRAIS: We see here: "Have you something to say to the Board, Mr
Car tier? (A) I would like to correct my evidence, I said in my
firstmevidence that we did not take care of the financisl part for
the construction., I hare found in my records that the percentage
we put as construction in height, we have fifty per cent of that
anount which is included for financial part". Then questioned by
¥r Bansard: "For financing during construction ? (A) Yes., The
other 50 per cent is divided under the per centage I have given
as ¢ for the fixing of the height; to bring up the materials;
4+ for machinery, and spproxiemately 3 for insurance and 4 for
scaffolding. (q) 9% per cent is for financing during
construction ? ?A): Yes. If we applied on the building after
five stories. We did not take care for financing expenses for
building less than five, (Q): Thet @s + for building materisls
and & for bringing up materials; %+ for machinery snd permit; 4 for
insurance and § for scaffolding ?* (A)., Yes", When the -
witnesses come forward and are not contradicted, and then he
retracts himself and says it costs 9% per cent extra total cost

- of the building for the sole purpose of getting money because the
building is high, obviously it was completely different,

LORD gORTER: I 4o not at the moment know quite what it means,
.95 per cent for financing ?

Mr, BRAIS: That is what he said,

LORD PORTER: Suppose you are building a building, does he mean that
if you build a tower on the building it costs more money to
finamce than the money you have to find if you build a lower
building ? _ _

Mr$ BRAIS: That is what he says.

LORD ASQUITH: I suppose the top of a building 20 storeys or more
high would involve cranes and that sort of thing,

Mr, BRAIS: It is explal ned by the next witness, Mr Walker,

It is exceedingly important, because Cartier had re-tracted
and put himself in a position where, in answer to his Lordship

Lord Reid, he has left the evidence completely open, When

the se figures are added af ter the former figures, there is

something which, I do respectfully submit, needs to be

considered,
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It is the deposition of Mr., Walker, page 594, in
volume 3, At line 45 he 1s asked: "You say you are the
contractor~manager for the Foundation Company of Canada?

A). Yes, sir. (Q). How long have you held that position?
A). Twenty years. (Q). And how long have you been in the
contracting business? (A). Forty years. (Q). Did the
Foundation Company have anything to do with the erection of
the Aldred Building?"., That is apparently higher; it is
undoubtedly as high as the Sun Life. "(A). We constructed
everything above: the foundations”, It is all in bdght, it
is not &8 in this case with the tremendous base which is
not high. "(Q). I take it that the Foundation Company is
not only concerned with foundations? (A). Oh no. (Q). So far
as the construction of that building is concerned, would
youtell the Board what percentage of the cost represented

the additional height of that building over ten floors, or
over eight? (A). I don't get the question. You mean, was
there an increase? (Q). Yes, What percentage is due to
height in that building? (A). The only item is the matter

of hoisting the materials, practically. (Q). And the equip-
ment for doing that? (4). That would be part of the hoisting
equipment. (Q). And the scaffolding? (Ag. That is not
increased by the height to any great extent, because
scaffolding is re-used. (Q). Would yougive me a percentage

in that regard? (A4). In that particular building I could give
you about the cost,

“Practically three-quarters of one per cent (£ of 1
per cent), excluding structural steel, which does not enter
into contractort!s expenses", Cartier has not tried to
pretend that structural steel was part of the 19 per cent,
on the contrary. "(Q). The higher the building goes the more
weight you have to put in the steel at the base? (A). Struct-
ural, yes. (Q). And that will be reflected in the quantity
of steel? (A). Yes, (Q). Would you enumerate for the Board
what is included in that three-quarters of one per cent?

(A). In the towers required for hoisting, the construction

in the tower, cables, and so forth., These are electricelly
driven hoists of over six hundred feet a minute 1ift. And
the electric power and the man who operates the hoist, That
would constitute the holsting equipment for all the material
in that building. In that goes everything that wes handled
from the inside of the building, floor by floor. (Q). You
speak of hoists, and I see you have a photograph. Will you
produce that as Exhibit P.44? (A). Yes. (Q). Will you

state whether that is & picture of the Aldred Buildin :
during construction? (A). Yes, showing the towers. %Q). And
the towers are on the right sidet (A). Yes, on the Notre
Dame 8treet front. (Q), Is there any increase in the cost
for placing the building material higher up, rather than
lower down? (A). For distribution on the floors by the
hoisting, no. (Q). Your three-quarters of one per cent would
include getting them up to the floor, and there is no other
expense? (A). At that point the setters go to work, but it
would be just the same., They get the materials at each
floor. (Q). Is there any increase in insurance costs caused
by reason of building the building higher? (A). The labour
insurance costs? (Q%- Yes? (4A), No. Their various trades
have their different rates irrespective of the building.

(Q). Could you tell us the height of the hoist used in the
Aldred Building? (A). Yes. That started at the second
basement floor, and that was twenty-seven feet (27 feet)
below the surface, and the building itself is three hundred
and nine (309) feet above the ground - that is three hundred
and thirty—-six feet ($36 feet) of building that hoist
covered.

"Cross-examined by Mr. Seguin, Attorney for the
City of Montreal: (Q). Do you know what is a composite
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aggegsment? Do you know that on that building there is only
one hundred (100¥ or two hundred (200) data, and that an
expert must affect a box of his group ten or twelve times?

It is what we call a composite assessment. (A). Yes.

(Q). You have heard no evidence in this case? (4). No.
Except what I read in the papers. (Q). You do not know what
Mr, Cartier grouped in his report? ?Ag. No. I am merely
answering the questions put to me. Q). You said for you
construction in height would cost three-quarters of one per
cent? (A), The hoist portion, yes, (Q). Can you put as many
men at?work on the upper storey as on the first and second
floors '

"You are limited by the spread of the hoist, so you
have to wait on your material? (A). No. By organising the
hoist properly the malerial is waiting for the men; otherwise
we would not be in the business. (Q). If you have only one
hoist the men will have to wait, or if you have more you have
to wait? (A). You put in the hoisting equipment to suit the
conditions, We had four on that. (Q). Do you know how many
were employed on the Sun Life Building? (A). No. 1In the
Aldred Building we had to hoist all the stone, but the Sun
Life did not have to hoist their stone because there outside
wall was left supporting. It was handled by derricks from
the upper levels. (Q). The time at your disposal to build
such a building can influence the cost of the upper floors?

"If you have a building to do within nine (9) months,

" and enother in one year or seven months, that can be

reflected in the cost of the upper floors? (4). No, 1In
laying out the plan for the building it is important to

keep that building moving at & certain speed. While the
upper floors are belng completed the lower floors are already
underway and perhaps shielded in, As the floors go up the
material for these floors will be turn up and the men will

be tearing the material from the lower floors. (Q). You do
not know what speed the employees ‘-had to keep in the Sun
Life Building? (4). No, (Q). You only know the speed you
had to keep in the Aldred Building? (A). No; that and

many others we built from Coast to Coast. (Q). Is the
insurance on the employees higher on the upper floors?

(A), No. The insurance rates on the different classes
differ. 8teelworkers are a high rate; carpenters are
another; masons; and that carries through the operations on
the job., (Q). You say your three-quarters of one per cent
includes all supplementary frames of scaffolding of hoisting?
(A). The cost of the hoisting operation in that job. A

"The Court: (Q). Would this apply to any height?
Whether twenty or forty storeys? -(A). The additional
storeys are simply the extension of the towers and the cable,
and that 18 a small item in the erection of the tower, and
with a fast hoist it is a small matter.

“The hoist in the building (Aldred) went six hundred
feet per minute. The hoist could run up three hundred feet
in half a minute.

"When you start a high bullding the more storeys
are just a duplication of the small matter of the piping
of the twoer frame.

"By Mr. Seguin: (Q). Do I deduce from your
evidence that if you build a building up twenty-seven storeys
and were called upon to do three other storeys, that you
would charge the same cost plus three-quarters of one per

cent?
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“Mr. Hensard: During the building, not after.

"The Witness: It would be hard to appraise that.
Just three storeys. It is not a straight proportion, The
power house and switches and controls are just the same; all
there is is three more storeys of tower and three more of
cable. (Q). Do I sssume from your evidence that if you had
one building of only one storey and another to build to
thirty storeyp on the adjoining side that you will figure
your price on the low one and add three-gquarters of one per
cent for the other? (A). No. We do not figure our plen
that way. We figure 1t for our cost; what is required and
the cost of what is going in, That is the way We arrive at
the cost for an estimate, We have to have that information
to start with. _

Mr. Hansard: The sum cubic contents.

"By Mr. Seguin: (Q). Is there some building that
could cost more than three-guarters of one per cent? (A), I
was using that because the Aldred is the nearest to the Bun
Life that we have in Montreal. It is the only job of that
height., We put in the foundations for the Bell Telephone,
but we did not build the superstructure, so I could not glve
you another case with similar conditions. (Q). This three-
quarters of one per cent does not take care of the extra
weight of steel you have to put nor the extra thickness of
the walls, the extra strength you have to put in your
columns, and those items?" Those items are not considered by
Mr, Cartier when he considers the various breakdowns. "(A).That
is all taken care of in the costs. (Q). You put three-
quarters of one per cent because all your other extra costs
are inoluded in the proper trade in the building? (A4). No.
This takes care of the hoisting for all of the trades,
including our own. That three-quarters of one per cent is
arrived at after the job is finished, When the estimate .
is made everything is put in. The motors, the power so much,
for a certain length of time which we take for the development
of the structure - all these are developed on sheets. As
they are assembled and classified we arrive at the point of
adding on three-quarters of one per cent of what it cost us
on the building. (Q). Would you meke a tender for twenty
or thirty storeys using that figure of three-quarters of
one per cent? (A), No. We don't work by oclessification.
We arrive at absolute figures in our costs, (?). When you
risk your money you &re taking no chances? (A). No. We
figure it accurately®.

LORD PORTER: What deduction are you asking us to draw from

MR,

that evidence, because it seems to me simply to come to
this. You have the evidence of Mr, Cartier, rightly or
wrongly, on the one side, and you have the evidence of this
gentleman on the other. This gentlemen says three-~quarters
of one per cent &nd Mr, Cartier says, how much?

BRAIS: 19 per cent,.

LORD PORTER: 9} per cent now. He says 19 When you add the

¥R,

financing in,

BRAIS: He first of all says 19 per cent. He does not come
back with anybody to say all this evidence is correct, but

he breaks it in two and adds 9% per cent for the extra cost of
financing, because the building is high. I say immediately
that whoever applied that 19 per cent formula shows to the
experience of anybody that it is just a figure plcked out.

LORD PORTER: Did Mr. Cartier say anywhere where he got the

figure from?
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MR, BRAIS: From the manual,

LORD PORTER: 1Is the 19 per cent in the manual?
MR, BRAIS: Yes.

LORD PORTER: Did anybody ask him why he put 134 per cent to
start with? That is because it was not the whole of the
building.

MR, BRAIB: There is nothing in the manual to say how you
apply it. I take it that he first of all applied the 13}
per cent which was a portion which went only to the structure
inside. In the inside, if I take up a very valuable piece
of equipment or a very expensive class of elevator, I have to
pay 19z per cent on something per cubic foot, which is
1,000 dollars of mortar and brick. I have expensive material
inside and I am to rate 8ll my inside at 194 per cent. We
see immediately how the price is boosted out of all
proportion and all sense., If I take in an elevator or half
a million dollars worth of very expensive equipment, ‘and
that is 19 per cent as against the outside,I say that it is
surplus and it would appear rather improper., That is why in
one assessment they applied 132 per cent; 1t was on & portion
of the structure and it was considered only on a portion of
the structure where you had heavy material, It would ,
appear that the assessors found there is a very new unique
reference to so much per span and s0 much per height which
we find in the manual and which is not further explained,
That would appear t0 be a very serious mistake which was made
subsequently.

LORD PORTER: There are two things. First of all, was the
manual right in putting 19 per cent in at all, and, secondly,
if it was right, to what do you epply the 19 per cent?

MR. BRAIS: The manual does not 88y,

LORD PORTER: Those are the two questions and you are saying the
19 per cent is wrong?

MR, BRAIS: Yes.

LORD PORTER: Anyhow, if it is 19 per cent you ought not to
apply it to the whole building?

MR, BRAIS: No, » )
LORD PORTER: You will probably tell us gbout that tomorrow?
MR. BRAIS: Yes, I will tell you tomorrow morning that that

applies only to the outside structure, because it was used
only at one time,

(Adjourned $1ll tomor¥w morning at 10.30).




