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¥R. BRAIS: 'y Lords, I would propose to terminate these judgments

rapidly, subuwit to the Board the jurisprudence which remdins
to be examined and referred to by my learned friends and the
other judgments which the respondent has to cite, and then

as briefly and tersely as possible set forth numerically the
principles which we would wish to suggest, &nd submit to the
Board the examples of the various calculations, which would
all be compared with the figure we are interested in now and
which I subnit would justify thet figure.

T'e were for all useful purposes oﬁiﬁ729 of the
decision of the Board of Revision of Valuations, and we see at
line 21 the first point of disagreement. which is the adjuster
cost for 193¢ and 1940, the result of which haé already appear-
ed in an example which I have submitted to-the Board, and which
ghovied a finalised figure of 407,000 dollars.
between

LORD PORTER: That shows the difference &f./'50 per cent of commercia

value and 50 per cent of the replacement value. ,

YR. BRAIS: That accepts the Board's restatement of the figures on
the cost of tuilding index, and then proceeds with the 5 per
cent depreciation allowance for extra cost, arriying at net cost
of building, &and then adding the 14 per cegy depreciation
of the Board, and not Vernot'!'s depreciation, . then we take
IcXinmonts fifty-fifty basis, vhich results in a difference
between I'r.Justice aclinnon's figure and the figure which
would be arrived at if the cost of building index had been
used as used by the Board, by l'acKXinnon®s,6 434,002 dollars.

I have and will make available to the RBoard the other various
calculations with comparadide figures. I will probably noit

be able to arrive at that today; but, in view of the fact that
there are a large number of calculations, I should like to
make it immediately available to my learned friends, so that
they can verify the calculations. '

Then, of course, the Board gives 14 per cent depre-
ciation.  Vernot has given 25 and 18 per cent. In due
course I will show this Board, simply setting out the figures,
the very considerable difference it would have made, for two
reasons. First af all, the difference between 14 per cent for
the whole building and 25 and 18 per cent applied to the
ages of the building is very considerable, and, secondly, if
the, cost of building index obviously is to be applied against
us,regards the reconstructing, &me the age of the building,
when you apply the depreciation you also should apply the
depreciation to the age of those buildings in the proportion
that you applied the cost of the building index. = I will
have to come back to that, byt it does result in a very
aporeciable difference - if that is properly applied.

LO2D REID:y So far as I can remember last week, very roughly the
differences between the issessor and the Board of Revision
were on the index about 1,300,000 and on the depreciation
a&bout H00,000 dollars, making a total difference between
Vernot and the Board of @out one and three quarter milliomns.
Is nmy recollection correct”

IR. RRAIS: lo. The difference between Vernot and the Boardon
axx the 7.7, if we can use that forrmla, aoh the indéx applica-
tion, if I may refer to it, is that Vernot arrives el the
index figure at 1, 471,000 dollars, and the Board 181,000
dollars.

LORD'REID: That is 1,300,000 dollars approximately difference.
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i"R. BRAIS: 1,300,007 dollares difference.

LORD PORTER: Tould you mind repeating that. The index figure
ard vYernot ig —-——-

YR. BRAIS:; 1,471,334 dollars, and the Board 181,503 dollars and
32 cents., ‘

D PORTER: The difference there then ks roughly 1 to %

Romplla
¥R BRAIS:ZTlto 3. Then on depreciation Vernot arrived at a figure
3,081,000 dollers, 3,081 .202.

LORD PORTER: That is Vernots. What is the Board's?

IR .BRAIS: The Board gives 2,525,000 dolla;s.

LORD PORTER:  That is enough, yoﬁ needq not bother after that.
LORD OAKSEY: It is two and a half millions, about.

KR. BRAIS: Yes; the difference is half a million,

Then at page 29, line 32, After taking off the
depreciation, we have referred to, we arrive ata replacenment
value of the wain building, land value having been added of
16, 241,000 dollars. Then the heating plant is added. and
we then come on at page 30, line 18, to the third difference
between the Boardand Vernot, in arriving at the capitalised
net value of the building, a commercial value of 7,028,000
dollars, and then the valuation -----

LORD OAXSEY: That is the same, is it not, +the commercial

value?
IR. SRAIS: NHoj; Vernot had a higher figure.

LORD PORTER: Vernot was 7,092,000, I think, and the other
7,002,000.

MR. BRAIS: But a2ll the witnesses are in very substantial agree-
ment, and the Board in making the reduction, did not disagree
with eny of the figures submitted by the Sun Life experts,
who apolied the formula of the.uanual in capitalising revende.

LORD OAKSEY: I should have said you were not challeng&ng that
figure of 7,028,000 °

IR.BRAIB: ilor has anybody since. We are all on common ground
on tha t figure .

Then at N8 22 on page 30, the Board comes to its
fourth disagrecment with Vernot by applying 82.3 per cent and
17.7 »er cent to arrive at a real value of both properties of
15,054,000 dollars. That is what the Board has seen fit to
call the real value of bodhke properties. The Board on any
appeal can reassess and revalue.

LORD GKKSEY: Section 375 is at page 153 of the blue book.

M¥R: BRAIS: It is the authority to reassess. I have the wrong
reference in my note and I should like to give to your Lordships.

LORD ASQUIFH: It did not reassess; it confirmed the lower
figure.
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¥R BRAIS: It confirmed the lower figure, but I should like to

draw to your attention that it had power to reassess} BE¥ and

I should like to get this paragraph to the Board. It is ai

page A-30,1line 28y “The final figure of 15,051,997 dollars and
7 cents has been arrived at by making all possgible con-
cessions to the Coumplainant's statements. This sum is H per
cent over the contested asseesment and 7.5 per eent less than
the book value and marked value in the Company's annual
general statement for 1941 and the Company's return to the
Superintendent of Insurance for the Dominion of Canada. (See
joint admission 16 and Schedule F). Substantial discrepancies
vetveen the opinions of men of expedence is of common occurrence
when appraising or estimating enterpriges of huge dimensions.'
Then it continues that the complainant is right as regards the
boiler house, and then in the last paragraph on that page:

"For these reasons, we come to the conclusion that these two
inmrovables should be grouped in one for the purpose of assess-
ment and that the complainant has failed td establish that their
present assessments at a total sum of 14,276,000 dollars is
excessive. Wherefore, the said assessments, being considered
and grouped as a single one, are hereby maintained."

Then by the Charter of the City of ilontreal, at page
334 of the Charter, paragraph 3t3, it says: "There is created
oy the present Act a Board of Revision ®md of valuation which
shall be composed" etc. etc., and it proceeds to refer to its
composition. Then at page 338. sub-paragraph 18: "The Board
of Revision shall also hear &ll complaints produced legally
each year within the required delays", and then follows some
particulers. Then at page 339: "They shall hear these com-
plaints, end render its decisionswithin the shortest possihle
Weexviidhotdk delay: Then we have the law: "The Board of Revisio
if it be of opinion that the estimate of the immovable value or
rental value complained of should be increased rather than
reduc ed or maintained, may order such increase; in such case
the provisions of Paregrays 15,16 and 17 of this section shall
not apply.' .

The only point I make &n that, and I am obviously
entitled to make it, is, a&lthough the Board has weighed and
measused the various forrmlae that were applied by the
assessor and has come to another figure, it says, and very
Properly xay® so: "Suhstantial discrepancies between the
opinions of men of experience is of common occurrence when
aporaising or estimating enterprises of huge dimensions", and,
with that in mind, does not see fit to modify the 14,276,000
of 7ernot, because the complainant has failed to establish that
that figure is excessive. I do not want to stress +that Doint
beyond saying this, that, although the Board in its fighrihge
Bfrives at a difference of 800,000 dollars more than Vernot and
hag adopied other measures so to arrive,\v has not seen fit to
consider, ss it was entitled to do, that the figure arrived at
by Vernot}that the 800,000 dollars of excess which they have
arrived at requires any wodification of the Vernot assessment,
and have, therefore in so doing simply taken the position, I,
subixit, that they say: We have used certain figures and forrmla;
2. Vernot has used certain figures and formula; there is
800,002 dollars difference and we do not think that that
justifies any change in our figures. This 800,000 dollars
difference is of very considerable importance as a cushion,
vecause a&ll the figuring which has been done in all the examdles
which are vefae the Foard, and the other figures which will go
vefore the Board and which I have handed to my learned fref@nds,
are al> pased on the original figures arrived at by the Board.

Ve now come, my Lords, to the decision of lr. Justice
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‘‘acX¥innon at page 984, and I can go through pages 984,985
and 986, unless you, my Lords, would wish ®8 ¢x directiyeto
explain something on those pages. It is a repetition of
matters which have already gone before. Then pages 986, 987
988, and I just show at the bottom of page 988, line 49,

that the boiler house was increased on the figure by 135 per
cent. Then at page 989, line 3, at the top of the page, the
figure of the Board was 51.51 per cent over the previous
agsessment, which may have had & considerable pearing on the
Board's mind when it decided that after all, weighing things
in the way an assessor is presunmsd to weigh things, with the
A0 soime o0dd per cent of Vernot in the light of no attack
a@ginst the previous assessment and in the light of what was
happening to the other properties, and in the light of what
the Board rust have thought of its own we:orendum,, the law
chanzed by the time the ca&e was being heard, one can readily
understand in weighing maetters why it did not see fit %o
increase to the figure which it had arrived at on its omma
computeations, which all goes back to the doctrine that the
assessor is not bound to lay down any figures. In the
zemorandur: he is bound to lay down figures; but the meuorandum
is contrery to the law when the roll actually vent in and &
this case was being applied, and the assessas never have to
set forth figures, except by the memorandum, and by the 1937 -
law, where they would have to do that, because they have to go
on repleacerent value; but on the present law, which is the
law everyvwrere, there is no reason for that.

Then there is nothing I think on pages 989 and 990.

LORD PORTER: There is nothing there, except that he adverts to
the deduction in 1931.

MR. BRAIS: 4Lt vage 991, at line 3, it says: W"The Manual repre-
sents & greal deal of honest and efficient effort on the part
of its author to establish uniforwity in the assessments."
~ith that statement we fully and cample tely agree. The only
complaint was that the wemorandum was never followed. The
formila was aevised for the Sun Qife, and the formula of the
Yemorandum was not applied wikkfthe Sun Life.

LORDASQUITH: You mean the Manual was not followed?

'R BRAIS: fThe forrula of the Manual and rules of the lManual were
not applied 4o the Sun Life.

Then we have the jurisprudence &t line 10 and
following, which I would be wvery happy to restate, because
they are so much what we are submitting to this Court, and it
might simplify my argument if I read six lines. At line 12
on pake 291 it says: "In brief. it is to be remembered that the
minicipal assesser, in the ezercise of his duties, fulfils
almost judicial functions; he s not to be influemed by nor
receive insitructions from the mamunicipal council, or from any
other person or body. He must personally execute his duties
with the fullest independence, to the best of his judgment and
according %o his conscience".

LORD REID: How is that reconciled with the direction in +he
4ct that the Eoard of Revision are to instruct tie assessor in
the data he is to take into account?

R, BRATS: 7hat is of considerable importance.

1LORD IEID: I have not yet discawered how the independence of the
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assessor is reconciled with the provision which allows the
Board of Revision to give instructions about the data to

be taken into account. Perhaps at some +time you will deal
with the matter; mnot necessarily now. :

BRAIS: I will deal with that matter, and when I do I will
endeavour to distinguish tetween the data he is to coupile
and have vefore him'and hw that data is to be applied by
the aseessor in the execution of his duties.

LORD REID: You are quite entitled to say the assessor has a free

hand to deal with the data. Yy point was that I did not
understand he had & free hand in the data he was to put
before hinmself.

.BRAIS: There would be no quarrel between my learned friend

and I as to what data ingeneral the assessors are to compile
and have compiled by the technical department. It is all
coupiiled by the technical deparitmnt for the assessors, and

that gives them a whole series of information which goes
before the assessors; but I say this on that point, that they
are not entitk by inference or otherwise to get the assessors
to conmpile data, which data should be used in this way or that
way, because that would be outside the law, and, if the law
wanted the data to override the formuls- oft actual value,thich:is
what the assssor heg to find, that clause shuuld be clear and
precise, because a clause of exception coming in 0. overruled
the general law, especially in this case wlkere the present law

comes in to overrule the former statute, which did instruct as

to hm the data was to be applied, the very fact that there is

an amendrent there shows that if you are going to give to the

orevious law any force by the foruula of instructions,which
would be the exceptioﬁ, that forrmla must be very orecise and

50 in so doing they can instruct as to how that data i2 to te
used. €o much is that the case that in the City of liontrealts
own Harmal, vhich was published oo-iricidentally with the 1941
amendnrent, we did what the City of ﬁontreai told its assessors
to do, anc does<not suggest for a moment in its own publication,
in 1ts instructions to the assessors, and for the information of
the odublic, there should be any zodification igilaw and

their cowmplete freedom, because they have the data before

then.
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LORD REID: The Section I had in mind was Section 382,
paragraph 14, of the Charter,

MR, BRAIS: Which we find reproduced —--

LORD REID: At page 174 of the Manual, If it comes in another
stage of your aggument, please do not interpolate it now,

MR, BRIAB: "The Board may at any time determine the manner in
which the Assessors shall proceed with their work, prepare
the forms, documents and books which they shall use, prescribe
the date and information that the Assessors shall obtain
and.enter into their books, or on the sald documents, and
give instructions accordingly to the Ohief Assessor.d, '

My submissions on that ere twofold, my Lord, First
of all, if this is to modify in any way the iam as to how
actual value is to be arrived at, the Section would have to
be clear and explicit, and all this does is it refers to
the Office Management and Assessors Department, and tells
the Assessors that through the Technical Department and so
forth before they proceed to a valuation they shall have
certain forms filled out and certalin information placed
before them, It does not in any manner suggest how that
information is to be used., In other words, it is a matter
of housekeeping, I submit respectfully, a matter of setting
forth the housekeeping of the Assessors' Department and
Technical Department, _ _

LORD REIP: I have completely falled to make myself clear, If

you prescribe the data and information which the

Assessors shall obtain, do you tell them they need not or
shall not obtain any other information, and, if they only
get information of a particular kind, that ties them to a
particular method, because other information they have not
got and are brohibited from getting is thereby unavailable
to them} surely?

MR, BRIAB: I would agree the other information is unavailable
to them; but I would not agree, and I respectfully submit
the inference to be drawn from the fact that they are not
told to get more information would constitute the prerogative
tggy would have to modify the general law as regards actual
value,

LORD REID: 7You say this does not limit an assessor's discretion
to require any other information besides that which he is
prescribed to enter into his books?

MR, BRAIS: I would say that would be obvious, because by the
inference arising from the fact that you are not told to get
certain information, if from that inference, which may or
may not exist in fact, you use, if I may so submit, that
very slim distinction, or distinction, you ocennot use that
to have the legislatures say: We have changed the law as
regards actual value,

LORD ASQUITH: - Supposing the Board of Revision said tb the
Assessors: You are not to obtain any data as to other
sales of this property or similar propoerty, would not 1t
be prescribing the data and information that the assessors
should obtain?

MR, BRAIS: Yes, my Lord,

m—
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LORD ASQUITH: And, if that is so, would not that amount to &
very rigid control by the Board of Regvision of the alleged
independence of the assessor?

MR, BLAIS: Yes, my Lord,

LORD PORTER: Will somebody consider this, which I have had in
mind, whether right or wrong? This may be read as saying
this: There is certain information you have got to get and
put in your books; 1f you do not get that information and
put it in your books, you are not making your caloulations
right; <that it goes no further than that, and does not
prescribe that you shall not get other information in order
to arrive at your result, Does that appeal to you or not?

MR, BLAIS: Yes, my Lord,
LORD OAKSEY: Surely having got the data you cannot disregard it?
MR, BLAIS: Oh, yes; that applies to all buildings’,

LORD PORTER: My Lord's suggestion is right, is it not, that you
cannot neglect it? The weilght you give to it, or proportion,.
is a different matter, _

MR, BLAIS: I assure the Board I am not trying to ride two horses
on that question, 1 say that the assessor is held to
consider under the law, under the S8tatute, under the juris-
prudence, all available data, all factors; but he is not held
to take any one of those or all of them together and he is
not obliged to blend, and, if he takes one factor, as
Vernot 8ays in his evidence at page 25, commerciai value
or replacement value, and if, applying his mind in a rough
way to the factor, the commercial value, he comes to the
conclusion that his figures, his working figures, on the
commercial value come out reasonably in line with the aoctual
value of the building, he is not obliged to proceed to any
blend, and he is not obliged to go down the _columns and work
all these figures out and put them together, on condition -
and I want to be well understood here - tha% he is well

satlsfied that the one formula he has worked out on, say,

commercial satisfactorily results in the exchange or market
value, But, in order that I may put my thought before the

Board, I am not suggesting that the assessor should just

simply close his eyes on any other value, He is entitled

to consider., He is entitled to weigh 1t and weigh them

all together, He is entitled to take in the one 1f he is
satisfied 1t properly results in exchange value, and Mr,

Vernot says it, on that point. At page 25, line 16, he says:
"The assessors at a meeting, I think it was on the Instructions
of the Board of Revision, decided that commercial values should
be taken into considerat{on, and at the end of our meeting we
decided that in the tenant occupied building, like flats and
apartments, the commercial value should be taken as 75 per cent
and the replacement value as 25 per ocent, and it was the
majority opinion that the capitalisation figure should not be
used as one figure in estimating valuation of a property
unless the result of its use given by 1tself is a falr
indication of the real value of the property®,
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LORD PORTER: I do not know what that means. I have no idea of
vvhat that means. .

FR. BRAIS: My interpretation of that would be just what I have been
submitting to the Board, that, if the assessor built up the
commercial value of the property and arrived at a conclusion,
and he looked at that figure, and assuming that there was a
neighbouring property of about the same size and type in the
general way and he had worked.both out, he would saey to him-
self, "I shall have to work out the replacement value of that
property, because, having something to satisfy my mind, I come
to the conclusion, by limiting my working figures to cormmercial
value, that I have reached the same result, or about that.”

He has had something to satisfy his mind about on this. I may
be wrong in my reading, but I take that to be a cleat statement
by Mr. Vernot that if in your judgment as an assessor you are
satisfied with your work (and there would be a lot of working
out of these assessments) you have to calculate rents and
evailable space and so on) when you have gone through one method
you do not want to start all over again with the appraisal, and,
if you have some reason to think that your commercial result

is satisfactory by your experience and by your knowledge, you
need not go further., -He says that; and the manual which the
city has published (and I am entitled to submit this, with all
due respect) nowhere suggests in its instructions to the
assessors and in its information to the publkc that clauvse 14
night serve to modify the effect of the law by having the
board instruct him not to obtain certain information which

might be useful.

LORD PORTER: Now will you again look at page 25, line 21, "and it
was :the majority opinion that the capitalisation figure should
not be used as one figure in estimating valuation of a property".
Do you read the words "one figure" as meaning the only figure?

R. ERAIS: Yes, my Lord. The reason for that is found in the
amendment of the statute.

LORD PORTER: I dare say. I only want to know how you interpret it.
R, BRAIS: Yes. That would be the only figure.

LORD PORTER: That would make it sense if you used it as "the only
figure", but as "one figure! it does not make sense?

MR, BRAIS: The reason for that is this. If your Lordshivs will
look at page 5 of the respondents' case you will see the way
in which that word was used. That reparzm reproduces section
375 (3) as it existed in the 1937 statute; that was in force
at ik some time. "The actual value of the building shall
be", etc. (Reading to the words) "in the estimating.”

LORD OAKSEY: This weas repeaged, was it not?

¥R. BRAIS: This was repeaﬂed shortly before this assessment came
in, but it was part of the law when the assessors met in August,

1940.

LORD OAKSEY: Are you saying that there is any particular difference
between that amount you are contending for? As I understand it
vou are contending that all factors are to be taken into account,
and that one of the factors is the commercial value mX and ano-

ther factor is replacement value?

IR. BRAIS: Yes, my Lord; but under the daw as it now atands —————
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LORD OAXKSEY: I know that the law is different, but are you saying
that this as it stands here is different, and why?

MR. BRAIS: Very definitely, because if you say in one law wms
the last sentence, "in estimating" and so on, and if you change
that law and remove that completely, then you leave the
assessor free to use any factor alone, because in this instance
the law specifically says that you can take the commercial value,
but only as one factor. Vhen you drop that you go back to what
Mr. Vernot says. There is mnothing %o prevent you from taking
one factor alone.

LORD REID: I should have thought yvour cricitism of the old law was
that it begins by saying that the actual value of the buildings
shall be determined by the intrinsic or replacement value, the
rest being merely subsidiary?

KR. ERAIS: Yes, my Lord.

LORD REID: You say that the law as it now stands has displaced
revlacement value .as being the main or leading element and
merely made it one element along with the others?

IIR. BRAIS: I am entitled to go further than that. I submit that
the law as it now stands, having removed this instruction to
use intrinsic velue, leaves the assessor free to use any factor.

LORD OAKSEY: The commercial value alone, for instance?

LR. ERAIS: The commercial value alone, for instance. Vhen, in
answer to my Lord Porter's question, you find there the word
used by Kr. Vernot when he refers to what he thinks is his right,
td® use commrercial value alone ——————————

LORD PORTER: I only wanted to know if when he said "one", which
would be at any rate a step in your direction, you said that
the assessors went further in their arrangements and said that
they were entitled to use it as the onrly one?

MR. BERAIS: Yes, my Lord. That would be good under the 1941 re-
statement of the law, but could not be good under the law which
was in force at the time.

LORD PORTER: I suppose it could be right under the resfatement of
the law, but, all the same, it is a rather confused legal state-
ment when you start by saying that you get it by means of
intrinsic or replacement value and then you go on to what you
neglecte®, and which is neglected in the original formula,
the commercial value?

¥R. BRAIS: That does not change anything today. The city never
apolied that. It is not for me to enquire why it was = changed
ty the legislature, but in changing it the legislature certainly
effected a very mamsix considerable change, in my submission,

in what the law was.

LORD PORTER: I do not know what the case was which,said'that that
change in the law made no difference, but I can Quite under-
stand +that the court might very well have saidyit, having
regard to the ending of the paragraph. I do not think it matters

for the purpose of this case.

IR, BRAIS: A1l I can say is that that case has been negatived by
the two cases I have read.

LORD PORTER: I was not saying that it was right: I was only saying
that I could understand the court saying that it made no
difference, having regard to the draftsmanship. I do not think

it matters., ﬁi)
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LORD OAKSEY: The 1937 legisiation does seem to afford a sort of

LR.

primacy to the revlaceument cost?

BRAIS: But only as one element. The formula I wéuld use would
be more than primacy. It is a directive to use that as your
basis. Then you can use the comumercial, but only as one factor.
That is not stated in the present law, and in my submission it
is not necessary; and llr. Vernot bears us out.

Yy Lords, the second point I make is that, if we had to
infer from paragraph 14 that these instructions vermitted the
board to change the jurisprudence or the meaning of the law
iteelf as regards the assessment simply by the process of limit-
ing the information to be obtained, if it has been limited I
submit that section 14 is not clear enough to constitute the
authority to modify the general rules of law. I do not want to
labou¥ the question by citing to this Board the jurisprudence
bearing upon the necessity that any exceptidn should be sitated
vith precision. That, in any event, would be how I should read
that section and how I should apply it.

Yy Lords, the second point mm I want to stress on page 991
and which applies to us is this. At line 30 your Lordships will
see: "The courts should intervene with prudence; they have not
'to judge the competency of the assessors'; they must not sub-
stitute their personal opinion to that of the assessors, whose
valuation ie presumed to be correct and reasonable, so long as
thebarties concerned have not established 'a real injustice or
an important deviation', or that 'it is so erroneous that an
honest and competent man could hot have made+ it and that 'a
substantial injustice has been committed.'"

On that, we submit that that refers as much to the amounts
wvhich should be found satisfactory if they are reasonably
approximating to each other, even if in the ©process it has been
necessary to verify or modify the calculations.

LORD PORTER: Are you accepting that as the law? The Chief Justice

says that it is all wrong. Are you saying with him that it is
all wrong or are you saying that that is the law of Canada? Ee
says that there is a specific stipulation that the judge of the
suverior court shall use his own judgment quite indepently of
anything that has been done before. This cays the exact opposite.
Are you accepting this or are you accepting what the Chief

Justice says?

BRAIS: I am accepting neither this in its full text nor the
Chief Justice, save that the Chief Justice says properly that
under the law the judge is bound to re-assess "as to law and
justice shall appertain", and there is a very great distinction
between these decisions, which are mmx ordinarily based on the
doctrine that there must bte a very serious discrepancy. The
point I was making is quite intermediate to that. It is like an
appeal from & judgment on the amount of damages awarded in a
running-down case. There thé appellate court might say, "Ve
would have given 20 per cent. more or we would have given 20
per cent. less", but within that range I submit that it is not
the prerogative nor the right of the other courts to modify the
amount when you are within a reasonable range of the amount

previously found.

LORD PORTER: The words you would use are "unless there is a

R

substantial difference"?

BRAIS: '"Unless there is a substantial difference", whereas,
under the Cities and Tovms Act, there must be grave injustice,
and various ma%ters of that type. Here I place myself in the

ik
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ordinary position of the ordinary court judge under the lMontreal
statute, which gives far greater freedom to the appellate court
than under the Cities and Towns Act, from which many of these
decisions are culled. That would not let them go any further
than the Supreme Court oY the King's Bench did. They came to
verify the figures. Everybody came to the same figure, more or
less: some were less and some were more, They said, fThat is
sufficiently clear!, and the Board of Revision did the same

thing with Mr. Vernot, where you had a very large discrepancy.'

LORD REID: Are you using it in this way? Supposing this Roard were

IR.

to come to a decision somewhere within sight of Kr. Justice
Mackinnon or somewhere within sight of the original assessment,
in either case you say that the figure should stand, notwith-
standing that the Board would have come to a rather different
figure. Is that what you say?

ERAIS: Yes, my Lord.

LORD PORTER: Unless it is substantially different?

UR.

ERAIS: Unless it is a substantially different amount. As

"a substantial amount"” is a matter on which it is difficult for
me to instruct any tribunal, because that is a matter that has
come within its practice, and we find that all courts have a
rather self-imposed practice and percentage as to what is a
substantial amount ————-——-

LORD REID: You say that this rule applies as much to Mr. Justice

IR.

Mackinnon's assessment as it does to the Board's assessment? =

ERAIS: Yes, my Lord, I should say that.

LORD NOREAND: I have read more than once what the Chief Justice

has to say about the words Yas to law and justice shall apper-
tain", but I remain not clear whether these are technical words
of the Canadian judicature or the law appertaining to the
Canadian judicature or whether he merely says that these words
throw upon the court a jurisdiction to arrive at an opinion of
its own but not necessarily to displace by it another judgment Y
which is substantially within the same range of figures. Can

you tell me whether the words have a technical meaning according
to the law of the Canadian judicature?

BRAIS: The words have no technical meaning. They mean exactly
what they sav. They give the most complete freedom to the
superior court ~ a freedom which does not exist under all the
other assessment statutes of the Province of Quebec. I read to
your Lordships the two statutes, the Cities and Towns Act, which
covers all municipalities in the province, and the Municipal
Code, which covers all lesser municipalities in the province,
utnless there is a svecial derogation by statute, as in the

case of the City of lontreal. Those statutes say in most
explicit terms that there must be no modification by the
circuit court or whatever the appelhte tribunal is.

LORD NORMAND: I have in mind the distinctive phraseoldégy. I wanted

to be cquite clear that the words did not throw a special
jurisdiction upon the suverior court, unlike the jurisdictions
belonging to most courts of appeal, to form de novo their own
decision and, if it differs from the judgment under review, then
to substitute their own judgment. I understand from you that

there is no such rule?

BRAIS: The interpretation of your Lordship is that it gives to
the appellate court the ordinary right to invervene in the
assessnment?

12
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LORD PORTER: I am not sure what it means. There are two possibilities

LORD MNORMAND: Vhat I mean is that it is the same kind of right

or the same duty, and is no greater than that which lies upon a
ke Court of appeal reviewing a judgment of first instance in an
action at law?

BRAIS: That would be my interpretation - "as to law and
justice would appertain.' That would be the application of law
and justice as recognised. The distinction is because, under
the gensral law of appeals in matters of assessments under
section 5 (11) of the Cities and Towns Act of the Provirce of
Quebec, chapter 233, revised statutes of Quebec, 1941, volume
three, we find that this is not the general law in ordinary
appeals. It says that the decision may be set aside only when
a substantial injustice has been committed and never by reason
of any trifling variance or informality. That is intended to
go further than the general law: otherwise it would not be
inserted. In section 384 of the City Charter, page 342,

you will see several paragraphs. Then you will see: "He must
proceed with the revisioan of the valuation submitted to him and
with the rendering of such judgment as to law and justice shall
appertain.”

LORD OAKSEY: You will see the words "but without enquiry". They

KR,

are rather peculiar?

ERAIS: Thet is from our French Code.

LORD O#XSEY: It means taking further evidence?

iR,

BRAIS: Yes, my Lord.

LORD OCAKSEY: On the written materials which come up from below?

LR.

BRAIS: Yes. In Exhibit P.11 I have, if it could be of any
interest on this point, the French and English versions of the
Code of Civil Procedure. 7You see the word "enquete" used in
French., It ie a derivative from the old French procedure.

I think my learned friends and I were on common ground, because
even the English-speaking lawyers in the Province refer to the
"enquete", and the term is always used.

LORD OAKSEY: I should have thought that it would have been trans-—

lated differently; bilt I quite agree about the word "enguete."

LORD PORTER: I think it is conventional as used in Canada.

UR.

BRAIS: 1In Quebec only.

LORD PORTER: In other words, it 1s so customary to those pracitising

in Quebec that they use it with a knowledge of what its
connotation is.

LORD OAKSEY: "Vithout further hearing" would be better?

IR.

ERAIS: Yes, my Lord. The enquete is the hearing. It is not
"hearing"; it is "proof and hearing."”

LORD PORTER: He does hear: he hears arguments?

YR.

BRAIS: Yes, my Lord: it is "proof." Ve never use the word
"proof" in Quebec, even the English~speaking lawyers. Ve speak
French €0 per cent. of the time, and in the Roxmmias formalised
proceedings it is always "enquete." The translations of some of
these statutes suffered greatly, so much so that at one time

there was a law in the Province that the French version of the

4
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statute alone could be used. I am gfad to say that that was
rapidly abolished, for obvious reasons.

LORD PORTER: Let us see that we have got this argument right. In
certain ceses the court is directed specially to follow the
assessor unless hé:has plainly gone wrong in law or has done a
gross injustice. The particular provision which you have got
with regard to the suverior court does not put him absolutely
in the same position as if he was the judge first trying the
case, but it brings him back to the ordinary law with regard to
avpeals, so that, unless there is a substantial difference or a
difference in law, he ought to follow the assessors or the
Board?

MR. BRAIS: The word "substantial" has less weight in the City of
¥ontreal charter than when specifically used in the other
instances. A judge could modify for a much more trifling dif-
ference if he was under that, whereas under the other charter
if he did modify for a trifling amount the court of appeal would
say: You cannot do that. Under the City of lMontreal charter:
he is free. In the other case it would have to be a very
substantial difference. When the statute -says "substantial”
it means much more than what the courts consider is the
right to intervene and the right not to interwvene.

LORD OAKSEY: You do not go as far as the Chief Justice, ¥mk who, I
gather, thinks that the superior court could substitute its own
discretion for that of the lower court?

YR. BRAIS: Yes, my Lord; the superior court could substitute its
Ov .

LORD OAXSEY: I thought you were saying that there must be a really
substantial margin?

¥MR. ERAIS: TNo — some margin.
LORD OAKSEY: Then you agree with the Chief Justice ————we———-

LORD OAKSEY: I thought you said that you adopted an intermediate
position.

FR. ERAIS: I would agree with the Chief Justice in the way he
set out his views generally, except ——————mee-

LORD PORTER: That he exaggerated a little?

MR. BRAIS: He exaggerated a little. That is the most I can say on
it, because there is a difference, and a substantial difference,
between the right under this statute and the right under an
ordinary statute, and he has to proceed with the revision.

That is very specific.

LORD OAXSEY: In our courts a court of appeal is in some cases almost
ag free to substitute its own discretion. In other cases it must
not disturb the discretion exercised by the person below unless
there has been some obvious efror of law or manifest injustice;
but the question of which of those two positions was the true one
would not depend uvon whether the words "the Court of Appeal
skell make such order as shall be just" were used. It appears
here that the fact that X% this formula occurs is relied upon,
at any rate by the Bhief Justice, as conferring complete
liberty and latitude on.- the appellate superior court. I do not
think that we in England would draw the same inference from the

same formula.

LR. BRAIS: I would say that under Canadian law, having in mind

12
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the other statutes and the distinction made here, in principle
the Superior Court was @&® free to do anvthing it saw fit, and
was instructed to proceed with the revision and could substitute
tis own views on all matters. In my submission there could not
be any doubt on that. I think it is the only statute in the
Province of Quebec that makes that distinction in the right of
& judge on appeal.

LORD OAXSEY: Do the wvords "by summarvy petition" in the first

IR.

varagraph of 384 apvly in all cases of appeals to the Suverior
Court?

ERAIS: No, my Lord. There are cases which are proceeded with
on petition to the Superior Court — mandamus and certiorari and

habeas corpus.

LORD OAXSEY: I am referring to the words in paragraph 384. It says

¥R.

that you shall proceed by summary petition. I was wondering
vhether that applied only to cases which did not exceed 1,000
dollars or to all cases. I do not see any other provision with
regard to the other cases.

BRAIS: Frankly, I would not try to estimate that. There must
be too much brevity there. That is not at issue.

LORD OAKSEY: MNo; bit it may have some bearing upon the degree of

¥R.

jurisdiction which was conferred upon the Superior Court.

BRi:IS: A Superior Court has exactly the same jurisdiction whe-
ther the matter comes before it by petition or by writ. There
is not the slightest distinction in the jurisdiction of the
Superior Court. If there was a distinction there it would have,
agaln, to be more than an inference.

LORD PORTER: I am not sure whether I read this aright. £ I

YR.

thought it said that it was distinguishing between the Board of
Revision and the assessors and said that there was always an
appeal from the assessors and an appeal by special petition
from the assessors where the value was less than 1,000 dollars,

Is that right or wrong?

BRAIS: That is my read&ng. Nobody has raised the prerogative
of the Sun Life.

LORD PORTER: No. I only wanted to see if I followed what was

MR.

said.

BRAIS: Referring to these various distinctions, dquite a dis-
tinction must, I submit, be made between a reafl injustice or an
imovortant deviation and any injustice and any deviation. Host
of the authorities which we find cited at page 991, line 40 and
following, are cases of municipalities which come under the
Cities and Towns Act. Trat is that special statute which

I have read. Shannon Realties v. Ville 8t. Michel would be
under the MHunicipal Code. The Improvement Act of Alberta does
not affect us. Then there is Gouin v. Cite de St. Lambert

and the Vancouver Incorporated Act, and at line 46 Fortin v.
Paroisse de Contrecoeur. Then Daigneault v. Notre Dame de_ St.
Hvacinthe is under the Cities and Towns Act. Then we have
Cenada Cement. VWe saw that they could not do anything about
that. A1l the evidence they had was on the replacement value,
and ir. Pareau, in his book, warns against the wrong inter-
pretation. Then there is St. Denis. v. City of Montreal.
Therefore of all those cases there are only two which come

under the City of Yontreal.

LORD PORTER: VWhat is the other one besides Canada Cement which you
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say has any bearing on this case? You said that there were two?

MR. BRAIS: I said that there were two City of Montreal €ases.
There is St. Denis v. City of HMHontreal and McEvoy v. City of
Eontreal. Those two cases were respectively in 1915 and 1920.
I do not know whether in 1915 and 1920 the instructions on
appeal were the same as today. That would have no bearing on
my argument, where I say that the very broad princivles which
vou ha¥e are generally predicated upon in our law.

LORD ASQUITH: I am afraid that I rather missed the point about
the Cities and Towvns Act. You say that only three of these
numerous cases are otherwise than under that Act?

MR. ERAIS: Yes, my Lord.

LORD ASQUITH: The difference it makes is what; to the scope of
an appellate court's jurisdiction?

I'R. BERAIS: Yese.
LORD ASQUITH: It has greater latitude?
YR. BERAIS: It has less latitude than in the present case.

LORD ASQUITH: Less latitude in a Cities and Towns Act case than in
the present case?

MR. BRAIS: Yes, my Lord. It has to be a substantial injustice or
an important deviation.

LORD ASQUITH: The three cases are Canada Cement, St. Denys and one
other?

MR. BRaIS: McEvoy. The Canada Cement case has no application,
because they have nothing to go on save the original assessment.

LORD PORTER: Have you anything to say about the other two?

MR. BRAIS: I have nothing to say about them, because I have not
thém before me. I do not know whether in 1915 and 1920, which
are the dates of those two, the law was the same or not the same.
I do not suggest one way or the other, because I was looking
through the statutes the other day, and was not able to make it

out.

LORD PORTER: You can rest your argument in this way, If you like:
These two cases are quoted here, but it has not been shown what
the facts and circumstances were, and, until it is shown what
the facts and circumstances were, I say that they do not prove
enything. That is what you can say at the moment?

LR. ERAIS: Yes, my Lord.

Then, my Lords, at line 42 on page 992 his Lordship says:
"They are in agreement that the following methods" ——————ee--

LORD FORTER: Then he says that only (d) and (e) come in?
¥R. BRAIS: Only (d) and (e) can be taken into account.
He then says, at line 14 on page 993: "The submission of
the Sun Life is almost entirely based on the fourth of these

methods, namely that the value is the price which the revenue
possibilities of the property will command. On the other hand
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the assessment of the city is based mainly on the depreciated
cost approach,."

What I want to submit on that is that his Lordship has
entirely overlooked the very careful and very emphatic evidence
of Perrault, the architect, and Archambault, the engineer,
who went into the price of the building on a revlacement cost
basis, depreciating the building, on the other hand, for

physical depreciation.

LORD PORTER: They both of them worked it out by the cube?

}R.

ERAIS: Upon the cube. Secondly, they depreciated the building
for space that was a total loss. Thirdly, they depreciated the
building for space which was of very little value, and with this
distinction, that they did not approach the commercial approach
at all, except that Perrault said that it follows that you get
these figures merely of commercial value; but when you say
that you have blended twice the commercial approach; but the
principle is not to use the commercial épproaCh at all, because
there is a better method. But the Sun Life took both methods

in its effort to satisfy the court on the replacement cost
basis, and apolying the proper depreciation and using that basis
alone it comes out at a figure of 8,800,000 dollars, roughly,
found by both these gentlemen, and they do not, like Knubley

or Simpson, endeavour, wrongly, to say, "We base ourselves
on revenue," They have not looked at revenue, but they have
looked at the area to see what that area can bring in in

competition with other buildings, and why for that reason the

revlacement cost has to be reduced.
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fols L.

Then there is a reference to the Canadian Cement
case. Ve have had that many times. Then at line 32 he
says: "It cannot be seriously contended that these five
approaches are limitative®.

LORD PORTER: All that is saying is that if you are going to
attack the company because it has put 16 millions in its
books, you can, on the other hand, attack the City because
it hes put 8 millions in its books.

¥R, BRAIS: TWhen it did that it was considering the assessment
value. Thet I am entitled to do, my Lord. Ve will look at
that when we look at Mr., Justice St. Germein's figure. Yay
I pass to the last case on page 993 which is an expropriation
case and which has nothing to do with us. Then on page 994
at line 15 is the case of The Xing v. Spencer which is an
expropriation case and has nothing to do with us,

LORD PORTER: Ve have had the cases referred to and unless
there is some special point, you can pass them over.

¥R, BRAIS: I am passing them over, my Lord. Then he refers to
Schmutz which has been cited by my learned friend. Then on
page 995 you get McRossie, which is the same thing.

Then he goes into the jurisprudence and he makes a
mistake, I submit, at page 995, line 38, after the
decisions which we have cited there he says: "These cases
all more or less follow the principle that the real value
is the price which & seller who is not obliged to sell and
who wishes to sell could get from a purchaser who is not
obliged to buy and who desires to purchase. This 1s known
as the 'willing buyer ~ willing seller! formula. The
difficulty of applying this formula to a property of the
nature and size of the Sun Life can well be understood". We
do not agree with Mr. Justice MacKinnon in so far as he
subsequently concludes with that.

LORD PORTER: What is wrong?

¥R. BRAIS: It is because subsequently in the judgment, and I
will refer to it, he does not consider it possible to con-
template the buying and selling of the Sun Life building.

LORD PORTER: Actually, you have no complaint of this, as I can
see: WThe difficulty of applying this formula to a
property of the nature and size of the Sun Life can well
be understood!.

MR. BRAIS: 8o far so good, I agree, but I just draw that
preliminary statement to your attention.

Then on page 996 there is a description of the
building given by Mr. Lobley. Then at the top of page 997
he says: "It has many good points, but it has also a distinct
number of faults in its planning. There are various things
there much in the manner of wastefulness of space, the amount
of service space, the lighting of many of the offices, and
the fact that some of the office windows are more or less
obscured or partly hidden by balustrades”,

Then at line 45 he refers to the Witness Cartier Who
says that the corridors are spacious and SO forth. That is
a City witness who said we have to have wide corridors because
we are going to put 10,000 people there. We are not having
10,000 people and we are wasting that space, it has become a

total loss.

LORD OAKSEY: This witness is not saying there is a lot of waste
space, is he?

18
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¥R,

BRAIS: ©No, my Lord.

LORD PORTER: He says you have to have wide corridors because

¥R,

you are going to have 10,000 people there,

BRAIS: He emphasises the fact that we are going to use it
for a very large number of people and he is a City witness.

He emphasise the fact that the corridors are spacious. When

I say to your Lordships that the vastness of the corridors
was to take care of 10,000 people which will never be in that
building, I think I am entitled to submit the City recognised

we have vast corridors and that they say we have because

getare going to have a large number of people in there in the
uture. )

Mr, Perry, another City witness, on page 998, at line
18, says: "The planning of the building is not elaborate,
but close to it. Gome parts are distinctly elaborate". That
is our banking chamber which was a nice hall, but that is
only 2 per cent of the total area.

On page 999, if I may draw your Lordships' attention
to what lr. Justice MacKinnon says, in the light of what I
have already noted as to the difficulty of selling, starting
at the bottom of page 998 he says: "In order to apply the
willing buyer - willing seller formule in valuing the Sun
Life building one would have to imagine @& hypothetical sale,
This has been the main approach adopted by the Sun Life and
its experts in meking their valuations. They have based
these on prices which would probably ettract the prospective
purchaser but have failed to consider the price which the
Sun Life would have been willing to accept. The court cannot
ignore the fact that the Sun Life carried this property at
a price almost double the value given it by its own experts,
Then we have the full list of prices which have been already
referred to.

He continues: "Surely it cannot be contended that -
the Sun Life would be a wWilling seller at the valuation
placed on it by its experts in applying the 'willing seller -
willing buyer! formula. Lobley places it as 7,250,000 dollars
Simpson as 7,500,000 dollarst’.

I say in so far as Mr, Justice MacKinnon says to
himself there: You have to imagine an ordinary buyer but
you cannot do it because the Sun Life would not sell, if he
says that, he is misdirecting himself., I do not think I
have to stress that point further, because I am taking the
position that when he has arrived at a final figure, and
where he hags done it, as we say in our case, he has effectively
taken care of the willing buyer - willing seller theory and
the higgling of the market, and has effectively arrived at a
result, the amount of which we are prepared to accept. So
whether he misdirected himself there or not, as long as in
the process he has done that kind of weighing, which a person
does one way or another, we do not complain with the result.

Then we come to the pith of his judgment on page 1000.
Starting at the bottom of page 999, at line 40, we have this
very important consideration which has been passed over
completely by the Board: "On the other hand the Board of
Assessors of the City of Montreal on the 18th of November,
1931, reduced the assessment of the property from
12,400,000 dollars to 8,000,000 dollars and the following
appear as the annuel assessments from then on". Then we
have the figures which give an annual assessment in 1941 of
9,986,200 dollars. The City of Montreal year by year hes

19



taken into account the figures of our additions and this is
one of the very few bulldings which, during that period 1936
to 1941, was having a difference in its assessment because
the other rolls were frozen.

LORD PORTER: Only to the extent to which fresh changes in the
building took place.

MR, BRAIS: Only to that extent, to the exact dollar. We had
been re-assessed in 1931 and reduced from 12,400,000 dollars
to 8 million dollars. Then year by year to that was added
the actual dispersements and no depreciation was applied to
the building which went on year by year. We are not complain-
én% of that, but we arrive at that amount then of 10 million

ollars., :

LORD ASQUITH: Vas the actual expenditure not added in the case
of other similar buildings?

¥R, BRAIS: All buildings, during the period when the rolls were
frozen, had additions added, and if there were new buildings
they were added to the roll, but from 1936 on there were no
changes in any valuation.

LORD PORTER: You have now said two separate and contradictory
things. The first thing you said was that all buildings had
added to their valuation the amount of work done upon them.
Your last observation was that they remained the same. Which
is accurate? '

MR. BRAIS: 1If I was so understood it is not what I meant to say.
I would say that all buildings had added to them from 1936
on. Vhat was done before, I do not know, I have not the
faintest idea except what we have in the exhibits we saw the
other day when we saw there were no changes.

LORD ASQUITH: Perhaps there was no expenditure incurred in the
case of other buildings. '

MR. BRAIS: The suggestion has been made by my learned friend,
¥Mr, Beaulieu, that this was the only building which was being
completed during that time, but that would not change anything.
I would say that there would be buildings in the same
position. In the joint admissions, volume 1, page X1,

Roman numerels, for example, in 1930 the Aldred building was

not built. It was built in 1931 and then remained unchanged

right through to 1942 and 1943. With the exception of the

other loig list of buildings which remained unchanged =---~--
11

LORD PORTER: / We wanted to know wgs whether there was any
discrimination with regard to the Sun Life in that it had
added to its assessment the cost of work which it put in hand
after 1936, or whether in fact the same thing was done with
other buildings and that with regard, at any rate, to a
number of large buildings no change appears upon the roll,
because no change was made in the building.

¥R, BRAIS: That would be & proper statement. Ve do not
suggest there was any discrimination and 1t would only bp

proper when new buildings went in, I suppose. T¥e put in our
new additions and if some other smaller buildings were over-

looked, Wwe are not complaining.
LORD PORTER: That is all we wanted to know.

'R, BRAIS: As regards the other buildings, if I may refer to
my Lord Asquith's questions, in volume 1, page XX1, Roman
numerals, the schedules there show wWhat happened to other

buildings.
20
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LORD ASQUITH: My impression was that they remained the same
figure.

YR, BRAIS: They remained the same figure throughout. 1If one
looks at volume 5, page 876, schedule B, one sees that 47
large bulldings referred to by the City of Montreal remained
constant, that any changes were down. Those that went up
numbered 3, including the Sun Life.

Then Mr, Justice MacKinnon continues that point on
pagel000, contemplating this difference: "The roll was frozen
in 1937 by the Statute 3 George VI, but this does not
sufficiently explain why the assessments previous to 1937
varied so from the ones under consideration., Presumably
they were prepared by assessors sworn to arrive impartially
at the true and correct value after considering all the various
elements entering into their estimate. While the Board has
declared that the assessment of 1941 is not an increase in
the previous assessments but is a new and independent one the
bald fact remains that a tremendous increase was made'.

Again, not only the assessor in 1931 but the Board of
Assessors reduced the assessment of the Sun Life to 8 million
dollars, and when we come to Mr, Justice St. Germain's
decision I will show that his figures as to the amount
spent are just and do not exceed in fact the amount at that
time. They have been raised since.

Then at line 28: "The court considers that for a
property such as that of the 8un Life both the depreciated
replacement approach and the commercial approach should be
considered even though the valuations arrived at show a con-
siderable variance.

"It is recognised that in dealing with buildings such
as churches, theatres, railway stations, etc., where there
are no means of establishing a normal rental value or to get
a true picture of net earnings that the replacement cost
must have a considerable bearing on the valuation',

Then from line 40 and right through to page 1001 the
court considers this case of the Federal Reserve Bankd eand
the State of Minnesota. May I say, in order that the Board
will not be confused, there are two important cases. There
is this State of Minnesota case and there isanother case
cited by my learned friends the Minnesota and Ontario Lumber
Company which is a Canadian case and has nothing to do with
the 8tate of Minnesota.

This State of Minnesota case was not only strongly
relied upon by my learned friendsyisubmitted and quoted by
them as governing the duties of the assessors in a case such
as this one, when they are considering a monumental building,
as they say. Not satisfied with that, when the case Was
printed the judgment itself was printed into the record.

Ve find at line 43, on page 1001, a point whibh
interests the respondent: "In substantiation of his estimate
of the true market value, as contemplated by the statute,
he" - that is the assessor - "figured the reproduction cost
of the building as of May lst, 1936, to be 2,600,000 dollars.
He allows 25 per cent depreciation, being approximately 2
per cent per year for the life of the building! - this was a
fortresslike building, and it was getting 2 per cent - "and
by reason of the apparent difference of opinion as to the
effect of the distinctive architecture on its market value,
both artistically and as an utilitarian structure, he

allowed an additional 25 per cent for depreciation. Therefore,
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atotal of 50 per cent depreciation is to be found in the
assessor'!s computation'.

All I have to say on that is that if that is good
law and if that is & proper assessment in this case which isg
submitted to us and relied upon by the appellants, there would
be no reason in the world why the Sun Life building, with its
own limitation in use on account of wasted space, on account
of anything one wishes to take into account, should not
for the same reason, the identical reason, bp~given the 14
per cent given by Mr. Justice MacKinnon. The City=rely upon
this on a replacement basis, and if that is good application
to come to 50 per cent total depreciation on a replacement
basis using 2 per cent with a fortresslike building which is
used for one purpose only, to store the gold reserves of the
Federal Bank, the Sun Life is entitled to the same
depreciation.

LORD ASQUITH: On what grounds do the City rely upon this

Minnesota case? I should have thought it was against thenm,

LORD PORTER: I think they -rely upon it &s showing a case where

replacement in the sense of cost of ~erection was used and
then deducted the part which gave tthBO per cent depreciation
saying the proper action of the cour /to take the replacement
value, but in each case you have to find out what is the
proper amount of depreciation and in this case 14 per cent

is enough. 1Is not that their argument?

BRAIS: May I ask leave not to try to answer. Frankly I do
not understand sufficiently to try to inform this Board. I
read this judgment in its plain text. There is no
equivocation about it, it has been relied on, it has been
filed and it has been quoted, and Mr. Justice MacKinnon makes
use of it. All I can submit is that he most properly makes
use of it. What the City's further contentions are as to the
Kinnesota case I frankly do not follow sufficiently to take
upon myself to try to interpret their contentions.

LORD ASQUITH: 1If they do swellow it whole do you mean you are

MK,

entitled to double depreciation?

BRAIS: Quite, my Lord. TWhen I say double depreciation I may
be entitled to the figure given by Perrault or I might be
entitled to the figure given by Archambault for the saume

reason,

LORD OAKSEY: It is not an authority for saying that you are

¥R,

entitled to double depreciation plus the difference between
commercial value and replacement cost, because the only thing
which was considered in this case was replacement cost. They
were not considering commercial value at all.

BRAIS: Of course, we are getting into something different
there,

LORD OAKSEY: The point my noble and learned friend was suggest-

VR,

ing was that it was authority for saying there ought to be
double depreciation. The whole argument against double
depreciation is that the second depreciation is accounted for
by a division between commercial value and replacement cost.

BRAIS: If I may be permitted, I make that distinction
between the extra depreciation which arises out of the fact
that you have nothing of value there and the other
depreciation found by Perrault and Archambault where they
say you have so much space but it is limited in value on

account of the fact that you cannot get a proper rent for it.
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LORD NORMAND: I would suggest that this is authority for this

ks
I

that allowance has to be made for inadaptebility. How that

is to be made may depend upon the methods preferred by various
essessors but that no-one factor should be controlling and
that the assessor must be given a reasonable latitude in
exercising his own judgment in determining the value. There
mey be extra depreciation if you are only working on
replacement value, but if you are working with two separate
methods, such as replacement value and commercial value,

you may make it by weighing the commercial value more heavily
than the replacement value or you may combine these methods.

BRAIS: Or you teke less for your depreciation and put more
on your commercial, or you may take off this extra material:
which should go to replacement and then you modify your
figures. Vith regard to the question whether the Minnesota
case does not conflict when there is blending I will say that
the witness Perrault and the witness Archambault did not do
any blending; they arrived at value on & cube basis which
value is substantially that found by the other witness. Then
they take offdepreciation, then they take off in one instance
28 per cent and a further percentage all based on the con-
dition of the building as in the Minnesota case, Mr.
Archambeault did the seme thing as in the Minnesota case. He
did no blending and he arrived at 8 millions odd. That figure
does not take the commerciel value into account whatsoever.
It tgkes into account what the building is worth physically
for the purpose of receiving tenants in a general way, but

in no other manner and that is what was done in the Minnesota
case,

LORD PORTER: The next "bit said thaet originally it was intended

to house the whole of the staff in that building; circum-
stances altered and now we are decreasing them,

BRAIS: That is an important finding of fact, because the
Board, in applying itself to the same condideration, found
that the building was to be used by, and was built for the
purpose of housing, a large staff, and the company could at
some future time make use of it when they saw fit, if and
when they saw fit to put in a very large staff. In law in
assessment cases that is a completely erroneous direction.
First, because it is incorrect in fact, and secondly because
obviously it is completely incorrect in law as what happens
in the future cannot be carried by the assessors, but we have
this finding by ¥r. Justice MacKinnon at line 20 which I
respectfully submit is completely in conformity with the fact.

On page 1003, at line 20, it says: "When the
building was originally planned and built the Sun Life con-
templated the use of the entire building by its own employees.
Vhile it was erected for a special purpose it was built to
house office personnel. It is essentially an office building,
The Sun Life subsequently found that instead of its staff
increasing as contemplated it now requires only about 50 per
cent of the building and has esteblished that due to
decentralisation of its business it will in the future require
less space than it now occupies. The space not required by
the Sun Life has been either rented or can be made available
for tenants". That, in the light of the exhibits and the
evidence, is a completely proper statement of fact.

LORD OAKSEY: The part erected for special purposes was the part

¥R.

to house office personnel. The lower part which was built,
the banking hall and that part of it, was not built to
house office personnel.,

BRAIS: I put the banking hall aside. The banking hall has
been magnified. The banking hall is so small that it really

e3



HY

plays no role except to figure very strongly in Mr.
Perrault's and Mr, Archambault's eéyidence. It is less

than 2 per cent. The rest of the building was built by the
Sun Life Insurence Company of Canada to house office
personnel. The requirements of the young ladies who work in
large numbers for the Sun Life so far as floor space and
space to put up desks are concerned is identical with the
requirements of any other tenants in the world, and that is
in the evidence. As to the direction of the court I would
just like to tell very briefly the story of the erection of
the Sun Life building as it appears in the evidence.

LORD PORTER: Does anybody deny this statement that it was
originally built to house the whole and now the staff is
gradually decreasing and there are certain disadvantages in
its features, because we cannot be too elaborate?

¥R, BRAIS: A4s to the disadvantages in its features Mr. Mills
and ¥r. Desesulniers want to say that is because you made this
to use yourself; +they gave greater value to your building
because that was at the time you had 10,000 people.

LORD PORTER: I should have thought your answer, rightly or
wrongly, would be that may be so, it may have given advantages
to the building as long as we intended to use it for our own
staff, but now that we find we have to keep on decreasing
staff rather than increasing it it is a disadvantage. That
is the answer? -

¥R, BRAIS: Yes, my Lord. It is a very serious disadvantage.

LORD OAKSEY: Where does the disadvantage come in? If you have
a number of bedrooms in a particular building which you
designed for your own staff and then you do not want them for
your own staff, but you proceed to let them, I do not see
where the disadvantege arises.

¥R, BRAIS: You do not design office space for your own staff.
You make office space available for your own staff, and
because the building was constructed as a square structure
to retein all the architectural features of this small
litfle building in the corner, it was less than 10 per cent
of the whole, the Sun Life has built a very inconvenient
building on account of its shape to house its staff, but the
evidence is clear that there is no other purpose for that
building than to house office staff. There is no difference
in the requirements of the office staff of the Sun Life than
there is in any other large commercial institution,

LORD OAKSEY: Then they can let it for office staff?

MR. BRAIS: They can but they cannot get a proper price becsuse
the suites are so dear to maintain the architectural beauty of
the building that when you do .let them you get a very low
price, and that is reflected on the value of the building.

LORD OAKSEY: I thought you told us that they were getting a

very high price. "
o}

L’R. BRAIS: UNo, we are charging/ourselves a high price, having in
mind our investment in the building, possibly; but we are
not getting a high price. ‘We are charging ourselves a
much higher price, almost 50 per cent higher, if I remember
rightly, at any rate 30 per cent higher, than we could
possibly get for that place. Those are the figures I placed
pefore this Board last week. The evidence so far as the

respondents are concerned is absolutely clear. The Sun Life isen

Insurance Company with staff to house, and it has no require-
ments so0 far as its staff is concerned that are not peculiar
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to any other organisation. It has the cafeteria which you
would have to have in the building anyway, if it did not have
this cafeteria, and if it was totally rented, you would have
to have somebody to feed 5,000 every noon. It is a small
town. You would heve to have an assembly hall and you would
have a banking hall, which is the only element upon which
there is some doubt, but that banking hall one must not
exaggerate to maeke it appear that it is the Sun Life building.
The cafeteria space is ordinary space, the gymnasium space is
ordinary space. It was rented to the Army during the war

for use as & cafeteria or anything else in the world, but when
you come to the space between the centre columns of the
building you have elevators and wasted space, and when you
have put 24 storeys in the building when under all ordinary
standards of proper efficacy with that type of building you
should have 27 storeys, you have wasted a lot of money and
you have wasted a 1ot of space. Somebody has, for a short
time, enjoyed the glory of having done something which drew
attention to him, but to the Sun Life of today, the company
and its shareholders, it does not give a cent of value.

LORD REID: What I have not quite grasped iswhether you are say-

ing that the value for assessment purposes is less, because

the Sun Life are only now using a small part, or whether you

are saying that the argument which you now submit would have
resulted in an equally low valuation for assessment éven if

the Bun Life had been using the whole building.

BRAIS: I have not applied myself to the second question, I
have said that under present conditions we cannot make proper
use of that bullding and amax that thereby the building suffers
a great loss.

LORD ASQUITH: There are some of these awkward features which would

¥R,

¥22 have been just as awkward if the building had been filled
up with the Sun Life's own staff. You talk about the depth of
some of these offices. That would operate equally against the
Sun Life people as against others,

BRAIS: Take the lost elevator space. If we had 10,000
employees in the building that would not be a loss, and the
wide corridors where these young ladies come trooping out at
12 olclock noon, ten thousand of them, coming in at about the
same hour, though they stagger them as much as they can, but
you would have those people going in and out of the building
and you have to build for thag and left yourself with =a
building which is not used as 'ifywas destingd, and can never
be used as it was destined. You,a completz ead loss there,
and when you have corridors that are at least twice as wide
and the space in between the elevators sometimes three

times as much as is clearly needed by tenants from the

tenth floor up, that is a dead loss. That is why that
building, to the surprise of everybody, has not been assessed
higher. Vhen people visit that building and go through the
corridors they refer to the dream of the man who conceived
it, but that does not help in the assessment of this building.

LORD OAKSEY: For myself I find it quite impossible to form

¥R,

any opinion about this sort of argument without seeing a
plan or without seeing the building itself.

BRAIS: We have the plans here, floor by floor.

LORD OAKSEY: It is not for this Board to look into that sort

YR,

of question. It is only a question of principle With which
we ought to deal.

BRAIS: In the light of what I have said I say that Mr.
Justice MacKinnon properly applied the principle when he
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marked that extra 14 per cent on the :eplacement value of
the building, because nobody in his senses would replace
that building for the Sun Life or for anybody.with similar
requirements to the Sun Life. Nobody would ever have widened
those corridors and left in thet dead space nor would he
have spent the money which was spent on the extra
decoration. k

I will be quite frank with your Lordships, I would
have preferred Mr. Justice MacKinnon in choosing his 14 per
cent to have chosen it for the waste space rather than for
the waste decorations, as long as we arrive ultimately at

substantially the same figure as,wWe will say, when we apply

Perrault and Archambault.

LORD PORTER: I think it is common ground that in fact the

corridors are wide, that the rooms are deep and that the other
vérious disadvantages exist if you are comsidering the build-
ing purely as a lettable building, buf what is said against
you is not that it is & purely lettable building, but that it
was built for a specific purpose, and having been built for

a specific purpose you have to take it as such. That may

be right or Wrong,but those are the two principles and I do
not see that we can get any further by going into calculations
as to how much space is wasted or exactly how it heppened.
BRAIS: Obviously we cannot use the bullding as it was
intended. It is that very statement which should be applic-

able,

LORD PORTER: Which you rely upon.

¥YK.

BRAIS: I rely upon., Other witnesses are very prolific in
describing the vastness of the building and its large space and
that in the future we can put in so many more elevators and Wwe
can accommodate in the dark places so many more people and we
can put in more cafeterias and so forth which we never will,

(Adjourned for a short time).
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1R, BRAIS: 1iay I enquire whether the Board would desire a very
brief clarificetion on the question of proof from the Civil
Code, which I have before me, or does the Board feel sufficient-
ly informed about that?

LORD PORTER: I think that we feel that we know sufficient about that.

'R, BRAIS: I should only refer to Article 418 of the Code of Civil
Procedure., There are two things, There is the Civil Code,
which is the. law, and the Code of Civil Procedure, which is
the code bearing on procedure alone. In French, we have Article
418 in Chapter XX, the heading of which is "Enquete et Audition
et ¥nquete dans les causes pas defaut et ex parte.!

LORD PORTER: You have the French, have you?

IIR, BRAIS: Yes; the French and English. If I read the French, it
will be easier to follow. Article 418 says: "Nonobstant les
dispositions de ltarticle 532, lorsque le defendeur ne comparait
pas ou ne repond pas a l'action, le demandeur ou tout autre
parvie qui & comparuy, dans toutes les causes, peut inscrire:

(1) Pour proceder & l'enquete en terme ou hors du terme, si une
engquete est necessaire; et la preuve se fait alors devant le
judge"; thet is the proof; (2) Pour preuve et audition en meme
temps."

Then in English we have: "For proof in term" —-- that
is when it is by default and there is no hearing —-- proof is
put before the prothonotary, and then, secondly, for proof on
hearing at the same time, _

Then the Code follows on on those matters. I do not
think that there is any possible dispute. That word "enquete
has become a standard word, more or less loosely used.

LORD PORTER: Used whether the discussion is in English or in French?
1'R., BRAIS: It means proof; the evidence,

LORD PORTER: Vhoever is arguing or putting it on paper in Canada
would normally use "sans enquete®?

LR. BRAIS: Yes, if it is just argument sans enquete.

LORD PORTER: 1If there is proof and then argument, it is proof and
hearing, and not proof enquete et audition, '

LR, BRAIS: If I may now be permitted to apply myself to another
subsidiary point which came out of the discussion this morning,
when my Lord Reid was referring to sub-paragraph 14 of section
332 of the Charter, we have there "The Board may be any time
determine the manner in which the assessors shall proceed
with their work." The point that I want to make is that the
essessors are not limited in proceeding with their work to the
information which the Eoard tells them that they must obtain,
because it is provided by section 378: "It shall be the duty of
every ratepayer and citizen to give, when requested, all
informetion that may be sought by #eny of the assessors or any
merber or representative of the Board of Revision of Valuations
in the discharge of their duties; and any such person refusing
to give such information" and so forth. Therefore, the assessor
could obtain all the information that he desires, and I would
say that subsection 14 of section 382 is not limitative and, if
one looks at the form which is supplied -- I am referring to
Volume 4, page 701 -— which is callied the fiche permanente -
the permanent file sheet —--—-——-—-



LORD R=ID: Do you say that the Board were not entitled to give
the instructiong which they did give on the 21lst Septeuwber,
1939, which is to be found at page 97, namely, "The net
replacement cost of buildings in the third group will continue
as at present."? Vas that beyond what they were entitled to do
under the Charter? :

LR. BRAIS: I say that under the Charter as it existed at the time
when this assessment became effective they were not entitled
to give those instructions, in so far as those instructions
can be held to say that the net replacement value shall
constitute an element or a factor in the assessment other than
the law permits, ,

1

LORD REID: They exceeded their powers, according to your argument,
in giving theat end a number of other detailed instructions to
the assessors in this document of 2lst September, 1939%

IR, BRAIS: I am sorry, my Lord.
LORD REID: 1Is not that right?

LR, BRAIS: No, my Lord; it is not my submission in any event, if I
may present it to your Lordships. They are entitled to say:
You shall make a replacement valuation. In that instance it
was a valuation on the basis of appraisal, as we have previously
submitted; but I do not want to go further into that. The only
purpose of that that could be legal is in order that the
assessor may have that figure before him for consideration, if
he saw fit; but that cannot be interpreted to say: You, the
assessor, will take the replacement cost on the appraisal basis
or on the historical basis. It would be immaterisl to me. They
are not entitled to say that, because when they say that they
go outside the purports of the law, As long as they tell the
assessor: Here are the mechanics of your department and you
shall see that you get a certain amount of material before you
applicable to various buildings, then they are not outside of
their powers and they are not outside of the section which gives
them the power to do that.

LORD PORTER: I am not sure what lies in these instructions. For
instance, they say: "The reconstruction cost ol any particular
building will be fixed following its cubic content and the
price per cubic foot already determined for the type of con-
struction to which it belongs." Obviously they did not follow
that.

MR. BRAIS: TNo.

LORD REID: I thought that your complaint was that the assessor was
not following his instructions.

LORD PORTER: I was not dealing with his complaint. These are
certain instructions which are given. Obviously they did not
follow that. _

LORD REID: o; they did not follow thet.

'R, BRAIS: They did not follow the instructions, unfortunately; and
ve were egually most unfortunate in not raising this in our
Reasons, so that we could have complete value of it for the
purpose of my argument; but they just say there: "The unit
prices, the cost of reconstruction and the percentage of annual
deprecistion of buildings are established by the Technical
Division", and then "The net replacement cost of buildings in

the third group will continue as at present.!
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That does not purport to tell the assessor in so many words:
You will use that alone or with any other formula in arriving
at the value.

LORD REID: Of course not.

YR, BRAIS: PBut I say that, in so far as that instruction is given
and is prediceted on a law which is no longer applicable at the
time of the assessment, they have gone outside of their enabling
povers, As I said this morning, and I do not want to elaborate
the point further, having regard to its very simple tefms here
and having in mind that it is for administration purposes,
they cannot use this administrative prerogative in telling the
assessors of the kind of department that they are going to set
up to have all these things before them. There is nothing in
that subsection 14, I submit, which would permit of that
interpretation and, if it did permit of that interpretation, it
is because thefe is a conflict between one particular item of
the law which was in existence in 1937 and the amendment in
1941, which re-set the old law, and that conflict would have to
e interpreted to take away from the assessors the powers of
defeating the purpose of the law as it stood in 1941, because
there is an administrative provision in the statute. If section
382, subsection 14, added (and it would have to add, in view of
the fact that we have thrown out of the wtatute the word
"replacement", the word "intrinsic", the words "commercial value',
but as one element alone) it would be necessary to find here
at the end of subsection 14: All the assessments having been
conpleted in conformity shall be valid - something to elevate
‘this section from a purely administrative section into one
stating the law.

LORD REID: I do not want to labour this; ut do I understand the
vroposition then to be this: That Monsieur Vernot was not
legally tied by any instructions as to what method he adopted
in finding replacement cost and therefore he was perfectly
entitled to take the historical method, although, of course,
you may well say that he was wrong:in doing it; but he was not
doing anything illegal in taking the historical method, because
he was not tied to any other instructions?

R, BRAIS: I cannot subscribe to that, my Lord, and for this
reason: That, in so far as the Board of Revision sets forth the
method, the mechinery, the way that you compute replacement cost
(if one is to use that word, which is a misnomer) as a
prerogetive ———————-

LORD PORTER: = VWhy is it within their prerogative to say that you
shall do it by cubing and not within their prerogative to say
that you shall do it by replacement cost, but you shall find
the proportion of that to commercial value and, having got that
proportion, you get your figure accordingly? Why is that wrong,
if the other is right?

IR, BRAIS: Secause the Roard did not instruct the Board as to
percentages, That is the assessors' own memorandumn.

L.ORD FORTER: %Vhat about the observation?

'R, BRA4AIS: On the instructions of the. Board?

LORD PORTER: llo; "will continue as at presenf". That is at page 97
of the ifanual. How far does Yas at present" mean in the propor-

tion indiceted? .

1R, BRAID: It does not say "in the proportion indicated", and that
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is the distinction to be made and it is clear, I submit, from
the facts,

LORD PORTER: I dere say that it does not say that; but it says "as
at present!"., VWhat was "as at present!?

iR, BRAIS: Theat was the replacement value only.

LORD ASQUITH: Do you mean on historical method or what?

HR, BRAIS: 1I have submitted that that was the appraisal method.
LORD ASQUITH: Any particular variety of replacement value?

HdR, ERAIS: The indications all are, as I have already indicateq,
that they had in mind the appralsal method to arfive at the
value; but the question of my Lord Porter is whether that would
indicate a direction as to the blending. It does not, if I may
say so respectfully, because that is just applicable to this
one item of arriving at a replacement value and, whether it be
by historical or appraisal, it is just that portion of the
information which Ix the assessor 1s to have before him and has
nothing to do with the subsequent task of arriving at the actual
value, which means that you have to apply the law. Again, I
must draw to your Lordships!' attention that when the Board
opplied itself and used the word "replacement" in May or June,
1939, there was a statute which said that the actual value of
the building should be determined by the intrinsic or replacement
value, and it was because that was there in black and white in
the statute that the Board applied itself to that word., In HMay,
1941, it no longer existed and the definition of "replacement"
as intrinsic value was no longer in the law and all that was
left to us was the jurisprudence in its scope such as we have
it here today.

LORD ASQUITH: ‘"Intrinsic! does not add anything, does it? It is
consistent with the other sort of indication &s to value.

IR, BRAIS: Except that intrinsic value cannot be historical value.
I would say that intrinsic value cannot be historical value and,
if the legislature at any time had wished that the value should
be arrived at by the amount of money actuelly spent and was
using the words "intrinsic" and "replacement!" interchangeably
and they are used interchangeably right through, it would have
used the word 'historical® or "replacement! value.

LORD NORMAND: You might, I think, arriveé at an intrinsic value by
starting with the historical figures and making deductions or
allowances in respect of any peculiar heppenings.which increase
the cost above what it ought to have been if those happenings

i, Badinet occurred. "Intrinsic value" simply means meducing the
cost at which it might be constructed at a givenpate. That may
be done in a great variety of ways.

1R, BRAIS: Yes; I am fully in agreement as to how the intrinsic
ralue is wrrived at, eilther by appraisal or by historical cost,
eliminating things which do not exist in a building as a usable
building. You would errive at the intrinsic value or you arrive
et the appreisal or you arrive at it as lir. Perrault did, by
using his formula; and so did Xr, Archambault. I do belleve
thet that you rave sorething to start on there. There is no
objection, if you want to use the historical value. I say
that theré is no objection; ut the authors criticise it severly
and the msnual criticises it severely and Kr. lLcRossie criticised
it severely as being an unreliable method, because the costs
of the contractor (and they say so in so many words) may be 100
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per cent nore than the costs of another contractor.

LORD ASQUITH: +WVhy take intrinsic value and contrast it with
revenue producing value, cormercial value, the subject matter
of the income consideration, and terms of other things? If that
is the relevant contraet, I should have thought that it would
include replacement value on the historical method of replace-
ment value on the appraisal method.

IR, BRAIS: If in considering the historical method you make proper
ellowances, it may be very well. I do not want to use this
manual, which does not belong to me, any more than I have to do;
but the manual is very precise and lir. licRossie is very precise
in saying that the use of historical cost (and nobody would
build a building on historical cost) does not give you the right
figure; out, epplying ourselves to this particular point, I have
no real quarrel, provided that we arrive at the same result,
and that is where the assessor must take his freedom to weigh#
and control and so forth.

The point that I was addressing myself to in answer
to my Lord Reid was in trving to clarify the fact that these
instructions were not of a nature to give legal sanction to
what the assessor did, just because the Board has given certain
instructions., It is not limitative.

LORD PORTER: The Oxford Dictionary gives as the third meaning of
"intrinsic" "belonging to the thing in itself; inherent;
essentially appropriate" and then gives as one quotation "the
intrinsic value of silver considered as money'", I am not sure
that it helps very much; but personally I should agree with my
Lord Asquith, that it means its actual or real value; but you
may arrive at that by one of three methods: the historical, the
cubing or the appraisal method.

R, BRAIS: I do not think that I have to quarrel with that, my Lord.
It depends how you apply it. :

LORD PORTER: It depends on this, does it not? There may be certain
cases where it is right to take the replacement value at the
historical value; there may be cases where it is right to take
the cube as a rough and ready test; there may be cases where it
is right to take the appraisal. There may be cases outside that
renge, where it is right to take the commercial value?

IR, BRAIS: Yes,

LORD PORTER: That is & matter which, provided that they use proper
principles, is for the assessors. - ' _

KR, ERAIS: Quite, my Lord.
LORD FPORTER: They have to use proper pFinciples.

1R, BRAIS: And, whatever formula you use, you will have to weight

: it differently either in arriving at the final of the replace-
ment or intrinsic value or, if you are going to take that
historical basis and all the money and time and so forth used,
you have to weight it ultimately and much more considerably in
their blending, as my Lord calls it. It is not a blending. I

" cannot go with the use of that word at all. It is not a blending;

it is a weighing. It is a great difierence. In blending you
have forrmulae, and in weighing you must not have any formulae;
and that is, I submit, what the law has always said; and that
is my submission on this point.
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iy Lords, I think that I had reached page 1003.

LORD PCHTER: I think that we had dealt with that. We had got to
the evidence of lcCaulay, at page 1004.

1R, BRAIS: IicCaulay says what was the destination of the building.

LORD PORTzR: That is what we have been discussing. He says that
they originally intended to use it as their own building and
then found that thet was wrong and did other things.

IR, ERAIS: It is what we have been discussing this morning and I
wilil not delay over that. At page 1004, line 8, he summarises
all that, which is in so many words what I have been submitting
to the Board this morning. He says: "It is not necessary for
me to tell you that that situation has not developed. The
trend in the last eleven years has been continually downward
in numbers of company staff; so that at the time the designs
were made the population curve was of & very steep upward trend,
and which was offset and the population curve is now going
domward." Previously to that he sets forth how the building
became handicapped on account of the change of plans of the
company. '

LORD PORTZR: The only part of that, it seemed to me, that you would
want is: "It is considered that, while the Sun Life building
is essentially a commercial building, it has certain special
service features which would entitle the Sun Life to ask for =
greater depreciation than allowed by the assessor Vernot and
the Board."

LORD QAKSEY: 1In view of what you were saying you probably would not
want to rely upon the sentence which pfeceded that,

LR, BRAIS: '"Coneeguently the building was designed"?

LORD QAKSEY: 1lio. "In view of the very complete and modern ventila-
tion system in the building and the perfection of inside lighting,
it would not appear that their rental value has been impaired
to the same extent as that considered by the Sun Life experts.!

LR, BRAIS: I want to say to my Lord Oaksey that I had not arrived
there. I was not Jumping this; I have this to read to the Board.
"The whole building can be made available for tenants, as
indicated by kessrs, liills and Desaulniers in their evidence,
but the wide corridors and design of the building will not allow
the same percentage of rental space as is found in the usual
office building. Desaulniers, one of the City experts, says
that the floors above the tenth are advantageously planned to
accommodate large companies. The monumental character of the
building calls for extraordinary deep office space on the lower
floors and @ great deal of conitroversy has developed over the
rental value of these floors. In view of the very complete and
modern ventilation system in the building and the peefection of
inside lighting, it would not appear that their rental value has
been impaired to the same extent as that considered by the Sun
Life experts."

There is controversy on that, my Lords. Ventilation

7ould never offeset that factor. I would say the contrary. I
think that, so far as ventilation is concerned, you are just as
well away from a window as near a window. I will go completely
on that statement, because, being near a window is sometimes
more difficult than being far from a window, because you want
the window closed and your companions want the window open; but
as regards the second statement, "and the perfection of inside
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lighting", I am not prepared to agree, nor have any of the Sun
Life witnesses been prepared to agree, because -~ I would
submit this, in my view, &s being somewhat elementary —-- if you
are going to have your staff working by artificial light all
day long and never otherwise than by artificial light, in this
half llght which comes from artificial light and out31de light,
our witnesses have said -- I have not the page before me at thé
momnent -~ that that is not anywhere near an ideal condition and,
indeed, of course, guite the contrary.

As to the ventilation, I agree that it is an improve-
ment when you have a ventilated room; but, when you have office
space where you have to use artificial light all day long for
the purpose of your staff, you are not going to get the proper
rental. If you are going to divide the building up properly,
you have an artificially lighted building all day long; and
our witnesses and everybody would agree that nobody wants that.
That 1s one of the reasons which has been specially invoked
by Xr. Perrault and ir. Archambault., There, as the ordinary
user of office space in large buildings, I Would certainly agree
that you cannot get your staff to work by artificial light all
day long. You cannot get the distribution of light and the
proper sort of light; and the position is that,when you have
this artificial light shining on your paper all day in the case
of people who are typing or using these machines, that is not
the true form of office space and as a result the rents are
much lower; but, as I say, I will agree with my Lord Oaksey
that ventilation is not a feature that one can complain of.

Then ir, Justice MacKinnon says: "It is considered
that, while the Sun Life building is essentially & commercial
building, it has certain special service features which would
entitle the Sun Life to ask for a greater depreciation than
allowed by the assessor Vernot and the Board,"

A lot of those features which consist in space are
charged up against us: like the cafeteria and so forth,

"In theferection of its building the Sun Life" ———eee—

LORD PORTER: In this next passage he is dealing with the question
of limestone?

MR, BRAIS: Yes, my Lord.
LORD PORTER: Do vou want to defend limestone?
LR, BRAIS: UNot too energetically, my Lord.

LORD PORTER: That is whet I thought. Then we know where we are
about limestone.

1R, BRAIS: Yes, although, on that point, I was quite interested in
a passage in a book entitled "Geology for Beginners'", which
consists of no more than four lines, which I may perhaps read as
a matter of interest. It says: "Oolitic limestones not only
occur in the Lower Oolites, but in the Corallian Rocks and in
the Portland Stone, so famous for building massive structures
in classical styles, like St. Paul's Cathedral. The Inferior
and Great Qolites also yield splendid building stones in
Somerset, Gloucestershire and Lincolnshire, which are all used
for Gothic architecture."

LORD FORTER: Unless you have got much more detail than that you
cannot really get anything out of it, beceause what kind of
limestone you have got, what kind of limestone the learned
judge is ellowing for, ‘what it would be like if used in the
City of lontegeal I do not know. It is purely speculative.
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The whole notion of replacing by another building is speculative,
although you may say that you are justified in saying ithet

this is excessive cost and you write off something by way of
depreciation; but to compzize one thing with another seems to

me to be going beyond all normal —-———————e

iR, BRAIS: I do not stress it, except that I would like to have off
my mind this other quotation: "Granite used for building in
Canada must be protected with waterproof varnish to stop disin-
tegration by frost, and even in our own climate, where frosts
are so much less severe, porous rocks do not stand well in
buildings in wintry weather."

LORD PORTER: I should be much more impressed by that if any single
person in the whole world had said anything about disintegration
in this particular case. Iot a single one has.

R, BRAIS: 1In this record lr., Perrault says that the base of the
building has elready begun to crack and that nothing can be done
to it now, except to plester it up. It is round the bases of
the colurms that you find it. You cannot do anything in the
world about it. You put up your fine granite bases of columns
and what you have to do is to waterproof them or protect themn
from greater damage; but you do not improve the beauty of that
granite,

LORD ASQUITH: I should have thought that the fact that you eould
have got near to the result by building the building of limestone
or some cheaper material would be very relevant to the revenue
value, buv would have nothing to do with the replacement valud.

HR, BRAIS: If I happen to be considering purchasing a building made
with porous brick and I could get a building of waterproof brick
for the same price, it would make all the difference in the world.

LORD ASQUITH: As to that, I quite agree., As to market value, I
agree, and as to revenue producing value, I agree; but I cannot
see that it has anything to do with replacement. You do not
replace a building made of granite by reproducing a building
made of limestone or imagining one.

IR, BRAIS: Ly submission on that has been this: that when you
consider market value you consider what you are going to buy or
what you would buy. That is on the replacement feature, if you
were going to replace, If there is something much cheaper
and equally as serviceable, you will not replace your granite
with limestone, but in your mind's eye when you value that
grenite building you merely value it on the basis of what it
would be worth if it were a limestone building.

LORD PORTER: That is all right with regard to market vealue., It is
nothing to do with replacement. I am saying that positively,
but I am merely repeeting what ny Lord Asquith is putting to you.

YR, BRAIS: The replacement value goes completely into market value
2t some time. It may be through faulure on my part thoroughly
to grasp it, but, thinking of the ultimate result, I always
consider that when you replace, if you are to use the word
"replace" (and the word "replace!" is no longer in the statute)
or if you teke the words "intrinsic value'", the intrinsic value
of that building is what it would be if it were in limestone or
sorxe other equally serviceable and alternative material. Thet
is ny submission on that point.

As Lord Dunedin said in the Banbury case, there are
so many formulae and so many ways in which the same term has
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teen applied to so many things that you do reach a stage where
you have to give effect to these various factors all in the
light of one thing, and that is the market value., He made that
very clear in speaking for the House of Lords in that case; and
he was quite perplexed too.

I do not think that I shall be able to be of greater
essistance to your Lordships on that point. I have laboured
through it and had uy companions rejecting the word "replacement®
as being a misnomer and "commercial value" being a misnomer
and so forth. That does not change anything, so long as we
apply ourselves to the proper questions., I do submit that when
you apply yourself to replacement for assessment purposes, you
have to continue to go on with an erected building, but you do
not have to contemplate putting in something entirely useless,
ag if somebody had a fantastic idea, such as having a picture
of the stoning of St. Stephen.

In that connectiorn, my Lords, my learned friends will
follow me very well. There 1s a wonderful picture of that in a
large hotel in kontreal. It emptied the hotel. Nobody would
go dovn to the grill, when they had to see the picture of St.
Stephen. If they had not been painted on the window, it would
be & good deal less difficult to cope with, because it would
have been whitened over completely, instanta. Further, a
remember a painting in a certain dining of & club, which my
friends know well. People resigned from the club; people would
not go to the club, because they did not like it. Anybody
tuving it would have said: That has to be taken off, because
that goes.

LORD PORTER: That is quite true. When you comé to the question of

how you arrive at the allowance, do you arrive at the allowance
in that case, taking the replacement of thet picture, by teking
the cost of putting it there as the value or do you arrive at
it by saying: So many people were chased away and the revenue
of the hotel was greatly reduced from what it was, or do you
say that you are entitled to use both?

BRAIS: You are entitled to use both, if you are approaching it
from the replacement basis alone, as Perrault and Arychambault
did.

LORD PORTER: 1If you are approaching it from both?

iR,

BRAIS: If you are approaching it from both, I would take off
the replacement value, because you are never going to put that
back and when you buy it you are going to spend whatever money
is necessary to eliminate it.

LORD PORTZR: If you eliminate it and you get just as wmuch revenue

¥R,

as before, are you entitled to take the revenue in addition to
the cost of removing it?

BRAIS: In the case of the painting, I most readily admit that
it is not the same thing. I can remove the painting; but we
cannot remove the granite, except in the mind's eye.

Hay I say that I do not think that I can help your
Lordships by further development of that argument, because, 1if
it is left there, the assessor has to take some more off on the
other basis and, if it amounts to a very large amount in the
replacement value of the vuilding, to that extent the proportions
must be weighed.

Then what ir. Justice iHacKinnon did was to. take those
features, which lr. Perry had not. I want to be perfectly fair
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on this pbinf vefore the Board and to make my submission quite
clear to the Board. Mr. Perry had not reduced his final
estimation of the building by these figures. He said: Those
are the figures as a result of the unnecessary expense which
was put in thefe and that is why you, the Sun Life, should pay
a high amount of tax, r. Justice HacKinnon used those figures
to say: Here are features which are useless, that do not give
anybhing except the pride of ovnership to the Sun Life; I will
remove them and I will come to the following result by taking
some of those feature, using those as set forth by Ur. Perry.
The ornamental work, Kr. Perry said at the bottom of page 105
and the top of page 106, was 600,000 dollars too much, because
it was granite chiselling instead of limestone chiselling,
which I understand is easier to do; but your Lordships will
remember that that 600,000 dollars extra cost of decoration was

not used by iir. Justice lacKinnon; he used 200,000 dollars only

of that extra cost.
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I should have been happier with this judgment, my
Lord, if Mr, Justice MacKinnon had seen fit to use Mr,
Perrault's depreciation for inadaptability, or Archambault's
depreciation under another name, whioch was esactly the same
result; but he has used that formula and has not given
much for it, because after the varlous deductions which he
took off Perry, which amounted to 3,700,000 dollars, at
page 10y, line 15, and there he had already taken off the

00, 000 dollars of the extra decoration, to the extent of
00,000 dollars, and all he would grant -- it is subse-
quently he re-constitutes that and grants 14 per cent,
which is the same amount previously granted of 2,500,000
dollars, He has just taken the same figure,

LORD PORTER: Hé really should have bamm 28 per'oentf It is
quite true it is_for different things, but the total
percentage is 28,

MR, BLAIS: The total persentage is 28, and it is taken off
the same lump sum, It is exact for 28; 4t is not 13 or
14, but he is applying himself to the same building; one
for this and one for that, In that oonnection Perrault,
of course, gave much more, because his physical depreciation
was 28 and 25 and 18, I am quoting from memory, subject to
correction, on those figures, and they gave 28 percent
I think for the physical inadaptability,

Then Mr., Justice MacKinnon goes through how the
Board arrives at its figures, and then at page 1008, line
12 - it is rather difficult to find, because it is inserted
between the two sets of figures - Mr, Justice MacKinnon
begins: "The recapitulation of Vernot's assessment of the
main bullding® -- I draw your attention to this, that going
through this one does not know where the Board's begin and
Vernott's end, o _

- LORD PORTER: Yes, one does. The first one is the Bpard
arrived at a total replacement value of 16 million, ._ Then
against that they say "The recapitulation of Vernot',

MR, BLAIS: When one is looking at it, one sees it, and my eye
went over these pages severel times and I missed it, so I
thought I would draw your attention to it,

LORD PORTER: The actual depreciation, as I understand it, which
Vernot allows is on page 1009, and he gives 25 ger cent
depreciation on 961,000, which is the corner bulldings,

Then he has a geparate éepreoiation; He gives 18 per cent
on the residue,

MR, BLAIS: Yes, my Lord, .
LORD PORTER: That gives him a total of 3,081,000 dollars,

MR, BLAIS: Yes, because_on his 25 per cent depreciation he
varries on till 1925, ) .

LORD PORTER: Why do you say he carries on till 1925% I thought
that the 1925 depreciation was 961,000 and was up to date,
whatever date he took, but, on the other hand, the 18 per
cent was on 15,794,000, which is the residue of the
building., = . _ |

MR, BLAIS: That i1s quite right, my Lord; but when he applies
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the 25 per cent depreciation he applies it to that portion
of the building which was built up to 1925 when they
began planning for the change. 1925 completed the two
oorner buildings; so that is what he has in mind.

LORD NORMAND: He has 1 per cent.,

MR, BLAIS: Roughly 13 per cent, and the 13 per cent is found
in the City Manual, of ocourse, It is the formula for the
highest ——-- S

LORD OAKSEY: Why does & figure of 4,840, 952 become 3,000,000
odd, on page 1009, line 217 i

LORD NORMAND: It seems to get reduced somehoﬁ;

MR, BLAIS: It is a clerical error; the %#4" should be a "2%,
My learned friends heave been good enough to draw my
attention to this, and in proof of that, if we ldok at
page 981, A-9 ———-

I0RD OAKSEY: That explains it

LORD PORTER: We are &ll agreed about it, so let us take it
at that,

MR, BLAIS: I thank you for drawing my attention to it now
That is the result of that figure, Then of course he re-
states the Vernot formula of 90% and 16%., At line 45 the
Board then proceeds to an application of its own formuls,
82.,3% and 17%, and at the bottom comes 15,051,000, and then
explains at page 1010 what has also gone before, at line 4,
that between the period of the report which wen% in, putting
in the historical value which was 1n April, and the 1lst
December, there was the 58,000 dollars which was included,
and with which of course we have no quarrel whatsoever,

LORD PORTER: Next he deals with the index number. What do you
say about that?

MR, BLAIS: I have two things to say. What I said this morning,
that the variants should not be sufficient to justify,

LORD PORTER: It is 400,000 dollars.
MR, BLAIS: Yes, it is 400,000 dollars.
LORD OAKSEY: Surely it is 1,300,000 dollars,

MR, BLAIS: It is gut through ‘the process of depreciation and
being 50/50 or 83/27. That is on the top value,

LORD NORMAND: You object to a Oourt reviewing the Superior
Oourt interfering with the figure, because you say the
difference is small?

MR, BLAIS: First a matter of fact; secondly, it is small, and,
thirdly, and this is of 1mportance because I have the
Tigures here and they will be put before the Board, if the
Board applies against us the cost of building indsx year
by year from the ortgin of the buillding it is equally
important when you depreciate that building to depreciate
the building as 4t cost as at 1936, applying the cost of
buidding index, It cannot be sauce for the goose, I submit
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respectfully, and ssuce for the gender,

LORD PORTER: I do not understand this. ~What did they do in
the way of indéx performance?

MR, BLAIS: They took historically for the depreciation, and
when you deprecliate you must depreciate making use of the
ocost of building index,

LORD PORTER: Do not go too fast, Are you saying this, that, if
you depreciate year by year -- I should have thought that
would rather result against you than in your favour --
your actual depreciation would go through year by year and
say 2 per cent or whatever it is for that year; that means
so much for that year and you would have to depreclate
that particular year, counting that to be the length of
life of that portion of the bullding?

MR, BLAIS: 1 have not made myself clear, May I be permitted
to do so, The Board says: You must apply the cost of
building inded to arrive at your historical cost; thexfore, the
part of the building whioch went up twenty-five years ago and
cost 25,000 dollars which will now cost a million we will
raise to & million, but the portions of the building which
went up in 1929 and which have decreased in value will
bring down your index result, because the cost in 1929 was
much more considerable than the cost of the two small
buildings which are affected by this depreciation figure;
so, if I have three buildings formed into one and my first

ilding which cost me 500,000 dollars would cost me to-day

1,000,000 dollars, and, if I am being charged on the cost

of building index 1 000 000 dollars on those buildings,

when you go to depreoiate you must take that building as

you have taken it itself, that is to say, on the 193

index, You apply that to the old building, so that

building to-day is worth 1,000, 000 dollars instead of

helf a million dollars, Now when you depreciate that

building you are not allowed then to depreciate the building

only worth half a million dollars, You must depreciate
the building as it stands as of the cost of 1936, the same
ags you have done to me when you level out the other figures,
and, having done that, you add to each of those buildings
their actual cost with the cost of building index applied,
and then depreciate, with the result that,these bubldings
having gone up a long time ago, being much more valuable
to-day to reconstruct and more valuable than they cost
then, because the building index was very low, and multiply
that by the number of years, you come to & very different
result, and that is the formula presumed to be applied

and that is the formula which is given in the Manual,

That is the formula whioh Vernot did not apply, and, not

having applied it, I think he oompensated in his mind's eye

by using an average in the middle of the construction,

if we look at page 299.

LORD PORTER: This is the argument, is it Hot? Before you use
the index on certain buildings, those buildings were worth
half a million and to-day are worth a million, When you
depreciate, you depreciate the million and not half & million?

MR, BLAIS: Yes, not half & million,

LORD PORTER: Take it the other way round, Suppose you have got
a building which originally cost a million and today is
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only worth 800 000 dollars. Then you depreciate on
800,000 and not a million? ' '

MR, BLAIS: TYes, Depreciation is set forth on page 299 of
the Manual: "The replacement cost" -- I am just submitting
it as an authority for the formula -- "having been com-

' pleted and checked, the whole is turned over to an engineer
specially appointe& and trained in the calculation of
depreciation and the application of the index numbgr, "

That is under the heading "Depreclation®", Then: He checks
first of all the dates of construction and improvements

in the report, with a compllation of the building and
Tepair germits." That is know when the work was done.,

"This oompilation has been made on a special sheet entitled
'Statement of Building and Repair Permits!'®, "Then, on the
list, we find the numbers of the kermits, the dates of
these permits" and so on, AThis: compijation has been

made for all permits issued since 1922 up to date, and is
being continued from day to day. o

LORD PORTER: Have you made a calsulation of the result of
taking each year, giving you the advantage in respect of
the earlier buil&ing and the disadvantage of the middle
building? We shall see in timse,

MR, BLAIS: I think it may be just as useful a time now as any.
There are other matters in here which will come up later,
I need not say to this Oourt there is nothing there except
compilations; +there is no argument or suggestions,

LORD PORTER: You need not worry with that now. You have
told us what your principle is, _

LORD OAKSEY: Was not the depreciation calculated upon the
replacement cost of the building after the index number
had been applied to it?

MR, BLAIB: Not as I understand it, my L,T It was gpplied
on the building after the index cost ﬁad been averaged;
but when that is done I completely lose the bemnefit of the
fact that where my index cost is important and useful to
me in the earlier bulldings which have a long period of
depreoiation, I had a great excess over my GOS8t ——w——

LORD PORTER: Roughly what you are saying is this I am taking
purely imaginsry figures, Let 1t be supposed that my
building in the earlier stege cost a million, but would
cost three million_to-day, then I ought to have my
depreciation at 3313 per cent, that depreciation ought to
be one million?

MR, BLAIS: Quite,

LORD PORTER: But, 1f you take any period where the actual
cost was four million and you rdduce it to three million,
because 1t was really cheaper, then again my depreciation
ought to be one million, whereas, if you lump the two
together, you get a different result? What on my parti-
cular figures that result would be I do not know, but that
is the kind of proposition? ,

MR, BLAIS: Yes,
LORD PORTER: You need not bother to tell us why, because
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I think we have followed that, What the resultant figures
are and whether it is right or not ie a different
proposition, - .

MR, BLAIS: And if I apply that depreociation, and if the
building goes down in value, I take that resultant figure
in applying the depreciatfion, I am being perfectly fair to
all concerned, If I can give one example of that, in 1915,
for example, the building cost 200,000 dollars; adjusted
for 1936 the same building would have cost 271,000 dollars,
if you deleted those portions taken out for the new
building, This is net, That is back in 1915, twenty-one
years back, so I have a much larger figure there than the
figure ueeé to average for the others, 25,000 and so forth;
but when I come to 1929 it costs me 3, OOO 000 dollars to
build, and thex value in 1926 is only 2,300,000, But
1929 is much closer to 1941 than 1915 ie so I have the
advantage of the multiplication of those’ years of
depreciation which are more than twice as long as the
other, and, if that 1s the way it 1is applied, I come to a
different figur I will tell you why it ehould have
been applied 11ke that, and if the 7.7 is to be used
against me,

We find i1t at page 301 in the Manual, which tells us
the reasons for 1t, in the third paragraph, ”Calculation '
of Depreciation and Replacement®, It says: %In possession
of all the necessary data, this engineer makes a break-
down of the items to flgure the depreciation calculations,
according to the table of structural depreciation. published
on page 131 of the 'Real Estate Valuation Manual’, Then,
to complete his work, the replacement cost of 1936 is
adjusted by the 1ndex number to the year in question.

We have put the replacement cost behind us, The number
of the page, 131, 1s a misprint, but on page 197 we see
how the depreoiation is to Dbe calculated We have here
the depreciation_ _table; but the cost of building index
is first applied, _ ‘ ,

Then reading again at page 299, it says: "The
replacement cost having been completed and checked, the
whole is turned over to an engineer specially appo{nted
and trained in the calculation of deprefiation and the
application of the index number,® When the index number
is applied, I come to this different figure,

LORD QOAKSEY: Does that mean when you look at the last column

but one when you take 14.2 per cent it is an assumption
that the building would last eleven years if it is a

80lid construction?
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IR. BRAIS: That is right, my Lord.
LORD OAKSEY: It will only last 11 years?
YR, BRAIS: No - at 11 years.
LORD OAKSEY: At 11 years you take 14 per cent.?
R. BRAIS: At 11 years you take 14 per cent.
LORD PORTER: After 11 years? |
HR. BRAIS: Yes, my Lord - after 11 years.

LORD OAKSEY: Does it mean that by the end of 11 years it will have
depreciated 14 per cent.?

MR, BRAIS: 1/.2 per cent.

LORD CAKSEY: So what the courts in Canada and the PRoard did was to
take a round figure for the whole cost of depreciation at 14
per cent.?

IR BRAIS: A round figure; and the building index was never applied
to us.

LORD QAKSEY: The building index had already been applied?
to
YR. BRAIS: It was applied/wxihomk the replacement value, but it was
averaged out there.

LORD OAKSEY: I quite follow that.
MR. BRAIS: That is where I am penalised.

LORD ASQUITH: It was averaged out by Vernot and averaged out by the
Superior Court. It was not averaged out by the Board of Revision,
was it?

MR. BRAIS: Yes, my Lord; it was averaged out by the Board of
Revision. ’

LORD ASQUITH: I thought that Vernot took four years of intense
building at the average cost of the index for those four years
and went on that figure?

MR, BRAIS: I do not express myself clearly. With it arrives at a
replacement figure balanced by the cost of building imex of
181,000 dollars, then in the process I come to an averaged—out
flgure. Pernaps I should not calle® it an averaged-out figure:
I come to a resultant figure which is the result of the appli-
cation of the cost of building inde¢x to each individual year,
end in the process I am penalised 1,200,000 dollars. But when
the depreciation was then to be taken into account, I submit
that the same process should have been applied, because in
apolying my depreciation only to the amount of 181,000 dollars,
I have a resultant figure, and I do not have the beneilt of
25 years at so much per cent., or 30 years at so much per
cent., as the manual says s it Should be done.

LOPD REID: They just made a guess at the depreciation. There was
no question of number of years at all, as I understand it.
+ page A-27 they took the 14 per cent. as an overall figure,
because some exverts said 1t?

LR. ERAIS: Yes, my Lord; and that is not correct. That is not
the provper may to depreciate, or not .the proper way recommenaed
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by the Board, not the proper way used by Vernot and not the
vroper way set forth in the manual.

LORD REID: Your criticism, apparently, did not impress Mr. Justice
Hackinnon, because, without comment, on page 1011 he accepted
the first 14 per cent.?

LORD OAXSEY: 1Is it not an absolutely new point now?
¥R, BRAIS: I do not think so, my Lord.
LORD OAKSEY: there is it taken in your case?

MR. BRAIS: I only say that, if the 7.7 per cent. is applied against
me, I am entitled to use it on a comparative basis. Furthermore,
I vish to submit]"to this court, and I respectfully beg leave to
discuss it on & Iull and firm basis, placing myself at the mercy
of the court, because it is a small point, but it goes to the
very formula which is now applied against us, and, secondly,
in its result, in which we may be interested for comparative
reasons only, it brings the valuation below the amount fixed by
'r. Justice Hackinnon.

LORD OAKSEY: The historical index argument was taken before the
Board of Revision, and it has been taken everywhere else since.
Is not that so? The depreciation was treated as being 14 per
cent. on that figure after the index had been applied. I do not
know, but the point you are now raising does not seem to have
been raised in any of the courts?

LORD PORTER: At the moment I do not follow what the point is. I
do not know whet the complaint is. I understand that it is
being said that, if you take one per cent. instead of 7.7.,
the respondents ought to have some advantage from the fact that
the one per cent. is calculated by taking each year year by
year, and the depreciation xkhax ought to have been taken year
by year; but I do not in the least understand what effect that
has. :

MR, BRAIS: I think I should have dealt with this sooner. May I
- refer your Lordships to these examples on the new table.

LORD PORTER: You are dealing with Vernot—the Board~-Mackinnon.,
Which one do you want us to take?

MR, BRAIS: What Vernot-the Board-Mackinnon and Archambault come
to as Example 1, and then Example 2, which is a reproduction of
the sheet which has already been given to your Lordships, down
to the amount of difference, which is at the bottom of the com-
vutation. Then there is a paragraph which reads "Vernot's
oercentaees of depreciation are applied to costs adjusted and
for cost of building index: see Example 8. The depreciation
allowance would be increased from 2,500,000 dollars to
3,600,000 dollars. The total figuré of 10,600,000% ~ which we
have above - "would be aecreased by half of tne difference in
emount of diminution" - that is 595,000 dollars - "and the final
result would be 10,045,000 dollars compared with Mackinnon's
figure above of 10,200,000 cdollars."

LORD PORTER: That is purely a mechanical calculation?

IR. BRAIS: It is purely a mechanical calculation, founded on
Examole 8, which is the second from last. That takes the
Citv's Exhibit D. 1, volume four, page 6A.

LORD PORTER: Is Example 2 on Vernot's figures?
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MR. BRAIS: WNo, my Lord. It takes the 14 per cent. depreciation.
LORD PORTER: Twice?

IIR. ERAIS: Allowed by the Board, and the Mackinnon 14 per cent.
depreciation. _

LORD PORTER: ¥What I do not understand is that at the moment you
are dealing with this, and you are saying that, if the depre-~
¢iation were applied to the index-altered figure, you would get
a great advantage?

MR. BRAIS: Yes, my Lord.

LORD PORTER: Will you show us that?

IR. BRAIS: Yes.

LORD PORTER: Will you show it to us on Example 8%

LIR. BRAIS: Yes, my Lord.

LORD PORTER: Why do you put 25 per cent. on Example 87

HR. BRAIS: Because that is what Vernot used.

LORD PORTER: That is why I asked you if it was Vernot's figure.

LORD ASQUITH: It is one of his two figures. It was 25 per cent.
for one part and 18 per cent. for the other?

LORD PORTER: That is what puzzles me. 18 per cent. was used for
the main building and 25 per cent, for the power-house?

MR. BRAIS: Yes, my Lord.
LORD PORTER: Why'have you used 25 per cent. throughout?

MR. BRAIS: I do not use 25 per cent. throughout. If I may have
your Lordships' forbearance for one moment only to follow this,
if your Lordships will refer to volume four, page 680, (at the
moment I am just endeavouring to show what this is) and look at
Exhibit D.1, you have there the reduction of the cost of building
index filed by Cartier on behalf of the City.

LORD PORTER: That goes down to 19257

MR. BRAIS: Yes, my Lord. May I state here, for the information of
the Board, that after 1925 we had the total amount. Exhibit
D.11, if your Lordships will recall, although in French, takes
off year by year those portions of the two old buildings
which were subsequently destroyed, and makes it very convenient
to apply the cost of building index, because it is applied only
to what still exists in 1941 as of the vears of construction.
They are taken off year by year, and that gives us the fourth
column. If we take that portion of the building as these have
been actually figured out since Vernot's visit, we shall arrive
at 25 per cent. depreciation oW 3,900,000 dollars on an amount
in the right hand column of Example 8 of 987,000 gollars.

Then we proceed in exactly the same way.

LORD PORTER: That is all very well. I may appear stupid about this,
tut why do you take 25 per cent.? Vernot never gives 25 per

cent. for the main building: he gives 18 per cent. for the
main building?

¥R. BRAIS: But this is the old building, my Lord.
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LORD PORTER: I thought he gave 25 per cent. on the heating building;
but I may have got that wrong.

IR, ERAIS: May I refer your Lordship to volume five, page 983, &-10,
which is the continuation of Vernot's assessment set forth by
the Board's decision. We come to depreciation. That sayst
"Assessed value of first two corner buildings, 2,176,000 dollars:
less allowed for portions demolished, 1,215,000." That leaves
260,000 dollars. Then: "Say 25 per cent. depreciation,
240,250 dollars", on an average of 16 years. That applies to
the old btuilding.

LORD FORTER: I beg your pardon on that. I thought that he was
applying it to the power-house. That explains that. Then what
happens after that? '

MR. BRAIS: That gives us 25 per cent. of the adjusted figures for
those years, which is the true value of the building. It has
the advantage of & larger number of years. Then we take 1926
dowvn, as Vernot did.

LORD ASQUITH: As fer as we have got, you get the difference between
987,000 dollars and something like 240,000 dollars. You gain on
that computation something line 700,000 dollars?

R. BRAIS: Yes, my Lord.

LORD ASQUITH: That is on the 25 per cent. basis?
KHR. BRAIS: Yes, my Lord. |
LORD ASQUITH: Now we come to the 18 per cent.?

IR. BRAIS: Yes. That is applied from 1926, 1927 and 1928 dowm to
1941. Ve proceed in exactly the same way with the last column
of the City's computations at page 680. Ve arrive at a total of
15,044,000 dollars. 18 per cent. of that is 2,708,000 dollars.
We come out almost even there. It is 2,840,000 dollars as found
by Vernot on the same set of buildings on page 938 A-10, IiE=s
"Less about 15 years! depreciation, say 18 per cent." We do
lose 133,000 dollars, but we have gained very considerably in
taking the o0ld buildings and having the advantage of the more
years of depreciation, because they are much more devreciated.

LORD REID: I cannot reconcile these figures. I am looking at
Vernot's figures where says: '"Assessed value of first two
corner buildings, less allowed for portions demolished."

MR. BRAIS: Is your Lordship looking at page 6807

LORD REID: I am looking at page 1009, but I will turn to the other
if you prefer it.

IR. BRAIS: If I may refer your Lordship to page 680, this is an
exhibit prepared by the City where the proportions demolished
are calculated vear by year. Ve have in that column the actual
yvear by year removal of what was subsequently removed elther
when the first building went up or when the second building went
up. When the first building went up our rear wall went and our
roof went. When the second building went up all out side wall
went and also a great deal of our roof. But, as these buildings
took some considerable time, the City has seen fit to apply
those reductions.

LORD REID: But there is something very funny about it, because
Vernot for the first two buildings only took a net figure of
961,000 dollars. You are taking a net figure of more than
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four times that, namely 3,950,000 dollars. No amount of calcu-—
lating with the index will make it up to that difference.
Something has happened?

BRAIS: Something has happened. I am in agreement with your
Lordship, and I cannot do more than take the exhibit prepared
by the Technical Department, where, with the assistance of our
historical figures, they show what we actually svent on these
buildings. ¥Xernot was estimating by rule of thumb. He did not
have the historical cost year by year. That was subsequently
an filed, and when it was filed it was used against us. I want
to be permitted, if for comparison purposes only, to use it on
the same basis.

LORD REID: You would seem to be right in saying that Vernot must

have made a mistake, because he takes the value of the first two
buildings as less than 1,000,000 dollars. You say that the
City figures bring it out at nearly 4,000,000 dollars?

MR. BRAIS:.. Yes, my Lord.
LORD REID: Therefore Vernot must have been wrong, and he ought to

have attributed his 25 per cent. to a greater value iheanxhkx
than he did; but the real difference between the two sets of
figures is not dealing with it on the annual basis; it is
caused by Vernot taking 25 per cent. and 18 per cent, as the
case may be, whereas the Board take 14 per cent. Quite bluntly,
the difference between taking an average figure of 14 per cent.
and tsking figures of 25 and 18 per cént. must be very great
indeed. That is the real reason for the difference, is it not?

BRAIS: I3 i ifferent for two reasons: firstly, because

the figures ,’ secondly, because, if you apply the figures to
the value of the building in 1941, as you should, and multiply
by the number of years, it will increase considerably, because
those were the years when the cost of building index was low.

LORD REID: May I ask yoﬁ one other thiﬁg. Has any single judge

MR.

throughout referred to the fact that the Board took, without
assigning any reason, a much dower percentage for depreciation
than either of thé figures adopted by Vernot?

BRAIS: All'I have on that is what Mr. Justice Mackinnon has
said at page 1010, line 23: "A depreciation =mmapiz of 14 per

cent. should also be deducted leaving a replacdement cost of

14,45%,729.50 dollars. Vernot allowed a depreciation of 25 per
cent. on the first two buildings and 18 per cent. on the main
building, which seems reaspnable enough, but of not sufficient

~importance to challenge the percentage of depreciation adopted

by the Board." In the process I want to make my position quite
clear to your Lordships. Nobody, it would seem, on behalf of

the present resvondents, either in the depreciation or as regards
the cost of building index applied to the cost of replacement,
ever took any further position on that. If I bring it up today
it is because I feel that, if I am to be faced with the avpli-
cation of the cost of building index to my replacement value, I
should be permitted to deal with it for such purpose only; but
one has to consider the objective value of this building, and
that leaves us couwpletely untrammelled by any law or any formula
of mathematics, as kr. Justice Mackinnon said; but whether when
he was considering this matter in his mind what the Supreme Court
said was disclosed by the evidence I do not know; I cannot point
to it bhaving been looked at in so many words. That will

conclude my tale on that.

The mathematics of these computations have been carefully
worked out, and I am subject to correction; but I do not think
there is anything wrong there. If your Lordships will look at
Example 8, which is the last sheet, you will see it at a glance

46



L6

there. There is the difference which results from giving me the

same measure of mathematical application in my considering the

year of my building and its value as is used against me in ny

replacement value. That would result in the following figures.

If you apply Vernot's percentage to the adjusted yearly cost
on the previous year, you arrive at 13,600,000 dollars. These

figures are not imagined.

LORD OAKSEY: Surely if you are going to adopt this sort of

'principle of depreciation you should apply a different

percentage for each year?
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Mr, BRAIS: Yes, you ought to apply a different percentage for each
year, '

LORD REID: What is the cdeulationupon that ?

¥r, BRAIS: I can give you the calculation upon that, It was I think
inreased rather than decreased, The building began in 1913 which
was being assessed in 1941, that is 28 years, and he has averaged
the difference., The reason I do not do that is that I do not
want to pursue this formulsg ad infinitum, but I use the formula
28 years, and I am applying it to correct figures which are
o mpletely different from the ones that he has in mind,

LORD ASQUITH: If you take the bit which was constructedin 1913, aad

take what ever it 1s, 20 years, depreciation at X per cent per ann
for the bit ==

Mr, BRAIS: 28 ycars,
LORD ABQUITH: That gives 2% per cent orl} per cent,
¥r, BRAIS: 1} per cent will give me 56 per cent depreciation,

LORD ASQUITH: In regard to that particular portion of the
building whichhgppens to be a very small portion,

Mr, BRAIS: It is a vefylongpceriod andgives me 56 per cent, so the
average difference of 25 per cent between 1913 and 1925 would
appear to be within some reason, 1 have tq ely upon somebody's
percenteges, and I am taking Mr Vernot's per centage.

LORD REID: M#, Justice MacKinnon thought he had not given all you
were strictly entitled to here, but he thought, whether he was tol
it was half a million dollars I do not know, , that the anount was
not worth troubling about. You cannot put it higher tha- that,
can you ? -

- Mr, BRAISt I cannot when I examine this figure, and I will not go

beyond that, I cennot ask your Lordships to re—set this figure,
but I am entitled to show them in their simple form to indicate
that in the process, when you apply the difference, Mr, Justice
MacKinnon's figure, even when you have brought the replacement
figure down to 180 ,000 instead of 1,400,000 dollars, when you
do the same thing g8 regarde depreciation using the City's own
figures of values at given years, and apply their own formula of
depreciation which is less than Perreult's depreciation, you
come to a lower figure, When I submit that to the Court it

puts me once more in the position I was in before the Supreme
Court when our figure was lower, and we said we will be prepared
t0 remain with the same figure leaving the Oourt to determine a
formmla, We come far below Mr, Justic e MacKInnon'!s figure
becarse if we correctly apply, if I may use that phrase, to

Mr, Justice MacKinnon's figure the correction of 7.7, we come

to an amount of 10,600,000, Mr, Justice MacKinnon found
10,207,000, but if we apply the same measure or yardstiok for
depreciation we arrive, everything else being equal, to 10,045,00
dollars, which is 150,000 less than Mr Justice MacKinnon's
figure, I say, with all due deference, without ay hesitation
that if one should be applied the two should be,

I can see Mr Justice MacKinnon'!s view because on the 25 and
18 I think the difference is about 500,000 dollars, and if that
is reduced and brought down it leaves 200,000 smd some odd
dollars, merely as it is, eliminated from the a ount of 400,000
in excess of the Mackinnon judgment,which results from the
proper gplication of the replacement depreciation, I could
cut my difference down to about 200,000 dollars, even without
epplying it to the index value, but if I apply it to the
index value, the figure I have indicated is below Mr Justice
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MacKinnén's, 150,000 below, If I domot apply the index
figure to depreciation I am eout 150,000 dollars below,

We are going through Mr Justice MagKinnon's application
of the additional 14 per cent., I think we have gone through tha
end I think your Lordships have heard sufficient argument
on that point,

Might I refer to pahe 1011, line 23, vhere he says he
will not change it, it is ndt so much at variance with the
evidence to justify it. Even applying the cost index it _
would only be 200,000 dollars above, and when you arrive at that
figure with & 10 million dollar valuation, that is 1 per cent
or a little more, 13 per cent variance.

Then 1t says that?ggard found the commercial value
to be s0 mud,

LORD PORTER: There is no dispute sbout that ?

Mr, BRAIS: There is no dispute &out that, Then there is the

criticism of Mills and Dessulniers & d they were criticised

by meny other persons, Then going to page 1013, there was some
discussion as to what was meant at line 25: "The Sun Life has
strenuously argued that smy proper' -- I am instructed that shou
be and not "property" —- "replacement value should be
epproximately the sane as the commercial mzxk value" —- not'the
cost!, but "commercial value" instead of the word fgost", If
those words are used that sentence makes sense, and is
coneistent with what he has said, I an bringing this up
because my learned friend was asked what those words "property"
and fcost" meant there, and they do not mean anything at all,

1f "proper' and "commercial" are used that is consistent with
everything that he has ssid and it is consistent with the

Sun Life argument. Whether it was made strenuously or not,

I do not know, but the way it was before it was not understard ab
andmy learned friend suggested to your Lordships that there
might be some error there, I a offering that for what it

mgy be worth,

We can now go to page 1Y14 which is Mr Hulse's
evidence on the weight to be given to this replacement, Ynless
the Board so direct, I will not again read the Memorandum wh ich
is on pages 1014 and 1015, ‘

Then page 1016, line 23: "The fourth category dealt
with buildings such a8 hotels and theatres etc, which in no
way resemble the type of building under discussion"., ‘hey
were entitled to some extent to be treated on their own.
merits, which is, as I have submitted, what the law leaves us
with, Then there is an explanation of the 60 - 40, and
the Board will not wish me to read that.

LORD PORTER: Nor do we want the evidence because we have had that,

Mr,

We do not need to read pages 18 snd 19 of Mr Lobley's evidence
becaise we have that,

BRAIS: Your lLordships might make s_note that he réfers to
Lobley's criticism of the formula. I have already given that
but I have not given Mr, Surveyer, page 202, Volume 2, line 36.
He is an engineer of very considerable note, I have already
given the Board a whole series of citations from witnesses in
criticism of that, but I do not think that I gave Sarveyer,

LORD PORTER: We have had a bit: "I hare readthe evidence, and I

must say fairly quickly., *wo things struck me, and that was the
capitalizing of the gross earnings at 15 per cent and his

allowing in his original calculation of 6 per cent for the
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rate of return on the money; and the second was the adoption
in his final calculation of 90 per cent for the replacement
cost and 10 per cent for the commercial value in meking his
final decision', That is the only part we have had read,

R, BEAIS: I have given a large number of citations on that
point already. I have that noted and I thought possibly that
I had not incorporated it with the others.

' LORD PORTER: 1Is there any other portion~ of Mr. Surveyer to which
you want to refer?

MR. BRAIS: Not on this point. Then there is a reference to
commercial buildings and so forth on page 1020,

Then at line 42 there is a paragraph to which the
respondent is not able to subscribe, that is: "The court" -
that is Mr. Justice MacKinnon speeking agein - "does not
criticise the assessor for following the memorandum of
1940 concerning the assessment of certain large properties
in order to errive at a uniformity in the valuation of
properties in the city which was intended as & guide. It
does, however, question the percentages allotted by
Vernot".

There are three reésons why I criticise that., I will
not elaborate it further save to say that, first of all, the
memorandum applying to certain large properties is proper,
secondly, reproduction is not and never can be something
which the assessor should seek to arrive at and, thirdly,
the percentages allotted by Vernot and the Board are matters
which are entirely dependent upon the assessor's view of
the matter and upon what is the weight of what is said and
to what extent, and that I say should not be in the memorandum,

LORD PORTER:! You say line 41 ought to begin "The Court does
criticise®?

YR, BRAIS: That is my view, my Lord.

LORD OAKSEY: Not only for following the memorandum but he
criticises the memorandum,

LORD PORTER: I think he criticizs the assessor for following the
memorandum, does he not? :

MR. BRAIS:‘ That is my submission.

LORD OAKSEY: I thought you were saying what the court ought to
have said, _

LORD PORTER: "The court does criticise the assessor for
following the memorandum", and I am not sure he might not
also add "does criticise the memorandum',

YR. BRAIS: That would be my submission as a matter of law so
far as the Sun Life, the respondent, is concerned, whether
we arrive at it from an ordinary application of the Board!s
judgment or not, as long as we come to a figure which we
think is consistent, we have no wish here to reset thea
different system, but as a matter of law I say to this Board,
and it is my duty to do so, I feel that very definitely, that
so far as the appellant is concerned, as a question of law
the memorandum cannot stand. It is of little importance
to the Sun Life what formula isemployed as long as it is
consistent, but in 1law I must say that.

Then "The court considers that both replacement value
and the commercial value should be considered and that each
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should be given equal consideration, viz, the actual value
should be 50 per cent of the replacement value plus 50 per
cent of the commercial value'. Then he adds "In the Sun
Life building the tenant situation cannot be 'considered
only temporary and incidental!'", That is & finding of fact
and it is & finding of fact based upon the facts which I

have read to your Lordships. It contradicts in fact the
statement of the Board which is not a statement of fact but
is based upon estimates for the future in the light of what
the company's President thought in the past. What the Board
found is not even based upon the present. The Board found
you have a commercial building and it was your intention to
use it fully, therefore, circumstance warranting, you are
going to be free to use it fully and, therefore, we are
going to assess you as being a fully used building. But this
is a finding of fact based upon the evidence and not based
upon the speculative application of the optimism of ¥r. D. L.
Xacaulay, not the same gentleman who attended here, as found
in his report to the shareholders and as read into the record.

VWihen Mr. Macaulay built that building he reported to
the shareholders in the most glorious terms possible that the
company was going so gast that it had to use all this building
and that it was built for that purpose. That was used as
evidence by the Board to say that this building having been
intended for that purpose we will be free at any time we
want to do that because it is ours. They said, we have to
take that as an accomplished fact as in 1941 and assessed the
Sun Life Insurance Company of Canada on that basis. That is
why he says, as the witnesses say, that the Sun Life is not
dependent on current rental conditions for the carrying
charges on the balance. The suggestion was that we were
renting out half the building and the question of rental &t
that stage had no importance for the Sun. That comes from
Mills and Desaulniers and City witnesses. Then he adds
"The variance between the replacement value and the
commercial value is such that the percentages adopted by
Vernot and the Board appear to bring a distorted result". Ve
have gone through those figures,

LORD PORTER: I do not think we need do that again. Ve have had

M¥R.

this before and we have looked at the table.

BRAIS: Then he shows two buildings together. Ve are on
common ground on page 1022, "In maintaining the appeal ,,,..
the court has not disregarded three cases cited by the City".
Finance Nationale on page 1022 should be Alliance Nationale,
Then there is Lynch-8tanton and Dominion Textile Company. The
first two are under the old law incidentally. I have already
drawn to the attention of your Lordships that at no time
during the course of the hearing, and only subsequent to the
Supreme Court hearing, has the fact that there was a replace-
ment statute in 1937 ever been. considered, obviously if it

had been considered it was overlooked, nobody brought it up.
There was the statute. It had,6all been that way in the
‘interregnum, it had not known any buildings except new build-
ings, because the roll was frozen and nobody mentioned it
except in the reply. I Thén, of course, we opened our eyes

rather rgpidly.

LORD PORTER: Then there is the drawing up of the judgment.

l:R .

BRAIS: 6Shall I eliminate the formal judgment?

LOED FORTER: Yes, I do not think we need have that.

kR.

BRAIS: Then page 1027, line 12: "Attendu que la Compagnie
s'est plainte de ces evaluations au Bureau de revision des
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evaluations de la Cite conformement aux dispositions de 1la
charte de la Cite, et que ce Bureau, apres une longue et
minutieuse enquete'. ‘

Then on page 1028, at line 14, the Court of King's
Bench says, applying myself again to the question of my Lord
Reid whether the instructions of the Board could change the
manner of assessment, "The court considered there are no
rules of law which would dictate the manner of proceeding
for the valuation of immovables, apart from its recognition
of jurisprudence and according to Which the valuation
should tend to establish a standard of value which reflects
what a buyer would pay on & free market and be carried
out in a manner to bring eabout just distribution of taxes'.

On page 1029, at line 18: "“The court considers that
the intention of the company was to use the building to house
permanently and it is only ancillary to this first object
and as though to accomplish a secondary purpose that a portion
of the building is rented and, therefore, it is proper fthat
this building has been vealued according to the method used
for immovables having a double character". That, again, is
predicating the future on m:badly predicated past wWith the
result that we are being éenalised because we are handicapped,
and we are handicapped because we were penalised in the judg-
ment of those who conceived this building. We are not the
only ones who improperly conceived the future during those
great days of 1925 to 9th October, 1929, which wWas zero hour
on the American continent.

(Ad journed till tomorrow morning at 10.30).
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