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IN TEr PRIVY COUNCIL

Council Chember,
whitehall, S. W, 1.

Monday, 18th June, 1951.

Present:
LORD PORTER
LORD NCRMAND
LORD QA4KSEY
LORD REID
LORD ABQUITH.
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THE CITY OF MONTREAL (Appellant)

and

SUN LIFE ASSURANCE COLPANY OF CAUADA.  (Respondent)
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(Trenscript of the Shorttand Notes of Marten, Meredith & Co.,
11 liew Court, Cerey Street, London, V.C.2).
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MR, L. Z. BEAULIZU, K.C,, MR, HONCRZ PARENT, X.C., ¥R, R. N,
SEQUIN, K.C., (of the Canedian Bar) and MR. FRANK GAKEAN,
instructed by kessrs. Blake & Redden, appeared for the
Appellant.

¥X, r, F. BRAIS, XK.C,, KR. HAZZN HANSARD, K.C., MR. R, D. TAYLOR,
Z.C. (of the Canadian Bar) and ¥R, G. D. SQUIBB, instructed by
¥cssrs, Laurence Jones & (o., eppeared for the Respondent.

YR, A, I, WEST, K.C. (of the Canedian Bar) held a vatching brief
on behalf of an interesied party.

- — et o e T o o el e T Tt i o e e T O S o

YR, BZAULILU: Mey It please your Lordships. This is an appeal
by speciel leave from the judgment of the Supreme Court of
Canaga delivered on the 21st February, 1950, maintaining the
Respondent's appeal and reversing the decision of the majority
of the Court of Xing's Bench (Apveal side) for the Province of
suevec. The Court of King's Bench itseli had reversed the
Gecision of the Superior Court presided over by Mr. Justice
¥ecKinnon, and had restored the decision of the Board of
Ravision, @ speciel tribunal created under the Charter of
the City of lontresl for the express purpose of hearing com-
pleints against the assessments prepared by the assesscors of the

civy.



LORD PORTER: 7You have the original essessment, then the Board
of Revision, thecn the Superior Court.

“R, BZAULIZU: Acting es a2 Court of Appeal.
LORD PORTER: Then the Court of King's Bench.

iR, BSAULIEU: And finally the Supreme Court. Then ve have
special leave to appeal to this Boerd. The subject matter of
this litigation is the assessment, for municipal purposes, of
¢ large building owned by the Sun Life Assurance Company znd
occupied by the Sun Life as its heeadquarters; also, a
secondery building which is called sometimes '"the power house"
and sometimes a2 "boiler house', It is an accessory to the
mein building. The main building is a 25 storey building with
threc basements belcw ground. It has a cubic content of over
22,000,000 feet. All its exterior walls are of granite. 1Its
srchitecture is classicel, with its massive balustrade and
colonnades of Corinthian order. Its bronze doors end sashes,
its arch and columns form the entrance and the wonderful
great hell, which is czlled sometimes a banking hall, made all
of merble, with the floors, walls and columns, it has been
described by the witnesssas one of the most beautiful buildings
not only of Cenade, but of the whole Empire; in other words,
& building of unique beauty.

In a2 letter of invitetion Mr. Maceulay, who was then
the President of the Respondent, spoke of this building 2s a
monument to the skill of the engineers, architects and artisans
of our great Lominion, and ¥r, Justice Rand of the Supreme
Court said that it wes intended to symbolise "a business
position of commanding power,

This building was erected in three stages beginning
from 1913 &and finishing in 1930. The first stage begen during
the month of June, 1913, and extended to March, 191&. Then
the second stage began in 1922 and extended to 1927, and
finelly the last stage was from 1927 to 1930.

The actual cost of the building is admitted to exceed
22,000,000 dollars., Exactly, according to the admissions filed
by the parties, it cost 22,377,769 dollars. There is no
gquarrel about that, it is admitted.

Further, in a public document under oath Which was
filed by the Respondent in the hands of the Superintendent of
Insurance according to the provisions of the Insurance Act,
the Respondent itself placed a value of 16,258,050 dollars
both book value and market value. There is a report made to
the Superintendent. One is market value and the other is
book value and the same figure appears in the two headings.

, The total valuation placed upon that building by the
agsessor, and which was confirmed by the Board of Revision,
was 14,276,000 dollars. The Superior Court, presided over by
¥r. Justice MecKonnon, acting as a first Court of Appeal,
decreased that amount to 10,207,000 dollars. These figures
vere adopted by the Supreme Court of Canada.

The relevant provisions of the Charter concerning this
assessment are the following., They are in a separate book and
I am now referring to page 281, section 361. There there is a
definition of what the assessors are called upon to assess.
"(1). All immovable property situate within the limits of the
city shall be liable to taxation and assessment, except such
as may be hereinafter declared exeupt therefrom.

w(2). Immoveble property shall comprise lands,
buildings erected thereon and everything so fixed or attached
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to any bullding or lend as to form part thereof, but shall
not include machinery, tools and shafting used for industrial
purposes except such as are employed for the purpose of
producing or receiving motive power'.

LORD PORTZR: Does the power house or boiler house come in +that
last part?

et
7
‘o

. BEAULIZU: There is only the small power house upon which therers
no further litigation. The only litigation actually is upon
the main building. The balence of the section, I think, has
no relevence to the present case, but I wanted to show your

Lordships what we consider &s being "immovable property" under
the Charter.

Then there 1s section 373 vwhich contains provisions
concerning assessors. It is on pege 317 of the Charter.
"(1). The chief assessor and thé assessors constituie the
Assessors Department. (2). The Council, on a report of the
Executive Committee, appoints or dismisses the chief assessor
and the latter shall have the same respvonsibility and the wame
authority as the head of a department. The Executive Committes,
on the recommendation of the chief. assessor, appoints or
dismlisses the assessors.

“(3). The Executive Committee determines the salary
of the chief agssessor and, on & report of the latter, those of
the assessors'.

LORD PORTER: The rest does not really affect us, does it, at all?
There is no dispute under that.

¥R, BEAULIEU: There is no dispute there., It is to show there is
a department of assessors which now is composed of 15 assessors.

LORD PORTER: Do you want section 3757

¥R, BLZAULIEU: Yes, I think I should read that now. That is on
page 318. "(a) Every three years the assessors shell draw up
in duplicate for each ward of the city a new valuation roll
for &1l the immovables in such ward. OBuch rolls shzll be
completed and deposited on or before the lst December, after
heving been signed by the chief assessor”, The roll now under
consideration was deposited cn the 1lst December, 1941. "This
roll end each of the supplementary rolls mentioned in peragraph
(b) shall contain', then there is a long list of provisions.

LORD PORTER: Ve need not worry about thet.

¥R, BEAULIEU: Except paragraph 3: "The zctual value of the
immovables", That is the only pert concerning us., Tnat is
the duty of the assessor, to find the actual value.

Then there is procedure as to the complaints against
the rolls.

Then may I read section 376: "Tex Roll". “XEach year,
vefore the lst August, the assessors shall draw up by wards a o
roll specifying 211 personal, business and water taxes due to
the city i%d'irtue %% any lavw, ;esolutlon or by-law, and
indiceting Mmimes of ;Srsons subject thereto. The assessors
ehell enter thereon the annual rental value of every immovable
or vert of immovatle, Whether occupied or cepecble of being
occupied by persons subject to the said texes.

"The seid roll sheall be signed by the chief assessor

and deposited not later than the 1lst August and snall be
used for the then current fiscal yeerh.
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Section 378 gives the duty of the rate payer to give
ell information required. That wes the source of the
admissions. "It shall be the duty of every rate payer and
citiZen to give, when requested, =21l information that may boe
scugnt by any of the assessors or any member or representative
of the Board of Revision of valuations in the discharge of
tneir duties; and any such person refusing to0 give such
information or who kncwingly misleads or deceives any of the
essessors Or any memoer Or representative of the Board of
Revision, or insults or assaults him, or refuses to £llow
him, in the discharge of his duties, to enter in or upon the
property or premises owned or occupied by such person, shall,
for gech oifence, ve lieble" and so forth; the balance we
ere not concernsd with,

Secvicn 379 vegins the proceedings for the complaints:
"Iumediately upon the completion of the tax roll, the Cheirman
¢I the Board of Assessors shall give public notice of such
completion in one daily newspaper published in the French
and one published in the BEnglish languages in Montreal,
specifying in each sdvertisement the delay for examining said
roll, as regards the severzl werds cf the city, which delay
shall not be less than eignt deys from the date ol the lest
insertion of such notice; and the said notice shall also
announce the days on which the seid roll will be revised,
specifying, in perticular,' the days on which the roll affecting
the different wards of the city will be revised.

"The revision of the tax roll shall be completed not
later than the 20th August of each yeer, and, except es
regards the contested part thereof, such rolls shzll come
into force without any other formality, shall be transmiitted
to the Director of Finance on thet date, and shall then be

- binding upon all persons named or assessed therein for the
emounts fixed oy the seid rollM,

LORD PCRTZR: The next does not affect us, does it?

MR, BEAULIZU: No, my Lord. I think the next one which may have
some importance is section 380. '"During the delays fixed by
the notices prescribed by articles 379 and 379(2), the chief
assessor shall receive compleints that mey legally be filed
with him respecting &any entries. or omissions, in the valuation
roll, or in one of the supplementery rolls or tax roll, at the
times end places mentioned in such notices end, 1f need be,
according to the Charter, he shall transmit them immediately
to the Board of Revision., No complaint shall be received
after the delsys fixed as sforesaid.

"A complaint against the real value of an immovable
may ve made only once in the three years following the
deposit of the valuation roll, unless & new velustion of such
irnovable has been mzde, in which case, & complaint may be
maée ageinst such veluation. Any compleint referred to in
this paragreph shall te produced within the delsy fixed by
erticle 379(a)v.

t mey ve pointed out thet prior to 30th ¥ay, 1938,
the BSoerd of Assessors, or & mgjority of them, were enftitlec
tc revise the decision of the particular assessors of a ward.
They were constituted as a kind of Court of Appeal irom the
sssessments made by their members, but under the Act, I Gsorge
VI, Cnapter 103, which came into force on the 30th lay, 1938,
tne special Board of Revision to which I referelpreviously was
crected independently frow the assessors themselves.

LORD PORTIR: Then the &
n &

s sors ceased to be on appellate body o
tnemselves and the &t

ses
ppeal passed to & new body.

4



KR, BEAULIEU: Yes, my Lord. The jurisdiction of that particular
body shows, I respectfully suggest, that it is really a
sribunal having judicial powers and acting as such. This
ggrlsdiotion, as well as the powers and dutics of the Board
of Revision, are given by section 382: "(1). There is created
by the present Act a Board of Revision of valuation which
shell be composed of three members, whom the Council shall
eppoint on a report of the Executive Committee, and who may
not be dismissed by the Council, on &z report of the IExecutive
Committee, except by the vote of two-thirds of all the members
of said Council. The persons thus zppointed shall reside in
the City of Montreal.

"(2). The Council designates the President and Vice
rresident of the Board, following the procedure established
in the preceding paragraph. The Fresident must have been o
member of the Bar of the Province of Quebec or of the Order
of kotaries of the seid province for st least ten years,

"(3). Before taking office every member of +the Board
shall teke the oath prescribed by article 374".

LORD PORTER: Ve need not trouble sabout the vacancies.

R. BEAULIEU: Meay we refer now to subsection 12 which gives the
jurisdiction: "Thc members of the Board shall devote all
their time to the duties of their office.

"The President shell convene his colleagues wvhenever
2. regular meeting of the Board is held or whenever the latter
is to consider & complaint, or when he needs to consult them,
or desires to entrust them with the study of particuler
questions on which he wWishes to have their advice, These
convocations shall be made by the secretary on the order of
the President.

"Bach time the Board hears a complaint relating to
an entry in the roll, itsimeetings shell be public, unless it.
shall decide otherwise. The witnesses who appear before it
shell be sworn by the President or by the Secretary, who are
authorised to do so.

"(l2a). The President shell decide questions of law
relating to the complaints which ere within the competence of
the Board',

LORD PORTEZR: Do you mind about 137
MR. BEAULIEU: No, my Lord.

LORD PORTER: 14 is procedure and 15 seems to be getting to some-
thing of importance.

YR. BEAULIEU: I think we cen go nov to 18.

LORD PCRTZR: 1Is not thet part of 15, you will tell me if I am
wrong, Which says "The Board meay, wﬁ?ver it deems i? proper,
after having heard the interested assessors, determine itsel:
or with the assistance of experts, the valuation in question'.
moterial? That is on page 338, the first full paragraph.
Offnand that struck me as being a direction as to how the
veluation should be arrived at.

'R, BEAULIZU: It can visit the premises and arrive at 1ts con-

clusion ty & visit to the premises, but thepe is no complaint
decided without notice given to the other side.

LOED PORTZR: Vhet I hed in mind wes that they had to hear the
interested assessors as part of the scheme.
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¥R, BEAULIEU: Yes.

LORD FORTER: I thought perhaps that was important.

YF. BEAULIEU: day I proceed now to section 18: "“The Board of
Revision shell also hear all complaints produced legally,
each year, within the required deleys, against the valuations
entered on the valuation roll and against any entry on the tax
roll, the heering whereof is within its power in virtue of
this Act.

"The Boerd of Revision shell heer these complaints
and render its decision within the shortest possible delay.

"The Board of Revision, if it be of the opinion that
the estimate of the immovable velue or of the rental value com-
vlained of should be increased rather then reduced or maintained,
may order such increase, In such case the provisions of
paragraphs 15, 16 and 17 of this section shall not apply.

"(19). However, in the case where the decision of the
Board of Revision is rendered tefore the contested roll is
in force, the chief assessor, on receipt of & valuation
certificate issued by the Board of Revision shall mzke the
modification ordered on the said roll",

Then paragraph 24 says: "The chief assessor may submit
any valuation for examination by the Board of Revision',

Then 27: "“The Board of Revision may call any Wwitnesses,
proceed with the questioning of parties and their witnesses
and proceed itself with the meking of appraisals or ceausing
the same to be made, in order to enable it to decide on the
value of the immovables under examination.

“(28). The witnesses shall be called in the manner
determined, mutatis mutandis, by article 532 of this Charter.
They shall heve the right tocleim from the parties summoning
them the payment of the costs which the Superior Court
generally allows in similar matters.

"The depositions may be taken in shorthand by en
official stenographer chosen by the Board, when one or other
party or the Board requires it. Such stenogrepher shall be
sworn in each case in which he acts. The losing perty shall
pay the costs of stenography and transcription'" and so on.
That is Jjust to show they are acting as the Superior Court
is acting.

The last paragraph is 29: "The members of the Board
of Revision shell have the right to visit at any time the
immovables entered on the roll".

Besides these provisicns of the Cherter, it might be

edvisable, I suggest, to consider now whet has been called
by the witnesses "the memorandug". It is exhibit "D.5Y. It
is o memorendum containing fundamental principles of
veluation which are considered to be en instruction tut not
binding upon the assessors in particuler cases, that is to
say, wnen there ere large buildings with special Ieatures.
The origin and purpose of this memorandum is explasined by the
chief sssessor, Mr, Fulse, and if your Lordship would allow
=g, I will now refer to his evidence.

LCED FORTER: Before you get there I vant toget a2 general view of
she procedure. After thet, by section 384 en appeal lies %o
the Superior Court.
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™ 4R, BEAULIEU: Yes, my Lord.

LORD FCRTER: When you go to the Superior Court is that bound
by the evidence vhich ie taken below? I gather the procedure
is this. The assessor can take evidence. After that the
Board of Hevision starts afresh znd takes evidence snd hears
Vwitnesses,

. BZAULIZU: The Superior Court does not start afresh., I think
it would be better if I read section 384 which exactly gives
the Zowgl of the Superior Court sitting as & Court of Appeal,
"An eppeal shall lie from any decision rendered by the Board
or Revision in respect of any entry on the vealuation roll
or on the tex roll, and irom the decision rendered by the
assessors in respcct of a compleint received relative
to cn entry mede on the tax roll, when the estimation of
the rentel value so sntered does not exceed 1,000 dollars, %o
any one of the judges of the Superior Court, by summary
vetition, either in term or vacation, within a delsy of ten
days from such decision., Such petition must be served upon
the other party during the usual hours and according to the
rules of the Code of Civil Procedure for writs and summons
in ordinary matters.

"However, in the case of a decision rendered by the
agsesgors in respect of a complaint received concerning an
entry made on the tax roll, when the vealuation of the rental
value so entered does not exceed 1,000 dollars, said appezl
shell not be made to the Superior Court after the 1lst
September following the decision rendered.

"In the case of appeal any judge of the Superior Court
may order that a copy of the record, including copies of the
certificate and of the documents annexed thereto, of the
proceedings of the Board of Revision as well as of the complaint
itself, be transmitted to him, and, upon receipt thereof, end
after having heard the parties, either in person or by
attorney, but without inquiry, he must »roceed with the
revision of the valuation submitted to him and with the
rendering of such judgment as to lew and justice shall
appertain. :

"4n eppeal shalllie from such decision to the Court
of King's Bench, when the amount of valuation contested for
the property concerned exceeds 5,000 dollars or when the
amount of the rental value contested and under cxeaminstion
exceeds 1,000 dollars',

Now I will come t0 the memorandum aund to the evidence
showing what was the purpose and chiracter of that memoranduu.
The memorandum itself can be found in Volume 4, page 695. The
explanation of thet memorandum is given by ir. Eulse, chicf
assessor of the city, Volume 2, pagc 244.

LORD ASQUITH: The memorandum has no legelly binding force.
LR, BEAULIZU: o, my Lord.
LOZD ASQUITH: It is & mere exposition.

. BZAULI=zU: Yes, my Lord., r., Hulse geve en explane?ion of
he origin of that memorandum. It has no legelly binding
force,

—

The mcmorandum is on pace 595 of Volume 4. "Copy of
Vemorendum on Assessment of large properties". 'iemorandum'.
"Cn the assessment of lerge properties such zs offilce

ouildings, epertment houses, departmental stores, hotels etc.
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"These propertics seem to fell into four main
Categories, which determine to & large extent the relstive
importance of the different factors to be used in arriving

-4

&%t their valuation.

"(1). Properties that are developed and operated
solely on & commercisl besis as investment propositions, such
es the Insurance Exchange Building, the University Tower
Euilding, the Dominion Square Building, the Drummond &
brummond Court Apertments, etc. etc. The return on those
investments varies from time to time according to the demand
for end the supply of ofifice and apartment space in the city
and wore particularly in the district in which they are
situated. when the demand exceeds the supply, rents sre
pushed up and & high return is shown on the investment,
encouraging new construction. Vhen the demand is satisfied and
there is ean over-supply of space, rents fall and %with them the
return on the investment. In fact, the situation becom:s
extreme in a period of low rents, as the operating charges
do not decrease proportionately. It would seem that the
proper way to provide for this fluctuation in net revenue is
to combine the factors of replacement cost and commercisl
velue so as to allow for the more violent changes that occur
in ebnormal times, without depsrting too far from the normal
values prevailing in a period of balanced supply and demand,
It is recommended that these two factors, viz., replacement
cost and commercial value, be given equal weight in valuing
these properties for e three-year period., & re-valuation
at the end of that time would, of course, teke into consider-
ation the conditions then prevailing'.

Now as to the second c¢lass: '"Properties that are com-
pletely occupied by their owners, whether constructed for
that purpose or acquired with that object in view, such as the
Canadien Bank of Commerce, the C.I.L. Building, Eaton's, etc.
etc. It would seem that properties in that category are always
worth to their owners the current cost of revlacement less
depreciation, since, if the owner had not already acquired
such a property, but wished to provide himself with suitable
premises at the present time he would have to pay current
prices to secure suitable accommodation. In this theory of
value being based solely on current cost of replacement
less depreciation, it is assumed that the building is of a
type Buitable to the location. Otherwise, consideration will
have to be given to the factor of obsolescencel,

lie submit the Respondent's property falls within 3,
"(3). Properties that are partly occupied by the owners and
partly rented, such as the Royel Bank, the Cenada Life, the
Bank of Toronto, the Sun Life, etc. etc.

"It must be remembered that propertiss of this class
nave been constructed or scguired as a permanent home for
the enterprise in question and that frequently the bullding
is leid out for future development, the tenant situation veing
considered only temporary or incidental. 1In other cases, the
space rented is provided to help cerry the cost of the land, or
to increase the size of the building, thereby adding to the
nrestice of the owner and giving what might be called
advertising value to the project. 1In these cases the owner
is enjoying the full utility only of the space occupied by
himself, and is-dependent on current rental conditions for
the carrying charges on the balance of the building. It would
seem thet some consideration should be given to rental value
in these cases, so that the replacement factor should be
weighted somewhere between 50 and 100 per cent, and the
commercial velue factor make up the difference between 50 per

cent znd zero. o hard and fast rule can be given for the



division of weight in these factors, as it will depené on

the proportion owner-occupied, the extent to which the commer-
cial features of the building have been sacrificed to the main
design wWith a view to the iuture complete use of the

building by the owner, or the enhanced prestige of an elaborate
ena expensive construction. Each property will have to be
considered on its merits within the limits outlined above!

"(4). In a separate category should be put buildings
like theatres and hotels for two reasons. In the first place,
oulldings of this nature have not as long & useful life as
the other classes of buildings, and should be sllowed, in
acddition to structural depreciation, an allovwance to cover
obsolescence or periodic remodelling and renovation. Secondly,
thelr operation is usually in the hands of the owner or en
effiliated company, and there is no way to establish & normel
rental value, or to get a true picture of net earnings, as
these are so seriously aifected by the cost of menagement,
the allowence set up for depreciation and meintenence, etc.

It would seem that to some extent these properties should be
velued on thelr individual merits, beering in mind the
condition mentioned avove of extra depreciation or obsolescence'.

As to the origin of this memorancum which, as wes
said previously, is not a legally bincding document, I beg leave
to refer to the evidence of ¥r. Hulse, Volume 2, page 244, line
10: "8ince the time I was placed in charge of the Department
in 1934, I have carried out such reforms. in the department
as I found necessery, and as fer as property valuations are
concerned such reforms as would ensure that valuations were
made according to well defined principles &s to ensure &
uniform basis of valuation for 211 property in general, and
thus achieve as a final result, as near as 1s humanly possible,
uniformity of valuations.

"These rules and principles are Fully explained in the
Montreal Real Estate ianual,

"By Mr. Geoffrdn, K.C.: Q. You meen this. (Holding up
book)? -—— A, Yes.

"It is true, end that is where our system differs
from those in many other cities, that the assessor is free to
meke and is responsible for the veluation figures which are
entered on the Roll. But the essessor himself realises that
he is better eqguipped and more qgualified to do his work if he
1s in possession of the rules, prianciples and methods which
epply to his type of work and which are the result of long
use and experience and consideration and comnsidered good
gssessment practice.

"He has something behind him which vould teke him
veers of experience to find out and something on which to solve
the problems he meets with and on which to arrive at ‘
Gecisione in nis work without relying entirely on his own
opinions ana idees.

48]

"Thercfore, in view of the long experience Which I
2ad in this cless of work I shell endeavour to explain the
iculsTr functions which attoch to the position of en essessor
ne exercise of his duties in so far as they ¢ifier frem
the vorx of cn individuel aporeiser". I think we cen then
procecd to pege 245, because lr.zulse then Drocecas to meke a
distinction peticeen the funciion of &ssessor ~----

'3
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LOZS ASQUITH: Vas r. Geoffrion's objection upheld or not?

MR, BEZAULIZU: It wes purely end simply mentioning; it wes not an
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objection, becouse he said: Are you rcferring to the book
I heve in my hend? @nd the ook he had in his hand was the
renual and not the memorzndum.

LORD ASQUITH: 1 thought he was saying this was a question of lew
end not & question which can be decided by putting in a
memorandumn,

LOED PORTER: I thought the answer was over the page that the
Court did notv rule upon it a2t al% but took it with reserve.

SAULIEZU: “ir, Geoffrion objects to the testimony of the witnese

oczing 2 question of law!., That is at the end of the vage
then I proceesd to page 245: "The Court. Under reserve,
Wwitness. First end foremost, he is not & rezl esteie

nt nor real estete cppralser as comwmenly iumplied by

se designaetions., Ee does nov vwork on & commission., Ee is

vermancnt municipal official on an annuel sclery and hes

no personal monetary interest resulting from reduced or

increesed veluations,

Do 'S ;s

‘oo o

Mk 1M 0

"The real esteate agent in fixing his price is not
subject o eny jurisprudence in that respect.

" het then, cre the functions of the municipel &ssessor
end whet coes he do? He is determining the value of each &nd
every immoveble according to & well defined besis 10 eansure
complete egquelity of valuation and thereby cnsure completc
eguelity for 211 before the impost., But always subject fo
the stipuletion in the lew that he must determine the resl
value for each and evecry immoveble,

"His work is subject to much jurisprudence, end some
of which mey recsoncbly be interpreted as protecting the

assessor in the uniform work he is endeavouring to accomplish,

"Now in contrast, the work of an individual

eppreiser", we are not concerned vwith thet,

LCRD FPORTZER: An individusl appralser means & person employed by

an individual to appraise the velue of his property as opvosed

to tne pupblic ofificiel vwho is deciding whet value is 10 be

plzcct upon 1it.
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MR. BEAULIEU: At page 246, line 23, he says: "In addition to the

rules and tablesgimen in the manual and to solve some of the
problems in the application of the various principles involved,
the asse@ssors vork out and decide the details to put these
principles in force, and have done so as regards: (1) fixing

the rates of capitalisation for the greatest bulk of the
properties which are of residential class; (2) the variance

to be given to rates according to the sge of the building; (3)
fizxing the percentege of the revenue to be allowed in the case of
service building such s for heating, janitor service, refrigera-
tors, stoves andgwhere vater tax is included in the rental opaid
by the tenant; (4) fixing the weight to be given the different
factors «s regards residential properties; (5) fixing the weigt
to be given the different factors as regards large properties.
such as office buildings, large apartment houses, departmental
stores, and hotels and other properties.

"It is the last rule which I think now very opportune
to explain. As regards the veight which should be given to
different factcrs in the case of residential properties, very
little difficulties are experienced in that class of property
for the rezson that they are easily comparavle. It was,
hovever, necessary to make a more detailed study of the matter
s regards large properties such as office buildings, apartment
houses, departmental stores and so forth, as the style and
smeclal design of the building seemed to differ in almost every
case. It vas zsbout the month of August, 1940" -- that is the
origin of the memorandum -- "zbout fifteen months before ve
had to deposit the new roll, that after having fixed certain
rules and tables for residentail properties the question of the
veight to be given the differeny factors in the case of large
buildings ceme under discussion, and eventually the followving
decision was arrived at: So that the quality and cléss of the
building itself would find some reflrection in the final
valuation, it was decided by the assessors that the minimum
weight to be given the net replacement value factor would in
no case be less than 50 per cent. Oommencing with this,. the
principle adopted by the assessors is as follows, and covered
by the memorsndum which I now quote." Then comes the memorandm.

LORD PORIER; Is this the same memorandum?
MR. BEAULIEU; Yes, my Lord; +the one that I have read previously.

May I mow point out to your Lordships that the material
facts are not in dispute. They are covered by the admissions
of the parties, vhich are to be found in Volume I of the recorg
at page VII, under the heading "Joint Admission of the Parties'.
It says: "The parties hereto by the undersigned their
resvective attorneys, under express reserve of the right to
object to the relevency thereof at the hearing of this case,
hereby admit the following facts: A: Questions asked by the
respondent" -~ it wes in answver to these questions that we
have this vart of the zdmission -- "(1). The cost of the
complainent's head office building up to 30th Anpril, 1941,
including 211 capital expenditures to that date, but excluding
the cost of land, was 20,627,873 dollars 92 cents". These
cre exclusive of the land. When I mentioned the figure of
22,C00,0C0 cdollars I wes including the land; everything was
included. "The foregoing figure includes architectural and
engineering fees, but no faxes or interest during construction.
(2) (2) ©xcavetion for the construction of the complainant's
orizinal hesd office building, situated at the corner of
1"etoelfe =nd Dorchester Streets, was commenced in the month
of June, 191%, end the said building was completed and ocgupled
in the months of Jenuary, February and March, 1918. (b) Excava

tion for the construction of the first extension of the said
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head office building, carrying the same to llansfield Street,
vas commenced in the sumner of 1922 and the said first
extension vas cormpleted and occupied in December, 1925,

(c) Bxcavation for the construction of the second extension

of the said head office building was commenced in Mazy, 1927,
and the structural vortion thereof was completed by December,
1930. Partizl occupation commenced in 1929 and certain of the
upper floors have been completed from time to time since."

"(3)., The amounts spent per year on the construction
of the said head office building, making up the total of
20,627,873 dollars 92 cents (including costs of demolition,
removal, reconstruction and mzking good occasioned by the afors-
seid extensions) are as shovn in the statement hereto annexed
as schedule A to form part hereof. (4) The smount spent on
construction of the said head office building from 30th April
to 1lst Decenmber, 1941, was 58,713 dollars 70 cents.” '

LORD PCRTER; Do ve add the 58,000 dollars to the 20,000,0007

I’R, BECAULIEU: Yes; that has to be added. It was not added by the
assessor because he did not Imow of it. The assessor made
his vibit before that zmount vas spent. The City vwas informedof it
later on, it being explained that after the visit of the
assessor up to the lst December, 1941, that that additional
amount had been spent. That is why the board took into accournt
thet additionzl emount.

The admission continues: "The cost of completing the
pover house for the said head office tuilding and of the equipment
for the said pover house exclusive of the cost of land was
709,257 dollard 14 cents. The foregoing figure includes
architectural and engineering fees, but no taxes or interest
during construction.  (6) Bxcavation for the construction of
the sz2id povwer house was commenced in Novernber, 1928, boilers
vere first inspected and steam used in October, 1929, and the
structure was completed in lfarch, 1930. (7) The only addition
or modification to the power house, plant and equipment since
completion was a ladder added to the stack in the year 1938 at
a cost of 154 dollars."

LORD PORTER: So far as we are concerned, may we neglect paragraphs
5, 6 and 7, because there is no dispute about the matter? Is
that right?

MR, BEAULIEU: There is no dispute now, as far as the pover house
is concerned.

LORD PORTER: Then we will neglect paragraphs 5, 6 and 7.

I'R, 2IAULIEU: Yes, my Lord. We now come to the floor area,
vhich concerns the rental value. "(8)., The floor area exclusive
of corridors for each floor of the said head office building
incluging the paserents is as shown in the statement ammexed
hereto as Schedule B to form part hereof. (9). The floor area
on each floor occupied on 1lst December, 1941, by the complainant
compeny and by tenonts ves as shoyn in the sald Schedule B.
(lO>. The unoccupied floor areca of finished rentzble space
and of unfinicshed space for each floor including basements a8
at 1st Decemoer, 1941, was as shown in the said statement
Schecule B.  (11) The complaingnt comp2ny's tenants on 1st
Decesiber, 1941, the floor area occupied by each teénant on each
f1oor including the basements and the annual rental in respect
thereof vere as shovn on the stater&meg-)b he%ieto am;eizg.tz_i

sule ¢ to form part hereof. 12) . e gros
iggzgg;c-s for each tgnant and each floor including 't‘:he basements
for the year 1941, to vwit, the complainant company 'S last

l2.



tinznciel year, vere as snovm in the szid Schedule C. (13).
Concessions or free space in the said head office building
together vith the occupants concerned and the area occupied are
shovn in the svatement annexed hereto as Schedule D to form
p&rt nereof. (14) . The yearly rental actually charged to the
comiplainant company for the years 1937 to 1941 inclusive, as
appearing in the books of the company, in the company's annual
statements and in statements supplied to the Superintendent

of Insurance for the Dominion of Canada for the floor space
occupied by it per floor, including the basements and the
totels thereof, vere as shovn in the statement annexed hereto
os Schecule E to form part hereof."

LO=D PORTER: I am not sure thot I follow. ¥ow did it come zbout
that the complainant company vas paying rentt

IR, 32AULISU: That is for the part of the building cccupied by the
smpeny itself. It amounts to epproximately 60 per cent of
the vhole area. The compeny charged to itself in its books a
rental,

LORD PORTER: It is a book-keeping accoint to show the proportion.

R. 32AULIEU; Purely end simply. VWhen 1t came to determine the
commercisl value, account was taken not only of the rent
rcceived vput of the rental charged by the compzny to itself in: -
its books.

LCED PORTEZR: That is reslly a vook-keeping account to show the
prooortion which the cormany attrivuted to the rental value of
its ovn spoce?

IR ZBZDAULISUS Yes, wy Lord; and, of course, the assessor adopted
its figures. It continues: "(15). The cubic content of the szigd
head office building and of the said power house (exclusive
of tunnel under Mensfield Street) is 21,931,761l cubic feet and
549,396 cubic feet respectively. (16). The amounts showm under
the respective headings of book vzlue and market value in the
company 's annusl general statements and in the company 's
returns.to the Superintendent of Insurance for the Dominion of
Conada for the years 1914 to 1941 inclusive vere as set forth
in the statement hereto annexed as Scheduls F to form part
hereof "

We come now to the Questions asked by the Complainant.
"(15). The date of erection and cubic content of the buildings
enumerated in the statement annexed hereto as Schedule G to
form part hereof are as shown in the said statement.”

LORD PORTER: Is that =n attempt to get the link comparatively?

I'R. Z2AULTEU: I understand thet there you have a definite zdmissim
©.s to these deotes. "The date of erection and cubic content
of the buildings enumerated in the statement @2nnexed hereto «..
are 25 showm in the said statement."

LORD POSTER: That is en admission merely that you are right in
+het you saidl?

R, 3UAUL ISV Thot is right, my Lord; the figures are right.
n(18). The annuzl assessed values and assessed rentel
velues, &s shovn in the records of the City of lMontreal, of
the buildings enumerated in the statement anne;ed peretg as i
Screaule B 4o form part hereof for the years therein set out are
chowm in %he ssid statement. ¥19). The percentige of owner
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occupancy to total rentaple space as at the 1lst December,
1941, for the vuildings enumerated in the statement znnexed
hereto as Schedule I to fomm parthereof were as shovn in the
said statement.™

Then, of course, all the statements are attached.
We will probably have to refer to them later, but there is no
conflict about these facts.

My Lords, there is one last admission to wvwhich I
would like to call your attention. It is as to the legality
of the 10ll. There was possibly some irreguality in the roll,
but the parties vere anxious to have g decision upon the merits
themselves, and, in order to avoid any technicalities, ve
find a2t Volume 2, page 376, ad admission, which was dictated
by Mr. Geoffrion, representing the respondent.

LORD PORTER: It is an admission of the validity of the roll. Is
that right?

MR. BEAULIEU; Yes, my Lord. On page 376, line 19, it is said:
"On this subject the President ordered the following admission
entered on the record, which was dictated by llr. Geoffrion,
K.C., and agreed to by the attomeys for the City of lontreal:
'It is agreed betveen the parties that the company (Sun Life
Agsurance Comvany of Canada) does not dispute the valuation of
lands inserted on the rolls. It is agreed that it will not
challenge the legality of, or the procedure in making, the roll,
or the jurisdiction of this Board. On the other hand, the City
agrees that any evidence that may happen to enter this case on
the value of the lend shall not be used either to increase the
assesament on the land or to offset a diminution, if eny, on
the value of the buildings'." There vere some experts who
had given a vealuation of the land which was higher than the
valuation mentioned in the adnission, and the parties wanted
to be clear upon that that the evidence would not be considered
egeinst the admission.

LORD PORTER: I gather from this that in valuing in the City of
liontrezl buildings and land are separately valued?

MR. BEAULIET:; Yes, my Lord. The balance of the evidence is exped
evidence purely and simply.

May I now come to the judgments which have been
rendered in the present case. The first one is a judgment
of the Board of Revision and is to be found in Volume V, at page
983~-A-1. One comes to page 983 and then after that there
is inserted pege 983-A-1, because the judgment of the Board of
Revision was inserted after the pages vere numbered. At line
33 it says: "The subject of this contestation is the assess-
ment of the head office building of the Sun Life Assurance
Comoany of Canada, in llontreal, located on lMetcalfe Street at
the corner of Dorchester. It is 27 stories high above ground,
vith three basements. To use the same expvression as one of the
exoert witnesses for the compkinant, it 'is one of the largest
office Puildings in the vorld'." That comes from lr. Lobley's
report. "The erection of the property was commenced in June,
1913, end continued until December, 1930. It was constructed in
three units. An origingl building was first put up and occupied
in Merch, 1918; a first extension was commenced in 1922 and
occupied in December, 1925; & second extension was commenced
sn 1927 and pertially occupied by Decenber, 19%0.

"The contestation also affects a Secon@ary building
called the pover house or heating plant on lansfield St reet,
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vhich was commenced in November, 1928, and completed in March,
1930. The cubic contents of the tvwo buildings are 22,481,157
cubic feet. In p foreword by the architects, lessrs. Darling
end Pearsons of Toronto to the description contained in the
February, 1931, number of the Engineering Journal, we find that
'The complete building, including the old, had to be designed
to accommodate a population of approximately 10,000 persons’'.

"On the valuation roll deposited the 1st Decenber,
1941, for the three following fiscal years, the main building
is assessed with the land at 13,755,500 dollars, namely:
lend 730,600 dollars, building 13,024,900 dollars; the heating
plant is assessed at 520,500 dollars; land 74,106 dollars,
building 446,400 dollars: total assessment, 14,276,000 dollars.
The wvaluation placed on the land is not in dispute. The
complainant contends for a valuation of the mgin building of
8,330,600, and on the boiler house or heating plant of 102,600,
or a conmbined total of 8,433,200 dollars. The City of
llontreal, on the contrary, through its attomeys, is asking us %o
increase the @ssessment of the main property of 15,130,600 dollars
end to maintain the assessment of the power house at 520,500
dollars. These cases are before this Board in virtue of
Article 382 of the Charter of the City of Illontrezl, which
article, at paragraph 18, reads as follows'.

LORD PORTER: Ve have had this, so that ve need not repeat it.
I think ve have really had read dowvm to line 13 on the following
page, wvhere we get the actual value of immovegbles, gnd there
is some contrast betwveen the French and the English version.

I:R. BoAULISU;  Yes, my Lord. "The French version reads 'Lg valeur
réelle'and it alveys uses this szme expression of aleur réelle!
in all the other articles, referring either to vzluations or to
expropriations; the Bnglish text of the Charter uses
indifferently the expressions 'real value'. This difference is
immaterisl, however, the parties having admitted that the words
'valeur reelle' and 'acbual value' are synonymous.

"In Montreal, the tremendous vork of assessing gll
immovecbles 1is accomplished by the official assessors who are
appointed by the Executive Committee on the recomnendation of the
Chief Assessor and who constitute with him the Assessors
Depzrtment. This work is divided amongst the assessors by the
Ohief Assessor, under whose exclusive jurisdiction they are as
to the fulfilment of their duties, their working hours and other
internal adninistration rules which the Chief Assessor shall deem
fit to impose. According to their oath before taking office,
the assessors bind themselves to 'faithfully, impartially,
honestly and diligently perform the duties of an assessor accord-
ing to law.

"In the accomplishment of their vwork of assessing
these immovezbles, the assescors have to be completedly
independent; they decide the amounts they put on the valuation
01l 2nd no one, not even the Chief Assessor, is empovered to
dictate to them or even influence them in the full discretion
they have of viéluing the immoveables according to their personal
judzment. They are fulfilling cuesi-judicial duties and their
decisions enjoy the benefit of a legal presumption, The law
is clear and the jurisprodence is fimmly established. We cannot
meke g better summary of the decisions on this point than by
austing +the following passage of the Real Estate Valuation
'snuel: 'In brief, it is to be remembered that the munlglpgl.
czssessor, in the exercise of his duties, fulfils almogt judicial
funchions: he is not to be influenced by nor to recelve
instructions from the municipal council, or from any other persm
or body. He must personally execute his duties with the fullest

15.



independence, to the best of his judgment and according to his
conscience's" Various authorities are then referred to. "!The
law further allows of appeal to cerbtain courts which it _
designates with fizxed delays znd in conformity with = specified
procedure in cases of illegelity or erroneous veluaztion. The
courts should then intervene with prudence: they have not 'to
judge the competency of the assessors'; they must not .
'substitute their personal opinion to that of the assessors ...
vhose valuation is presumed to be correct and reasonable so
long as the parties concerned hzve not esteplished "a real
injustice or an important deviation”, or that "it is so
erroneous that an honest and competent man could not have made
it" end that "o substantial injustice has been committed".,'®
Then there is g list of authorities.

The judgment of the Board of Revision continues:
"Previous to the amencments of the 29th April, 1941, (5 George
VI, Chapter 73, section 33) the valuation roll had to be made
every year. The roll deposited the 1st of December, 1941, was
the first one under the new law and it was also the first
valuation roll which wags made and deposited since the one of
December, 1937. The reason of such a solution of continuity is
to be found in 2 George VI, Chapter 105, section 1ll, paragraph 7,
and in 3 George VI, Ohapter 104, section 11, paragraph 7, end
in section 13, paragraph 31, In virtue of these statutes, the
valuation rolls vere stzbilised (pegged) firstly for the fiscal
year 1939~40 and subsequently for the years 1940-41 and 1941-42,
By the statute stipulating this last extension of the valuation
roll of December, 1937, it was also enacted (3 George VI,
Article 13) that: 'Notwithstanding any law to the contrary and
in order to pemmit to the Board of Revision to proceed vith the
general and complete revaluation of the immoveable property,
no decision upon the complaints relative to the real estate
valuation made before this Board or on the revaluation of the
imﬁiv?ables shall be rendered by this Board before the lst liay,
1941.

"This was in April, 1939. The valuation roll rem=ined
wmchenged until December, 1941, so that the figures appearing on
this 101l of December, 1941, are new assessments 1esulting from
the general and complete reveluation made by the assessors
following the orders issued by the Bozrd of Revision under the
authority of the =zmendments gbove referred to. Whatever may be
the discrepancies betveen the assessments which appear on the
roll of December, 1941, snd the assessments on the roll for the
preceding years, it is not correct to contend that such
discrepancies are incresses or decreases In the assessments.
They are simply new assessments. A valuation roll does not
constitute a revision or re-vamping of the preceding one which
is in force at thet moment (the new roll being deposited for the
incoming fiscal year), bub it is a completely new roll. When
it begins to be used =s a basis for the taxation of the next
fiscul period, the preceding roll will be no longer in existencs.

Mlo@ the vords 'valeur réelle', 'actual value', of
erticle 375, varagraph 3, of the Oharter of the City of .
iontrezl are not defined, their interpretation being left to
the discretion of the essessors in each partichlar case.
Lawycrs and exoerts in real estzte have found here g field vide
open to their explorations from both a theoretical and a
orecticel shendpoint. The coupling of the vord '‘real! vith the
tord Tvelue! indicates that real value is a fact, not.a.hypothesis.
Beczuse this conception of rezl value 1is ov§r100ked or ignored,
the mezns, the elements to determine the said real velue are
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often taken for the value itself. Such elements are unlimited
in number. They vary ad infinitum as the cases. There are no
fixed rules to determine iIn what proportion every element must
be taken into account and what importance should be given to
any element in particular. The ssme element may have more
importance in one case thsn in another. The law imposes on the
assessor the duty of finding the real value of an immoveable and
of inscribing it on the roll, but does not in any way put any
1limit to the assessor's discretion in considering all the
elements he thinks it advisgble to consider in exercising his
judgment and arriving at a decision. The enquete wves started
with the filing in the record of = document cslled 'Joint
admission of the parties!, from vhich vere transcribed the
following paragraphs? ——--

LORD PORTZR: You need not worry sbout this, because that is what
ve have read. I think you can go to page 983%-A-8, line 32.

IR. BEAULIEU; Yes, my Lord. It says: WThe first witness was
Ilr. Bdwerd J. Lynch, City Assessor. Zxzmined by Aime
GeoffrrionK.C., for the complainant, Mr. Lynch declared that
he 1s & partner of the assessor of St. George's VWard, lir.
Vernot, and that he is not in a position to speak of the new
ossegssment of the Sun Life property. The second witness was
the Oity Assessor who made these adsessments, Mr. George L. Vernot,
He beceme assessor for St. George's Ward in September, 1941. EHe
vies previously assessor for other wards and in Septerber, 1941,
had to finish his owvm wards and continue on in St. George where
his predecessor had left off. Mr., Vernot adnits that he did nch
visit the property in the capacity of assessor before making
this assessment, but says that when he was vith the Bell
Telephone he 'vas in bétveen jobs and helped with Mr. Cameron,
vho was superintendent of the construction' and that he spent tw
months on it. 'It must have been the spring - February or March
1928', - He also .'visited it (the building) meny times after to
cee Mr. Oameron and also with the Engineering Institute of
Czragalt, He made his valuation 'mot only from a knowledge
of the '.building; from all availeble information we had in the
office'!.

YA complete explanation of the method followved by
Mr. Vernot in valuing the main property 1s contained in Exhibit
D.2, which speaks for itself." Then there is a recital of D.2.
"Sun Life Head Office Building - Assessor's notes. Total cost
as reported by the company as at April 30th, 1941, 22,377,769
dollars 26 cents, Less Power house building and equipment
709,257 dollars 14 cents; land for head office and power house
1,040,638 dollars 20 cents; cost of sidewalk 70,335 dollars;
cost of temporary partitions during construction 233,713 doliars
38 cents; cost of parts demolished to connect up to new
building 1,215,450 dollers". The total deduction is 3,269,393
dollars 72 cents. Then there is: Y“Reported cost of head office
tuilding, vithout lond 19,108,375 dollers, 54 cents. Cost! —-
end he repeats it. "To adjust to 1941 figure, 1927 to 1930
riost money spent", and he goes on to establish his index
cost of these four years, vhich wvere the highest years of
index cost for a long period. The 1927 index cost was 113.6;
1928, 115.9; 1929, 120.3; =&nd 1930, 117.l. That forms a total
of 466.9, which is divided by 4, giving 116.7. The 1941 figure
is 109, and the difference is 7.7. OQn account of that he made
o further deduction of 1,471,344 dollars.

LO-D PORTAR: Fe degucted 7.7 per cent and that is 1,471,344 dollars.
J'R. BZAULIEU: Yes; that is one of the points in dispute.
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»
LORD REID: Is that in dispute?

Mi. BREAULIED: Yes, my Lord. We contend thet, first of 2ll, the
building was not erected in 1927 to 1930, but that it ves
erected fron 1913 to 19%50. We made a new index cost for every
year, beczuse we hzd been informed at the time by the compeny
itself of the sums of money as to every year, which information,
of course, Mr, Vernot did not have. He took as granted
that all the structure, or the greatest part of it, had been
erected in these four years, which was not the fact.  Basing
himself on that information or belief, he estzblished his index
cost at 7.7 per cent. The Board of Revision changed that.

That is one of the points in dispute.

LORD PORTER: I am not sure thet I follow what "index cost" means
there. goes it mean that the amount which would have been sepnt
was less

MR. BEAUWIEY: It is the average index cost of the year. First of
all, they took the actuzgl cost as admitted; +then they tried
to discover what was the index cost in 1941, the time of mzking
the roll. They" have tried to adjust the index cost ——=~

LORD PORTER: Let me see if I can clear it up by asking this.
I may not have followed it completely. Does that mean this?
If you vere considering this building in 1941, you would find
that it was chesper then it was in the average of 1927, 1928,

1929 and 1930, and, therefore, you would deduct 7.¥ per cent?
Is thet right% '

IIR. BEAULIEBU: Yes, my Lord. It was their purpose of adjusting the
avergge cost to the cost of 1941. If the building had been
erected in 1941, what vould it have cost? Mr. Vernot said
that it would have cost 7.7 per cent.

LORD ASQUITH: Is 1941 taken as 1007
MR. BEAULIEU! ©No, my Lord; 1941 is 109. 100 is 1936,
LORD ASQUITH: What is the datum year?

MR. BEAULIEU{ 100 is 1936. The assessor had . adopted for the
year 1941, 109; and the 109 index cost is the index cost
estaplished from khix the last six months of 1938 and the first
six months of 1939, because they have to have an index cost
figure when they begin to do their work; bdbut there is no doubt
-~ I do not think it is contested -~ that by giving to the
respondent the benefit of 109 we were giving a real benefit
to the respondent, because it was actually lower than that in
1941.

LORD POZTER: You are not accepting that ---- 1
7. BEAULI:U: The index cost 109 vas adopted by referring to 1939-4 .

LO2D PORTAR: What I really wented to find out was: which of the
elements do you say v:S wrong in this calculation?

'3, SCalLIZU;  The date of construction was wrong as taken by ilr.
Vernot.

LO=D PORTZR: Vhat ought to have becen taken?

1’2, 3DAULIZU: Ee ought to have teken every yeeT during the .
construction, =nd the smount spent during every year. Tpgt is
+hat the Bozrd did. O0f course, lir. Vernot did now have this
informztion, So thet he took it for granted that the largest
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part of the building was erected in 1927 to 1930 @nd he
considered these four years, although they were exceptionzal
years, @as far as the index cost ——----

LORD ASQUITH: It actually started being built as far back as 19137

lIR. BEAULIEU: Yes, my Lord; it started in 1913 and went on to
1930. According to the admnission of the respondent, we now
have the exact amount spent every year from 1913, The Board of
Revision took every amount spent every year and took what
was the cost during that year ----

LORD PCRTZR: They vent on actucl figures and made no calculation:
they took the actual figures and said: "That is what it cost
therefore, vwe do not have to meke a calculation as to what it
vould have cost in 1941%,

we

MR. BREAULIRU: I do not think I have explained myself correctly.
They did try to find a difference vetveen the actual cost in
1913, for instance, and the amount that it would heve cost in
1941. They discovered +thzt during that long period in some
years the actual cost vas lover than it would have cost in
1941; sometimes they discovered the contrary and that it wauld
have peen higher. But they adjusted the actual cost of every
year to the index cost of 1941 and they made g calculation
year by year instead of making an average.

LORD OAKSEY: What this witness has done is to apply the actual
emounts spent in 1927, 1928, 1929 and 1930 to the index figures
for those years, but not to the previous years from 1913%. Is
that your objection?

IMR. BEAULIEY: That is my objection, because he did not know, as &
matter of fact, in what year the building was erected &nd he
did not know what amount had been spent over the years.

LORD PORTER: Then he gives his deductions for the building
erccted in three units.

IIR. BEAULIEY: Yes; it is 16,755,180 dollars. On the next page
he takes into account the depreciation. First there is the
assessed value of the %k first two corner buildings, less
allowance for portions demolished. As to the depreciation, he
considered first of all as g group the first two corner
buildings. There vere three stages. From that smount he made
a deduction kexmxzie for the deprecation and then he made a
further allowance for the portion which was demolished. Then
he adopted 25 per cent depreciation for sixteen years, deducted
that, and came to the figure of 15,794,180 dollars, less about
15 years depreciation, say 18 per cent, which is another
cepreciation of 2,840,952 dollers. Adding the tvwo previous
deductions, he cgme to the net cost in 1941 of the building
efter depreciation - 13,673,978 dollars. The value of the
1ond, vaich is not in dispute, was added to that, and his figure
ves 14,404,578 dollars as the replacement cost.

He +then took into consideration the other angle,
the commercial value; that is to say, the value resulting
from the capitelisation of the income. Your Lordships will
remeniber thet this building fells into the third category, in
vhaich 2 building is partly occupied by the owner and paytly
rented, so that lir. Vernot thought that he had to tzke into
ccc~imt in nisactual value not only the production cost less
Gepreciztion, but also, in a certain proportion, the comyerc;al
Vaiue; thet is to say, the velue resulting from the caplta}lsay
tion of the rentals. He proceeded to do that in the following
percgreph. On page 983-4-10, &t line 23, hﬁ says: "Tye total
revenue of the property is 1,187,225 dollars’ -- that includes
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the rent as actuazlly received and the rental charged by the
company to itself in its books -- M"which calculated on a 15
per cent capitalisation rate gives an economic value of
7.915,000 dollars." Taking these tvwo elements of value, he
proceeded to spend them in the proportion of 90 per cent

for the replacement value and 10 per cent for the economic
value. Now he comes to the actual value. The valugtion
replacement of 90 per cent on 14,000,0C0 amounts to 12,964,120
dollars, and the revenue of 10 per cent of the capitalised
value of 7,915,000 dollars is 791,500. The total is 13,755, 620,
"say 13,755,500, less land 730,600, and so the building is now
correct at its actual value of 13%,024,900 dollars.

LORD ASQUITH: Why does he blend them in that proportion?
LORD PORTER: He gives an explanation in the next paragraph.
MR. BEAULIEU: It was in order to comply with the memorandum,

LORD PORTER: He gives 2 reason at the bottom of the page. We had
better find out what he says.

LORD RaID: Before you leave this, is it agreed that in fixing the
replacement value it is proper to teke depreciation into accoun®

HR. BEAULIEU: I do not think that anybody denies that. The
guestion ie what. .. replacement value ought to be taken into
account.

LORD RiID: Yes; I understand that; but it is a proper thing to
take into account?

IR. BEAULIEU: Yes; it wes not dispuied before the other Courts.
As to the amount in dispute, some say that it is too heavy and
others say that it is not high enough; but the principle
of tsking replacement cost into acecsunt is not disputed.

The judgment continues: "When being pressed by the
complainant's sttomeys on the ccubination of 'replacement!
at 90 per cent and ‘revenue! at 10 cer cent, here is how lr,
Vernot explains his.system.. 'We decided that on the large
buildings in our wards that were rented, totally rented, we
took into consideration 50 per cent commercial value and 50
per cent replacement value; that is, where the building was
built solely for commercial purposes and occupied solely for
commercial purposes by tenants. Those that were occupied by
ovners ve would take at 100 per cent replacement cost and
nothing for commercial value. So the Sun Life happened to fall
betveen these tvwo categories. The total floor space occupied W
the Sun Life and the tenznts is given by their list and came out
to be 60 per cent and 40 per cent. (Q). You take that, anyway.
(A). So, if it vwes in a commercial building where there is no
ovner ve allow 50 pecr cent replacement and 50 per cent
commercial. In 2 place where the owmer is in the building, that
vould meen 20 per cent commercial and 80 per cent repleacement.
But that would be if $he ovner wes mised up among fhe tenants
in +he more or less poorer parts of the building as well as
the better parts of the building as if the building was complets-
1y divided dovn the middle. In this particular case, the Sun
Life occupied the best part of the building and I thought 10
per cent was fair!. He means 10 per cent in addition to the
30 ver cent.

"On page 35 of his deposition, lir. Vernot gives
saurther exolanations: !The assessors at a meeting, (I think
it wezs on the instructions of the Board of Revision) decided thab
cormiercizal values should be taken into consideration and at the
end of our meeting we decided that in the tenant occupied
20.
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building like flats and apartments, the commercial vzlue should
be taken as 75 per cent and the replscement value as 25 per
centv, and it wvas the majority opinion that the capitzlisation
figure should not be used as one figure in estimating valuation
of a property unless the result of its use given by itself is g
fair indication ¢f the real value of the property; also it is
evident that it csnnot be used in proprietor occupied properties
or stores in high priced reteil districts.! When examined '
later on by the respondentl's attomey, Mr. Vernot on page 5

of his deposition says: 'I must say that in the mass of data
received for the bullding, the man who handled it, he also made
2 preliminary assessment on it and he put the figure of 90

fnd 10, 90 for replacement and 10 for comercigl. After
studying it, I thought it was g feir value. (Q). It is a
guestion of opinion'V.

LORD PORTER: Before y&u go on, vould you mind telling me, if you
can, who is "the men who handled it", who he represented, znd
vhet the value of his evidence is?

LIRe 3TAULI=U: I +think it vas the Chief of the Stetistical
Dep;rtment of the City of llontreal.

LOSD PORTER: I think that ansvers my question = g Montreal
representative.

MR. BEAULIEU;  "(lr. Henszrd): You said 'the man'. Who is that
man? (A). Mr, Munn. (The President): Can you give us some
more particulars as to the proportion betveen the 90 and 107
Do you conclude that 90 per cent must be given to replacement
cost and 10 per cent to the commercizl? (A). Yes. (Q). Wh not
15 and 85, or 20 and 80 per cent? - You could give me some '
explangtions? (A). I think I will have to corroborate vhat
lir. Hulse said sbout the principles and methods agreed upon by
the assessors, and in commercial buildings, first we zgreed on
50 per cent replacement for strict commercial buildings, and
50 per cent commercial value. When I say 'strictly commerciall,
I mean a building designed and built for revenue purposes only.
When you come into the ovmer occupied building and renting part
of it, we would have to balance the part of the building
assessed for commercial purposes and the part assessed as ovner
occupied. In the case of the Sun Life it was 40 per cent
tenznt occupied in 1941 and 60 per cent owner occupied. The
occupied space. So that would mean that the 50 per cent for
commercial would be divided into 20 and 60, There vould be
another 30 per cent replacement cost added on to the 50, to
mzke it 80 and 20."

LORD PORTZR: It does not make it very plain vhen he talks about
2C erd 60. Fe mesns 20 end 60 percent, which, in the case of
the 50 per cent you are dealing vith, would mean 10 and 30.

I’R. BRAULIEU: His method was to divide, for the purpose of blending
the tvo elements of value, into tvo units, one unit, being
occupied by the owmer, 50 per cent; that is to say, for that
pert the resrodiction cost was considered as 100 per cent, but
100 ver cent of only half of the building is 50 per cent; and
he is proceeding to say "for the other part'.

03D PORTER: Yes; +thet is vhat I thought. You divide thet into
e e orr, thotever it may be. p H2 scys €0 per cent of 50 per cent, which
“R:JJEI;J'agein ic 36 per cent, end I add that 30 per cent to the first
5C per cente.

LO2D PORTBR: And 20 per cent of the 50 per cent is 10 per cent.

iR, 3ZAULIEU: Yes, my Lord. Then he saild thet it normally vould
heve been 80 per cent against 20 per cent.
- s 21.
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LORD PQR?§R: Zut, &s vre Sun Life occupied the best part of the
duilcing, he thought it falr to mzke it 10 ver cent.

LO-D i8¢UITH: Vhy 20 and 60 per cent? That is vhat I do not
follow. I can understend 40 and 60 per cent, but why 20 and
€0 per cént? .

liRe SEAULISU: As far as the ocaupied space is concemed, I do not

think the exact figure is given. I understand that the exact
figure is 48 —---

LORD §SQUITH: I can quite see that 20 per cent of 50 is 10, but
voy apoly the 20 per cent at a211? That is vhat puzzles me.
Vinere does it come from?

ilRe BZAULIEU: First of all, when he comes to find upon the basis
of comnerclal value, he zllows for that part, the 50 per cent,
fpr a replacement velue. That is the first 50 per cent.
Then he scys: "I must give some value +to the rentsl value”.

Then he {akes into considerzfion the percentege of building
occupied by each,

LORD ASQUITH: It vould be ' 40 2nd 60 per cent.

I:Re BRAULIEU: Yes; he has this 40 and 60 per cent. BHe says: "60
per cent of half of the other"; +that is 50 per cent of the
building. 50 ver cent of 6C pexr cent mzkes 30 per cent, and he
edds that 3U per cent. He should have stopped there, and he
vould have stopped there if the Sun Life had not occupied the
best portion of the vuilding. Then, for the fact that the Sun
Life was occupying the best portion of the building, he added
an aroitrary 10 ver cent. He was not concerned with the
space occuvied vhen he zdded that. He said thet he 4id not
consider that Sun Life should 1like another, but that the Sun Life
should pay g little more, because they vere occupying the best
part; so that the 30 per cent is 50 per cent of 60 per cent.

LORD PORTZR: Vhat he did st the beginning was to add 30 and 50
per cent. He took it ultimately as 40 and 10 per cent. Then ve
can go on to line 41.

MR. BEAULIEU: Yes, my Lord. "As the revenues in this building were
based on revenues of much cheaper buildings -- the revenue of th s
building received no competition -- I consider that half of the
commeércial value of 20 per cent, making it 10 per cent, would
pay for the amenities aznd benefits received by the owner of the
building. As to his assessment of the power house or heating
glant, Mr. Vernot wes not examined in the exasmination in chief.,

n his evidence as the City's witness, he filed a letter receivel
from the Sun Life showing the vaerious mein disbursements amount-
ing to 709,257 dollars 14 cents. The letter is filed as D.53.

"The next three witnesses testified, on behalf of the
compleinant, on the revenue zoproach. Oolonel Oven Lobley
says that in his opinion the valuation of the land and the
brilding and the heating pnlant is 7,250,000 dollars. That is
the actuzl value vhich he defines as follows on page 2 of his
report, filed as P.5. 'Value, for the purpose of this evidence,
neTteins o actual velue, that is the price at which an owner
is willing to sell, but does not have to sell, to a buyer vho
ig willing to buy but does not heve to buy.' He then takes a
gcross rental income of 1,109,000 dollars and deducts 4§0,0C0 )
dollars for operating expenses, leaving a gross operating p;oflt
or net income of 679,0C0. After that he proceeds to set aside
tvo items of 50,000 dollers each, nemely, 50,000 dollars as
reserve for mejor items or replacement endfrenewal, @nd 50,600 .
dsllers as reserve for obsolescence end for extraordinary tenants
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alterztions. The balence for net operating retum before
providing for municpial real estate taxes 1s 579,000 dollars,.
Then he takes off the municipal taxes on g basis of a municipal
valuation of 7,250,000 dollars; thet is 217,000 dollars,

> & net operating return of 362,000, which he

o
O
ct
&
3
K
[#9]

cocpitelises et 5 per cent, thus obtaining a commercisl value
of 7,250,000 vhich in his opinion is the actual value of the
vnole provertye.

"Being cross-examined by Counsel for the City, Mr.
Lobley says that he dld not take into &ccount the replacement
value of the building. Mot at 211's He did not consiger it.
'The devreciated replacement cost merely consiitutes the ceiling
over vhich a value cznnot normally go and because I know that
ceiling is higher than the income value, I did not bother with
it.! TFinally to the following question »ut to him by the
President: 'With your theory a valuation of such an imnoveable
s the Sﬁn Life cannot be arrived at without imagining a

change of proprietor?', he ansvers: "Definitely, Sir., 4nd I

%)
8]
)
)

~ozble of imzgining it'."

(Adjourned for o short time).
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o LQRD}PORTEB' “You had reached page 983 Arl}, I think ‘
" MR BEAULIEU 1‘Yes, my Lord

, “Mr Alan ¢, Simpson, ' the next Witness for the complainant
_is algo of opinion that the only proper way to determine the' -

lreal' or ‘actual! value of this property, 1is to’ determine the
.price that it. would bring in the “full and open market', He .

. .contends’ that. 'the original cost obviously has .no bearing on ' thé

" value of an old property. end the depreciated replacement cost
is only pertinent ‘to the -extent that it tends to se€t -an upper
“limit of .market value .in:the sense that, assuming the revenue
producing possibilities were sufficient to warrant. it
prospective purchaser,. rather than exceed this upper limit Wouldw
~buy another gite and reproduce & similar building as & source of
-revenue,  ‘The -case of the.Sun Life is a.striking illustration of
"this,. It is a large office building of the monumental type,
.originally built for .exclusive use ‘at -the head office of a- large )
-Company, and as such, with many refinements. and embellishments
‘which, while reflécted in the.rentals. obtainable for ‘space -in
the building to -the extent that they add to'the.value of. the’
'address', .do not add to.these rentals an’ amount commensurate.\”
_with the Sost ‘of producing or replacing them eto (Exhibit :
P-lO pages l and 2), P

He ‘has based’ the rentals for the space occupied by- the

‘ Company on the rentals. pald by tenants and arrives to a pctential
gross revenue with 100 per .éent. occupancy of g1,260, 545 He
deducts. 10 per cent, for vacancies, 563 560 for operating T
expenses and municipal taxes, and a depreciation of . l— per cent
on assessed building value, thus’ obtaining & net potential
‘revenue of B68,860.  Such & return would be absurd, he says,

- the City's” valuation because it would represent o. 48 per oent
net while it would represent a normal net income of 5 per cent.

"on . 'eh investment of #7, 500,000... He concludes that the market
velue of the property at the time of the assessment was: not more -
than ¢7 500,000. . - , : o

Commenting on Mr Vernot's Mr, Simpson saye;. - VI dontt |
think I would have followed the same methods, I realize that

"~ Mr, Vernot, like. the other assessore, is confronted with a great

. _many valuations ‘and he ,.cannot go through every bullding and
examine it as- carefully es.a man making. an investigation'

(Of- Mr, Simpson's depos1tion page 130) ' L

‘ ©Mr. Arthur Surveyer the next Witness oonsidered only the:

- investment standpoint, If a purchaser were to purchase the -

‘Bun Life property at the real value-of. $14,276,000 set upon by "

- the Oity's assessors, with an: operating income of $700,000 he
would get a return of 0.68 per cent, on his  investment, On a
purchase price of $7,000,000 the return of the’ total money '
invested would. vary between 4.4 per cent and 5 9 per . cent
depending on-the occupancy.

1

8o much for the pOint of View of revenue excluSively.‘

Two important experts Messrs. J.J.. Perrault ‘and G o
Archambault have filed reports and given 1engthy evidence on the-
-subject- of. the replacement cost approach B J

. Mr Jean Julien Perrault hae valued the Sun Life property .
by using the cube method, He obtained from representatives of -
. the Company all the cube data and 'the percentage of rentable
area in order to -establish the real value of this property, but . as
‘a revenue producing building Mr, Perrault subdiVided the building

' in three unites Unit 'A' comprising that part 31tuated at
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the corner of Metcalfe and Dorcheeter conetructed from May
- 1914 to January 1918;° Unit B! comprlsing that part eltuated
at' the corner of Mansfleld and Dorchester constructed from-’ .
1923 to December 1925; .Unit. 'C' the balance of the structure :
constructed from 1927 to late 1930 and smell sections terminated
in August '1931. 'The. heating plant ise. situated across Mansfield
‘Street; "the garage has not been included., Mr, Perrsult ie the
only Wltnees who referred to:a ‘garage on top of the. heating .
“plant, which is" also mentloned in. the Technical ‘Service
.1nepect10n card. . §
For the valuatlon of the Sun Life buildln 1nolud1ng the
' heating-plant, Mr. Perrault has taken 22,484,0 1 cubic feet'at
$0.81, #18, 212 ,000;  he deducted. $250, 000 for unfinished floors;
granted a reduction of 10 .per -cent, 0 reduce the valuation to

; "~ the'1939 basis; then. deduoted” 23.3 per cent, for depreciation

‘due to plannlng functional- inadaptability  and a further:
,H«depr601atlon of 21.26 per. cent, due to loss of rental, thus
- arriving at an amount of-g9 763 200 for the two bulldlnge
Whlch was brought down to $é 202 600 in spplying. a phy31cal
reoiation of 284 per cent, for AL, 21 per_oent Ior "Bt end
4 per oent for 107, . S ' ’ '

B For the main bulldlng excluelve .of. heatln 1ant Mr, R
‘Perrault has. taken 21,931,761 cubic.feet at £0. go ¢17 545,000;
" deducted $250,000 for unfinished’ floors 10 per oent to. reduce‘
, -the valuatlon to. ‘the 1939 ba51s" . : ‘

the veluatlon to the, 1939 baele?

'LORD PORTER'- .Whet does that mean? What doeS'he meen by "to‘reduce

MR BEAULIEU" I do not know, I am told that it was for the

purpose of getting back to the 'pre-war figures, ‘The other

'~ figures were after-war figures, which were abnormal, eand he

. explained in his evidence that that was hie purpose to get -
at more normal prloee. . .. o

LORD PORTER: It 1s the replaoement He reduoednby‘lo per oenf.
_the cost of bulldlng, did he? , T S

MR BEAULIEU-’ﬁYee, my Lord,

- LORD PORTER: I follow I 1nterrupted you‘at line 38
MR BEAULIEU; It. goee on-' "23 3 per cent, depreoiation due to |

plannlng functlonal 1nadaptabllity"

LORD NORMAND' What does’ that mean?

MR BEAULIEU Because they considered that: this is a purely
oommercial building and as such- there was. much ‘space which was
lost on account. of the smenities and ornaments of the building,
80 they said: If you consider it as a commercial. building, .

~ there is functional depreciation besideés the phyelcal
deprec1axion and the two muet be added together.

LORD ASQUITH- To What functlon ‘was it 1nadaptable? ;f”’ o

. MR BEAULIEU: ' It 1e inedsptable in this sense my Lord that it was -

not.erected as a purely commercial bulldlng. For 1netanoe .the -
corrldors are much too wide., . The great hall on the first floor
‘cannot be used as’ tenant epaoe .80 they say. All that is lost
and in view. of the fact that we are considering the building as
a purely revenue producing: building we consider that it was,

'".erronlously bullt as a purely oommer01al building, - So here 1f

2D
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" it had been built as. a commeroial buildlng probably all- these:"

"J,*things were unneoeeeary, ‘but they first of all take the view - .

"~ which we respectfully ‘submit ' is erronious that itis a parely
commercial building, and then they ‘eay: Because it ‘was. not
~ built as. a purely commercial building there is funotional
-depreciation because it is not- edapted totally and fully to
the uses of a oommerolal building.

.;fLORD REID- .You say it hes & vélue over\and‘ebove its'oommeroial |

value?

MR EEAULIEU: . Yes. = Ve say we must teke it as it is, It is first

of all and principally a building which was built by the Sun -

. for their own purposes; the Sunare occupying. that buildlng,l
and- that must. be con81dered' and the part that is rented we do -
.congider .also by taking: 1nto account the 40 per cent,. of the

~ space rented and by blending the two factors: of valuetlon'.
‘together, the rental value and the owner's: value 'as one. mlght '
call: 1tnmn.,, : : , : . : ' "

"fiLORD OAKSEY~_ Besides Whioh a commerolal market does not congist

entirely of. applicente of exactly the seme nature, There may
.'be people who would want 1t for somewhat similar purposes to'
the Sun Llfe "I suppose — other Insurance Oompanles '

¢

MR BEAULIEU' Yes.

\--LORD PORTER' I do not think anybody took thet point.in Canede

did .they?: What they seid was; Here is a building which we.
’H‘have to take, of advantage to the Sun Life ‘because of its’

advertisement value. Nobody-said, .so far as.'I know, did they,
" that you would get, somebody other than the Sun who Would be’

]llkely to take 1t? y ;

y o

MR BEAULIEU: ".I think that is practlcelly the eubstance of the

evidence With this qualification. that everybody understood

15+‘that besides the special adeptability for the Sun Life -there .=

was .undoubtedly a’ part which could be rented, but it was ‘
considered to be rented only: temporarily. So the Assessors
 tHought that principally it was an institutional building for
"the glory of the Sun:-Life, and not only .for its glorification
" but .its particular- usefulness it has been adapted pre01eely-
.. for the use of the Bun Life, w1th elevators and so forth,

The -Judgment continues-, 110 per ‘cent. to reduce the'

. .valuation to the 1939 basis; . 23,3 per-cent; depreciation due to
planning funaetional 1nadaptabllity end 21.26. per cent,
depreciation due to loss of.rental, thus arriving at a flnal
amount for the main building alone of £9,401,000, -Then’

Mr, Perrault proceeds to take off the phy51ca1 depreciation, of
28.5 -per cent,  and 14.5° per oent., eooordlng to the units .
1A, IBY and 'C! thue arriving at-a'total depreciated value;
for the main building alone of #7, 894,600 The heating plant;
\‘less a physloal depreolatlon of 14 5 per cent,. .for 1l years,

’l3 gives ‘a net value of S308 100, and the grant total for both

'..bulldlngs is $8 202 700.

: At the end of. his report Mz, Perrault says- tIn: order to
~*e.rrJ.ve at the real value for taxation. purposes, that is to say,.
the value established in a transaction. between a seller who
wishes to Bell but does not have.to do so, and a buyer who ,
wishes to buy but is not obligated to do so the- above valuetlon‘
of #8,202,600,00 may. be subject to a fluctuatlon depending omn
the net revenue -of the property. It 'is ‘quite ev1dence that’ this
net revenue &s ) very 1mportant faotor in. determinlng the true

S
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e real value of thls property The net revenue should be
.. 'determined- after deducting from the gross revenue all operating

charges against the property and setting aside an amount to
amortize the capital invested.in. the building, so as to '
compensate for the’ physrcal depreclatlon of the structure '
(Page ). S -

Mr," GaSpard Archambault 01v1l Engineer has ‘also used

* the cube method and also valued ‘the property as a rsvenue .

producrng enterprise,.. He has taken for the: maln building
000,000 cubic feet at £0.80, $17,600,000.; has deduoted
$4é4, OO -for unfinished parts hag taken a phy51cal ‘

- depreciation of 15 per cent. Sé 570, 310., has also deducted
‘5 per‘cent. . for obsolescence - 8728 255 has allowed 18 per
~cent, for furictional’ deprecratlon ‘due %0 ‘low ratio-of rentable
" area g2, 490, 630 and 19 per cent,' for -functional depreciation
 due to value-of renting space. below normal $2,155,779.; :then
", he has on top of that, put a special deduction to readaust
.. abnormal 1941 wartime- prices to 1939 level- 5919 043.; thus

arriving at a final replacement cost of 'the -main building of

-$8,271,383, For the power house, he has taken 552,000 cubic
'jfest at $1.00, 8552
46,37 per. cent. B2 é

.special: wartime leoeS 28 604, thus arriving at a net

OOO., ~has allowed. a depre01at10n of. ‘
and has deducted 10 per cent., for

replacement coat 'for the bulldlng of $257 434. which mahes

©  altogether with the replacement cost of the maln bulldlng, a
-@”total of S8 528,817. .

'Mr. Archembeult also saye. in the ooncluslons ‘of his . |

"' report: ~‘The buyer should add to the sum of #8,528 817. a fair..
- price, for the land and. the total obtained will: represent :

the replacement -cost less depreciation value of the property

- He should also ‘establish the commercial value of -the property.’
‘With- these two values at hand, & comparison-should be made and
‘should the replacement cost’ léss’ depreciation value of the

property. prove -to be higher than its commercial value, then a

.dowvnward revision should ‘be made in order to find 1ts real

value and what price should be paid for it, as the commercial

" value is the one to which the willing buyer will attach the
most . 1mportance when he - contemplates Anvesting his money 1n
~ this property.! . (Report, page 5).

" Other w1tnesses for the complalnant Were Mr Wllllam
MacRossie, Mr. H.J. Nobley, Mr, D.L, McCaulay and Mr. McAuslene,
They have given evidence .on point.of.deteils on -which .we do not
think it useful to make a review in our decision, 'We simply

._;want to refer ‘en passant!. to .the dep081tlon of Mr. MacRossie,
. .He is real estate broker and appraiser in the United States, -
~ and -President of the American Institute Real Estate Appralsers

In the course of his remarks, which. .are of rather general

- character, he said that he doubted whetheér the method followed .-
.. ‘by. Mr. Vernot proved that the flgure arrived at was: the actual -
“reproduction cost -at the date the assessment was made, He also

doubted if any one would give out. a contract to build this
building if it was not already built, at-a figure-thus arrived..

- .at, ‘'Historical: cost (says he) is knowledge and it undoubtedly ' -

is a’'guide but it is not’ usually accurate in refleotlng currentU

lreproductlon cost !

Mz, MaoRoss1e ‘also mentloned that there are three important; o

'-ffactors to ‘arrive at the real values: - First, replacement cost
-8econd, market value; ' Third, income.value, . Furthermore he

1nformed us that the rate of capltallzatlon in New York varies4;_

4} from 7 per cent. to 7@ per cent

The Olty of Montreal belng in the roll of Defendant in
' ‘ 2'7 - :
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. this cass, has offered the testimonies of the followrng
'w1tnesses. Messrs, A.E. Hulse Chief Assessor, Jos, Houleg, :
~architect, J.A.E. Cartier,: architect ‘all three. employees of

.. the Oity, and also the testimonies of Messrs. Victor Fournier,

"' ¢ivil engineer, Brian. Perry, civil -éngineer, Harold Mills and'.

- . G: Desaulniers, real estate experts, B.C.: Empey, William Reed
~“and Albert Grlmstead Ur. Geo. Vernot the assessor who made °
- this assessment was also heard on behelf of the Qity. We have
-already summed up ‘his evidence. Messrs. Houle, Empey, Reed and

- @rimstead have gilven. evidenoe which- needs not %o be ]
sunmarised here.",; Do Lo \

, Mr A, E Hulse sald that‘one of his chief duties is
\co-ordination -and explained the syetem and’ the prln01ples
:"followed in’ his department o ,

It was décided amongst the aSSEBBOTE,; BAYS ur, Hulse that .

" in no case the welght to be.given to.the replacement cost should
be -less than 50 per cent. . Some consideration should also be

"given to the commercial value in cases in which the owner partly o

.ocoupies himself and partly rents to others the building,

“-Mr, Hulse has filed in the Memorandum on the assessment of

' large properties the Exhibit D-5,:in which we find that- the _

- said properties fall into four. categories which determine to a.

" large extent the relatlve importence of the different factors
to be used in arr1v1ng at their valuation

. . .The third cetegory is the one Wthh embraces the properties
: that are partly occupied by the owners and partly rented such .
as -the Royal. Bank . the Oanada Life; the.Bank, K of:Toronto; the
. Bun Life etoc. we quote from this paragraph of .the
"~ Memorandum" , and we have -already read that. Perhaps therefore
~1. can dlspense w1th reading that again“ it is & memorandum -

LORD PORTER- Yee certainly.”

MR BEAULIEU: . V1ctor E. Fournier ivil engineer has examined

A

'LORD PORTER: - Is the differénce between the 40 and 80 per cent. -

the Sun.Life buildings and studied its plan in view. of
determining their replacement ‘cost. He has arrived at his ,

- -prices .in taking an ordinary’ building of #0. 40 per oublc foot
i.e. 22 000 ,249 et eo 4OV ——miem ,

'the difference between the types of. building?

MR BEAULIEU The 40 per cent and “the 80 per. oent were taken

;Qfspparentlyztook the building as‘it.wes and figured out a cubic

. by Mr. Archambeult and Mr, Perreult .who appeared for the

‘Complainant, and Mr. Fonrnierﬁtekes,only 40 per cent.

_ LORD PORTER: That is becsuse he is taking en ordinary building.

A .
.

¥R BEAULIEU: * Ee condiders it as an.ordinary bullding;. the others -

foot price, . . T .t



4. WHg has arrlved at hig prices in taking &n ‘ordinary
bulldln% of %0.40 per cubic foot, i.e. 22,000,249 at £0.40
equels 88,800,099,60 adding for extra features £9,369, 443,
. plus. architects’ fees g726,781.70, which give a total of L.
T g18 ,896,324.30; then he takes off for unfinished parts S355 775 68,
and for. heating apparatus 8273%,974.40, thus arriving at a . .
sum of #18,266,574.22.  Then he adds- Financing expenses,.

- 3 per cent. equals 5481,400 %0 and obtaing,as replacement
" cost, #18,747,974.53%. Reducing this cost- to the figure of '
1939 and taking off a depreciation of 1 per cent.: per annum,
. he arrives 8t a net replacement cost or replaceﬁent value in_
© 1942 of #16,387,966.88 for the main building. *“s to the ’
. tunnel "and the replacement cost of.the power station, he = -
- arrives at a . net value in 1942. of. 5424,144 46, making altogether
. with the main building a total of 516 812,111. 34. :

: Mr- Brian R, Perry, consulting engineer, ‘has made his -
estimate from plans furnished by the Company, after having !

' 'made.a very careful personal inspection of the buildings. His
. estimate of replacement.cost was made without reference to’ any

- of the other three experts and was prepared. by a.method com-
pletely - different from, that used.by them. He has based.his -
"analysis of cost-on units’ applicable in 1939-40 in order to-
eliminate any unfair influence due to war conditionrs. After

. " having made & quantity survey he arrives for replacement cost

" of the main building at a sum of 20,008,700, to which he adds

< {.5750 000. for financing costs.. Then.he deducts 13 per.cent.
" for lg years depreciation, thus. arriving at a net sum. of
. -¥18,060,070. For the heating plant, he" arrives by the sanie. -
- way at a .net sum of S50l 220 making for both buildings a total"
of. 518 »561;290. \ | ,

S Messrs. Desaulniers and Mills declare inthéir 301nt
" report.that by.reason of theit investigation and correlation
- .0of the various estimates, they have formed the épinion that:

the real value of the subject property as of December lst 1941

s §15,800,000. But they take the land. at another price than .

,the assessed value, and in making the necessary correction, as
" the land value is not in dispute, they would arrive at '

" 815,674,700. They put .the replacement cost of .the main buildigg '

at siA ;400,000, and of the heating plant at S47o.ooo. o

: There remains the ev1dence of Mr. Cartier,. architect 1n

" charge of the Valuation, Department of the Technical Service’

- of the City of Montreal.. 'He has -filed and explained. the report
" of inspection of the property by the staff’ of the Technical and
-.the cards based on the said report..' , ,

' There were three 1nspectione made of the. Sun Life bullda
Wing by the employees of ‘the Technical Service Department, the
first in June 1938, the second in’ December 1941 and the third
in November 1942. Since -the 'date of the' first inspection, the
. Company admits hav1ng spent. 5674 788 8l. ,

The estimate’ amounting to 318,706 115 53 was prepared at -
the end of 1942. The admissions of the Company, as filed in "

- .the record, werée known in March 1943 and the Technical Service =
~then compared its estimate with the sums -spent by the:Company.
brought -to the index 109 for 1939 as used .in 1941 with the ' =
following results: From 1913 to 1941, the Company spent #20,686,~ -
587 +62, which-amount reduced to the index '109.comes to &18 ,985 .0

© '~ 585.92 which represents, the’cost of the construction of the ’

. mein building. In taeking off the deépreciation and adding the
power plant and the land for both. buildings, the Technical

~ Serv1de figures come . to 517 301,320. -



, After this. necessarily brief review of the evidenoe,.
there remains for us-to decide if the Gomplainant has .
established that the real value of its- immoveablés, as at the L
. 1lst:of December 1941, was not in excess of the sum of o

3,433,200, to which we are ‘asked to reduce .the assessments,,

"'and consequently if the assessors have grossly exaggerated: thei

real value in assessing this property at #14,276,000. There.

.are three main questions:- 1. The validity of" the theory ‘in -

- virtue of which this.property .should be assessed on the revenue.
approach exclusively, using -the sald revenue to establish an.

‘j 'imaginary market''. 2. Does the proof reveal that the.

‘assessors “have- erred (a) in figuring the replacement. cost of

'~ the buindings; (b) in giving an importance of 90 per cent. to:,

%A~nation?

the replacement cost 'and of 10 per cent. to the commercial
value. 3. Does, the proof reveal that there has been” discrimi—

Lo

1

. On the first question, we have no hes1tation in declaring’s
that we cannot find fault with thé assessors. for having not-
adopted such a method. - For Messrs. Lobley and Simpson there''
is only one way to value ‘the: Sun Life property: it is to
- imagine a . 'willing seller and a.willing buyer' and to figure -
‘what maximum price the buyer. should piy, if- he wants to- make
a rTeasonably safe. investment. .

\ no '
T There is/proof of the existence of. such a w1lling buyer. -
.Ag to the willing seller, 'He-could not be any othér than. the ‘Sun’
‘Life itself, -and- the ‘only figure-contained ‘in the record as to.
the price at ‘which this prospective seller puts’ 1ts property is

. €16,258, 050.:27 . (Cf,. Admigsion, Schedule F)

This disoonoerting argument ‘has. likely been suggested to
its sponsors by the reading of the following extract of the
‘decision of ‘the Privy Council in the case of Cedars Rapids:;
Manufacturlng and Power Company versus Lacdoste (16 DLR., page
171) wherg %rd Dunedin says:i- 'Where, therefore, the element .
of value/ X& above the bare value of the ground:itself (oommonly'
spoken’ of as, the agricultural, value) consists in adaptability.:
_for a certain undertaking (though adaptability as pointed out

- by Lord Justice Moulton in the case cited, is really-rather an

~  unfortunate eXpresslon) the value. ig not a proportional part of

. the assumed value,of the whole undertaking, but is merely the
price, enhanced above the bare value of the ground which B
‘poesibly intending undertakers would give. .That price must be .
tested by the imaginary market. which would heve ruled had the’ 1
land been exposed for sale before any undertakers had secured

the powers, . or.acquired the other subjects whioh made the'
undertaking as a Whole a realized pos51bility. -

' Tnis ‘was an’ expropriation cage and the. subJect was-an"

. -igland situated to the north of the medium filum of the St..

. Lawrence River which at this place is in rapids. .The project

"was to construct & dyke in the bed of the river and to prov1de

_for an uninterrupted flow towards the power.house.- The appellant

‘had reserved for himself the.exclusive right.of exploiting a

. water power, -and it has been .decided that the ‘extinction of

. such rights was worth the amount granted, above the value of the
bare land. It is 'a poss1bility which was expropriated ‘and- the :

. limaginary market' ‘was referred to, not to'find the real value .-

"of the land but to value the rights and poss1bilit1es ‘and the -

expropriation indemni ty which the appellant was entitled to,

_ ' There is absolutely ‘no parity nor .analogy between: this
case and the Sun Life case.. ‘Here is a oompletely developed ——
- and even’ over developed -= property, ‘which is actually and .
fully and tangibly in existenos. Ite real value is all there.“,
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'Whp imagine a different situation which may never present

itself, a change of propristor when it can be. inferred from'f

~. - ' the ev1dence and’ circumstances that the present one does not

contemplate selling? o ' L

" Moreover. there ise nothing either in this dec1s1on of: the
Privy Council or in any of. the other decisions quoted which" )
would justify the contention that the assessors should have' made .

' the assessment on the revenue approach only. The stereotyped
~ ‘formula which lS .80 frequently quoted. 'la valeur reelle
.'Vest le prix qu' un vendeur qui n'est pas oblige ‘de vendre et quic
+ 'n'est pas depossede malgre lui, mais qui desire vendre, reussira
‘:a avoir .d'un acheteur qui n'est .pas oblige ‘d'acheter, mais qui -
"desire acheter' does not constitute a complete definition of the

real value; ‘but is merely a qualification of one of the numerous“'
elements which may help-in determining same. This sentence is.

not limitative. It does not mean that real value is only that.
Furthermore, it has its application. to ordinary and current cases
of immoveables which can easily be put on .the market. but cannot

be applied rigourously to a - property like the Sun Life Wthh s

.definitely an unusual one.’

o To sustain .the thesis developed by their experts, the ~
learned Counsels for. the Complainant have-also recourse to the
authority of Honore ‘Parent, K.C., and invoked.the following

- passage of the ®Real Estate Valuation Manual'. (English’ version

2nd edition, 1941 page’ 57):- 'Whatever be the angle from which .
this problem is. considered, there is only one solution possible ~°

. that the property tex rolls should have current value for their:K
"sole basis;: that is 'to say, the valuation should be based upon -
‘"the price which a person who is not obliged to sell could

obtain from a buyer who is not obliged to buy" ',

. Thiw general statement made W1th reference ‘to immoveables
which do not fall out of the.ordinary, must not be singularized

-and interpreted witliout reading the context.. We could quote .

abundantly from the 'Manual''to show thatr. Parent; never

. thought of stressing the ‘opinion that the assessors should pay
attention merely to the 'current values'. . By instance, see |,

page 17:-— 'These three elements —— purchase price, market price

‘and revenue —— as well as a fourth remaining to be defined,
.buttress and balance one another 1n such a manner as to 1nsure

a solid bas1s for tax rolls. s R o \

'To these factors there must still be added 1ntrinsic C
value or cost of replacement.. I would carry the investigation . -
fathér. I would in the final analysis. check the figures so ‘
obtained by.comparing them with the amount of risgk assumed by the
insurers. That is not always conculsive, but at times may be very
efficacious, if only to confound an owner Who insists that his-
building is overvalued, when his own valuation, for purposes .
of insurance, shows the contrary. ,The same applies to the sum-
at which the property is carried in’ his books.. . .

o Page EA. 'Purchase price, market prlce, revenue and cost of
construction or of replacement are thus the principal factors.
which should receive the attention of the experienced buyer.-

" These are the four elements, the combination of which will.

establish the value of property for purpose of municipal valuation.
Considered singly, none can give the result required, any more

"than water can be secured-from one part of oxygen without the two -
‘" parts of hydrogen. That is why, in the course of these notes, an
‘effort has been made to stress the close relation existing .| :

between these different factors, and to show that noremay exist’

= except as it functicns with the others. It will be relatively .

easy for the buyer, the assessor, the expert or the expropriation
¢commipsioner, after hav1ng listed all these elements in proper
order, to work out the problgﬁlto a well directed conclu81on




'corresponding to the true value of the property under examination.

Page 29.—1'The common- method of assessing properties does
'not apply -to immoveables difficult to sell in the usual course
.of business, such ‘as large buildings for factory purposes; in..
such cases, other criteria should be- applied as the estimate of
cost of construction or of replacement e e .

Page 40.—-'For instance, how may .the" value of all buildings
be meagured on the basis of yield. when an important proportion -
yields nothing.,whether because it 1s impossible to extract any-
profit from them, as in the case. of vacant lots; or because at
the moment. of valuation they are unproductive, as in the case.
of unoccupied houses; or because the building is not on a rental

. asis, as in that of certain- industrial .enterprises? Three
- different methods;- therefore, would be necessary to valile the
revenue, according to thé cases which .appear for consideration,
or the value would have to be based on rental, where that would .
- be possible, and on another basis, where. rental is not available.
. 'Even in considering but one type of buildings -- dwellings, —
it would be necessary. to calculate revenue in different ways,
depending on whether we are dealing with. ap@rtment houses or
individual dwellings, such as cottages. - It is easy to see upon
what an uneven bas1s such a tax&tion system might be laid.'

It is useful to consult, on this point the following '

" authorities quoted by the attorneys for the .Complainant and

for the City", and then there is a list of the authorities get
Out » \ R B

, It continues "Before leavrng this question of 'revenue
approach', it may be well to remark that, .the assessor havrng
.taken as a basis an annual revenue of 41 ,187,225, which is - - .
about #2,000 less than the gross declared by the Company, there
~is not & substantial discrepancy between the figures arrived
‘at for the commercial value, by the assessors and the witnesses -
for the Company:— Mr. Lobley: 37 250 000; Mr. Slmpson. %7 ,500,000;
Mr Vernot.»$7 915 OOO , ' o

The a8se880T has figured the replacement cost of. the

., buildings in taking &s a basic figure the cost price reported
. by the Company. Messrs. Perrault and Archambault have used the-

. Gube method, Mr Perrault in taking 22,484,061 cubic feet at x
g0 .81 and Mr. Archambault, 22,552,000 cubic feet at 0. 80 with a
net result of- #8,202,700 and #8528, 817.

. It is. to be noted concerning the method of these two ex— .
perts (a) that they have. taken as starting point a cubic figure -
based solely on their experience. Although thelr cubic prices in
. this case, give gross figures which are not much at variance

with the assessor's, we are of the opinion that, for a building
. of this importance, the cost price or “the quantity survey methods
are less arbitrary and more accurate; (b). that in making allow-
‘ances; for 'functional' depreciation and obsolescence, on top of
the .physical depreciation, they have overstepped the field of

the replacement to encroach onthe one of the economic.value. . The
deficiencies, if they exist, are reflected in the rental value
'on which.is based the commercial. value, so that Messrs. Perrault
and Archambault are making ‘double use of the same allowances.

For “the. replacement as’ well as for the commereial value,

. there does not :'seem to:be .a great difference between the asses-
sors and Messrs. Perrault and Archambault and these experts
admitting that both factors should be used, ‘the. only question is
in what proportion must each of the factors be taken into con-—

- sideration. Mr. Vernot has e xplained why he.gave an importance

of 90 per cent. to replacement .and:-1l0 pexr cent. only to revenue.

' ‘It may be, a8 we will explain: later, that this proportion is not
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mathematically adequate, but there hag been no proof made
against it. :

. ‘This property a ‘large and exceptional"one, as the learned
Counsel for the Complainant puts" it, ‘camnot suffer any just’
.comparison with other properties in the City. But it falls in
one of the categories mentioned in the Memorandum filed as D-5
and has been accordingly assessed, as all the other large
properties falling in the same category. .

. What would clearly constltute discrimination but in favour
of the Complainant would be to ‘assess this property on the
‘revenue aprroach only and thus arrive to. a cubic: foot price, of
g0.29 which would be rldlculous.,

A former assegsment does not constitute ‘res Judicata’
. neither can thé increase from the previous roll be invoked as
"discrimination, nor the fact that other large buildings were not
increased in proportion.’ If the present assessment i correct,
the previous one was wrong, or-the property was not in the same
condition, which is the case of the Sun Life building which has
~been gradually completed and occupied at various periods. It

is not proven- that other large properties in a similar condition

"~ have not been increased.

, The wide margin between the commer01al value and the
‘replacement cost is not a proof of discrimination. It is due

to the fect .that the Sun Life- property is a very exceptional one,
not built to be rented to. tenants but for the use of the Company
. 1tself with'special amenities. and facilities; it is- also due to
the fact that the commercial value has been arrived at in
accepting the actual rentals as declared by the Company based on
the tenants' rental,’ which are not a just yardstick to fix the
value of the space oooupied by the Sun Life iteelf; it is also .
to be noted that the service: space, the-. Vacant Bpace are not
'accounted for in” the revenue. = . ‘,’g RN

‘We are conv1nced ‘that the Complainant does not suffer
- from any discrlmination, W1th the, present assessment.

In. reconstituting these assessmente, along the same lines
"‘as the omne followed by the assessors, whose method we find:
reasonable and just, and in.taking. the figures contained 1n the

| joint admission, we would. proceed as follows:- Thé cost of the

head office building up to April 30th’ 1941, was 820,627,873.92.
The amjunt spent on construction of the said head office building
* from April %0th to December lst 1941, was #58,713.70. (see joint
‘admissions 1:& 4). The total cost of the head offide building
was. §20,686 587 62. . _

o The said sum includes €70, 335 £61 the’ sidewalk 5233 ,713,738

- for’ temporary partitions during the: construction, and &1, 215,450.

for cost of rarts demolished to comnect up.the new building,

' altogether a sum of '#1,519,498.38 Wthh we deduct from. the total
i obtaining a residue of $l9 167, 089 24. « .

-+ The construotlon having been started in 1913, the cost
“index from 1913 to 1941 varies from 68 to 149.8 (68 in 1915 and
' 149 8 in 1920) the total expenditure for each year being reduced

. to 109 which represents the index cost of 1939-40 used for all’

. the acsesements on the valuation roll deposited the let of. :
 December 1941. The fluctuation of market pricee and the variation
.in the purchasing power of the dollar ‘require an .adjustment.of,
".yalues as needed.. The cost of: material and labour for different

trades ig obtained monthly and’s summation.of these prices is:.

made each .year in order to adjust the - replacement cost of 1936 to
that of the required year. The index number for. 1936 is representa

by 100 and every other year 1s adJusted to it.
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For the year 1939-40 the index number is 109 and shows
that the cost- of construction is 9 per cent. higher than in
- 1936. Reducing or increasing accordingly, all expenditures to
" the year during which they were incurred, we find that the above .
amount of $19,167,089.24 has to be_reduced by #181,503.32, or to
18,985,585.92. Cee T e T T '

;" Mr. Vernot, the assessor, has made an allowance of.5 per
. cent. 'for presumed extra coet as bullding erected in-'3 units',
but he said at the hearing that if he had to remake his assessment
- he would not make 'such allowance. " We think, on the contrary, that
. 1t.is advisable.to deduct from the original expenditure a certain
" percentage for loss.of time, delays and-:other -inevitable incon-;
weniences in an enterprise of that size. We therefore take off 5
' per cent. which we think is a reasonable allowance, i.e..%949,279.%
" leaving a cost, before depreciation of #18,036,306.62. . , .

The majority of the experts have allowed 14 per cent. for

.“ depreciation. We accept this rate of 14 per cent. and we deduct: -

from the"above amount £2,525,082.93 thus arriving at a net cost of
#15,511,223.69 for the head office building, without the 1and.' In.

. adding the land, we have £16,241,823.69.

- Now as to the heating plant and equipment, its total de-
clared cost is £709,257.14 without land. Reducing this sum to
© index number 109 we obtein a .gross.replacement cost in 1939 of

- 8641,160. We allow a depreciation of 28 per cént. on account of -
-equipment, the building being eleven years old only and we arrive :
~et a net replacement cost-of £461,635, which added to the land: :
874,100 makes a total value of #535,735.. The total replacement
.value for the two properties amounts to #£16,777,558.69. . .

' Considering now the revenue approach, we takenthe given

~ figures of #768,265.56 as the rental of the part of the building

" "occupied by the Sun Life itself (Schedule E of. the joint admie-
sion? and #420,789.74 as the gross rental receipts from. the . ..

. tenants. (Schedule C). These rentals are very low. For instance

on. the ground=floor 22,817 dquare feet-are occupied by the Company

~and 1,064 square feet used. in common. The charge in the books'

of the Company is £48,095.94 a year which is equivalent to £1.97 -

' persquare foot for the best part of the building. Mr Lobleéy puts.

. the rental value of the banking hall at £7.50 and Mr. Simpson at

g6.00 a square foot. o

, Besides that, ‘the Company charges itself #768,265.56 in all
;(Schedule E) taking as a basis the.gross rental receipts.of #420,~

v, .789.74 from the tenants. -And this sum of #420,789,74 represents i-’

the receipts only, not the rentals; 'some tenants also. have the.
benefit of free occupation. This is not taken into account nor
‘the fact that there is.unoccupied space and unfinighed space. All"
- the rentable space has been very carefully . estimated by Messrs: -

. Desaulniers and Mills and it would be interesting to compare :their
figures with these. But, as we said at the beginning we-are ‘making
our computation in ‘accepting the figures of the joint admission,
though we are not ready to approve them. L -

The total gross revenue, as given, namely &1,189,055.30, .
divided into é76§,265.56‘fqr‘thexcompany and £420,789.74 paid

'by tenants; gives a percentage of 64.61 per cent. and 35.39 per
‘cent. The building being partly occupied by the proprietor, the
ruleadopted and followed by the assessors for all the large prop-
erties of this category (Seé D-5) .directs us’ to give a weight of .
between 50 per. cent. and 100 per cent. to the replacement factor, .
proportionately to the proprietors declared occupied’ value. .That
.1s, each one per cent of the rental value charged to the proprietor
should be multiplied by O.5plus 50 in-order to obtain the rate

. of appreciation of this part in the net replacement cost. Thus,
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" .64.61 per cént,fﬁbo#e-mentiqhed mﬁlfipiiea‘by 0.5 plus.50 };.

I
3

.will give 82.3 per cent. which is the ratio of importance

rto'bé'given'tb the net rep}acemahtiéoﬁt.
Onﬁ;he\cherihandg_ﬁhe‘boﬁ&ércial vélﬁe,is-éppréciaféd e

by‘the'complemeﬁt between 100 and 82.3 per cent. that is

. Y '
Lo R ¢ ‘

yoL
‘

[l

17 .7 ‘per éenﬂ. lIg'other:words,Tthe commercial ‘value factor -

_ghbﬁid be‘Weighéd,bétWeeh*50‘§erfqent.aﬁd'zéro.‘,The:rentalé‘

s

paid by ‘the tehantélbeing\eQual to‘35.39'pef;centJ should be. .

)

multiplied by 0.5°which gives 17.695 or.17:7 per cent. as
. above.. .. . L DR R
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LORD ASQUITH: Where does the 0.5 come from?

MR BEAULIEU: 0,5 means one-half, my Lord. The conception is
that the buillding is divided in two. 0.5 means 50 per cent.

LORD ASQUITH: 0.5 per cent is not the same as half.
MR BEAULIEU: 0.5 per cent is equal to 50 per cent.

Then continuing: "The next operation is to find the
commercial value with the aid of the above figures. From the
gross declared revenue we deduct the declared operating expenses
of %436,992.64, leaving a net revenue of #752,062.66. We take
these operating expenses but we do not admit them as 'service!
expenses, wiich usually are what the tenants are paying for
besides rental, for Ilnstance, heating, janitor service, elevator,
frigidaeires, gas stoves,cleahing, lighting, etc.

It is customary to capitalise the net revenue of properties
of this category at 10 per cent for the first year and increasing
by 0.05 per cent. per year for each of the following years. The
'effective' age of the property being 14 years, our capitalising
factor should be 10.7 per cent. The net revenue of #752,062.66
capitalised at 10.7 per cent. gives a capital sum of 27,028,623,

To the net replacement of the two properties, that is
£16,777,558.69 we give & weight of 82,3 per cent. thus obtaining
the sum of g13,807,930.80; +to the commercial value of
87,028,623 we glve a weight of 17.7 per cent., arriving at
21,244 ,066.27 and the total of these two sums represents the
real value, that is to say 815,051,997.07.

Recapitulation: Replacement value. Total cost of main
building as declared December lst 1941l: g20,686,587.62,
Less: Cost of sidewalk, #70,335.00; Cost of temporary partitions
#233,713.38; Cost of demolishing, etc: £1,215,450.00 -
#1,519,498.38. Construction cost of the building: £19,167,089.24
Adjuster cost to index number 1939/40: $181,503.32.
Cost of building in 1941 g18,985,585.92, Less 5 per cent.
allowance for extra costs £949,279.30. Net cost of building in
1941, £18,036,306.62, Less 14 per cent. depreciation #2,525,082,93.
Replacement cost of building in 1941, 215,511,223.69; Plus land
value $730,600.00. Replacement value of main building, #16,241,823,

69,

Heating Plant. Total cost as declared December lst 194l:
#709,257.14, Adjusted cost to index number 1939/40 268,097.14.
Gross cost of heating plant in 1941 2641,160.00; Less 28 per cent.
depreciation for 1l years, £179,525.00. Replacement cost of
heating plant $461,635.00; Plus value of land #74,100.00.

Total value %535,735.00. Total replacement value $16,777,558.69.

Commercial value. Revenue given for Company occupation:
$768,265.56 -~ 64.61 per cent. Revenue paid by tenants for
occupation: $420,789.74 -- 35.39 per cent, Total gross revenue:
#1,189,055.30 =~ 100.00 per cent. Rate of appreciation for
Replacement Value equals 64.61 per cent. multiplied by 0.5 plus
50 equals 82.3 per cent. Rate of appreciation for Commercial
Value equals 35.39 per cent. multiplied by 0.5 equals 17.7 per cent.
meking 100.00 per cent. Total gross revenue equals %1,189,055.30.

g operating expenses equals 3436,992.64. = Net revenue
2322,083.66 ngThgpeffectige age of the building being 14 years,

t
apitalise the net revenue of 3752,062.66 at 10.7 per cent,
§§v§n§ a commercial value of 37,028,6§3.00.
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Valuation. Replacement value - 82.3 per cent. of
816,777,558.69 equals 313,807,930.80. Commercial value =
17.7 per cent. of #7,028,623.00 equals 21,244,066.27.
Real Value of both properties g15,051,997.07.

The final figure of 215,051,997.07 has been arrived at
by making all possible concessions to the Complainant's
statements. This sum 1s 5 per cent. over the contested
assessment and 7.5 per cent. less than the book value and
marked value in the Company's annual general statement for 1941
and in the Company's return to the Superintendent of Insurance

for the Dominion of Canada (see joint admission 16 and Schedule F).

Substantial discrepancies between the opinions of men of
experience 1s of common occurrence when appraising or estimating
enterprises of huge dimensions.

The Complainant is right in its contention that the
boiler house of heating plant must be considered as an integral
part of the main property and should not be valued separately.
Yhen several lots owned by the same proprietor are used for
one and the same purpose, the whole may be valued as a single
lot. (Charter, Article 375)

For these reasons we come to the conclusion that these
two 1mmoveables should be grouped in one for the purpose of
assessment and that the Complainant has failed to establish
that their present assessments at a total sum of £14,276,000 is

excessive, Vherefore, the said assessments, being considered and

grouped as a single one, are hereby maintained, with costs of
stenography and of transeription egainst the Complainant. The
necessary changes on the roll are ordered and the required
certificates are issued.™

The next emount is the rentsl value, but that is no
more in issue now.

LORD PORTER: It is sbandoned?

MR BEAULIEU: Yes. There were two valuations, one for the Real
Estate Tax and the other for the Business Tax and Water Tax.
This not being any longer in issue, I beg leave to be relieved
from reading the last part.

LORD PORTER: Am I right in this? Actually this body, in their
view, thought that the assessment was lower then it need have
been’t '

MR BEAULIEU: Yes, my Lord.
LORD PORTER: But nevertheless accepted it.

MR BEAULIEU: That is the result, my Lord. They found it was
sbout 1,000,000 more, but they did not want to disturb the
finding of the Assessor.

Then we come to the Judgment of the Superior Court
on page 984.

LORD ASQUITH: Before passing to that, would you just explain to
me something on page 983 =A-~307 If you look at about line 18,
just after the figure g752,000 net revenue, you see "The
effective age of the build{ng being 14 years". The first
point I would like you to explain to me is this: Vhat is meant
by "effective age"? Part of this place was built from 1913 to
1918, end part of it later. What is "the effective age of the
building" ? Is it an average of some sort?



MR BEAULIEU: "The effective age of the building'" meens the effective
ggg of the power building. The power building was completed in
0.

LOED ASQUITH: They are not only talking about the power building
there, are they?

LR BEAULIEU: He is assessing the heating plant, but of course he
does not repeat it every time. It is the assessment of the

heating plent.

LORD PORTER: T do not think it is.

LORD ASQUITH: I do not think it is limited to the heating plant

at 211,

LORD PORTER: If you look at page 983-A-28, at the very bottom

of the page, you will see how the matter starts off.

Lo
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- LORD £3QUITE: You get a recapitulation which starts "Replacement
Veluel, Igs thet limited to the heating nlant 7. 7You then get
et the potton of the vage "heeting plent". IT vou tuin over, on

the next vege you get the words W commercial value', and under “thet
neading tney are considering noi the heating plant only, but the
vhole thing. Vhen they said: The effective sge of the building
being 1/ ycars, they were speeking of the effective age of the who
thing. I wes wondering how they errived et that, considering it 1
i1t at dirferent dates. There is no doudt some auite simple
ati
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inTorned thet you rust refer to vhe feact that the
ilt in three stuges In the first stage,it waos
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LOMD ASCUITE: They took the veriod Trom 1927 onwvards ?

Mr, BEAULIEU: Yes, nmy Lord. Up to 1927 the smount expended was only
o ferlnillions. Ve are=lveys speaking of the elfTective age.

LO&D FORTZIER: I went you to tell me something else. I daresay it is

my stupicdity, but How Go you get 10.77 Vhet we ere told on paze
A-28 is thet you take 10 per cent; you capitelise with 10 per cent
for the Tirst yeer, J.ncJ.ecs:._.L by 0.5 per cent for each of tae
Tollowing yeaxrs. "The 'efTective! age of the pronerty being 14 T
yeers, our cepitelising factor should “be 10 .7 percent, " I went
t0 know what thet meens ?

Mr., BEAULIEU: Their method of assessing, s I understend it, is
first to say: when we have e bullding of & mixed charscter es
this one, first of all we nust take the replacement factor at
50 pexr cent for the first vert. :

LO=D PUKETER:  That is not vheat I am Cealing with.
Mr, BEAULIEU: Then there is the?econd part.

LORD PORTER: That is not what I am dealing with at 2ll, He seys: You
have so much as the revenue, Having got your ravenue at 752, 062.6
vou then have to discover at what 1":Lb'u.re you capitalise thet, He
seys that you cepitalise it by telking 10 per cent for the first

yeer, and increasing by 0.5 per cent for each of the following
years. Then you teke 14 vears as the number of yeors you have 1o
deal with, How do you get 10.7 per cent out of those figures ?
Thet is what I want to know 17

Mr, BEAULIEU: As the rate of cepitelisestion 7
LORD PORTER: Yes.

urely and simplty a natter of »
n Gthis ce

zrectice. They
s bzen the prectice 1 Tin

ir, BEZAULIEU:
t

sey thea
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LCID POZTER: I Lnow the practice is to teke 10 per cent for the
Tirgy yecr, end 0.5 ﬁhereefter, but I cannot sec how 10 pexr cent
Tor the Tirst year and 0.5 ner ceant thereefter reaches the figure
10.7. I hove 0 doubt there is & merfectly sinmple cvolpnatlon.

L0RE CAX3EY: It is 0.05 candé 13 times 0,05 get very near 0.7,

LOFD ERTER: I &id not observe it wes 0.05. I followr it now.
en e come to Mr, Justice lizcKinnon.

MR .BTAULIEU: "This case comes vefore the Court by way of an avpeal
by +the Sun Life Assurence Compeny orf Canade from a judgment of



the Boerd of Revision oi Veluations of the City of Montreal
rendered the 2lst of June, 1943, dealing wWith a compleint
egeinst the essessment of 1ts properties as entered on the
veluetion roll deposited the 1lst of December, 1¢41, end
another complaintyg ogeinst the essessments of its properties
s envered on the valuation roll deposited the 1lst of
December, 1941, and cnother compleint against the rental
value in respect of its own occupency of the Heed Office
oullding or Heating Plant. For the sske of brevity the Sun
Life Assurance Company of Canada, the compleinent, will be
referred to as 'the Sun Life!', the City of Yontreel as ‘the
City! and the Boeard of Revisions of Vzluation as ‘'the Board!,

"The compeny hes appedled from the decision of the
Board by virtue of 384 of the charter of the City as emended
¢y 1 George IV, chepter 103, section 59".

LOED FORTZR: ‘e need not deel with the next few pages, we have

5
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hed them 211 before. Ve might go to page 988.

BZAULIZU: Yes, my Lords; 1line 3C., "The Boerd of Revision
uvpheld the apvellantl!s contention that the boiler house or
neeting plant, used solely in connection with the heating
and operetion of the main building, should not be essessed
seperately and joined the tvio together as one assessment, but
rainteined the assessments @t the total of the two valuations
placed thereon by the City Assessors, to wit, 14,276,000
dollars, and mainteined the business aond weater tax assessment
at 423,280 dollars, as fixed by the assessors in respect of
the mein building buv reduced the business and water tex
assessment of 26,000 dollers on the boiler house to 'nilt,

"The essessment of 13,755,500 Gollers thus pleced on
the head oiffice building and lend occupied by it represents
an increase cf 3,769,300 dollars ovcr the assessment for the
previous year or in other words, z2n increase of approximately
AQ per cent. The veluation plsced on the land was in fact
reduced by 3,200 dollars so that the actuel increase in the
assessment of the building as distinguished from the land was
3,772,500 dollars. The increese in the boiler house valuation
over the preceding year amounts to 295,500 collers or
approximetely 135 per cent. The total increase for the com-
bined properties is 4,064,800,00,¢o0llers.

WAt the hearing the City Attorneys asked the Board
to increase the assessment on the main building still further
to 15,130,600 dollers which would represent an increase of
51.51 per cent over the previous assessment.

"As sppears from the Joint Admission, the valuation of
the Sun Life building had remained constant since the assess-
zent of 1931-32 being increased cnly by the amount spent on

dditionel floors from time to time. In November, 1931, on an
ppeel by the Sun Life the assessment 0f the immovables ves
reduced from 12,400,000.00 dollars to §,000,000.00 dollars.
"he veluation of the boiler house during the seme period prior
to the assessment now in dispute had remeined consteant at
225,000.00 dollars for land and buildings.

"In its complaint the eppellant company contends for a
1uetion on the mein building of 8,330,600.00 dollars and on
~g boiler nouse of 102,600.00 dollars or a combined total
i 6,43%,200.00 dollars. The appellant 1ikew;se oontepus that
+he rentsl value of the spuce occupied by it in thg malin
building should not have Geen assessed more then 352,034.50
¢ollers."
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LORD PORTZR: That is @ subsidiary method of obtaining the

commercial value, is it not? That is all.

a0



VR, BEAULIEU: Yes, my Lord. Thet part is no longer in issue
The assessment for the water tox or business tax. )

LORD PORTER: I was not thinking ebout that. I was thinking
ebcut this observetion thet the rental value of the space
occupied by the main bullding should not have been assessed
et more then 352,000 dollars. 1Is that merely a method of
discovering whet the business tax is, or, as I thought
possible, is that a method of discovering what the revenue
produced by the building was and so of assistance in
calculating that portion which you attribute to the
commercial vealue?

¥R, BZAULIZU: As we understand it, the rental value of
352,000 dollars is the rental velue for the purposes of
business tax and weter tax.

LORD FORTER: Only.
I'R, BEAULIEU: Only.
LOED PORTZIR: Then we can neglect that.

YR, BEAULIEU: "Article 376 of the Charter of the City
stipulates! ——-—-

LOED PORTER: You need not deal with that. Ve can go to page 990,
line 12, I think.

kR, BEAULIEKU: Yes, my Lord. "The two assessors who were
supposed to act in drawing up the valuation roll affecting
the Sun Life were Lynch and Vernot. Lynch says in effect
that he had nothing to do with the assessment of this
property., Vhile this was an illegal method of valuation it
hes been agreed that the legality of the procedure in meking
the roll would not be challenged. The only argument that can
be advanced against the preparation of the roll by Vernot alone
is thet his valuation has not the same weight as 1t would have
had were it the product of the joint collaboration of two
assessors, He had the plans of the building &nd 21l the
information that he required was put at his disposal. He had
previously information that he required wes put at his disposasl.
He had previously informally visited the building.

"During the hearing and in the judgment reference was
made from time to time to 'The Real Estate Valuation llanuall,
This was commonly referred to as 'The Manual', This is a work
prepared by Mr, Honore Parent, XK.C., as a guide to the
assessors of the City for the purpose of bringing some
uniformity into the assessments of all immovables in the City
vhich of necessity have to be made by wards and by different
assessors’,

LORD POATER: The Yenuel is not the same as the memorandum?

YR. BTAULIZU: lio, my Lord. "The first sentence of the preface
explains the object of the manuel: 'This menuel has been
prepared to explein the system and methods to be used in
the municipal velustion of real estate in the City of
vontreal and to demonstrete how the problems, so freguently
ret in the veluation of land end buildings, may be analysed
end solved by the 2doption of certain recognised rules and

4 J - 3
standerds?.

"It hes been expleined that the llenual has no legsl
charecter and that the a2ssessors are bound only by the City

Charter - thet the depreciation teblc found in the lenual is

&3



not mencetory on the assescors and thet its epplicetion is
1elt to their discretion, However the depreciation table has
ceen followed quite consistently by the witnesses examined by
vhe Civty. The Menuzal represents a great deal of honest and
efficient effort on the part of its suthor to establish
uniformity in the assessments.

"The duties of the assescor are defined in the ilenual
as follows: 'In brief, it is to be remembered thet the
municipel assessor, in the exercise of his duties, fulfils
almost judicial functions; he is not to be influenced vy
nor o receive instructions from the municipal council, or
irom any other person or body. He must personally cxecubte his
duties with the fullest independence, to the best of his
judgment and occorcding to his consciencel,

"The law further allows of appeal to certain courts
which it designates with fixed delays and in conformity with
¢ specified procedure in cases of illegality or erroneous
'aluation. The courts should then intervene with prudence;
they have not 'to judge the competency of the Assessors!; they
aust not substitute their personal opinion to that of the
2S8CSS0rs + . . . o', Whose valuations is presumed to be
correct and reasonable, so long as the parties concerned have
not csteblished 'a reeal injustice or an important devietion!,
or that 'it is so erronecous that an honest and competent man
could not have made it'",

Then page 992, line 10: "The court does not fully
egree with thet part of the judgment of the Board which
states that the assessors 'are fulfilling gquasi judiciel
duties &nd their decisions enjoy the benefit oi a legel pre-—
sumption, The lew 1is clear aand the jurisprudence is firmly
established!'., It goes far beyond the generally accepted
rule laid down in Cenada Cement Co. and the St, Leawrence Land
Co. v. Ville de Montreal-ist. (35 King's Bench, 410), thet a

municipal valuetion made by municipal assessors must be
presumed just and reasonable so long 28 no injustice or
importent variance has been shown. This rule has been dis-
regarded by the Board in its refusal to accept the veluation
of the assessor Vernot and his method of arriving at his
assessment and in establishing another of its own compounding.

. "Article 375 of the Cherter stipulates that the
assessors shall draw up a valuation roll which shall contain
'the actual value of the ommovables!®.

"The Board rightly considers that the expressions
'real velue! and 'actual value! are synonymous.

"The French version reeds: !La Valeur réelle! and it
elveys uses this same expression of tveleur réelle! in all
tne other articles referring either to valuations or to
expropriations: the English text of the Charter uses
indifferently the expressions ‘real value'! or ‘actual value'.
The varties agree that the words ‘'valeur-reelle'! and ‘'actual
velueg'! ecre synonymous',

LCAD FCRTEEY  And that presumebly ‘freal value' has the same mean-

:li

ing, too.

SZAULIZU: "There is & wide divergence in the view of the
parties =5 to whet method or methods of approach should be
=dopnted in order to arrive et the ‘'actuel value'. They are

in screement that the following methods of finding or of
comiﬁg s close as possible to the real value are generally
eccepied: '(e) A recent free sale of the property itself where

neither the condition of the property nor the market have
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since chsnged. (b) Recent free sales of identical propertics
in the same neighbourhood and merket. (c) Recent free sales
of comparable properties, (d) The price which the revenue
producing possitilities of the proverty will command.

(e) The cepreciated replacement cost!.

"Cnly two of these five approaches can be considered
in erriving at & veluation which can be epplied to the Sun
Life property. The first three clearly cannot be used.

"The submission of the Sun Life is almost entirely
vesed on the fourth of these methods, nemely that the velue is
the price which the revenue possibilities of the property will
command, On the other hand, the assessment of the city is
vased meinly on tne depreciated cost approach.

"The authorities cited by the Sun Life are all in
support of their convention that the ‘'actual’ or 'real value!
can only be determined by erriving at a market value based on
a hypotheticel sale and have Dbased their valuations principelly
on the fourth of these methods namely, that the vealue is the
price the revenue possibilities of the property will command,
but as stated by Mr. Justice Guerin in Ceanada Cement Co. and
lontreel East there exists in fact no rigid rule for a
veluation which is affected by a multitude of circumsteances
which no ruling can foresee or provide for,

"It cennot be seriously contended that these five
goproaches are limitetive and every angle tending to
establish the worth of & property should be considered. The
value at which the property is shown on the books of the Sun
Life and as declsred by it to the Superintendent of
Insurance should be given consideration as heving sn indirect
bearing on the value and previous assessments by the City
should also be teken into account,

WIn the Supreme Court case of King v. Halpin Kr.
Justice Taschereau said: ‘'In order to determine the indemnity
to be granted in an expropriation matter, several elements may
and must be taken into consideration. Thus, it is permissible
for the Judge to whom the matter is submitted to examine the
purchase price, the municipal valuation, the price paid in
the district for similar land, the costs of improvements, the
revenue which the property provides, the use which the owner
can make of it, the increase in vealue of neighbouring lands,
the opinions of experts, and other special circumstances, wWhich
can help in finding & solution. And when after having
exemined these various elements, the Judge of first instance
comes to a conclusion as to which there is no error in law,
and the amount allowed is justified by the evidence, a Court
of Appeal will not interfere. That is the jurisprudence that
nes been esteblished in the case of The King v. Elgine Realty
Co!.

"In the Kine v. Spencer ¥r. Justice Angers said: 'I
sy note that the market price is not necessarily a conclusive
st of the real value!'",

"In these circumstances it seems to me that the only
~znner in which a velue mey be sct on the Spencer building
is to figure out the replacement cost and deduct therefrom
the depreciation which the buildings now standing have
suffered since their erection".

o
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"Schmuts in his vook !'The Logralnul Process! dezlt

Tith the question of sscesement as follows: 'The perulneqt
nva, when assembled and verified, are then procesced Dy one

or more of the three basic & ppraisal technigues: (1) the
morxet dets approach, sometimes called the comparative
approach; (2) the cost approsch, sometiues called the
sunmation and =nlso the replacement cost approzch; and (3) the
income spzroach, slso known 28 the iancome cepitalization
rpproacli, There zre cases, in which none of ihese ithree
techniques, in c’mpleSU form is cpplicable ond variations must
De exzployed in the proceseing of the data,

"1The anpreiszl process contemplates the development
ee estimntes of value, if the data arc dvrllﬁble, wnich
ged upon urrkes date, cost, end income, Having
ped three indiceated velues, waich are usually dlffe;unt

gtion zrisee =2¢ to vwhich, if any, is the indicstor of 9
nable value cstimete, The agnalysis of the different vealue
estimates is called correlgtion zand from this anglysis
emerges the value conclusion,
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"1Velue cennot be determined, f necesegity it must
reaein o metier or cpinion, and for this reason it should be
viewed from a5 many zngles zs possible., Here we hove
mentioned three of the approaches snd pointed out thet, in mwost
cases, no one can be used to the exclucion of the others!?,

"l.cRossie, an expert exemined by the Sun Life,
mentioned thet there ere three important factore to be
considered in arriving ~t the real value, nemely, replacement
cost, market value anC income value,

"The Sun Life attaches conSiderwble imyorus wce to
the decicion in the cnse of Cedars Rapids lanufrociuring snd
Pover Co. v. Lacasse, This case 1is q(rdWy in pownt,ns it
dealt wiitn the probable value of a property which has not been
exp loited, wheress the prescnt cese deals with a building
elready erected of which the cost, age, use and the real end
poesible revenues are known,

"In support of its contentions that our courts have
repeatedly held thet the words 'actual velue'! and ‘'real value!
mean the current market velue, tne Sun Life hes cited
Hontreal Islsnd Power Co, v, The Town of Laval des Rapides',
and other cases, "These cases all more or less follow the
principle thst the real value is the price which a seller vho
is not obliged to sell and who wishes to sell could get froa
& purchaser whno is not obliged to buy and who desires to
purohase, This is known as the 'willing buyer, willing sellex!
formula, The difficulty of applying this formula to =a
pronerty of the nature and size of the Sun Life can well be
taderstooaq,

"The Sun Life Building hes been described by the
itnesees &g menumental, collocsal and unicue and

verious W

different from mny other Lu11d1nr in Illontreal, Lobley in

hig repors gives the following descriptioq of the tuitding:
fThe building may bde aeﬁcvlbed as three blocks of d1m1n1°h1p5
size superinposed each upon the other, together with &
heating plsnt vhich is below the grade, separate from the
building =nd connected therewith by two underground tunnels
for ithe =zccomnodation of pipelines ond traffic,

"i1ohe firet plock of the building hee a frontage on
letczlfe Sirset of zprroximately 413 feet by a depth of
cpproximately 220 feet, occupving an area of approximately
27,132 sguare feet outcide measurements, This block containe
twelve storeys, one of vhich is entirely given up to the
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nd

accommodation of mechenicel equipment for the operation of the
puilding,

"1Proceeding upwrrds the outsicde dimensions of the
next plock £t ite vsse are approximately 240 feet facing on
Zetcalfe Street by o depth of 168 fcet, giving an
approximate area of 33,400 square feet. This block contains
nine storeys, one of which is entirely given up to the
zccormmodation of mochinery for the operation of the building.

"1The uppernost block hae dimensione at its base of
200 feet facing on lietcelfe Street by z depth of approximately
134 feet, giving =n cres of approximately 26,500 square feet,
Tnie block contcins seven storevs, three of vhich are entirely
siven uvp to theaccommoGation of machinery for the operstion of
the building.

Trmhe foundations of the building vwhich extend
deeply into the ground enclose 2 basemsnt, sub-basement and
sub-sub-besement, which provide space for machinery necessary
for the operstion of the buidding (other than the heating
plant end for storerooms) both for the use of tensnts and
ior nmatericls necessary for the operation of the building.
Throughout the building the quality of the meterials and
workmenship of constructicon is of the highest order!,

"Simpson, en expert examined by the City" -~ I
may £y that that expert was not an expert exsmined vy the
City but by the complainants -- "in referring to the main
building, said: 'It is not » btuilding vhich is designed purely
as a commercial building, It was designed for the head office
of the Sun Life, and it was designed a number of years ago,
The building has msny faults., It hzs meny good points, but
it hae also a dictinct number of faults in its plenning,
There are various things there much in the manner of
wastefulness of space, the smount of service spzace, the
lighting of many of the offices, snd the fact that some of
the office windows are more or less obscured or partly hidden
by balustrades. The building was designed to have = maossive
or imposing~~ appearance and in order to get it they
gacrificed somehow the utility of the building!’,

"Cartier, one of the city experts, said:

'Ensuite, a l'interieur regerdez le graend hall, On veit 1la
que clest vne batisse reellement faite pour servir de
monument, pour servir d'edifice exceptiionnel, Le fait est
que je nc crois pes me tromper en disant qu'il est unigue
dens tout 1'Empire, licintenant, se forme, On aurailt pu
employer plusieurs sorteeg de foraes mais l'on n'surait jamais
obtenue lt'effet que 1lton a obtenue avec la forme actuelle,
Cette forme surait pu peut-etre etre contestee pour l'effet
dtecleirage, 1l'efzet cd'aeraivion duscentre de la batisse, parce
gue cletait eloignee des bpales de lumiere, meis tout cela a
ete prevu par des experts —— et il estv incontestzble que ce
sont des experts: le centre de la datisse est occupe,par

ces services, par les ascenseurs, par les corridors, les
gscaliers d'nonneur, les escaliers de service, les cafeteriss,
cymnasesg, auditoriums, Ce sont toutes des pieces gul ne-
ceceezirenent ne demandent pas le lumiere du jovr, la luniere
exverieure, le soleil, mais cqu'en plusienrs cas meme il est
prefereble a'evoir un peu loin de la lunilere. Les corridors
gont spacieux, Il ne pourrzit pss en etre autrement a mon
¢+vig, pulscue cette batisse~la est appelee o loger plusicurs
milliers de personnes, On ne pouvailt pas faire de petits
corridors, 1l fzll=it necesseirement faire de beaux
corridors, Et ils ont euv raison parce que c'est meme

tres bifn. ileme dane les corridors du haut on sent encore

la beaute dv monument, elle se reflete jusaque 1a,
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"1Zn outre cde cela, les msterisux employes la-dedans
sont de toute besute et je crois gque je me Treswne bien en
disznt que pertout duns cette betisse-lz, a l'lexterieur

comne a 1l'interieur, on ne pent que voir le monument!,

"Perry, another of the City experts, referred to
the building zs follows: 'The Sun Life Building is unique, Vie
a1 know that, It is three times as big ss the next biggest
building for enything like the seme type of purpose in
ilontreel, which puts it in = clacs by itself, The moterizls
used are completely unique. The planning of the building is
not elaborcste, but close to it, Some parts are distinctly
elczorate, The clrssifications rsud types of material are of high
aurlity and finish, throughout and mzkes it impossible to get
prices on a greatv numver of things that were made specially
for the Sun Life, especially ten years or more after the event,

"1The building hes been constructed using the
finest obteinsble maverials, equipment and workmasnship, There
hags Leen no other building erected in this district with
anything like the cize or gusntities of materials or ihe
class used!',

"Desgulniers elso described the building a8
follows: 'Both the sgite and building are unique in size ond
locetion, The quelity of construction end luxury of eppoint-
ments are of » higher standard thazn anything clse in
Montreal. The building, by its mzjestic becuty, the pexrfect
harmony of its clrecsic design and general appearence of
plain dignity crestes undoubtedly en impression on the mind
of the passerby!,

"In order to epply the willing buyer, willing
seller formuls in vsaluing the Sun Life building one would
nave to imagine & hypothetical ssle, Thigc hae teen the mein
approach adopted by the Sun Life and its experts in nmalking
their valuations. They have based these on prices which
would probably sttreact the prospective purchaser but have
failed to consider the price which the Sun Life would have
been willing %o accept. The court cannot ignore the foct
that the Sun Life carried this property at & price =almost
double the vzlue given to it by its ovn experts. liot only
aid it carry it at a price exceeding the valusition now
in dispute but in returns to the Superintendent of
Insurance sworn to under the oath of its principal officers
it gave the following valuation", During the years 1930 %o
1241 ———mm—

LORD PORTER: I do not think we need trouble with them, Ve
cen look et them, actually in 1941 they place upon it the
ceme pook velue ss the market vslue; but 1t has wveried in
the previous yezars,

LORD ASSUITEH:
on page 999
elsevhere?

Is %his 1list or
<

#ble which you sre looking at
ne document referr

<
ferred to ss Schedule F

IR, REAULIZU: Yes, nry lord,

is interesting about it -- I do not know why

t from the year 1930 to 1935, vhich is seven
zole veristion took place between the vook
value; but from 1937 Until 1941 the

ct—= O

¢ on: "Surely it cennot Te contended that

R, SEAULIZU: It zoe
e vould te a willing selledst the valuation

the Sun Lif

by
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lzced on it by its experts in applying the 'willing seller,
gilling buyer'yformula? Lobley places it as 7,250,000
dollare, Simpson as 7,500,000 dollars, On the other hand
the Board of Assers of the City of iontreal on the 18th
Yovember, 1931, reduced the zssessment of the property from
12,400,000 dollars to 8,000,0C0 dollars and the following
agpear as the annusl assesements from then on'., Is it -
lordships!' pleasure that I should read thist

LORD PORTER: No. TFor all practical purposes it is the same until

MR,

1942/43, end then the lond figure remains the same,

BEAULIEU: "The roll was frozen in 1937 by the Statute Z Geo.
VI, but this does not sufficiently explain why the assessments

"previous to 1937 varied so from the ones under considergtion,

Presumesbly they were prepared by assessors sworn to &rrive
impartially at the true and correct value sfter considering all
the various elements entering into their estimate. Wnile the
Bosard has declared that the assessment of 1941 is not an
incrcese in the previous assessments but is a new and
independent one the bzld fact remains that a tremendous
2necresse was made,

"The court considers that for s property such as that
of the Sun Life both the depreciated replacement approach
snd the commercial approach should be considered even though
the valuations arrived ot show a considerable variance, It
is recognised thet in deding with buildings such as churches,
thestres, rallway stations etc, where there are no mesns of
estzblishing a normal rentsl vzlue or to get a true picture
of net egrnings thet the replacement cost must have s
considersble bearing on the valuation,

"The City hazs attached considersble importance to
a judgment of the United Ststes District Court, District of
Minnesota, Fourth Division, in which the Stete of ilinnescta weas
plaintiff and the Federel Reserve Bank of Liinneespolis defendont,
vhere the assessment of a building constructed for the sole use
of a bank and as s special purpose building was assessed on its
depreciated replacement value, This court also attzches
considerasble importance to this judgment c8 many of the features
discussed there hzve arisen in the present dispute,

"The statutes of the State of IMinnesots governing the
method of assessment end defining what property is assessable
are sipgulsrly similar to that governing the present case,

In that cese the experts produced by the Bank sssumed the
building vaocant and estimated the snnual rental that mipght

be obtsined for some presumed use, They emphasized that the
bank building was unsuitable for most business purposes and
that there was considerable waste space even in its present
uce, The building wes about twelve yesrs 0ld 2nd was intended
:nd designed 10 house & Federsl Reserve zZenk for many years

to come, The primary object in designing end constructing the
building was to crect a structure thot would safely preserve
the funcs end securities of the benk,

The only fecotors given eny real considerstion by
the Banli's experts vere the uses to which the building could be
put if the Rznk moved out gnd the rental that could be
ottzined if the building were used for other purposes, (The
sore approach was mode by the Sun Life experts Lobley snd
Simpson?

"The State's experts limited themselves to 2
determinstion of the reproduction cost, lces depreciation as
determining the fair cash value. (The same aopproach wes made
by the expertis exsmined by the City.) They contended that

the bank building could be properly desiensted s a
ot &,

U
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service building =ncd that this is the only feasible, equitable
and practice method of dete rrining the true vszlue,

"The ascessor who assed the building testified that
ne took, esmong other *thinge, the following foctors into consider.,
tion in determining the true value: location; size and shape of
the lot; character of surroundings; cost of land; value of land;
cost of building: reproduction cost of bullding; physical value
of property; economic life of Puilding; service character of
ouﬂlalng; previous &ssessmente; previous sgreemenss relstive
to sscegsments; chereacter ond permanency of ocaupancy; trans—
portéiticn; o~nd sales cnd lcases of property in the neighbor-
hood, 1In substentiation of his estimste of the true market
value, as oontempTQted oy the stetute, be figured the repro-
duction cost of the building es of 1lst ey, 1935, to be
2,600,000 dollars, He allowed 25 per cent depreciztion, being
approximately two per cent per year for the life of the
building, »nd by reason of the apparent difference of opinion
28 to the effect of the distinctive grchitecture on its
market value, both artistically and ag an utilitarian
gtructure, he allowed an additional 25 per cent for depreciation,
Therefore, a total of 50 per cent depreciation is 10 be found
in the assessor's computation,

"The following extracts from the judgment are
pertinent: 'Cbviously it 1s in the nature of a semi-public
structure, ereccteda for specisl uce, It was not intended for

genersl buc1ne° purposes and when 1t was constructed it was
esswuned thet its use would be limited to the needs of the
rederal Reserve Eank in the Ninth District for mzny years
in the future',

"1In attempting to set aside the agsepsor's
valuation, defendont relies solely upon = valuation computed
by the cepitvalizetion of estimnted income, Mo consideration
is given to the other factors which may bear upon the market
velue, The building when erected was not primasrily constructed
to return income as such., It is e single purpose building,
and meny of its features which may detract frowm its usefulness
25 an income producing building may nmaverially enhance its
vaelue for the purpose for which it was builtd, and which purpose
and use vwill probably coptlnue for years to ooqe Demsnd for
the use 1s only one factor, To rely entirely on the
capitalization of income under these circumstances in
determining the nmarket value neglects considerations that are
vitel, If plaintiff's figures were sdopited, there would result
a diccriminavion and a relative injustice in tax valuetion
that could not be supported and which would run counter tc
Chepter 237, Laws of 1935, Defendent cannot escape its just
snzre of the itz burden of erecting & ouilding which is
fairly zdequate for ite needs and which is devoted and
invended to e devoted for ite particular purpose for many
vezrs in the future, end then contend thst, beceause iv is

only ad=pted for its requirements as & semi-public institution,
it nas o a-crket velue except as reflected in the cazpivalization
o income for a use vhich is non—-existent and wvhich was

never invended,

"130 one fzctor should be controlling, iisny facts
~nC circumstsncees hove evidentiary value in arriving ot
the true volue contempleted by the ststute, A rigid standrrd
w111l only ~dé to the confusion thzt undoubt ecly does exist
under tnc precent cyetem of computing values for real estste
tzxetion, The zccestor must be given & reo onpole latitudée in
tne exercise of his sound judgment in determining such values,

rurthermore, it zppears that due considerstion znd allowsance
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neve been given DY the scsessor oa zccount of the
erchitcctural =znd structurcsl limivations thet mey exist in
this building!",

(adiovrned 111 tomorrov morning =t 10.30).




