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IN THE PRIVY COUNCIL

Council Chamber,
Whitehall, §.V.1.

Tuesday, 19th June, 1951.

Present:
LORD PORTER o
LORD NORMAND , )
LORD OAKSEY
LORD REID
LORD ASQUITH,

ON.-APPEAL FROM THE SUPRELE COURT OF CANADA

Between:
THE CITY OF MONTREAL (Appellant)
~and
SUN LIFE ASSURANCE COMPANY OF CANADA. (Resvondent)
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(Transcript of the Shorthand Notes of Marten, Meredith & Co.,
11 New Court, Carey Street, London, W.C.2).

¥R, L. E. BEAULIEU, K.C., MR. HONORE PARENT, K.C., MR, R. N.
SEGUIN, K.C. (of the Cenadian Bar) and MR, FRANK GAHAN,
instructed by Messrs, Blake & Redden, appeared for the
Appellent.

IR, F. P. BRAIS, K.C., MR, HAZEN HANSARD, K.C., MR, R. D, TAYLOR,
K.C. (of the Canedian Bar) and MR. G. D. SQUIBB, instructed by
Messrs, Lawrence Jones & Co., &appeared for the Respondent.

ME. A. M., VWEST, K.C. (of the Canadien Bar) held a watching brief
on behalf of an interested party.
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LORD PORTER: We had got to page 1,003, line 12,

¥R, BEAULIEU: If your Lordship pleases. "The Sun Life Building
is a messive monument and one which, by reason of its con-
struction in three stages, was costly and extravagent materials
and ornamentation were employed in its construction. The
design called for exceptionally wide corridors throughout the
building and special features for the use of the Sun Life
were incorporated in the building.

"When the building was originally planned and built
the Sun Life contemplated the use of the entire building by
its own employees. While it was erected for a special purpose
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it wes built to house office personnel. It is essentially

en office building. The Sun Life subsequently found that
instead of its staff increasing es contemplated it now requires
only about 50 per cent of the building and has established

thaet due to decentralisation of its business it will in the
future require less space than it now occupies. The space

not required by the Sun Life has been either rented or can be
made aveilable for tenants.

"The evidence of licCazulay, the assistant secretary of
the company, on this point is clear: '(Q). Now, we have
heard about the Sun Life Building being designed as an office
building to house the head office staff of the company. Have
you enything to say about that? (4). Vell, at the time that
the design of the building was being undertaken the company
was groving et a very high rate. The staff was increasing
very rapidly. The actual figures will be given by another
witness, and consequently it was anticipated that eventually
the company's Head Office would require & building of the
gporoximate proportions of the present building. Consequently
the building was designed with the object in view of its being
used for offices for the Head Office Staff and rented to
tenants, with the idea always in the back of the designer's
mind thet eventually it would probably become one hundred per
centv occupied by the Sun Life. It is not necessary for nme to
tell you that thet situation has not developed. The
trend in the last eleven years has been continually downward,
in numbers of compeny staff; so that at the time the designs
vere made the population curve was of & very steep upwerd trend,
end vhich wes offset and the population curve is now going
qownvierd. The occupancy has more or less followed that curve?!.

"The whole building cen be made available for tenants
es indicsted by llessrs, L1lls ana Deseaulniers in their
evidence but the wide corridors and design of the building
will not allow the seme percentage of rental spece as is
found in the usual office building. Desaulniers one of the
city exverts says that the floors above the tenth are
advantageously planned to accommodate large companies. The
monumental character of the building celles for extraordinary
deep office space on the lower floors and a great deal of
controversy has developed over the rental value of these
floors. 1In view of the very complete and modern ventilation
system in the building and the periection of inside lighting
it would not appear that their rental value has been impaired
to the same extent a&s that considered by the Sun Life experts,

"It is considered that while the Sun Life building is
essentially a commercial building it has certain specieal
service features which would entitle the Sun Life to ask for
a greater depreciastion than allowed by the assessor Vernot
and the Boerd.

"In the erection of its building the Sun Life spent
considereble sums on specizl features and ornamentation which
do not add to its commerciazl value and which can never be
reflected in a sele price. In arriving at a velue by means
of the cost approach these features should be considered in
arriving a2t & depreciation allowance as was done in the
¥inesote cese.

"Perry, en expert examined by the City, said: ‘'In
bringing down these items I considered, and this is hypo-
theticel but becked by twenty-five years of experience in
building obusiness — hed they used limestone instead of
grenite — it would have cost about the same for setting up -

tut by using limestone theé saving would be sbout 840,000 dollezre
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Thet is for plain wells only".

LOEC PORTER: Thet means, I gather, because the material would
be 820,000 dollars less.

¥R, BEAULIEU: Less, if it was limestone instead of granite.
LORD FORTER: For material.

¥KR. BEAULIEU: For meterial., "If you tazke the ornamental features
in grenite, the columns and then the cornices, With granite
it 1s a great deal more expensive, On the whole I would say.
with limestone the cost would be roughly 40 per cent of the
cost of granite, and this would be a saving of 952,000 dollers.

"How much of the ornamentation may be considered
excessive, I do not know. Thet is & personal guess, I have
left in on amount of limestone in 805,000 dollars for
ornamentation. You could take out any amount for that depend-
ing on the appearance of the building and how it is designed.
I put three-querters of that eliminated, leaving one-guarter.
Thether that is enough or too much is 2 matter of opinion'.

LORD PORTER: Does that mean he hes knocked off 600,000 dollars?
¥R, BEAULIEU: He has knocked off 805,000 dollars,

LOED PORTzR: He starts with that but then he says he takes off
three—-querters of that, and three-quarters of that is
600,000 dollars. Therefore, that would mean that he has
eliminated 600,000 dollars. :

YR. BEAULIEU: Yes, my Lord. The deteils follow. "In his report
Perry details these excessive costs as follows: !Limestone
could have been used instead of granite. Item tet!, Plain
walls ingranite 2,100,000 dollers. Limestone would cost 50
per cent. Brickwork and setting of stone remain same'¥,
Then there is a deduction of 1,260,000 dollars. "Excess
cost of plain grenite 840,000 dollars. Item *f!'. Crnamental
features in granite 1,757,000 dollars. Limestone would cost
about 40 per cent for meterial, no change for setting cost".
There is a deduction of 805,000 dollars. "“Excess cost of
granite 952,000 dollars",

"2, Reduction in ornementel stonework: Ornament in
modern revenue producing buildings is largely eliminated to
save cost, for example, News Building, New York City. Some
cost is justifiesble - purely o personal guess - say 25 per
cent of the item abovel.

LCED PORTZR: 1Is thet the one I was speeking about?

¥R. BEAULIZU: Yes, my Lord, "“Excess cost of limestone ornament-
2tion 600,000 dollars".

LORD FORMAND: “hat is the "item zbove"?

LOFD FCRTzZR: For plain walls in granite the first deduction, I
gather, is a difference in material of 840,000 dollars. Is
that right? '

YR, BEAULIZU: That is the material; first of =211, the external
vi21lls. Then the ornementations which are partly exterior.
Also there are columns in grenite outside which Would have
vesn mede of limestone according to Mr. Perry.

LORD FORTER: The next one, egain, is material. Item vf! ois
meterisl, I think. Then you come to the question of .



reduction in ornamental stonework and for that he gives 25
per cent, of what? Do you know how he gets his 600,000
dollers? It is 25 per cent of what?

BEAULIEU: I understend that after making the full difference
between limestone and granite, Mr. Perry is nevertheless of
the opinion that if it wes limestone some ornamentation would
heve to be in limestone and he deducts only the difference
between the actuel ornamentation and the ornamentation which
he considers as being necessary even if it wes a limestone
building.
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LORD FORTER: I follow that, but what I do not understand is that
on page 1,006 he takes 25 per cent of something.

LORD KORKAKND: He tekes off 25 per cent of 952,000 dollars leaving
600, 000 dollars.

LOED REID: EHe hes said that if you had ell the existing
ornzmentation, but in a different material, it would save
¢52,000 dollars, but in addition to that you ought not to
have agll the existing ornamentation, you ought to have only
some of it, and if you cut it down you would save an
additional 600,000 dollars. So that in all, on this
ornamentation heading, you would save 1,450,000 dollars. 1Is

~that not what he is saying?

YR. BEAULIIU: Yes, my Lord,

LORD POARTER: I egree with all that, but what I cannot understand
is where he gets his 600,000 dollers, It is 25 per cent of
something.

¥R, BEAULIEU: It is 25 per cent of 952,000 dollars which is not
exactly 600,000 dollars so he puts in a rough figure.

LORD NORMAND: I think he has substituted 600,000 dollars for
952,000 dollers. That is to s&y, he is taking three-querters
of 952,000 dollars. -

LORD REID: I do not think so. I think he is taking three-
quarters of 800,000 dollars; that is line 39 on page 1,005,

LORD NORMAND: That may be it.

LORD PORTER: I follow all that except the 25 per cent. I cannot
see what 25 per cent has to do with it. -

LORD NORMAND: 600,000 dollars represents 75 per cent.
LORD PORTER: But that is not what he says.

YR, BEAULIEU: Then item 3. "Steel sash could have been used
instead of bronze and good ordinary glass instead of vita
plate. Item te': Bronze doors, etc. 225,000 dollars. Cood
steel doors - purely a guess 81,000 dollars. Excess cost of
bronze 144,000 dollars. 5. Terrazzo floors could heve been
used instead of marble. Items fit, tjt, fk'", Those are
items referred to in his report. "Marble floors 229,000
Gollars. Terrezzo would cost 56,000 dollars. Excess cost
of marble 173,000 dollars, 6. Marble walls could have been
omitted. TItems 'it, 'j', tk': Marble walls and base
350,000 dollars. Plaster and plein base 40,000 dollars.
Zxcess cost of marble 310,000 dollars. 7. Decorative cost in
benking hall. Item '1f': Complete ornamentation 469,500
dollars. Ordinary construction 70,000 dollars. Excess cost

of ornamentation 399,500 dollars.
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"¥ills and Desaulniers both accepted Perry's figures
as to these increased costs. '

"It is considered that 600,000 dollars is too great an
allowence for extra ornementation as such a saving would
have resulted in a bare unattractive looking building on a
prominent site which would undoubtedly affect its
attractiveness to tenants and would not be in keeping with
the design and appeerance of other high class buildings in
the City. 200,000 dollars would be an ample deduction '
under this heading".

LORD PORTER: 1If I was asked to guess as best I could what the
meaning of it was I should have said that 25 per cent was a
ristake for 75 per cent, and that on psge 1,007 the learned
judge is saying: I should not give 75 per cent, I should
only give 25 per cent which is 200,000dollars.

LORD ORMAND: If that is so, is it not really that 840,000
dollars on page 1,005 and the 952,000 dollars are added
togeher?

LCRD PORTER: No, it will not work; I tried that. I think the
mistake is that Mr. Perry gave 600,000 dollars and the learned
judge gives 25 per cent, which is 200,000 dollars.

LORD NORMAWND: On peage 1,007 600,000 dollars is treated as the
allowance for extra ornamentation which Kr, Perry wanted to
deduct. :

LORD FORTER: He says thet will not do, that 200,000 dollars is

enough, and 200,000 dollars is 25 per cent.

LORD TORMAND: 600,000 dollars is roughly 25 per cent of
1,800,000 dollars.

LORD PORTER: No, it is 25 per cent of a good deal more. Anyhow,
that is as near as I can get it for the moment.

LORD ABQUITH: Does it come to this., II you had exactly the
ornamentation in limestone it would have cost 805,000 dollars,
but you ought not to have had all that, you ought to have had
only one-quarter of it so that you spent 600,000 dollars too
much. Is that right? .

MR. BEAULIEU: Yes, my Lord. ‘"These items total 3,548,500 dollars
to which should be added the architect'!s fee of 5 per cent
(177,425 dollars) in all 3,725,925 dollars. This amount of
3,725,925 dollars represents additional and extravagant cost
‘incurred in constructing this monumentel building instead
of the usual type of fine quality first class building.

“The Board arrived at a total replacement value of
the two properties of 16,777,558.69 dollars".

LORD PCRTzZR: Ve have had this particular figure before and ve
shell not gain much by reading it again. Ve shall have to
consider it.

LORD REZID: If the Board have found that there was a waste of
3,700,000 dollars, which was unnecessary, it was an
additional and extravagant cost, why is that figure not
deducted in toto if you are seeking the replacement cost,
because I should have thought that when you sought to
replace the building you would have left out the extravagant
expenditure?

/%, BEAULIZU: Our respectful submission is that when you specak



of replacement cost you must replace the building as it is
end not an imaginary building built totally differently with
limestone and so forth. Of course, there is some truth partly
only 1n the proposition that some of this extravagent cost is
not reflected in the commercial value, therefore, for that
very reason, the assessors have combined together the
commercial value and the reflected cost, making a first
deduction precisely on account of the fact that these
ornamentations were not totally reflected in the commercial
velue. To say that they are not reflected at 2ll I think is
a little excessive, because every one of the witnesses told
us thet granite will last longer than limestone, so much

for the marble, and agein grenite requires less maintenance
cost then limestone, perticularly in our country. So our
contention is that when we discuss replacement cost only,

the replacement cost must be calculated on the building as

it is, subject to this, that you consider,with regerd to
commercial value, what deduction should be made on account

of the lost spece.

LORD REID: 1Is that a rigid rule in Quebec? Does it mean if you

are valuing something whicih is really a white elephant thet
nevertheless when you come to replacement cost you must tazke
the whole cost of reproducing it with all its unnecessary
features? :

BEAULIEU: Yes, that is our contention. Then you may add to
the depreciation if it is necessary, and you may further
deduct if you have to consider commercial value, because
there are various kinds of buildings, but when We have a
building which is owned and totally occupied by the owner

we are not concerned with commercial value at 211, so we take
purely and simply the replacement cost and in that case,
according to the circumstances, additional depreciation is
taken care of.

Then I think we can go to page 1,010, "The difference
between the reported cost of the building as swmted by the
Boerd (19,167,089.24 dollars) and by Vernot (19,108,375.54
dollars) is accounted for by the addition by the Board of an
amount of 58,713.70 dollers spent on the comstruction of the
building from April 1st, 1930, to Decemver 1lst, 1941.

"The Board has deducted an amount of 181,503, 32 dollars
as being the adjusted cost to index number 1939-40 (a
deduction of less than 1 per cent). Vernot had adjusted this
cost on & basis of 7.7 per cent and the court can see no
reason for brushing aside this percentege as established by
him and can find no logical explanation for the Board arriving
at the negligible percentage adopted by it. The amount to be
deducted on the basis of 7.7 to adjust the cost ® 1941 figures
is 1,475,865.87 dollars meking the cost of the main
building in 1941 of 17,691,223.37 dollars.

"An additional amount of 5 per cent was deducted by
the Boerd as allowance for extra cost being for loss of time,
deleys and other inevitable inconveniences in an enterprise
of +thet size. Consequently a further deduction of
884 ,561.17 dollars brings the cost to 16,806,662.20 dollars.
A depreciation of 14 per cent should also be deducted leaving
a replacement cost of 14,453,729.50 dollars®.

LORED PORTzR: +what is the 14 per cent for?

-
VH.

BEAULIEU: It was for physical depreciation,

LORD PORTER: After that, there is the ordinary sllowance. Apart

from that "Vernot allowed & depreciation of 25 per cent on the
first two buildings end 18 per cent on the main building which

6
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seems reasonable enough but of not sufficient importance to
challenge the percentage of depreciation adopted by the
Board". Vhat does that mean?

¥R, BEAULIEU: That means the Board adopted the figure of 14 per
cent for depreciation which was found by the Board and that
figure of 14 per cent for physical deprecistion was not dis-
puted in the other court.

LOED PORTER: I am not quite sure I follow that, because apparently

Vernot gave an additional 25 per cent. For the 25 per cent
apparently the Board of Revue substituted 14 per cent end

if that is right, that is what it seems to sey, I should have
thought the different between 25 per cent depreciation and

14 per cent depreciation was sufficient to raise passions

at least, if not to make a difference in the figures.

¥R, BEAULIEU: Vernot deducted 25 per cent only on the two
first buildings. It is on the question of the three stage
building.

LORD PORTER: Vas the main expense on the third?

1!R. BEAULIEU: The main expense was from 1930 to 1931, 6 millions
and 9 millions and then about 2 millions up to 1941.

LORD PORTER: If you neglect 25 per cent and take 18 per cent,
there is a considerable difference involved between an 18
per cent deduction and & 14 per cent deduction. Vhat I do
not follow, I am not taking any view about it, is what the
learned judge means by saying was "of not sufficient
importance to challenge the percentage of depreciation
adopted by the Board',

¥R, BEAULIEU: @25 per cent was not deducted from the entire
building.

LORD PORTER: Leave your 25 per cent out altogether and leave
nothing except 18 per cent. I should have thought the
difference in depreciation between 18 per cent and 14 per
cent in a building of this cost resulted in a very consider-
able sum, and whet I do not follow is why the learned judge
says thet that is not"of sufficient importance to challenge
the percentage of depreciation adopted by the Boaxrd!,

MR. BEAULIEU: That is the learned Jjudge's opinion.

LORD PORTER: If I am understanding the facts aright, I do not
much mind otherwise, buthaveI got the facts right?

¥R, BEAULIZU: My attention is called to page 10 of volume 1,
Schedule "A" on page 10 is a statement of the amounts spent
gvery year beginning with 1913, Ve see that the amounts
spent in the first years were not very much, but in 1930 we

have an amount of 6% millions.

LORD_PORTZR: 1929 you mey teke. It really started in 1928,
3 miilion, million eand 3 million.

YR, BEAULIEU: 6 millions and 3 millions in two years. The 14
per cent is teken on the whole so that the largest expense
was mede only in 1930, that is to say, eleven years before
the roll., That is the reason why they made an average and
the Board of Revision said: Ve will teke the average life
of this building as being 14 years, because the largest
amount was spent less than 14 years before. 8o they averaged
the whole and said that the building should be considered es

a2 building of 14 years of age, we take 1 per cent per year

7



meking it 14 per cent.

LORD REID: Am I right in thinking that at line 27 Vernot, having
elloved 25 per cent on the smaller expenditure on the first
two buildings, and 18 per cent on the larger expenditure on
the main building, is allowing something on the average in
the neture of 20 per cent thereby.

IR, BEAULIEU: Approximetely.

LORD REID: The judge is saying that the difference between 20
per cent snd 14 per cent is in their view, negligible, or at
least they are not going to teke it into account,

¥R. BEAULIEU: That is whet the Superior Court judge says; yes, .
my Lord,

LORD PORTER: Thet is what is puzzling me, because I should have
thought that there wes a considerable difference between
an average of 20 and an average of 14, but that is apparently
whet he says. ' ~

¥R. BEAULIZU: Then line 30: "However, both Vernot and the Board
have refused to allow any denreciation on account of the
acditional costs for granite, monumental work etc, as
expleined by Ferry and adopted by Mills end Desesulniers. In
the Minnesota cese above referrced to and relied on by the
City the replacement epproach was based on a 2 per cent &
year allowence for general depreciation and a further 25 per
cent on sccount of its distinctive architecture. The court
considers thet in deeling with the replacement approach the
extra cost of 3,725,925 dollars for the granite, ornamenteal
stonework, bronze sash, bronze doors, etc., should also be
token a5 an important fact. Consequently an additional
deprecietion of 14 per cent should be allowed for this
extra cost, that is, 2,352,932.70 dollars. This additional
14 per cent alldéd for deprecietion takes into consideration
the index figure and the 5 per cent extra allowances Which
entered into the gross emount. This would bring the finel
replacement value of 12,100,796,80 dollars, To this amount
of 12,100,796.62 dollars must be sdded 730,600 dollars the
value of the land giving a total for the mein building and
land of 12,831,396.80 dollars. :

LORD PORTER: Ve shall have to ask your opponents at some time
this problem. Vhat the learned judge is saying, .as I gether,
is that he takes off from the value 3 million odd dollars end
then when he has taken it off he allows & depreeiation in
respect of it. How you could allow a depreciation in respect
of something wWhich, on your calculation, is not there, I do
not at the moment comprehend.

¥E. BEAULIEU: My submission is that the learned judge proceeded
to meke the deduction of 3 millions under the form of an
2dditional depreciation of 14 per cent, because the 14 per
cent depreciation sllows, as he sz2id in his remerks, for the
index figure of 5 per cent extra sllowance and exactly
represents the 3 millions. The lesrned judge was trying to
edopt what he thought were the principles of the Minnesota
cese. In the Minnesots case they were veluing a specially
edapted building., It wes adapted for the Federal Reserve
Benk so they sezid we cennot consider the commercial value
to suci & bank, beceuse if we had to find & tenant we would
aeve to repbuild it elmost entirely so we are going, first
of gll, o 2llow a physicel depreciation of 2 per cent per
year, 25 per cent; end besides that we are going to allow an
additional 25 per cent to take care of the extra cost. I
undersiand thet the learnsd judge is proceeding in the same
vey. Instead of saying I em teking purely end simply the

8



3 millions of extra cost, he makes the same deduction but in
the form of an additional depreciation which, if we consider
the 7.7 additional, the 5 per cent extra sllowance g5 &

retter of fact results in the total depreciation of 3 millions.

LCRD REID: 1Is that right, becesuse I am comparing page 1,007,

line 15, with page 1,010, line 42t On page 1,007 the
excessive expenditure is given as 3,725,000 dollars, whereas
the depreciation zllowed by the learned judge on page 1,010 is
2,350,000 dollers.

BEAULIEZU: The difference between these figures results from
the fect that the learned judge first deducted from the 3
millions the 14 per cent depreciation allowed by the Board
es physicel depreciation. He deducted that, first of all,
from the 3 millions. Then he deducted the index cost of 7.7
because he mzintained the index cost of Mr. Vernot,

eand then he deducted, as he says in his note, an additional
5 per cent. Neking & computation oi these three deductions,
14 per cent depreciation allowed by the Board for physicel
depreciation, then 3 millions, 7.7 for the diiference of
index cost, and 5 per cent for extra allowence, e come
epproximately, there might be o little difference in figures,
to 2,725,000 dollars which was deducted; but even if the
learned judge had not deducted the 14 per cent additional,
he would have had to deduct nevertheless the 14 per cent
physical depreciation allowed by the Board; he would have
neveretheless had to deduct the 7.7 if he was adopting the
figures of Yr. Vernot, because the Board did not admit that
figure. :

LCAD REID: I cannot make the figures fit because if you teke the

three itvems and add them together they would seem to me to
amount to something less than 1 million dollars cumulative,
wherezs the difference between 3,725,000 dollars end 2,350,0C0
dollars is 1,400,000 dollers. Where the extra 400,000 dollars
hes gone, for the moment I do not know,

BEAULIEU: May I suggest thet in his reasons for judgment Mr.
Justice Galipealt of the Court of King's Bench discusses
precisely that point, and he gives his figures and his
explanation. I have tried to verify the figures but my
arithmetic is very poor. At all events that is the only
explanetion I know of and it is given by Mr. Justice
Galipeault in his reasons for judgment. At first sight it
strikes one a&s being some mistake.

Then page 1,011: "In allowing this additionazl 14 per
cent for depreciation the court hes not taken into consider-
ation the excess cost of the hospital auditorium, kitchen
and cafeteria services and private elevators es they all
fore part of the special services enjoyed by the Sun Life
although adding little to the actual value of the building.
Vernot and the Board have not considered any allowance for
cost of financing end if such allowance should be mede it
vould be taken care of by the extra cost of these amenities’.

Again, the learned judge apparently enters into the amenities

in discussing the cosft,
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"In arriving at this amount of 12,831,396 dollars 80
cents, the Court has folloved the calculations and accepted the
figures of the Board, except that it has adopted the 7.7
percensvaege adopted by the assessor Vernot for adjusting the cost
to the index number and has alloved an additional 14 per cent
for depreciation for extra costs as already explained. There
eppears no reason for otherwise disturbing the valuation arrived
at by the Board. Vernot and the Board do not agree on the |
deprecigted replacement values arrived at by them.

"The heating plant assessment will not be disturbed.
The assessment as detailed in the judgment spéaks for itself,
end the only criticism that could be offered would be as to the
vercentage alloved for depreciztion. This percentage is not so
much at variaznce with the evidence as to justify it being
altered. : : .

"The Court has carefully read the evidence and studied
the record and can see no reason for adopting any one of the
various methods adopted by the experts in arriving at their
replacement valuations. None of them agree as to the approach ar
the method of meking their calculations or as to the rate of
depreciation to be allowed or as to what, if anything, should be
alloved for obsolescence and functional disability. There does
not appear to be any obsolescence vhich can be considered in
dealing with the replacement value., The so-called functional
disability has been taken into consideration in the commercial
valuation. The Board has made a very comprehensive resume of
the evidence of the various experis examined by the parties and
of the various factors considered by them in arriving at their
various valuations, and it 1is not necessary to again review the
evidence.

"The commercial value of 7,028,623 dollars found by the
Board must remain. It is less than the commercial value arrived
at by the experts of the Sun Life and the City has not stressed
any error in this valuation.

"The Board in arriving at a commercial value based
its decision on a total gross revenue of 1,189,055 dollars 30
cents. This is made up of 768,255 dollars 56 cents charged by
the company to itself for the space occupied by it and 420,789
dollars 74 cents as being the gross rental receipts from the
tenants as admitted by the parties. These figures do not take
into account a certain amount of free occupation as well as the
unoccupied and unfinished space. The rental charged by the
company to itself is more or 1less g book-keeping entry and does
not necessarily reflect the actusl commercial value of the space.
The actual potential rental value of all the available rental
space in the building as arrived at by Lobley and Simpson, which
is eporoximately the same azs the gross revenue on vhich the Boanmd
based the commercigl value, justifies the commercial value
established by the Boardes

"Lobley, Simpson, liills and Desaulniers all have made
their own calculations as to the rental possibilities of the
building as a whole, taking into consideration the occupied and
unoccupied space and meking their ovn estimates as to the rental
value of 211 the space in the building. The total potential gross
revenue hzs been estimated by Lobvley ot 1,108,000 dollars, by
Simpson at 1,134,490 dollars, &nd by lills and Desaulniers at
1,496,444 dollars 45 cents. Both the rental valuations of Lobley
and Simpson ere velow the total gross reveénuc on wnich the Board
based the commercial veluation. The Court attaches particular
importance to the valuation arrived at by Lobley, whg is the
rentals adninistrator of Bastem Canada fo? the Warﬁlme Prices
=nd Trade Board, and has had a most exbtensive experience in real
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estate matters. His method of arriving at his valuation is
concise and clear. He stated that he assessed the Sun Life for
the space it occupied in thewmilding at rates which are in keep-
ing with the rates that are paid for very substantial quantities
of space in the same building by a similar character of tenants
end at the highest rentels that could be secured at the present
time by any first class tenants.

"It can be assumed that the Board in basing its
decision as to the commercial value on the total gross revenue
of 1,189,055 dollars 30 cents has follovwed the potential gross
revenue as estimated oy Lobley and lMills rather than wvhat
apoears to the Court to be the excessive potential gross revenue
of 1,496,444 dollars 45 cents estimated by HMills and Desaulniers.
While iiills undoubtedly has had considerable experience in the
rentzl field in the City of lontreal, his assessment of the spac
in the Sun Life does not appear warranted. He has adopted a
formula knowvn @s the Sherdon Karkow formula to his own uses,

He 2llots a much higher rate to the Sun Life than for similar
spece occuvied by other tenants. He values the basement at

2 dollars 25 cents a square foot., He finds that 2 dollars 10
cents a square foot paid in the Royael Bank Building, built in tle
centre of the city on land valued at over 30 dollars a square
foot justifies the vasic rate of 1 dollar 95 cents applied to the
equivalent area in the Sun Life Building. The whole tenor of

his report would indicate that he has gone to the very extreme in
2ll his valuations. He has assessed the land on which the builad-
ing is erected at 844000 dollars and that on which the power house
is erected at 86,000 dollars. The land has been assessed by the
Oity assessors at 730,000 dollars for the main office building
and 74,100 for the other building, which valuations have been
accepted as correct by the Sun Life and the City. Ee endeavoured
to establish the replacement cost of a bullding without any
oualifications as a builder or architect.

"Desaulniers, who collaborated with Mills, has approved
of the methods adopted by him in arriving at his estimates, as wdl as
the estimates themselves,

"The Sun Life has strenuously argued that any property
replacement value should be approximately the same as the cost
value and that the tw should be correlated., In dealing with a
property such as the Sun Life, the difference in the two values
can be readily understood.’

LORD PORTER; I do not follow what that means. It says that the

IS

eradn®

"replacement value should be approximately the same as the cost
value". That means that the replacement value should be the same

as the letting value, does it not?

SEAULIEU:; Uy understanding is that the contention of the Sun Life
was thet the replacement value and commercial value should hgfe
been blended together on the basis of 50 per cent for each..

LOID PORTER: I cen follow that. It is the phraseology that puzzles

IR,

me in a lot of this. EHe says "The Sun Life has strenuously arguel
that any property replacement value should be apprqximately the
szme a.s the cost value!, which means, as I follow it, that you
vould take what the commercizl value is and then you vould say
that the cost value ought to be related to that, or that they
ought to be very rmch the same. Having got them very mich the
same, you should correlate the tvo and then arrive at some result
from the comoined resulte. I do not ¥mow whether 1 have.that
Ticht or not, but I am puzzled by the phrase "replacement value
should be aporoximately the same as the cost valuel,

BEAULIEU: My understanding is that the yords "cost value! are
a misprint. I think that it should be "eommercial valuel,
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LORD PORIER: Then that would mean their letting value. If that is
so, it would seem to be said that you do not calculate
replacement valuelon what it vould cost to put up thebnilding.
I do not see on what that argument is based. I can understand
that you have to take the commercial value not of a magnificent
ouilding like this but of an ordinary building; and, having
got that, you should consider what the letting valué is and
then use some cormbination of the two figures to arrive at your
result; but that is not quite what he says.

LORD ASQUITH: You might get an enommous disparity. In the case
of & big building that is a white elephant, it would cost an
enormous amouns to replace it and yet you cannot let it at all.

IR, BEAULIEU: There must alvays be a slight difference between
the replacement value based on capitalisation and earnings and
the replacement cost value. That is the reason why it is
blended together., It is so that what may be excessive in the
replacement ----

LORD HEID; Vhat the Sun Life reaglly did argue is not what is stated,
but that the replacement value should be given approximately
the game weight as the commercial value. Is not that what they
said

lIR. BEAULIEU; Yes, my Lordy; I understand that that was their argu-
ment. That is why I stated a moment ago that there must be
2 misprint. The argument is that the two elements of value
should be wedded equally, so that one would be offset by the
other.

LORD NORMAND: If one reads on, I think one will find what he means;
but I think that something has gone wrong with lines 24 to 30.

MR. BEAULIEU: Yes, my Lord. 4t 1line 31 it is said: "The replacement

"value of a church might be 100,000 dollars and the commercial
velue practically nili# in a building designed and economically
built for an office building the two values might be the same.
In using the two different approaches, where the cost is high

and the rental low a serious difference must ensue." That was tre

case for the Sun Life. "The Board has approached of the two
approaches, but has adopted a peculiar method in its endeavour
to correlate the tw. After finding the replacement value of
the two plants to be 16,777,557 dollars 69 cents and the
commercial value 8,028,623 dollars, it has taken 82.3 of the
replacement value and 17.7 of the commercial value and, totalling

the two results, has found the real value of the two main buildings

and the heating plant to be 15,051,997 dollars 7 cents, but has
not disturbed the value arrived at by Vernot. Vernot reached
his value by adding 90 per cent of the replacement value to 10
per cent of the commercizl value.

"In 1940 the assessors of the City adopted a memorandum
esteblishing a system for the assessment of large properties such
as of office buildings, apartment houses, departmental stores,
hotels, etc. Iir. Balse, the chief assessor of the city, in his
cvidence recfers to this memorandum.”

LORD PORTER: Ve have had all this read right down to page 1016.

1R. BUAULIZU: There is a short passage that I should read on page
1016, at 1ine 23: "The fourth cajegory dealt with buildings
such &5 hotels zné theztres, etc., vhich in no way resembole the
3ype of building under discassion. Hr. Vernot decided that 90

per cent of the replacement velue and 10 per cent of the commercial

velue should be added together to arrive at the actual or real
value of the property for assessment purposes.”

12
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LORD PORTER: We have read the next passsge, have we not?

IR, BLAULIE0: Yes, my Lord; we have. I is the evidence of Nr.

Vernot and his explanation.

LORD PORTER: And we have had the passage on page 1018, at line

MR,

36, folloving: "The Board in altering the peréentage of
replacement and commercial values as arrived at by the assessor”
and so on. That is when they changed the 90 per cent to 10 per
cent ratio to the 82.3 per cent to 17.7 per cent.

BEAULIEU: I think that ve cen begin again at line 17, on page
1019, vhere it says: "The Court cannot follow the reasoning of
either Vernot or the Board in arriving at their percentages.
The Sun Life building was constructed for the housing of office
vorkers and 50 per cent of the building is occupied by the
company and the rentzl value can be easily computed. The
criticisms of Lobley and Simpson as to Vernot's application of
the 90 per cent - 10 per cent valuation would apply equally to
the 82.3 per cent and 17.17 per cent valuation of the Board.

L)

"Lobley said:s 'The capitalised gmount of the depend-
able future income of an office building is regarded by all
authorities as the chief instrument for the measurement of
value, lir. Vernot has related it to an insighificant place, to
vit, 10 per cent. He has attributed 90 per ceat of the value
to his se-called cost of reconstruction less depreciation and
10 per cent to the cepitalised amount of the future income.
Although it is recognised that the experience and judgment of
the valuer play an important part in the use and employment of
figures and calculztions developed in the process of valuing,
there should and must ve elementary principles as well as theories
behind 211 formulae., I cennot imagine any principle or theory
from vhich the 90 to 10 formula has been developed. I listened
most carefully to Mr. Vernot's evidence. He said that it was
one of 2 series of formulse which had been agreed upon by a
commitiee of assessors, but he gave no information to enlighten
us a8 to the theories, principles or notions that were behind it.
Unless or until these theories or principles are disclosed and
explained to me, I find myself unable to comment on them, and to
tell the truth I cannot help feeling that -there is nothing
behind them.

"'"What have you to say avout a system of arriving at
a valuation by tw different methods and then weighing your
final result 90 per cent at one end and 10 per cent at the other?
I can see no advantage in doing that. Buildings have one value,
whether they-rare occupied by the owner or by tenants. This is g
commercial building. There is no space there that cannot be
rented. It is gbsolutely a commercial building. It is not a
one-~purpose building like a church. The space which is occupied
by the Sun Life can be used by.others:as it is now, or it cen be
used for office space. The cafeteria, if they did not vant to
use it as a cafeteria, could be rented for office space. Nothing
mekes it necessary to use it as g cafeteria., The banking hall,
it might be hard to find a tenant for that. The building is a
commercial building, end there is no reason why there should be
a difference in vglue whether occupied by tenants or the owmer.
It hes a market value. And the system of dividing it up teking
» certain percentage according to whether it is occupied by the
orner does not seem to be logical. If you applied that to one
kind of building, you vould apply it to another. If you hgd a
couple of duplexes, one was rented and the other vas occupied

by the owner, how would it apply there?

"10ne other point as regards Mr. Vernot's testimony.

i i it v e his retum
Fe said if he ves doing it over agaln 1% would reduc
from 6 per cent to a lover figure. I cannot see any person
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who is going to buy that building and receive only 3 or 3% per
cent on his investment. I cannot realise anyone taking this
for less than 5 per cent. They might want more. That would be
the least return.'!

"The Court does not criticise the assessor for following
the memorandum of 1940 concerning the assessment of certain large
properties in order to arrive at a uniformity in the valuztion of
properties in the city which was intended as a guide. It does,
hovever, duestion the percentages alloted by Vernot and the Board
Tne Court considers that both the replacement value and the
commercial value should be considered and that each should be
given equal consideration, to wit, the actual wvalue should be
50 per cent of the replacement value plus B0 per cent of the
commercial value. . In the Sun Life Building the tenant situation
cannot be 'considered only temporary and incidental'. While the
Sun Life enjous the full utility of the space occupied by it,
it is not 'dependent on current rental conditions for the
carrying charges on the balance'. The variance between the
replacement value and the commercial value is such that the
percentages adopted by Vernot and the Board appear to bring a
distorted result. '

"The following is a recapiiulation showing how the
final valuation has been arrived 2t by the Court: The total
cost of the main building as declared December 1lst, 1941,
20,686,587 dollars 62 cents: Less: cost of sidewalk, 70,335
dollars; cost of temporary partitions 233,712 dollars 38 cents;
cost of demolishing, etec., 1,215,450 dollars; total 1,519,498

~dollars 38 cents. Oonstruction cost of the building 19,167,089
dollars 24 cents. To adjust cost to index No. 1939-40, 7.7. per
cent, 1,475,865 dollars 87 cents. Oost of building in 1941,
17,691,223 dollars 37 cents; 1less 5 per cent allowance —---

LORD PORTER: You need not bother to read the figures. If you just

say "so much", it will not convey anything less to our minds.
What puzzles me on that page, if I might ask you about it now,
is this. It says "Less 14 per cent depreciation for extra
unnecessary costs'. To what does that refer?

MR. BEAULIEU: That is the ornamental part of the building.

LORD PORTER: He gets the replacement value at 13,387,131 dollars

and the commercial value at 752,062, and then takes 50 per cent
of each.

MR. BEAULIBEY: Yes, my Lord. There are three different figures
‘between the Court and the Board. They are the index cost, the
elimination of the ornamental part of the building, and then the

percentage.

LORD PORTER: I do not think vwe need worry @bout the percentage,

because thet really arrives at the figure agreed between you.
The 7,023,623 dollars is a figure common to both of you.

1!R. EDAULIEU: Does your Lordship mean the depreciation?

LOED PORTER; Noj; the comrerciagl value.

RZAULIEU: That is agreed upone

LORD PORTER:; Very vell. Then we get the 7,028,623 dollars on page

1022, so that the dispute is, firstly, as to the replacement
value and, secondly, as to the proportions in vhich that should
be correleted with the commercial value. -

BAULIEU: Yes, my Lord. At line 11 the judgmenf continues:
14



"As already stated the Court agrees with the conclusions
arrived at by the Board that these tvwo immoveables should be
grouped in one for the purpose of assessment, but finds that the
complainant has established that the present assessment of a
total sum of 14,276,000 dollars is excessive and for the reasons
given has come to the conclusion that the assessments, considered
and grouped as a single one, shculd total 10,207,877 dollars 40
cents, with costs of stenography and of transcription against the
gity and the cost of the present proceedings also against the
l-cyl

"In maintaining the appeal of the Sun Life as regards
the valuation of its immecveable properties the Court has not
dasregarded three cases cited by the City dismissing appeals
from decisions of the Board. The Court has not questioned the

- judgment of the Board except as regards the adjusted cost to the

index number, the percentage allowed for depreciation and the
percentage of replacement value and commercial value on which
the final valuation vas established. The Board has not accepted
Vernot's figures on any of these items. As regards account
Nos 151039-L, being the assessment of the annual rental vzlue

on the roll August, 1942, the Oourt considers that this has
been amsly justified by the evidence of the experts examined

by the Sun Life., As the present annual rental value assessment
of the heating plant has been reduced to nil and annulled by the
judgment of the Board and changes on the roll ordered, no comment
on this point 1is necessazry. : :

"Considering that for the reasons stated the Sun Life
Assurance Company of Csnada, a2pnellant, has justified its
eopeal a5 regards the total assessment of its immoveables and
has felled to justify its appeal as regards the assessment of the
rental value. Doth maintain in part the appeal of the Sun Life
Assurance Company of Oanada, zppegllant, from the judgment
of the Board of Revision of Valuations of +the City of Montreal
rendered on the 21lst June, 1943, and Doth Order that account
fo. 140896 Sun Life Assurance Oompany of Canada, 1153 Metcalfe
Street, St. George Ward, and account No. 140942 Sun Life
Assurance Company of Canadg, 1207 Mansfield Street, St. George
Vard, be grouped as a single one and that the valuation of the
lands and buildings be reduced to 10,207,877 dollars 40 cents".

LORD PORTER: I do not think we necd really continue with that.

I‘n‘I Ro

That is just the sumning-up. Where do we go. now?

BEAULIEU: - There is then the judgment of the Court of King's
Bench and the Reasons for Judgment of the various judges. Tie
formal judgment 1s in French and also the Reasons for Judgment
of &hx four of the leammed judges. As I did not trust my
apility to translate at first sight, a translation has been
prepared, vhich I beg the Board's leave to read.

LORD PORTER: If you will give us a transletion, it will probably

I'Ra

simplify metters. If you read in the French, we can then follow
it in Bnglish. If as we follow it there is anything we do not
understand in the French, we can ask you zbout 1it.

BEAULIEU; First of all, there is whet we call the formal judg-
ment of the Court of King's Bench at page 1026.

LOZD FOXTER: The first part is vhet one is accustomed to in

IR,

French judenments, the explanation of the various grounds and a
setting out of what has been taken into consideration and so

forth. Do you think ve ought to have that?

BRAULIBEU; The formel judgment is, of course, the resume of all
the rcasons for the judgment.
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'LORD PORTER; I was wondering whether we could nottake the reasons.

IR, BUAULIEU; ©Shall I simply read the reasons for judgment, my Lordl
LORD PORTER: I should have thought that we might do that.

I1R. BEAULISU: They commence on page 1032 with those of Mr. Justice
Galipeault, the Chief Justice.

LORD PORTER: We can go back to the formal judgment if we want to.

MR. BEBAULIEU; MNr. Justice Galipault says: "Jusqu'ici, les parties
litigantes ont provoque" etc., etc. (reading to the words at
line 15) "valeur economique om locative, soit de 1la waleur
commercialel. '

LORD PORTER: Do you mean that "valeur economique' is what you call
the commercizl value?

MR. BEAULIEU: Yes, my Lord. "Le mode d'evaluation qui fzit la
pase" etc., etc. (reading to the words on page 1050, line 27)
"de l'eclairage et des services en generall.

LORD PORTER: I find a 1little difficulty in following that. 4s I
understand it, he is there criticising the rental value; but
I thought that on the whole the capitalisation of the rental
value by the City was less than the capitalisation by the company.
I follow when he is saying that, when you are dealing with the
capitalised value in the one case and the capitalised value in
the other case, the fact that the building was not completed
would make a difference; %but I do not follow what that has to
do with a more or less agreed figure as regards rental value.

LORD OAKSEY: Was he not explaining the low valuation which had been
put into the valuation list of the earlier yearst

LORD PORTER: I think that he probobly was.
LORD OAKSEY: And only doing that, I think.

LORD PORTER: I suppose that he is doing that from the rental value;
but he might have said that they were calculating on rental value
at that time and, therefore, making them right.

MR. BEAULIEU: The vay in which, as I understand it, the learned

~ judge tries to put it is to consider two aspects of the question.
First he speaks of the increase in capital expenses for the
continuation of the building. Then he says that the rental was
increased. He considers both the effect of the capital
exoenses on the reproduction and the effect on the rental
value, znd he says that there is no reason why, these two
clements of value having been greatly increased, the actual value
should not have increzsed correspondingly. That is, as I
understand it, the point that he is trying to make.

The learned judge then says: "Les roles etant geles
depuis 1937" etc., etc. (reading to the words at end of

judgment) "l'eppel de la Compagnie Sun Life."

(Adiourned for = short time).
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MR. BEAULIEU: My Lords, then we come to the judgment of r.
Justice St-Germein: '"Cet appel et ce contre appel sont dtun
Jugement de lar Cour superieure du district de Montrezl!" etc,
reading to the words on page 1,053, line 9 "telle qu'amendee
par la loi 5 George VI, chapter 73".

LORD PCRTER: I think we have had that in English.

MR, BEAULIEU: Then page 1,054, line 27: "Comme on le voit, les
memdres du bureau de revision' etc. reading to the words on
pege 1,059, line 29 "and covered by the memorandum which I
now quote', The memorandum has already been read, my Lord.

Yle can now proceed to page 1,061, line 37: "Il
convenait, je crois, des le debut de ces notes" etc. reading
to the words on page 1,068, line 31 "adopte le meme methode
dl'evaluation que ltestimateur".

LORD PORTER: I em right, am I not, in believing theat the court
hears the witnesses over agzin?

IR. BEAULIEU:
LORD FORTER:

No, my Lord, not in the Superior Court.
It only acts upon the evidence already given?

MR. BEAULIEU: Yes, my Lord, upon the record. "Apres avoir lu
et relu les temoignages des experts! etc, reading to the
words at page L, 081, line 25 '"et de la Cour superieure qui
s'eleve a 1,471,344 dollars!',

LCRD PORTER: Before we pass from that, at what page do we get
the year by year celculations? I thought that you said that
the main construction was somewhere between 1927 and 1931,
The criticism in this passage is that there are some other

vears and that

MR. SQUIBB: It is

LORD PORTER: That
accurate) that
years starting

¥R. BEAULIEU: The
year they took

they are not the chief years.

at page X of volume 1, my Lord.

is what you said. You told us (and it is

the bi%gest expenditure is in those four

at 1928 1t is rather over 14,000,000 dollars.

point made in this passage is that for evefy
the exact amount which was spent.

LORD PORTER: That is what he says, but he says that they took
each year and he then goes on to say that Vernot made a
mistake, because he took the principal years as being between
the years 1927 to 1931. 1In fact those are the principsl
years. If you are taking the total cost about that time,
as far as I can make it out it is about 14,000,000 dollars.

¥R, BIAULIEU: Of course, it is not contested that the bulilding
wes not built during 1927 to 1930.

LORD FPORTZR: Noj; but if you add the whole lot up you will find
a great deal more was expended in those years than in al
the other years put together.

¥R, BZAULIEU: It is a fect,

LCED FORTER: Yes. If you are discussing what the percentage
oucht to be which you should a2llow, you must pay the greater
attention to those years; and the fact that there are a
certzin number of inferior years where you do not expend so
much - you will have to consider this at some time - herdly
justifies e difference between the 7.7 and 1, or whatever it

is.
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¥R. BEAULIEU: I think that we would be justified if we were
proceeding by average to take the years during which the
greatest expenditure was made; but there is one method which
is more correct and accurate. Ve took every year ————-

LORD PORTER: I cannot meke out that you did teke it every year.
If you cen convince me of that, I can understand it; but, if
you are going to take it qccurately, wnat you ought to take
is the amount spent in a year. 7You say: How much did the
amount spent in that year exceed another year, and teke it in
thet way?Z I do not think that was done as at present
edvised; but it may be that you can show me that I am wrong.

¥R, BEAULIEU: I cannot pass judgment on the accuracy of the
figures, but there is a table prepared by the expert of the
City where they, first of all, took the exact amounts spent
year by year;; secondly, they found out what was the index
cost during that particular year; &and then they adjusted the
actual amount spent during the year during which it was spent
with the index figure for 1941.

LORD PORTER: That is what this learned judge says.
MR, BEAULIEU: That is in accordance with the evidence.

LORD PORTER: But that seems to me to be subject to the criticism
that he himself also says that the years 1927 to 1931 were
really the expensive years and that the vast majority of the
expense was incurred in those years. That may be wWrong, but
that 1s the prima facie view that the learned dJudge's
observation produces.

¥R, BEAULIEU: May I refer your Lordships to volume 4 of the
joint case. At page 680 there is the statement prepared by
Mr. Cartier, of the Department of Statistics of the City. It
shows how he proceeded. It is exhibit "D.1l". You have,
first of all, starting from the left, the index figures for
every year as provided by the Federal Minister of Labour
and that is adjusted to the prices current in that year in
the City of Montreal. Theytook as & basis the statistics
of the Federal Government and they adjusted it to the prices
in the City of Montreal. Then we see that for the year 1913
the index figure is 72.4.

- LORD PORTER: Of course, it was cheaper in 1913 than it became

in 1941, I was trying to find the final result.

MR. BEAULIEU: 1In the third coiumn you have the amount spent every
year according to the admission; and then you have the amount
of the deduction made on account of the difference in the

index figure.
LORD PORTER: It is the gathering together of them all I want.

LO=D OAKSJ': Surely that 106,000 dollars odd is the reduction of
the 126,000 dollers odd by comparlson of 72.4 and 109, is it
not?

¥R, BEAULIEU: Yes, my Lord; that is so. That is how it
proceeds for every year,

LORD CAKSEY: That is mathematically accurate.

LORD PORTER: VYes; but I want to know how he reaches his general
coaclusion on it.

YR. BEAULIEU: All these figures are added on the last line of
that pege and it gives the difference between what was actually
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spent and /it would cost if it had been spent in 1941. The
difference is not given, but it is easy to compute. If we
take the last figure on the right with the previous figure,
We have a difference of 181,000 dollars odd. That is the
way we proceed, ’

LORD PORTER: May'I start at the beginning again? The base
figure is 100 , is it not?

¥R, BEAULIEU: Yes.

LORD PCRTER: And that is taken to be 1941, is it not?

LORD ASQUITH: ©No; it is 1936.

LORD PORTER: You calculate on that, do‘you not; and if so, why?

LORD OAKSEY: That is because the Government figures take that as
being the zero. .

LORD PORTER: But I thought we were going to compare 1941,

LORD OAKSEY: 8o they have, I think. They have compared all

these figures, 72.4 and 69.5 and all the rest of them, With
the figure for 1941 which is 109. '

LORD PORTER: It was 1940.
LORD OAKSEY: 194@Iwas 109, was it not?

MR, BEAULIEU: Yes; 109 was adopted for the roll of 1941. It is
: not contested that in the year 1941 we adopted a figure more
favourable to the company than is shown in the evidence; and
it is not contradicted theat in 1941 it was higher than during
the last six months of 1939 and the firet six months of
1940; so that on that point, as far as one can read the
evidence, I do not think there is any contradiction.

LORD ASQUITH: Could you explain the third column. Let us take
the first entry: 126,000 dollars odd in 1913. That was the
amount of cash actually spent, was it not?

MR. BEAULIEU: Yes.

LORD ASQUITH: Then what is the next column?
MR, BEAULIEU: That is the deduction,

LORD ASQUITH: For what?

YR, BEAULIEZU: The index figure of 72.4 of that year was lower
tran the normal, and so they made a deduction.

LORD ASQUITH: Let me put it in this way; The figure in the
right hand column of all was, one wWould have thought, 126,000
dollars in terms of the vrices of 1941. Is not that what it
is meant to be? But how in that case 106,000 dollars in
the intermediate column operates I cannot make out.

LORD NORKAND: Certain deductions had to be made.

LCSD PORTER: I am not sure; it is pure guesswork, It may be
thet the 106,000 dollars is & comparison between 72.4 and
1C0 so as to bring it to the m€an figure; and then it is put

up egein.

YR, BEAULIEU: Then, my Lords, there is some more edditional
informetion which is given to me about these figures. We must
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take into consideration that they deducted the amounis

spent which were deducted from the actual value; for
instance, the part of the demolition and internal walls which
were struck out. Of course, it is not a2ll expended here, but
the apparent discrepancy results from that fact that all that
7as deducted from the real velue was taken off.

LORD FORTER: Let us for the moment take this first ons. You have
got the three figures. 126,000 dollars is the ectual cost.
You have got 106,000 dollars which, as I understand it, is
the cost after deduction of the appropriate amounts. Vhat
is the 159,000 dollars? VWhat is that and of which of the
two former figures is that an index? I think thet Lord
Ozksey has given me the explanastion., The final column is the
eppropriate increase on the net amount. I can follow that.

MR, BZAULIEU: These figures, of course, were not contradicted.

LORD PORTER: Do you mind telling me how he gets them together
eventually? The total amount in Schedule "AY" is the figure
less walls, Vhat does thet mean? He gets so much for the
walls which were pulled. out?

MR. BEAULIEU: Yes; —the walls end the demolished sidewalk eand so
forth.

LORD PORTZR: That means the seme apparently. There is nothing
more to deduct.

LORD OAKSEY: The totel of the third and fourth columns.comes to
the same as the total of the third column when the deductions
have been made.

LORD PORTER: Those represent the only deductions made in that
case.

LORD OAKSEY: Yes. Then the last column is the same figures
written up because of the comparison between 109 and the
various index figures. '

LORD REID: Mr., Beaulieu, is it admitted that if this is the right
way to do it, to make annual adjustment, this table on page
680 is accurate?

MR, BEAULIEU: There is no admission, my Lord.
LORD REID: Has it been challenged? |

MR, BEAULIEU: There is no contradiction. The complainant took
the position that it was immaterial. : -

LCRD REZID: Then why is it suggested thet this is not the right
gy tvo co it?

YE. BEAULIEU: That is my difficulty.
LOED REID: Perheps ve had vetter wait until you come to that.

IR. BZAULIZU: I really do not know why the Superior Court did
not accept that figure, because it is pure methemetics. The
reason was clear. The Board thought it was a more accurate
way to establish year by year the deduction or depreciation
thet should oe medes. -

+ page 1,081, line 30, the judgment continues:
"Le second point sur lequel il y & divergence dtovinion" etc.
reading to the words on pesge 1,083, line 16 "100 per cent au
facteur valeur de remplacemcnt comme facteur®,

20



LORD PORTER: Vhat he 1s' compleining of is the teking off of

certain fectors when you ere dealing with replacement value
and saying that they ought not to be taken off there

because they are being teken off in the commercial velue,
That is true no doubt; but then you get the difficulty,
which you must always have in the case where you are taking off
velues, that the question of the accuracy and equitability of
what you allow for one eand the other must depend upon the
proportions in which you have regard, on the one hand, to
replecement value and, on the other hend, to commercial
velue., It would not be much use to sey, for instance, in o
building where only a portion 1s let end a pmetion is nosb
let: 7ell, we will not teke off anything for replacement
vealue, becsuse it is going to be shown in the commerciel
velue (if you are allowed enything for commercial value).
Therefore, the more influence you attribute to the commercial
velue the less eare you giving relief in respect of excessive
replacement value. Is that right?

BEAULIEU: Of course, we do not object to additional
depreciation on these ornementations provided you consider
only the replecement value, es it wés done in the lMinnesota
case. There weas only one epproach in the Minnesota case.

LOED FORTER: The Minnesota case had no question of letting at all.

¥R,

BEAULIEU: In the Minnesotea case, after having deducted what
they czll physicel depreciation, they deducted en edditionzl
percentege for the ornamentation, because, as was said by

the essessor in that case: 1iiell, the taste of the ornement-
ation was somewhat doubtful. ©Some thought that it was
begutiful end others thought it was not so beautiful. He said
that heving no other approach than production e# cosggg 6.
should add an additional depreciation, which might be LObsolescexs
beceuse if they did,this ornamentetion might supply their
obsolescence;  but our complaint is that in the present case
we deducted, first of all, a certain amount on account of
commercial value resulting from the fact that all these
ornamentetions did not a2dd anything to the rental value, so
that that hes been teken care of in the commercisl value. If
we do again make a further deduction, our respectful con-
tention is thet you should not 740 a thing twice on the

same ground,

LORD PORTER: I follow that, if the final result were thet you

were taking the commercial value as-the only consideration.
I cen follow it if you did not want & reduction in rental
velue and what they were teking was the replacement value;

-but, when you are combining the two, then the value of the

argument must depend on the proportion to which you attach
importance to one or other of those itwo factors. However,
do not let us bother ebout it now. As fgr as I can see it,
that is my difficulty with this criticism.

BEAULIEU: Our submission is that, first of all, you must
esteblish the replacement value as the building stands;
othervise it is imeginary. Then you must teke the commercial
velue as it stands. Ve are not dealing with an expropriation
case and we are not concerned with the commercial value later
on from the commercial point of view or otherwise: 1t 1s

2 valustion for the purpose of texation for three yeaors.

LORD ASQUITHE: It is quite clear that, if the bullding were

replaced the fact that there was excessilve ornamentation would
heve no relevence a2t 2ll., What you have to restore 1s the
actual vuilding and not some cheaper equivalent. It is only
possible to consider it if you ere able to say that these
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¥R,

ornamentations are yielding no return.

BEAULIEU: If there was no return, the commerciel value
would be lower then i1t is in this case.

LOED ASQUITH: It could not heve any effect on commercisl value.

LCRD PORTER: I think that is, in terms, true; but the moment

that you work these things out you find difficulty in
calcoculating these things in the use of the building.

LORD REID: Vhet is the theory behind replacement value? Is it

MR,

that 1f the particular owner did not have this building it
would be worth his while to build another one the seme,
although it was an expensive thing to do? Is that it?

BEAULIEU: Yes; that is the foundation of replacement value,
in my submission.

LORD REID: I cen quite see that the owner might say: "It would be

MR,

worth my while to put up a great deal of ornamentétion, but
not as much as all this; if I wes doing i1t a second time

I would still be, as I think someone said, proud, but I
would not do all this.," Vould not that ve a consideration for
reducing the replacement value by the reslly unnecessary
things?

BEAULIEU: First of all, we would have to have some evidence
that the Sun Life would do otherwise if it was building a new
building. There is no evidence of that fact. The Sun Life
is very proud of the building.

LORD REID: But some of the authorities go as far as to say thet

MR,

in every cese you must take that identical figure, no matter
how extravagant it is, when considering replacement. I was
wondering whether that really is the rule or whether you need
go quite as far as that.

BEAULIEU: I respectfully submit that it is the correct rule;
but the whole question is in the blending of the various
factors. That requires, in my submission, expert knowledge;
but we must, first of all, agree as to whether, when

talking of replacement value, we have to take a building that
we are going to replace as it is or take a building which is
not the building actually in question, but an imeginary one.
Then, of course, we come to an imaginary result. If we

take that, then there remesins the question in respect of
which ——=—-

LORD PORTER: That is what I want to get at. I think we had

YR.

better have this out now. Is this what you are aiming at?
Are you aiming at getting the value of this building and,
when you are aiming at getting the value of the building, you
say, or the experts say, that you should take various factors
into consideration? The simple factor was the kind of

fector which would be: For what price would a reasonable
tenant take it? Ve get rid of our difficulties in dealing
with a case vthere there is only one person who will take

it, namely, the builder, by saying that he has to be taken

as a problematiclperson.

BEAULIEU: I know there is a decision in this country to
that effect.

LCRD FORTER: I want to know how far you differ from that kind

of view in Canada. Primarily I should have thought that what
you would want to know is what somebody would have paid for it,
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just as we would ask in this country: VWhat would somebody
rent it at? You teke the actual owner as one of the com-
vetitors in that respect. Then I should have thought that
in Canada you would say: iVhat would anybody pay for this
building? One of the people you would take into consider-
ation &s & person who was up for it is the actual builder.
You have to make up your mind as best you can what is the
result. Am I right in saying that that is whet the Camfiian
law hes in mind when it asks the question: What is the
velue of the building for rating purposes?

MR. BEAULIEU: Vith respect, I would not zgree with that, because

I think it is not in accordance with our jursprudence, although
I think the result would be the same, VWhen we are looking
at the price a bidder would bid, we must consider another
question: Would the owner ber willing to accept the price?
fie have only one way to know that: it is the valuation made

© by the Sun Life itself; namely, the veluation on the roll
that the value of the property was 16,000,000 dollars. There-
fore, I conclude that, if the Sun Life was a bidder, it would
go up to 16,000,000 dollars before letting the property go.

LORD PORTER: That is one method of deeling with it; but I am

asking a different question from that. That is answering my
question by giving a solution from deduction; but I want to
know what principle you are asking us to apply under the

Canadian jurisprudence in order to ascertain what the
building is worth. What¥the ultimate ground or basis upon
which you are going to findyamw value.

MR, BEAULIEU: I would respectfully submit, that under our juris-

prudence, we must, first of s&ll, take into consideration
every element of value, giving preference to elements of
velue based on facts such as the reproduction cost (that is a
fact), such as an income value (that is a fact) and such

as a market value, Where there is in existence a market.

Once you have one of the elements missing, such as market
value, under our law, as I understand it, it is not advisable
to imagine a market which does not exist, but we must purely
and simply consider the remaining factors. I am speezking
only from the point of view of a minister of taxation
assessing buildings and land. As I understand it, it would
not apply to sn expropriation. When we are asseSsing a
tangible thing such as a building or land, my submission
would be that we must, first of all, give consideration to
these three elements and, if one is missing, to the other
two, subject to correction, if necessary,

LORD PORTER: 1In order that I might follow your argument and get

it right, in that case there is no reason whatever for any
deduction in respect of ornamentation or expensive fittings
or anything of that kind. You sey: "This is the building"
and the replacement value you take is that building as it
stends®. Is that right?

¥R. BEAULIEU: Thet would be right if it wes a building owned
and occupied by its owner completely. In that metter we
would purely and simply consider what it cost to replace
the same property at the time of the valuation.

LORD PORT=R: I follow that answer. Let us take my next question.
Suppose it is wholly let out, whet.do you do then?

YR, BEAULIZU: I there is no market value, then we cannot
consider it.

LCAD FORTER: Ko, but suppose it is wholly }etﬂout, in wpich.
caese there musi pe some velue to be obtained. OSupposing it

is wholly let to other people so thet you heve z revenue;
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MR,

what do you co then?

BEAULIEU: Ve take replecement cost.

LORD FORTER: ©No; you take replacement cost 50 per cent and

LER .

revenue 50 per cent. Supposing the building has been built
and is used purely in order to be let to other people so
that you are looking to the revenue from it;’ As I under-
stand what has been said in this case, what you take is thet
you consider 50 per cent replacement value and 50 per cent
revenue, That is right, is it not?

BEAULIEU: For commercial buildings; yes.

LORD PORTER: Then when you have it partislly let and pertially

occupied, you find some sort of relation between the
percentages from which you get your basic figure, s in this

~cese they took 90 per cent.

BEAULIEU: 90 per cent was taken purely and simply on
account of the facts then existing. Vhen they came to fix

a percentege for the commercial value, ¥r. Vernot looked at
the space which was actuslly occupied by the tenents. He
szid: '"Here is a building which I must assess according to
tvio fectors., So fer as replacement value is concerned I,
first of all, without any discussion, put 50 per cent". Vhen
it comes to commercial value, the question for him was on
whet basis he could fix a percentage. He took for his basis
the space occupied by tenants and, finding that the spzace
occupied by tenants was 40 per cent, he multiplied 40 per
cent by the 50 per cent left; and 40 multiplied by 50

ver cent is 20 per cent. Normally, he would have considered
the commercial value on a basis of 20 per cent, but he went
further. Thisg is why the Board of Revision correct him. He
thought that hée could deduct another 10 per cent on account
of the fact that the space occupied by the Sun Life was the
best space of the building.

LORD PORTER: I do not know why the Board of Revision took 173

MR.

per cent.

BEAULIEU: They adopted another measure. They adopted the
rentals actually received as compared with the rentals charged
by the company in its books

LORD PORTER: To itself. That was 17 per ¢ent against 83 per

YR

cent, There are various problems we shall have {to consider.
One is what we ought to take as replacement value;

-secondly, whether it is accurate - of course, this may

depend on a long series of decisions in your courts - to say
that, where 2 building is wholly occupied, you ought to
regard replacement as 50 per cent and revenue as 50 per cents;
and from uhat of course, one has to consider the various
modifications of the 50-50 basis which take place, Those are
the problems we have to consider, are they not, because
obviously the Board cannot go into deteil with regard to
this, that or the other figure? It must get some general
principle on which it has to act.

BZAULIEU: I suggest that the memorandum lays down the
general principle; and, of course, it is mentioned in the
mexorendum with gll the circumstances that must be considered
in each cese.

LCORD PORTz I 2greec; but the question is how far we cen con-

s
M,

s1der tne memorandum in its present form if it is a principle
which ought to be followed.

BZAULIEU: In my submission, the memorandum is in accordance
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with our law, Of course, it is not a binding or a legel
document. ‘

LORD FORTER: Thet is whet I mean., You say that it is in
eaccordance with your practice and a practice Which has
existed so long that it has become in effect a legal document.

=, BEAULIEU: That is our submission, my Loxrds.

(Ad journed till tomorrow morning at 10.30).




