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IN TH® PRIVY COUNCII, No. 31 of 1951

ON APPEAL

FROM THE HIGH COURT OF AUSTRALI/
I ITS APPELLATE JURISDICTION

BETWHEIIN

THE PZRPETUAL TX{ZCUTORS TRUSTEDZS AND
AGENCY COMPANY (W.A.) LIMITED as
®xecutor of the will of Patrick
Andrew Connolly deceased Appellant

- and -

BORGE ALFRED MASLEN, JOHN ANDREW
MASLIEN KENNSTH GEORGE MASLEN and

RICHARD WALLACHE MASLEN Respondents.

RECORD OF PROCIEDINGS

and JUDGMZENTS of the Supreme Court of
Western Australia and the High Court of
australia, _

No. 1,
ORIGINATING SUMMONS

L BT the above named defendants attend the

Judge in Chambers at the Supreme Court Perth at
the time specified in the margin hereof upon the
application of the above named plaintiff for the

In the
Suprems Court
of wastern
Aust{g}ia

No. 1.
Originating

Summons

determination of the following questions namely:- 17th February

1. Did the above named dead dated the 17th day
of June 1946 validly assign to the defendants the
intercst or any part of the 1nterest of the above
named Patrick Andrew Connolly deceased in the
amount of £2132.9.2. and in the amount of
£562,14,11. paid in pursuance of the Wool
Realisation (Distribution of Profits) Act No, 87
of 1948 in respect of wool marketed by the

Mardathuna Pastoral Co.-

1950



2 ' _
2, Have the defendants any right title or interest

In the
Supremse in the said moneys or any of them by virtue of the
court of said dsed,
Western
Australia - DATED ‘this 17th day of February 1950,
No., 1. NOTE: If you do not. attend either in parson or by a
Originating Solicitor at the place above mentioned at the time
Summons mentioned in the indorsement hereon such order will
17th Februarybe made and proceedings taken as th° Judge may
1950, think just and expedient,
‘continued
It is intended to serve this sumnions on the 10
defendants only.,
For hearing on Tuesday the 28th day of February
at the hour of 10,30 o'clock in the forenoon.
This summons was taken out by Hubert Parker &
Byass of 15 Howard Btreet, Perth. Solicitors for
the Plaintiff.
NOoe 20 Noe. 2.
Affidavit
of Percy AFFIDAVIT of PERCY GRANVILLm CARTER
Granville sworn l4th February 1950,
Carter sworn ' .
14th Febru- I, PERCY GRANVILLE CARTER of 96 Florence Road 20
ary 1950 Nedlands in the State of Western Australia

Company Secratary make oath and say as followss -

1, I am the Secretary of The Perpetual Zxecutors
Trustees and Agency Company (W.A.) Limited,

2 Patrick Andrew COnnolly late of City Mutual
Buildings 62 Saint Gecrge's Terrace Perth in the
State of Western Australia pastoralist deceased .
died on the 28th day of December 1946 after having
made and duly executed his last Will and .testament
bearing date the 1st day of sugust 1946 whereof he 30
appointed the said Company to be the Exsecutor,

3. Probate of the 8aid Will was gfanted by:this
Honoursgble Court to the said Company on the 24th
day of December 1947.

4, - The sald Patrick Andrew connolly deceased
and one Claud Ashley Laffer (now deceased) carried
on in partnership the buginess of pastoralists
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under the name of the Mardathuna Pastoral Company.
The said Patrick Andrew Connolly deccased and the
gaid Claud Ashley Laffer deceased carried on the
said business in partnership for many years and at
all times relevant to this present application
until the 17th day of June 1946,

5., By a deed dated the 17th day of June 1946 the
gaid Patrick Andrew Connolly deceased assigned to
the defendants all his right title and interest in
the sald Mardathuna Pastoral Company in accordance
with the terms and conditions more particularly set
forth in the said deed. A true copy of the said
deed 13 hereunto annexed and marked with the

letter "a",

6, The said Patrick Andrew Connolly deceased and
the said C¢laud Ashley Laffer deceased were
entitled to the assets and the profits of the said
partnership business in equal shares and to the
bast of my knowledge information and belief thera
was no written partnership agreement betwacn them
in connection with this partnership,

7. Between the years 1939 and 1946 inclusive
certain wool the property of the said partnership
was markated through the Westralian Farmers
Co-operative Limited and through Elder Smith and
Company Limited, _

8. In the yaoar 1948 the Wool Realisation
(Distribution of Profits) Act being No. 87 of 1948
was passed by the Commonwealth Government. ' In
respaect to the said wool marketed as aforcsaid the
following sums of monsy have been received under
the provisions of the said Act:

By the Perpetual Executors Trustcees and
Agency Company Limited as exscutor of the
Will of Patrick Andrew Connolly deceased the
sum of £2,132.9.2. from the Wastralian-
Farmers Co operative Limited,

By the defendants the swa of £562,14,.11,
from Elder Smith and Company Limited,

Qe The Plaintiff and the - defendants have agreed
to hold the said monies pending the determination

In tha
Supreme
Court of
Western
Australia
Affidavit
of Percy
Granvilloe
Carter sworn
1l4th Febru-
ary 1950,
continued
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In the of the question askad in the summons herein.
Supreme . . . s
court of SWORN at Perth in the State of o
western - Western Australia this 14th - P. G. CARTER -
Ausjgg%ia day of February 1950 Before me

No, 2
Affidavit - H, N, WALKER
of Percy ‘ : .
granville A Commissioner of the Supreme Court of

Carter swom Western Australia for taking affidavits.

14th Febru- : : L _ : L .
ary 1950, This affidavit is filed on behalf of the Plaintiff.
continued o

No. 3. ) . NOe 3. .
Exhibit " A"  EXHIBIT "A" referred to in the Affidavit 10
referred to of Percy Granville Carter. ,

in the Affi-
davit of This is the axhibit marked "AY rafarred to in the

Percy annexad affidavit of Percy Granville Carter and
Granville sworn before me this 14th day of February 1950
Carter

 He W, WALKER

A COmmissioner.for taking affidavits,

AN INDENTURE made the 17th day of June One
thousand nine hundred and forty six B ETWEEN
PATRICK ANDREW CONNOLLY of City Mutual Buildings -
62 Saint George's Terrace Perth in the State of 20
Western Australia pastoralist of the one part
GEORGE ALFRED MASLEN of Mardathuna Station in the
State of Western Australia pastoralist of the’ -
gacond part JOHN ANDREW MASLEN of Mardathuna
Station aforesaid pastoralist of the third part
KENNETH GEORGE MASLEN of Mardathuna Station
aforesald pastoralist of the folurth part and:
RICHARD WALLACE MASLEN of Mardathuna Station
aforesaid pastoralist of the fifth part

WHERZE AS Patrick andrew Connolly for sone 30
time past has been carrylng on the business of
pastoralists and graziers in partnarship with one
Claud Ashley Laffer of 17 Highway Nedlands in the

8aid State Pastoralist under the name of the .
"Wardathuna Pastoral Company" on the station known

a8 Mardathuna Station in the Gasgoyne District of
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the said State A N D WHERBAS the parties heracto
havae agread to make an exchange of the real and
parsonal proparty herainafter mentioned in manner
harginafter appearing A N D WHZREAS tho said
Richard wWallace Maslen is an infant and it is
intended that on his coming of age he shall ratify
and confirm these presants

N 0w THIS INDENTURE WITNESSETH:

That in consideration of the saild agreement and
in consideration of the assignment hereinafter
contained by the said Georgse Alfred Maslen to the
said Patrick Andrew Connolly and for divers other
good caugaes and considerations -

1, The said Patrick Andrew Connolly heroby
assigns to the said George Alfred Maslen, John
Andrew Maslen and Kenneth George Maslaen all his
right title and interest in:-

(a) All those lands being:-

(1)

(11)

All those lands situatae in the district
of Gasgoyne in the said State compris-
ing 314,405 acraes or thereabouts and
being the whole of the land comprised
in Lease No. 394/694 Crown Lease

328/1936

All those lands situate in the district
of Gasgoyne in the said State compris-
ing 590 acres or thereabouts and being
the whole of the land comprised in
Lease No. 1091/41A.

All of which said pieces of land are standing
in the names of the said Claud Ashley Laffer and
- Patrick Andrew Connolly as tenants-in-conmon,

(b) A1l the buildings srections and 1mpfove-
ments fixtures and fittings standing in or
being upon the said lands,.

(c¢) The goodwill of the business of the ,
Mardathuna Pastoral Company carried on by the
said Patrick Andrew Connolly and Claud Ashley
Laffer upon and in connection with the said

lands.

In the
Supremae
Court of
Wastexrn
Augtralia
. No. 3.
Exhibit "Aw

rafarred to
in the Affi-
davit of
Parcy
Granville
Carter,
continued
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(d) Al1 movable machinery aengines plant vehicles
furniture stores stock-in~-trade utensils chattels

and effects and the sheep horses cattle and live-
stock employed on the said business or belonging
thereto or being in or upon the sald lands

together with the benefit of all contracts and
engagements and book debts to which the said

Patrick Andrew Connolly and Claud Ashleylﬁtferznqybe
entitled in comnection with the said business
together with all other asgets of the sald. 10

business.

(e) All moneys due by the said Mardathuna
"Pastoral Company to the said Patrick Andrew
Connolly including the sum of Seven thousand
pounds loaned by the said Patrick Andrew Connolly
to the said Mardathuna Pastoral Company..

to be held by them as tenants-in-common in the
following shares and in manner following that is
to says

Ons equal fourth part to the said Georgs Alfred 20
Maslen his executors administrators and assigns,
one equal fourth part to the said John Andrew
Maslen his exscutors administrators and assigns
one equal fourth part to Kennsth George Maslen his
executors administrators and assigns, and onec
equal fourth part to the said George Alfred laslen
I TRUST for the said Richard Wallace Maslen his
executors administrators and assigns 1f and whcn
he shall attain the age of twenty one years and

~shall within a rcasonable time thercafter by deed 30

ratify and confirm these¢ presents and if the said
Richard Wallace Maslen dies before attaining the
age of twenty one years or fails to ratify these
presents at the time and in the manner aforesaid
then IN TRUST for the said George Alfred Maslen
John Andrew Maslen and Kenneth Gecorge Maslen and
thelr respective administrators cexecutors and
assigns as tenants-in-common -in equal shares,

2. AYD IT IS HEREBY AGREED that the said George

Alfred Maslen may apply the whole or such part as 40
he in his discretion shall think fit of the income

of the ons equal fourth part which he holds in

trust aforesaid towards the malntenance education

or advancement of tho-said Richard Wallace lMaslan
during his minority W O W 'IT IS FURTHER AGREED

that the said George Alfred Maslen shall have power



10

20

30

40

7

to maintain tha sharc which he 8o holds in trust as In the

aforesaid in 1ts presant form of investment and to Suprame
amploy the said share so held in trust as aforesaid Court of
and the income and profits of Such share and tha Wastorn
investments repraesenting the same in the carrying Australia
on of the said business of the said Mardathuna Noe 3 .
Pastoral Company and shall in roespect of such share Exhibit " A"
and the -income and profits thexreof and the raferrcd to
invastments representing the same have as full in the Affi-

powers of management including the mortgaging and davit of

pledging of the same as ha would have if he were  Percy

the absolute ownar thereof, _ Granville
Carter,

3. The aforesald property 1s assigned subJect to continucd

all mortgage gasaments aencroachmnents and encun-

brances affecting the same whether registered or

not and the said George Alfred ¥aslen John Andraw

Maslen Kenneth George Maslen and Richard Wallace

Maslaen hereby jointly and severally covenant with

the sald Patrick Andrew Connolly that they will

duly and. punctually pay all principal interest and,

other moneys from time to time dus and payable by -

the said Patrick Andrew Connolly or by the.said .

Mardathuna Pastoral Company under any of the sald -

mortgages casements ancroachments or encumbrances

and will duly and punctually perform and/or observe

all the covenants conditions and stipulations .

contained and/or implied in and do all acts and .

things required to be. done. under any of tha said

mortgages easements encroachmonts and encumbrances.

and will indemnify and keep indemnified the said

Patrick Andrew Connolly his heirs exccutors and .

administrators against all accounts claims demands

proceedings sales foreclosures or otherwise madc or

arising under or by virtue of any of the said

nortgages casements encroachments or encumbranccs,

4, The Sald George Alfred Maslen John Andrew

Maslen Kenneth George Maslen and Richard Wallace

Maslen do hereby further jointly and severally

covenant with the said Patrick Andrew Connolly that :
they will during the continuvance of the terms '
created by the said leasses pay the rent reserved

by the said Lecaass and perform all the covenants

by the Lessee tharein contained and/or implied- and

will keep the said Patrick Andrew Connolly hisg

heirs executors and administrators indemnified

against all actions expenses claims demands and

ligbility on account of the non-payment of the said

rant or the braach of the said covenants or any
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of then.,

5 This assignment shall take effect as from the
first day of July One thousand nine hundred and
forty six on which day the said George Alfred -
Maslen John Andrew Maslen Kenneth George Maslen

and Richard wallace Maslen shall be entitled to the
possession of all the aforesaid property hereby
assigned and to the receipt of ths rents and
profits thereof. The said George Alfred Maslen John

. Andrew Maslen Kenneth George Maslen and Richmrd 10

Wallace Maslen hereby jointly and severally
covenant with the said Patrick Andrew Connolly that
a8 from the first day of July one thousand nine
hundred and forty six they shall bear pay and
discharge all outgoings in respect of the said
property and the covenants on their bchalf con-
tained in paragraph three and four of these
presents shall take effact as from the said first
day of July one thousand nine hundred and fortysix

AND THIS IDENTURE ALSO WITNESSETHs that in further 20
pursuance of the said agreament and in considera-
tion of the acsignment heraeinbefore contained and
for divers other good causes and considerations:-

6. The said George Alfred Maslen hereby assigns
to the said Patrick Andrew Connolly his heirs
executors administrators and assigns the unen-
cunbered fee sinple in possession of all those
pieces of land beings:- :

(a) Portions of Canning Loocation 13 and being

Lots 170 and 171 on deposited plan 3047 and 30
being the whole of the land comprised in '
Certificate of Title Volume 495 Folio 65,

() Portion of Canning Location 13 and being
part of Lot 172 on Plan 3047 and being the
whole of the land comprised in Certificate of
Title Volume 591 Folio 65.

(c) Portions of Canning Location 13 and being
Lots 149, 150, 151, 16%, 167, 168 and 169 on
deposited plan 3047 and being the whole of the

land comprised in Certificate of Title Volume 40
540 Folio 28,

Together with the buildings erections improvements
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fixtures and fittingo standing therein or being
theraon.

7o The said Patrick Andrew Connolly shall bo
gntitled to the possession of the said lands and
to the receipt of the rents and profits thereof as
from the first day of July one thousand nine
hundred and forty six as from which date all out-
goings shall be bhorne paid and discharged by thae
sald Patrick Andrcw Connolly and the Same shall

if noecessary be apportioned,

8. This transaction is subject to any consent
required under The National Saecurity (Econoric
Organistation) Ragulations,

IN WITNESS whereof the parties hereto have
hereunto set their hands and seals the day and
yegar first hercinbefore written

SIGNED SEALED AND DELIVERZD by )
the saild PATRICK ANDREW comIOLLYg P.A, CONWOLLY
in the presence ofs:- - :

Arthur B, Turner
C.D.

S IGNED SEALED AND DLLIVERED by
the said GEORGE ALTRED MASLEN G.A. MASLEN
in the-presence of:-

Arthur E, Turner

SIGNED SEALED AND DELIVERID by
the said JOHN ANDRIW MASLEN in
the presence of:-
0., Mandelowitz,
J.D.

T A, MASLEN

R

SIGNED SEALZD AND DELIVERED by )
the said KENNETH GEORGE MASLEN 3 K.G. MASLEN
in the presencc of:- '

0. Mendelowitz.
JP.

SIGNED SEALED AND DELIVERED by
the said RICHARD WALLACE MASLEN
in the presence of:-

Arthur B, Turner

R.W. MASLEN

In tho
Suprone
Court of
Western
Australia

No. 3.

Exhibit "aA"
raferrcd to
in the Affi-
davit of
Parcy
Granville
Carter,
continued
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In the I  NO. 4,

Supremse
Court of JUDGMENT of His Honour Mr, Justice Walker,
Western

Australia_ 1l. In these two matters the material facts are
“4, not disputed and arc as followso-

Judgmﬁnt _ _

of His " (a) For many years prior to the year 1946
Honour Mr, . Patrick Andrew Connolly and Claud Ashley
Justice Laffer (now hoth deceased) under a verbal
Walker, partnership agreement between them carried
22nd May - on business together as pastoralists under
1950 the name of Xardathuna Pastoral Company as

partners in equal ShareS.

(b) Between the years 1939 and 1946 inclusive
the partnership marketed wool produced by

them through Westralian Farmers’ Cooperative
Ltd and TWlder Smith & Co. Ltd. respectively,

(c) Since 21st Decorber 1948 when the Wool
Realisation (Distribution of Profits) Act
1948 (C'wealth) came into operation, two
suis of mongy, £2,132.9.2. and £562,14,11,
have beean dlstributed unéer the provisions
of that Act in~reSpeCt of the said-wool.

(da) The sum of £2, 132.9 2 has been ‘received by
the Perpetual Executors Trustees and Agency

Company (W.A.,) Ltd. as the Bxscutor of the
Will of Patrich Andrew Connolly decd, and

- the sum of £562,14.11, has been recesived by

the defendants in these two proceedings,

(e) By a deed dated 17th June 1946 Patrick
Andrew Connolly assigned to the dsefendants
named in Originating Surmions P No0,5/1950
all his rlght title and interest as a
partner in the assets of the said partner-
ship - Mardathuna Pastordl Co,, which in
accordance with the terms of the said deed
took effect as from 18t July 1946

(f) By a dead dated 2nd October 1946 Claud
Ashley Laffar assigned to the defendant
George Alfred Iiaslen all his right title
and interest as a partner in the assets of
the sald partnership - Mardathuna Pastoral
Company, and in accordance with the terms

10
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of the said deed such assignment took oeffact
a8 from 18t October 1946,

consequently after 1st October 1946 both
the sald Patrick Andrew Connolly and Claud
Ashley Laffer no longer had any proprietary
interest in, or any other lagal right to,
the forrmaer partnership business or the
assats thereof, and in their place ths
dafendants named in these two originating
summongas with varying interest or shares
as baetwecn them became the owners in
possession of such business and assets, and
continued so to be at the time when the
said two sums of money, £2,132,9.2. and
£562,14,11. vere distributed under the above
mentioned Act as aforesaid,

(e)

h)
( 1946 and probate of his Will was granted to
to the Perpaetual Executors Trustees and
Agency Co. {W.A.) Ltd, a8 the Executor
thersof. Claud Ashley Laffer died on 22nd

January 1949 and probate of his Will was
granted to his widow REleanor Forrest Laffer
a8 one of the Executors appointed by the
~ 8aid V{illl :

2. Questions have arisen concerning the person or
persons entitled to take the beneficial interest
in the said two sums of money which at present arc
being held in trust pending a decision upon such
questions in these proceedings.

3+ The Plaintiffs in originating Sumons P No,
5/1950 are concerncd only in so far as the estate
of Patrick Andrew Connolly deceased nay be
considercd to have a beneficial interest in the
sald sums of monsey or either of them. The Plaintiff
in originating Summons I Wo. 4/1950 is concerned
only in so far as the estate of Claud Ashley Laffer
deceased may be considered to have a beneficlal '

interest in the said sums of money or eithor of then.

4, The determination of the said questions depends
upon an examination of the relevant provisions of
the Wool Realization (Distribution of Profits) Act
1948 (C'wealth) and when examining those provisions
it must be remembored that when Patrick Andrew

Patrick Andrew Connolly died on 28th December

In the
Suprene
Court of
Western
Australia

No.4.
Judgment
of His
Honour Mr.
Justics
Walkar,
22nd May
1950,
continued
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In the Connolly and Claud Ashley Laffer respectively in
Suprem& . 1946 assigned their said partnership. interest to
court of  {hg respective defendante neither of them had in
Western mind or contemplatcd the possibility of the said
Australia .4 being subsequently enacted by the Commonwaalth

No.d. Parliament, and the distribution to their partner-
Judgnment ship of moneys under the said Act. Had such a

of His possibility been in their minds and they had

Honour Mr, purported to include in the assignments of chattels
Justice = made by them respectively an assignment of their 10
Walker, expectant share of the moneys distributcd under

22nd May the said Act, 1t is certain that by reason of the

1950, provisions of scction 29 of the Act such assign-

continued ments of such expcctant shares would have been
null and void.

5. The relcvant provisions of the Act appcar to be
the following -~

(a) Section 7, which prescribes the ratio in
which the moneys available for distribution
shall be distributod and the persons to 20
whom such distribution shall be made when
such porsons ar¢ alive and are individuals,

(b).Section 10, which prescribcs the persons to
whora distribution shall be made when the
wool submitted for appraiscment was supplied
by a conpany which has8 since become defunct
or by a partnership Wthh has. 51ncc bean
dissolved, ‘

(¢) Section 11, which prescribes the person in
a fiduciary ocapacity to whom the distribu- 30
tion shall bc made when the person. otherwise
entitled to such distribution is dcceased.,

6. Under section 10 of the Act it is provided that
where participating wool was supplied for appraise-
ment by a partnership which has been dissolved, an
amount which would otherwise be payable under the
Act to the partnership may be paid by the Commission
to any former partner or partners (including the
personal rapresentative of a deceased former
partner): and that in such case, where an amount 40
has been paid in pursuance of this section, the
rights duties and liabilities of the person to

whom it is paid in respect of the amount shall be
the same as if it were part of the proceeds of a
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pale of the wool by the partnership rniade at thae
time of the supply of the wool for appraisement,
According to affidavits filed in these proceedings
the participating wool was supplied for appraisc-
ment during the period 1939-1946 inclusivae, but
there is nothing to indicate whether any -of such
wool was 8o supplied subsequently to 30th June
1946, and before 313t December 1946,

Until 1st July 1946, the partners in the
partnership of Mardathuna Pastoral Company were
Patrick Andrew Connolly and Claud Ashley Laffer
with equal Bhare interests. After 30th June 1946
and until the 1st Qotober 1946 the partners in the
sald partnership were Claud Ashley TLaffer and the
defendants named in Originating Summons P 5/1950,
as the assignees of Patrick Andrew Connolly, ths
said Claud Ashley Laffer holding one half interest,
and the said defendants as such assignees holding
the other half interest between thern; and after ths
1st October 1946 the partners in the said partner-
ship were the defendant named in Originating
Summons I, 4/1950 (George Alfred Maslen) as the
assignee of the said Claud Ashley Laffer, and the
defendants named in Originating Summons P 5/1950
a8 the assignees of Patrick Andrew Connolly, the
assignee of Claud Ashley Laffer holding the
latter's half interest, and the assignsee of Patrick
Andrew Connolly holding the other half intersest
between them.

7. Thus in the terms of section 10 of -the sald
Act, it will be necessary to ascertain firstly in
what proportions the said wool was marketed by the
partnerahip (a) before 1st July 1946, (b) betwean
1st July 1946 and before 1st October 1946, and

(c) between 18t October 1946 and 31st December
1946, and thereafter the persons who hava
rgspectively received and at present arse holding

“the said two sums of money, namely, £2,132.9.2.

and £562.14.11, distributed under the Act in
respect of such wool, will hold the same in
proportions corresponding to the proportions in
which the said wool was marksted by the partner-
ship during the sald three periods respectively.

8, Such persons will then hold the said roney s
apportioned as aforesaid in trust as followss~-

In the
Supraeme
Court of
Waestaern
Australia

No«4d .
Judgnent
of His
Honour Mr,
Justice
Walker,
22nd May
1950,

continued
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(a) as to that proportion of such moneys as has
‘been distributed under the said Act in
respect of that proportion of the said wool

" marketed before lst July 1946 -~ for the
estates of Patrick Andrew Connolly deceased
and of Claud Ashley Laffer deceased
respsctively in equal shares;

(b) as to that proportion of such moneys as has

been distributed under the said Act in

respect of that proportion of the said wool 10

narketed after 30th June 1946 and before 1st

October 1946 - for the estate of Claud’

Ashley Laffer deceased as to one half share

and for the defendants named in originating

sunmions P 5/1950 as to the other half share

batween tham; and _

" a8 to that proportion of such moneys as has
been distributed under the said Act, in
raspact of that proportion of the said wool
nmarketed after 30th September 1946 and up
to 31st December 1946 -- for the defsendants
named in originating sumrions P 5/50 as to
one half thereof, and for the defendant
named in originating surmons I, 4/50 as to. -
the other half thersof. In that way will
compliance be had with the provisions of
section 10 of the said Act that the persons
now holding the said moneys shall have in
respect to the same, the same rights duties
and liabilities as if the said moneys were
‘part of the proceeds of a sale of the wool
madae at the time when the partnership ‘as
it subsisted from time to time marketed
the saild wool. : o

20

30

There will ba accordingly an order in the

9.
8 of this opinion.

terms of paragraph

10, 'There will also be an order that the costs of
all the parties represented and appearing in the-
Originating Summonses F 5/50 and I 4/50 respec-
tively as between solicitor and client shall be
pald out of the said two sums of money prior to
such apportionment thereof as may be necessary in
accordance with the observations made by ne in
paragraph 7 of this opinion., Fit for counsel,

40
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IN THE SUPRELE COURT . " P. No. 5 of 1950

OF WESTERN AUSTRALIA

IN

10

BETWEE

THE LIATTER of an Indenture dated
the 17th day of June 1946 between
PATRICK AWDREW CONNOLLY of the one
part and GEORGE ALFRED MASLEN,
JOHN ANDREW MASLEN, KENNETH GEORGE
MASTEN and RICKARD WALLACE MASLEN
of the other part

N

20

THE PERZETUAL BXECUTORS TRUSTEES
AND AGENCY COMPANY (W.A) LIMITED
as Executor of Patrick Andrew
Connolly deceased Plaintiff

- and -
GEORGE ALFRED MASLEN, JOHN ANDREW

MASLEN, KENNETH GEORGE MASLEN and
RICHARD WALLACE MASLEN Defendants

BEFORE THE HONOURABLE MR. JUSTICE WALKER:

LN CHAMBERS

LONDAY THE 22nd DAY OF MAY 1950:

AND WEDNESDAY THE 14th DAY OF JUNE 1950:

UPON READING the driginating summons he rein

dated the 17th day of February 1950 and upon

reading the Affidavit of Percy Granville Carter
sworn 14th day of February 1950 and filed herein

and upon hearing lr. W.H. Byass of Counsel for

the Plaintiff and Mres J.P. Durack K.C. of counsel
30 for the Defendants IT IS ORDERED that the persons

who hold the sums of money being the sums of
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£2132. 9. 2. and £562.14, 11. mentloned in the
gaid summons shall hold such sums in .trust for
the following persons being the persona entztled
thereto namely:~

(a)

- Act No. 87 of 1948

(b)

As to that- portion of the said monies

a8 has been digtributed under the Wool

Realisation (Distrxbution of Profits)
- in respect of that
portion of wool (being the wool
described in the said affidavit)
supplied for appraisement before the
1st day of July 1946 for the estate
of Patrick Andrew Connolly deceased
and the estate of Claud Ashley Laffer
deceaged respectively in equal shares
the Defendants having no right title
or interegst to or in this portion of
the sald monies.

That as to that portion of the said
monies as has been distributed under
the said Act in respeot of that portion
of the said wool supplied for

- appraisement after the-30th day of

June 1946 the Plaintiff has no .
interest to or in that portion of the

said moneys and the said,persons_shall._

hold fthis portion of the said monies

"gfor the persons who are entitled

AND IT. IS FURTHER ORDERED that the. costs of all '

thereto as set out in the Judgment of .
Welker J, in originating summons

L No. 4 of 1950 between Eleanor
Forrest Laffer (Plaintiff) and George
Alfred laslen (Defendant)

parties as between Solicitor and Client shall be
raid out of the said sums of money prior to any -

apportionment thereof

AND THAT these proceedings

10

20

30
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1

were fit to be attended by Counsel.

C. LANGOQULANT
Agsocliate
This ordexr was extracted by Hubert Parker

& Byass, 195 Howard Street, Perth, Solicitors
for the Plaintiff.

Noe 6.

NOTICE OF APPEAL TO THE HIGH COURT
OF AUSTRALIA.

TAKE NOTICE +that this Honourable Court
will be moved by way of Appeal at the sitting
hereof appointed to be held at Perth in the
State of Western Australia on the fifth day
of September 1950 or at such other time and
place as may be fixed by this Honourable
Court 3BY COUNSEL on behalf of the
Appellants. that the whole of the Judgment
of the Supreme Court of Western Australia
made and given betwsen the parties hereto
dated the 16th day of June 1950 be set
aside and that in lieu thereof Judgment be
entered for the Appellants (Defendants)
upon the following grounds:-

(1) The Judgment was wrong in law in
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Yo. 5
Order of
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1950
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that the learned Judge should have
decreced that the persons who have
recsived and at the pregent time

are holding the two sums of money,
namely, £2132. 9. 2. and £562.14.11.
distributed under the Wool
Realisation (Distribution of Profits)
Act 1948 (Commonwealth) in respect of
“wool supplied for appraisement

during the period 1939-1946 inclusive

in these procecdings will hold ons
half share thereof for the
defendants in equal shares and not
for the estate of Patrick Andrew
Connolly deceased.

(2) Thne learned Judge was wrong in the
conatruction which he placed on
Section 10 (3) of the said Act and
should have held that one half share
of each of the two sums mentioned

. passed to the defendants under the
- Deoad exscuted by Patrick Andrew
Connolly deceased and the deferidants
and dated the 17th day of June 1946.

'Z.(3) Section 29 of the said Act has no
~application in relation to the said
‘Deed dated the 17th dey of June 1946,

DATED'thls 6th day of July 1950

. DWYER DURACK & DUNPHY
Solicitors for the (Defendants)
Appellants, 33 Barrack Street,

Perth.

To the (Plaintiff) Respondent,

The Perpetual Executors Trustees and Agency
Company (W.A) Limited as executor of the Will
of Patrick Andrew Connolly deceased, and to
its Solicitors, llessrs. Hubert Parker & Byass,
15, Howard Street, Perth.
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Noes 7.
REASONS FOR JUDGMENT - Sir John Latham, C.J.

‘The quaestion which arises in two of these
appeals (G.A. Maslen & ors, v, The Perpetual
Executors, Trustees & Agency Co. (W,A.) Linited,
and G.A. Maslen v, E,F, Laffar) relates to the
rights to moneys paid under the Wool Rcalization
(pistribution of Profits) Act 1948 in respect of
wool supplied by the partnership known as
Mardathuna Pastoral Coupany for appraisement
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Australia
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Appellate
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No. 7.
Raasons for
Judgnent of
3ir John
Latham, C,J,

before 18t July 1946. (The order made in the
Supreme Court deals also with moneys paid in
respect of wool supplied after June 1946, but we
were informed in the argument upon the appeal that
no question arises betwean the parties as to thesa
latter moneys).

P.A, Connolly and C., A. Laffer were partners
in equal shares in carrying on the business of
pastoralists on Mardathuna station. They had been
partners for a numbaer of years., On 17th June 1946
Connolly by deed assigned his interest in the land,
chattels, book debts and asssts of the partnership
(including a sum of £7000 lent by Connolly to the
partnership firm) to the appellants in one of
these cases - G,A, Maslen, J,A. Maslen, K.G,
Maslen and R,W, Maslen - as tenants in comuon in
equal shares, G.A., Maslen assigned certain land to
P.A. Connolly as part of the considaration for the
transfer of his share in the partnership assets,
and. the assigness assumed liability under certain

mortgages.

On 2nd October 1946 the other partner, C.A.
Laffer, by deed assigned all his share in the
land and other assets of the firm to G.A, Maslen,
who is the appellant in the second case. Maslen
covenanted to pay certain moneys to the Bank of
New South Wales and to assume the liability under
a certain mortgags, -

P.A., Connolly died on 28th December 1946 and
C.A. Laffer died on 22nd'January 1949,

After the Wool Realization (Distribution of
Profits) Act 1948 (which was assented to on 21st
December 1948) was passed a sum of £2132, 9. 2,
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was received in accordance with (it has been
assuned) the provisions of the Act from the.
Westralian TFarmers' Co-operative Ltd, by the
Perpetual Exeocutors, Trustees and Agency Co, Ltd.
a8 exacutor of the Will of Connolly and a sum of
£562,14,11, was recelved from Elder Smith & Co.,
under the Act by the appellant G,A, Maslen in each
case in respect of Mardathuna wool which hagd been
produced by the former partnership and had been
supplied and appraised under National Security 10
Regulations, The recipients of these moneys have
agreed to hold the moneys to abide the determina-
tion of the questions raised in the proceedings in
which these appeals are brought. The executor of
the Will of Connolly .and the executrix of the
Will of Laffer instituted separate proceedings by
way of originating summons for the purpose of
determining the rights of the parties in respect
of the sums of money mentioned, '

‘The appellants in the first case, who are the 20
assigness of P,A, Connolly, contend that they, and
not the personal representative of Connolly, ars
entitlsed to one-half of the moneys, and the
appellant in the second case, G.A, Maslen, a8 the
assignee of C.A, Laffer, contends that he, and not
ths personal representative of Laffer, is entitled
to one~half of the moneys, Walker J, did not
accept these contentions and held that the money
should be divided squally between the personal
repressntatives of Connolly and Laffer, 30

The moneys in question were paid in accord-
ance with the Wool Raealization §Distribution'of
Profits) Act., That Act, sec, 7 (2), provides for
payments to be made in respect of "“participating
wool", that is, wool appraised under the National
Security (Wools Regulations, Secs 7 (3) provides
that, subjeot to the Act, an amount payable under
the Act shall be payable to the person who supplied
tha participating wool for apprailsement. Sec, 9
deals with bankruptcy. Where Wool was supplied by A0
a defunct campany the monsey is to he paid to such
person a8 appears to the Commission (that is, the
Australian Wool Realization Commission estab-
lished under the Wool Realization Act 1945-1946)
to be justly entitled to receive it sec, 10 (1)
Sec, 10 makes the following provisions for the
case of dissolved partnershipss-
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"(2) Whore participating wool was suppliocd
for appraisoment by a partnership which has
beon dissolved an amount which would other-
wise be payable under this Act to the
partnorship may be paid by the Commlssion to
any former partner or partners (including
the porsonal representatives of a deceased
former partner),

(3) Wherc an amount has been paid in
pursuance of this section, tha rights, duties
and liabilitics of the person to whom it is
paid in respect of the amount shall bo the
sanic a3 if it were part of the procceds of a
sale of the wool by the company or partner-
ship, made at the timec of the supply of the
wool for appraisemcnt",

Seo. 11 provides that, subject to sec. 9 of the
Act, where participating wool was supplied for
appraisement by a person who has died -

"(a) any amount which would otherwise be
payable under this Act to that person
shall be payable to the psrsonal

, rapresentatives of that person: and

(b) the rights, duties and liabilities of
the personal representatives in respect
of the amount shall be the sane as if it
were part of tha proceeds of a salg of
the wool by the deceased person made at
the time of the supply of the wool for
appraisement".

It is by reason of these provisions that moneys,
the payment of which was authorised by the Act,
werae paid to thewpersonal representatlve of
Connolly and to G.A., Maslen.

The Wool Realization (Distribution of
Profits) Act 1948 dealt with the distribution of
profits arising from the Commonwealth's share in
the ultimate balance of profits arising from the
transactions of the Joint Organization which was
established under the Wool Realization Act 1945~

1946, Under the last mentioned Act the Commonwsalth

Parliament approved an agreemsent between the
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United Kingdom, the Commonwealth of Australia, the
Dominion of New Zealand and the Unioh of South
Africa in relation to the disposal of wool which
had been purchased by the United Kingdom during

the war and which had not been so0ld at the date of -
the Act. The agreement provided that the stock of

JurisdictionDominion grown wool in the ownership of the United

"NOe«7e

Kingdom as at 31st July 1945 should be transferred
to the joint ownership of the United Kingdom

Reasons for Government and the Dominion Government concerned 10
Judgment of and that such wool should be held and disposed of

gir John

by the Joint Organization, which was to be

Latham, C.J.inchrporated as a private registered company in

continued

accordance with the agreement., Provision was made
for the distributjon between the Governments of

the nett proceeds of the disposal of this carry-
over wool., The Australian wool had been purchased

by the United Kingdom Government and belonged to

it and under the agreement it became the property

of the United Kingdom Government and the Common- 20
wealth Government. It did not belong to the Wool-
growers, who had already been pald for it in
accordance with the appraised values.

The Commonwealth Parliament, however, decided
that the moneys received under the agreement
should be distributed to the persons who supplied
the wool., The Commonwealth was under no obligation
of any kind so to distribute the moneys. The
monays were not paid to the suppliers of the wool
in discharge of a debt or by reason of any 30

" obligation existing before the 1948 Act was passed,

The 1948 Act provided in sec. 28 that no action or
proceedings should lie against the Commission or
the Commonwealth for the recovery of any moneys
clalmed to be payable to any person under the Act.
It i8, in my opinion, plain that the moneys paid
under the Act had no relation to the discharge of
any obligation but were strictly a gift made by
the Commonwealth to persons selected in accordance

with the Act; see In the Hstate of W,0. Watt 40
decsased, 25 S.R., N.S5.,W. 467: 308 C.L.R. 12:

Parpetual Executors etc, Co, V. Faderal .
Commissioner of Taxation 67 Ce.L.R. le The
Commonwealth Parliament was entitled to specify

the conditions upon which the gift could be

accepted and one of the conditions is to be found

in sec. 10, which has already been quoted.
Another condition is contained in Sec. 29 -
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"Subjoct to this Act and the regulations, a
share in a distribution under this Act, or the
possibility of such a shars, shall be, and be
deemed at all times to have been, absolutely
inalienable prior to the actual receipt of the
share, whether by means of, or in consequence of,
gale, adsignment, charge, execution or othcrwise"

It nust, I think, be concaded that in 1946,
when the assignments of the shares in the partner-
ship were made, thera was no dsbt which could be
regarded as represented by the moneys which have
since been paid. There was then no right which
could be assigned, The terms of sec. 29 made it
impossible to hold that the assignmaents in 1946 -
of the shares in the partnership then opcrated as
asgignments of what ultimately provcd (aftaer the
1948 Act was passed) to be an interest in the
money s now in question. Saec. 29 prcvents the
assignmont of even a possibllity of a share in a
distribution under the Act. No attempted assign-
ment could in 1946 or at any time therecafter have
given an assignee thereunder any right against the
Commonwaalth Govermment or any other Governmont.
The first question in each originating summons in
these two appeals enquirces whether thc deeds of
assignment of sharas in the partnership validly
assigned the intercst or any part of the interest
of the partners in the moneys paid under the Act.
Sac. 29 raquires thase questions to be answered in

the negatlvc.

But this answer to the first question docs
not nacessarily mean that the  -personal representa-
tives of daceased partners, after the partnership

was dissolved, arse as of course entitled to moneys

paid under the Act in respect of wool supplicd by
the partnership, It is necessary to consider
caertaln provisions of the Act which may modify
what would otherwise be the result of sac., 29
considered by itself. Sec. 29 18 not an absoluts
provision, It 1s introduced by the words "subject
to this act",., These words show that, though

assignment by act of parties or any alienation by

other means 13 prohibited, other provisions of the

Act nay produce the rasult that some person other-

than the person who,. apart from such provisions,
would be entitled -to retain monseys paid under the
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Act, may become so entitled under such other
provisions. '

Secs 9, dealing with bankruptcy, sec,lO0,
dealing with defunct companies and dissolved
partnerships, and sec., 11, dealing with psrsonal

Jurisdictionrepresentatives ofdeceased persons, are provisions

N0o70

relating to special cases which, if any effect is
to be given to them, must be regarded as modifying

Reasons for in those cases, which might otherwise be held to
Judgment of be the effect of the general provisions of sec. 29, 10

8ir John

. In each of these cases the rights, duties and

TLatham, C.J.liabilities of the actual recipient of moneys

continued

depend upon events which have happened after the
supposed or notional sale of wool at the time of
supply for appraisement., These events are adminis-
tration in bankruptcy, a company becoming defunct,
the dissolution of a partnership, and the death of

a person, Theae sevents, it is recognised and _
allowed, may create rights; duties or liabilities,
By reason of secs. 9, 10 and 11, sec. 29 cannot be 20
raegarded as nullifying, in cases to which these thraee
sections apply, the legal oconsequence of all

events and transactions which happen or take placs
after the supply of the wool., Sec.,10, read with

sec. 11, does not provide that the partners (or

the representatives of a deceased partner) may
retain for themselves (or for the gstate of a
deceased partner) money paid to them under sec,

10 (2). Sec, 10 (3) recognises that by reason of

the dissolution of a partnsrship other persons 30
than a former partner may in some cases have a

right to the monsey., This right will necessarily

be a right acquired under or created by some
relavant law other than the Commonwsealth Act

itsalf. In the case of a dissolved partnership the
ordinary law as to rights, duties and liabilities
connected with a partnership is to apply.

The special provision relating to dissolved
partnerships produces results in the cases to
which it applies which are necessarily different 40
from the results in cases where there have been
dealings by persons who were not members of a-
partnership which has been dissolved, In the
former cases the Act expressly provides in sec.l0
(3) that the rights, duties and liabilities of
the actual recipient are to be determined upon
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the hypothesis that the wool: had bsen sold by the In the
partnership at the time when it was supplied for High Qourt

appralisaoment. Thera is no such provision applying of
to other cases, L fect must be glven to section Australia
10 (3) and that can be done, I think, only by in 1its

applying the ordinary law relating to partinership, Appellate
notwithstanding sec. 29. A transaction in a case Jurisdiction
whera there was no dissolution of a partnership T

may have to be ignored by reason of sec., 29, But, No, 7
when there has bean a dissolution of a partnership, Reasons for
referance may properly be mada to a contemporaneous Judgment of

or subsequent transaction in order to ascertain Sir John
the rights, duties and liabilities for the prescr- Latham, C.,J.
vation and enforcement of which sec. 10 (3) continusd

specifically provides.

In the Suprema Court sec, 10 (3) was treated
a8 bringing about the result that the rights to
the moneys should be determined upon the basis
that the wool should be deemed to have been sold
at the time of the supply for appraisement and
that the money should be regarded as having been
received at the same time, If that had been the
case then the partners Connolly and Laffer, would
have bean entitled to the money in aequal sharaes,

But sec, 10 (3) does not provide that the
rights of the parties shall be the same as if ths
monsy had baen recelved at the time of the supply
of tha wool for appraisemcnt. It providaes that the
rights shall be the same as if the money waere part
of the proceeds of a sale of the wool which had
been made at that time. Therefore the quastion to
be detorminad is - What are now the rights of the
parties - (according to partnsrship law and any
other ralevant law) upon the basis that the wool
was so0ld by Connolly and Laffer at the time whaen
1t was supplied (that is, before 30th June 1946)
but that it has only now been paid for? ,

When Connolly assigned his share in the
partnership to the four appellants . in the first,
case ha transferred to them his proportion of the
balance of th: then existing assets over
liabilities; Partnership Act 1895, ssc. 33. But
the assigncees did not thersfore become entitled.
to interfers in the management of the partnership
business or affalrs or to require accounts, They
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become entitled only to receive the share of the
profits to which the assigning partner (that is,
Connolly) would otherwise be entitled: Partnership
Act, sec. 42, The Assignees all lived and worked
on Mardathuna station and. it is quite probable
that an agreement was immediately made for a
partnership between them and Laffer, There is,
however, no evidence to that effect. When in
October 1946, howsver, Laffer assigned his
interest to G.A., Maslen, then both Connolly and
Laffer had assigned all their interest in the
partnership property to the appellants, The
partnership between Connolly and Laffer was :
probably dissolved by agreement, though therc is
no evidence of that fact, but it was certainly
dissolved by the death of Connolly in December
1946 Partnership Aot, sec. 44 (1).

When the partnership was dissolved the rights
of the partners interse were, "subject to any
agreament", as defined in the Partnership Act,
sec. 57. Unless they otherwise agresed the assets
would be sold, partnership debts paid, advances
by partners adjusted, capital repaid, and residus
divided. This procedure was not followed =~ each
partner separately sold his share in the partner-
ship to assignees who accordingly became entitled
to all the partnership property and the rights of
the partners as such including rights which, if
there had been no assignment, would havs accrued
to the partners psrsonally, or to their estates
if they had died.

Secs 49 of the Partnership Act provides that
tafter the dissolution of a partnership... the
rightsand obligations of the partners continue
notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partner-
ship and to completse transactions begun, but
unfinished, at the time of the dissolution..."
The effect of sec. 10 of ths Wool Realization
(Distribution of Profits) Act 1948 is that the
moneys paid under the Act shall be distributed
upon the basis that wool was sold by the partner-
ghip but not paid for at the time when it was
supplied for appraisement., Therefore the supply
of the wool and the payment of the monsy must be
regarded as a transaction which was begun but
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unfinished at the time of the digssolution of the In tho
partnership, what were the rights of the partners? High Court
If Connolly and Laffer had lived and had either of
remained partnars or had dissolved the partner- Augtralia
ship, and thae money had been paid, thse money in its
would, subject to any agreement betwacn tham, _Appellate

have baen equally divisible between them. But in Jurisdiction
the present case Connolly and Laffer had trans- ' o

ferred all thelr Interests to {the appellants. The No'e7s
appellants in the first case have all the rights Reasons for
which Connolly would have had or his exacutors Judgment of
could hava in relation to any partnership Sir John
property (1including property coming to the Latham, C,J,

partnership after the dissolution) against Laffer continued
or his executrix and G.A, Maslen has all the

corresponding rights of Lafferand his executrix

a8 against Connolly or his exacutor.

The argument for the respondent, in my opinion,
ignoraes the fact of dissolution of the partnership,
it treats the partnership as stlll subsisting, and
a8 being unaffectad by the fact of dissolution
though it has in fact been dissolved and though.
the operation of sec, 10 (3) is expressly made
conditional upon a dissolution having taken place,
The respondent's argument in the present case
produces the result that Connolly and Laffer, if
they were alive, would be entitled to the money
in question in the same shares atc, as if the
partnership were s8till in existencs though it has
been dissolvaed, Sac, 10 (3) does not requirs or
Justify such an hypothesis. The question might
have so provided, hut it doas not do 30, To ignors
the fact of dissolution, with its attendant
clrcumstances (which determine the rights, duties
and liabilities to which the section gives effect)
is to contradict the fact which brings ths section.
into operation., 30 also sec. 1l recogniscs, in my
opinion, the effect in each particular casse of
the death of a particular person who, if he had
been alive, would have been antitled to the monay,.
and 80 brings into operation the law relating to
the administration of the estatas of daceased
persons, and the law dealing with testamentary
dispositions and intestacy. Sec. 10 (3) -in my
opinion, operates in a similaxr manner in the case
of dissolved partnership. Neither the legal ce¢ffect
of the disgsolution nor the legal effact of death,
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in the circumstances in which the dissolution or
the death took place,:is to be ignored, On the
contrary, there is to be full recognition of ths
rights, duties and liabilities arising from those
gvents, If secs, 9, 10 and 11 are regarded as’
express special exceptions from the general
provisiaons of sec, 29, many of the suggested
difficulties disappear.

The moneys in question must be treated in the
same way a8 if they represented wool sold in 1946 10
and not paid for till after the dissolution, Each
partner (or his estate) would prima facie be
entitled to one-half of these moneys. Their
respective assignees now have the rights of their
asgignors, so that the appellants in the first
case are entitled to one~half and G.A. Maslen,
appellant in the second case, is entitled to one-
half of the moneys, _

Thus, though the first question in each
originating summons should be answerad in the 20
negative, the second question should be answered
in the first case by deglaring that the defendants
are entitled in equal shares to one-half of the '
8aid moneys, and in the second case by declaring
that the defendant G.A, Maslen 1s entitled to
one~half of the said moneys. The appeals should

-be allowed and the questions answered as stated.

- In the third appeal (in respect of which
gspecial leave to appeal was granted) the partiaes
are G.A. Maslen, appellant and the Perpetual 30
Executors Trustees & Agency Co, (W.A,) Limited
as exscutor of the will of P,A, Connolly deceased res-
p oudsnt.G.A, Maslen and Connolly were for many -
sears partners in a partnership known as the Mb,
Gibson Station. Connolly's interest in the capital
and Income was three-fourths and that of Maslen
was one=-fourth, The business was unsuccessful,
The capital account of Connolly was in credit and
the capital account of the defendant was 'in debit
when the station was sold in November 1946, The 40
proceeds of the sale of the station were credited
to the capital account of Connolly. On 28th
December 1946 Connolly died. At that time,
according to the accounts of the business,
Connolly had a credit of £6,239.,12.5, while Maslen
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was Iin debit in the sum of £7,024,1,4, On 29th In the
Saeptembar 1949 a deed of dissolution of partner- High Court
ship was exsocuted by G.A, Maslen and tho respondent of

as axsocutor of the Will of Connolly, The partner- Australia
ship firm had supplied wool for appraisemant in in its

the period 1939 to 1946 and a sum of £463,17,.0, Appgllate
was received under the Wool Realization (Distri- Jurisdiction

bution of Profits) Act 1948 by the wool brokers ~--
of the partnership, the westralian Co-opsrative Noe 7o
Coe Limited, in respsct of that wool, and was Reasons for
paid to Connolly's sxecutor, Judgment of
: Sir John
Maslen disputed his 1liability as stated in Lathamy, C,J,.
the partnership accounts, and, after Connolly continuaed

died, laslen and others who were related to
Connolly ochallenged the wvalidity of his Will,

The differences were compromised and settled by

a deed of 29th September 1949 made betwecen Maslen
and Connolly's exsoutor, This deed declared that
the partnership between Connolly and MaSlen
should stand dissolved as froam 28th Dacember 1946
which was the date of Connolly‘®s death. The deed
also provided that Maslen released the company
and Connolly®’s estate from all actions, claims
and demands whatsoaver which Maslen or his
executors then had or thereafter but for the desed
might have had against the company or Connolly‘®s
estate on account of the partnership or on any
agoount whatsoever, Similarly the company as the
executor of Connolly releasad Maslen from all
actions, proceedings, claims and demands which
the company or Connolly's estate had or but for
the deed might have had against Maslen on account
of the partnership: Thus there wers mutual
releasaes from all claims in raspect of partnor-
ship dealings, :

Walkser J, decided that the plaintiff company
held the money recaived on account of the wocl in
a fiduciary capacity by reason of sec.ll of the
Wool Realization (Distribution of Profits) Act
1948, The company held the money subject to tha
conditions that the rights, duties and liabilitioes
of the company as the parsonal representative of
Connolly should be the same as if it were part of
the proceads of a sale of wool by the partnership
made at the time of the supply of the wool for
appraisement (8ecsl0 (3)). If the wool had been
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sold at the time of gppraisement, then, it was held,
Connolly would have been entitled to three-fourths
of the price and Maslen would have been entitled

to one-fourth. But at that time the partnership
owed maney to Connolly and Maslen owed money to

the partnership and therefore, if the money had
been received before the dissolution, Connolly
would have been entitled in. account to three-
fourths of it, Maslen to one=-fourth, and, ,as Maslen
was largely in debit, the result would have been
that Connolly would have been entitled to the whole
of the monsy. Accordingly it was held that the
whole sum was an asgset forming part of Connolly's
estatse, ‘ : ) o

. The appellant G.,A, Maslen contends, and in my
opinion rightly, that it is wrong to determine ths
rights of the parties upon the supposition that
the money was pald before the dissolution. It is
true that the right to the monsy could not be
assigned, But that does not msan that the mutual
releasas from all claims and demands on account of
the partnership contained in the deed of 29th
September 1949 should be ignored, If there had
been no disselution and an account had been: taken
without any other adjustment of rights by agres-
ment, doubtless the result would have been. that-
Connolly would have been entitled to require .
Maslen to pay what he could {owards meeting his
ligbility on capital account and therefors;  as
the firm owed Connolly monsey, Connolly would have
recelved the benefit of the whole of thse monsey -

“received on account of the sale of the wool. But

for good consideration Maslen.and the sexscutor of
Connolly executed complete releases of claims in
relation to all matters affacting the partnership,
This deed did not assign the right of either party
to monasys under the 1948 Act, but it does have

the effect of preventing either party from saying
that the other party is indebted either to .
himself or to the partnership., Sec. 29 does not
prevent these mutual releasaes from taking effect

‘a8 releases, The consequence is that the matter

must be dealt with upon the basis that thers are

'no partnership claims outstanding as betwesn

Maslen and Connolly's exsecutor. Therefore the:
money must be treated, in view of these releasses
as received on partnership account for goods sold

30

40
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by the partnorship, and as distributable between In the

the two partners, neither of whom owes anything, High Court

directly or indirectly, upon partnership account.. of

Thus the money 1s distributable according to the Australia

interests of the partners in the partnership, in its

three-fourths to the exscutor of Connolly and Appellate

ons~fourth to Maslen. o Jurisdiction
I am therefora of opinion that this appeal Hoe 7

should be allowsed and that the questions asked in Reasons for
the originating summons in the third case should Judgment of
be answered by declaring that the plaintiff Sir John
company a8 executor of the Will of P.A.Connolly Latham, C.J,
deceased is entitled to three-fourths of the sum continued

of £463,17.0, mentioned in question 1 of tha

originating summons, and that G.,As Maslen is

entitled to one-fourth thereof,

I agree with Fullager J. in his comments
upon the unnecessary institution of duplicated
procecdings. But if an order is made  for the
payment of all costs of the appeal out of the
moneys in dispute, the executors will be protected
as to their costs and the other partiss will bear
those costs and their own costs. This is an
appropriate order in the circumstances of thesec
cases, ‘ ' '

No. 8. No, 8.
Reasons for
REASONS FOR JUDGMENT -~ Kitto, J, Judgment of

_ Kitto, Je
I shall deal first with the two appeals
relating to the moncys paid under the Wool
Realization (Distribution of Profits) Act 1948 in
respect of wool supplied for appraisement by the
Mardathuna Pastoral Company in which Connolly and
Laffer were partncers in equal shares,

Bach partner in 1946 assigned his intcrast
in the partnership assets, Connolly to G.A.Maslen
and his sons, and Laffer to G.A, Maslen. EREach
assignor was entitled at the date of his assign-
nent to "an unascertalned interest in every single
asset of the partnership, and it is not right to



in the .
High Court
of
Australia’

in its
Appellate
Jurisdiction
No.8,
Reasons for
Judgment of
Kitto, Je
continued

30.

regard him as being merely entitled to a particular
sum of cash ascertalned from the balance sheet of
the partnership as'drawn up at the date of"
dissolution: Manley v. Sartori (1927) 1 Ch. 157 at
163/43 In re Fuller's Contract, 1933 cCh. 652 at 6563
Trustees Executors & Agency Co. Ltd. v. Tederal

Commissioner of Taxation 069 G.L.R. 270 at 205. It

is true that sec. 33 of the Partnership act, 1895,
(W.A.) provides that the share of a partner in the
partnership property at any time 1s the proportion 10
of the then existing partnership assets to which

he would be entitled if the whole were realised

and converted into nmoney, and after all the then
existing debts and liabilities of the firm had

been discharged: But, as is shown by the heading

of Part III of the Act, in which sec. 33 occurs,

this is ons of the provisions which regulate the
relations of_partners to one another; and it does

no more than give statutory effect to the view
always maintained by the Courts, (see Bakewesll v, 20
Deputy Federal Commigsioner of Taxation 58 G.L.R.

743 at 770, and cases there cited) as to the
"indefinite and fluctuating interest" of each

partner vis a vis the others, “No doubt, as

between himself and his partners, his interest in
individual items is subject to their right to have

all the asgets of the partnership for the time

being dealt with in accordance with the partnership
agreement, but his interest in them is none the

less real for that'; Sharpe v, Union Trustes Co. 30
of 4ustralla Ltd., 69 C.L.R. 539 at 551, per Rich,

~J. whose judgment 1s on this point not in conflict

with anything - said by the majority of the Court.

The a351gnments were effectual as against
the assignors to vast in the assignees the
benaficial interests of the assignors respectively
in the assets of the partnership, Section 42 of
the Partnership Act prescribes, negatively and
positively, what 18 to be ths effect of an
asgignment by a partner of his share in the 40
partnership, "as against the other partners";
but it does not prevent such an assignment from
taking full effect according to 1ts terms as
against the assignor. '

;-It-follows that if the par{-,ria:ciahip_9 instead
of supplying the wool for appraisecment in 1946,
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had then gold it, and if a portion of the purchasg
money had beaen s8till outstanding when tha asgign-
ments ware executed, each asgignment would havo
vested 1in the assignee the beneficlal interaest of
the assignor in the partnership’s right of action
for the unpaid purchase monay. The partnership
was gventually dissolved by one means or another,
and there is no suggestion that any partnership
debts or liabilities remain undischarged.
Acoordingly, in my opinion, 1f the unpaid

purchase money had come in on the date when in
fact the sum paid under the Wool Realization
(pistribution of Profits) Act 1948 was received,
it would have belonged beneficially to G.,A,Maslen
and his sons and to G.A, Maslen in squal moisties,

Section 10 (3) of the Act provides that the
rights, duties and liabilities of the person to
whom .such a sum was paid undexr the Act shall be
the same as if it were the proceeds of a sgale of
the wool by the partnership, made at ths time of
the supply of f£he wool for appraisement. In my
opinion the effect of this provision, as applied
to the facts of this case, isy, according to the
natural meaning of the words, that the sun should
be paid as to one half to G.,A. Maslen and his sons
and as to the other half to G.A, Maslen.

There remains the question whether sec, 29
affeots the case., Its operation is (subject to
the Act) to avoid any alienation of a share in a
distribution under the Act or of the possibility
of such a share, It must be given full effect
where one person 1is entitled to a share according
to the provisions of the Act and anothsr person
claims that share by force of a purported assign-
ment or other alisnation. But that is not the

situation in this case. There nevaer was a purported

asgignment of a share in a distribution under the
Act or of the possibility of such a share, or even
of an interaest. in such a share or possibility,

The assignments under which the appellants claim
comprise nothing but the interests of the
respective partners in the assets of the partner-
ship, and those assats did not at any time -include
e shara, or the possibility of a share, in a
distribution under the Act. The appellants there-

fore do not claim in the character of assigneesof a
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share whioh the Act entitles the partnership to
receive, or of the interests of the individual
partners in such a share. They claim on the ground
that sec, 10 (3) by .its owm direct operation
entitles them to a shars., They do not rely upon .
the assignments as instruments of title to a shares
they rely upon them a8 instruments of title to the
actual assets of the partnership, and they assert
that the Act gives to them, because as heneficial
owers of those assets thsy would be entitled to 10
the proceeds of a sale of wool, and original, and
not a derivative, right to the share, .

In my opinion the contention of the
appellants is well-founded, Section 29 doaes not
invalidate assignments of the asgets of a partner-
ship, nor assigmments by individual partners of
their interests in those assets; and sec, 10 (3)
cannot be construsd as if thers were added to it
the words "and thére had been no assignment or - :
other alienation’affecting the beneficial OWner-= 20
ship of such proceeds“ .

I would allow the first two appeals and

'dnswer the questians in the manner indicated by

the Chief Justice, .

. In relation to the thirdappeal, I agree with
the Jjudgment of the Chief Justice, and I would
allow the appeal accordingly.

| No. 9,
3 -REI‘AS'ONS, FOR JUDGMENT - Fullagar, J.
Bach of these appeals is concerned with the 30
Efr’“%ﬁici&%t% bereshodn fgtein, pums distributed
under the Wool Reallzatlon (Distribution of

Profits) Act 1948, In the first two cases the
"participating Wool" was supplied by a partnsr-

'Ship known a8 the Mardathuna Pastoral Company.

The relevant facts with respect to this partner-
ship may be shortly stated as follows.é

For many years prior to the 30th June 1946
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Patrick Andrew Connolly and Claud Ashley Laffer In the
carried on business in partnership under the firm High Court
name above-mentioned. There was no partnership of

deed, but each of the partners was entitled to Australia
one-half interest in the capital and profits of in its
the partnership. All tha relevant participating Appellate

wool was supplied for appraisement before the Juriqdiction
30th June 1946, although this does not appear to -
have beaen made clear-in the court below, No.9.

Reasons for
By a deed dated the 17th June 1946, which Judgment of
was to take effect according to its terms as from Fullagar, J,
the 1st July 1946, Connolly purported to assign  continued
to G,A, Maslen and his two sons, John Maslen and
Kenneth Maslen, "all hls right, title and interest
in" certain lands “"standing in the names of"
Connolly and Laffer as tenants in common and all
the assets of the business of thse Mardathuna
Pastoral Company, including book debts, Each of
the "assignees" was to be entitled to a one-quarter
interest in tho assets assigned, and the romaining
quarter was to be held in trust for Richard Maslen,
another son of G.A, Maslen and an infant, subject
to his attaining the age of 21 years and ratifying
the dsed. Since Richard Maslen 18 a party to these
proceadings and has no guardian ad litem, ha
presumably did attain 21 years and did ratify tha
deed, but these things are nowhere expressly
stated., Tha consideration for the assgsignment was
the assumption by G,A. Maslen and his three sons
of the liabilities of Connolly or of the partner-
ship in respect of rent mortgage interest and
other outgoings as from the 1st July 1946, and
also the assignment of the fee simple in certain '
lands by G.A, Maslen to Connolly, '

By a Deed dated 2nd October 1946, which was
to take effecf according to its terms as from the
1st October 1946, Laffer purported to assign to
G.A., Maslen all his right, title and interest in
the Mardathuna Pastoral Company and its assats,
including book debts, The consideration for the
~assignment was an assumption of liability to pay
mortgage interest and rent and also the payment
by the purchaser of a debt of £6,500 owing to the
Bank of New South wales, It was prOV1ded that if
the bank did not, within a reasonable time after
payment to it of the 'sum of £6 500 discharge a
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second mortgage held by it over the lands upon

" which the business was carried on, the deed

should be of no effect. Presumably this condition
subsequent did not take effect, but again there

.18 no evidence as to whether 1t did or not.

. on 26th Deoember-1946_Patrick Andrew,
Connolly died. Probate of his Will was in due
oourse granted to the Psrpetual Hxeocutors Co, as

Vexecutor thereof,

0n 21st December 1948 the Wool Realization 10

-(Distribution of Profits) Act 1948 came into

force,.

0n.22nd January.1949 Claud Ashley Laffer
died, Probate of his Will was in due course granted
to his widow, Eleanor Forrest Laffer, as one of -
the exeoutors thereof.,

On some unSpecified date or dates ths
Australian Wool Realization Commission, in -
pursuance of the Wool Realization (Distribution 20
of Profits) Act 1948 aid two sums (amounting
together to £2695.4.1.) in respect of partici-
pating wool supplied for appraisement by the
Mardathuna Pastoral Company before 30th June 1946,
one would infer from a number of unsatisfactory
statements in the affidavits that both sums were
originally paid by the Commission in pursuance of
sec, 21 of the Act to the brokers through whom
the wool had been supplied, the Westralian Farmers
Co-operative Limited receiving £2132.9.2+ and 30
Elder Smith & Co. Ltd. £562 14,11, The amount
received by the Westralian Farmers Co. was paid
by that Company to the Paerpetual Executors Co, as
the exescubor of the Will of P.A, Connolly deceased;
whether this was done in pursuance of a direction
from the Caommission under sec. 21 (2) does not
appear. The amount received by Elder Smith was -
pald by that company, according to one affidavit,
to G.A. Maslen and according to the other C
affidavit, to G.A. Maslen and his three sons. 40
Whichever affidavit is correct again it does not
appear whether or not the payment was mads in-
pursuance of a direction from the Commission
under sec. 21 (2). Thera appears to be no justif-
ication under the Act for the payment to G,A.
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Maslen or to G,A, }Maslen and his sons., However, In thae
the case was argused throughout on the assumption High Court
that both sums were.held by persons esntitled under of

the Act to receive it in the first place, and on Australia
the further assumption that the quastion of what in its
persons were beneficially entitled to those sums Appallate
and in what shares was to be determined by Jurisdiction
reference to tho provisions of the Act and any -t
other relevant rule or rules of law. Since thare NoW9e

is no a priori right to any payment and since it Reasons for
is only by virtue of the Act that any payment can Judgnent of
lawfully bo made, it must be primarily to the Act  Fullagar, J.
that we look in ascertaining who is beneficially continued
entitled to any moneys paid.,

Before examining the relevant provisions of
the Act, it 1s necessary to consider the effect of
the events which had happened in respect of the
Mardathuna Pastoral Company bafore the passing of
the Act. Tha material before the court is scanty
and altogether inadequate, although certain facts
were stated at the bar without contradiction and
certain inferences from those facts appear to be
common ground. It would appear that G.A, liaslen
had managaed the pastoral property of the Mardathuna
Pastoral Company for fhe partnership of Connolly
and Laffer, and that after the "assignment" of
the 17th Juns 1946 he continued to manags the
property. After the “assignment" of the 2nd
October 1946 he and his sons appear to have
entered into possession of the propsrty and to
have continued in possession of it up to the
commencement of the proceaedings in the Supreme
Court, It scems to be a fair enough infercnce that
the old partnership was dissolved by agreement
before the daeaath of Connolly in Decembaer 1946, and
that its business has ever since been owned and
carried on by G.A. Maslen and his three sons. It
seems also to be a fair inference, having regard
to the above facts and to the terms of the deed of
the 2nd October 1946, that a partnership was
constituted between G.A, MasSlen and his three
sons, There is no material before the Court,
however, which would enable one to Say what are
the terms of that partnership and, in particular,
what are the respaective rights of the four
partners in respect of capital and profits. Again,
while it may be very probable that the affairs of
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the dissolved partnership of Connolly and Laffer
have been completely wound up and all its debbs
paid, no evidencec is before the court bearing on
this possibly quite important matter., However, I
think on the whole, unsatisfactory though the
position is, that the court can deal with the
matter on the material before it, supplemented by
the facts and inferences which I have mentioned.

Now the relation constituted by a contract of
partnership is a peculiar relation. Sec. 33 of the 10
Western Australian Partnership Act 1895 (which is
not in the English Partnership Act 1890) purports
to define the "share" of a partner in partnership
property. Whatever may be the effect of this
saction, it 1s not easy on the authoritics to say
whether, if the deeds of Junae and October 1946 had
gtood alone and nothing elsc had happened, G.A.

Maslen or his sons could have been said to have
acquired any interest in any partnership asmet,

See, on the one hand, Re Ritson (1899) 1 ch,128, 20
at g. 131. Rodriguez v. Speyer (1919) A.C, 59 at

ps 68 (per Tord Finlay L.C.) and Bakewell v,
Commissioner of Taxation (1937) 58 Cd-R. 743 at p. .

770 and cases there cited (per Dixon and Evatt JJ.)
and, on the other hand, Gray v. Smith (1889) 43 ch.

D, 208, Re Holland (1907T'§XEET"887'man1ey V4

Sartori T1927) 1 Ch, 157 at pp., 163-4 Re Fruller's
Contract (1933) Ch, 652 at p. 656 and Trustees
Exeoutors & Agency Co. Ltd, ve Commigsioners of
Taxation (1944) 09 C.L.R. 270, at ps 285 (per 30
Rich JJ. I should have thought that, if nothing

more appeared than the execution of the two deeds
neither Maslen nor his sons cbuld have bean held

to have acquired any interest in any particular

asgat of the partnsrship of Connolly and Laffer,

that neither "assignment” would have dissolved _

the partnership (though either might perhaps have
afforded a ground for dissolution) and that the

rights of G.A. Maslen and his sons would have .
been no more and no less than thosc described in. 40
sac. 42 of the Partnership Act 1895, Little more -
doas in fact appear from the material actually

put before the Court, but I have already referred

to certain other facts and inferences which werse
stated during argument by counsel on the one side

and appeared to be accepted by counsel on the .
other side. I think on the whole, that this cases
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ought to be dealt with by this Court on the toot- In the
ing that all the assets of the old partnership of Iligh Court
Connolly and ILaffer, including book debts, - of
existing on tha 1lst October l946 had been . Australia

acquired as from that dats by G.A. Maslen and his in its

sond, This acquisition was effected, not by either Appellate

of the two deeds or by both opsrating together, Jurisdiction
but by those deeds combined with what was done -

after their exacution and the impllcations arising No.9,
therefrom, : Reasons for

- Judgmsent of
It iB now necessary to consider the relevant - Fullagar, J,

‘provisions of the Commonwealth Act, The main continued

genaral provision is found in sub-section (3) of
8ec. 7 which provides that, subject to the Act, an
amount payable under the aAct in relation to any
participating wool shall be payable to ths person
who supplied the wool for apprailsement. In all
cases where it 18 possible to pay the monsy to the
person or persons who supplied the wool for
appraisement the money when paid will belong
benaficially to that person or . those persons. So,
in the case of a partnership or company which
supplied wool for appraisemant and 1s still sub-
sisting atthe time of payment, the money is payabla
to, and when paid will belong beneficially to, the
partnership or company. The general principle of
the Act is obvious enough - the wool produced and
profit, and the man who produced thewool should
rggeive the profit. Effect is to be given to this
principle notwithstanding anything which purports
to be an assignment or alienation made batwean the
date of supply for appraisement and the date of
payment of the share of profit, for saec. 29

providess -

“Subject to this Act and the regulations,
-a share in a distribution under this Act, or
the possibility of such a share, shall be,
and be deemed at all timaes to have been,
absolutely inalienable prior to actual
receipt of the share, whether by means of,
or 1n conBequence of, sale, assignment,
" charge, execution or otherwisa®,

I do not think it necassary for present
purposes to determine whether, in the absaence of
sac. 29, there could have been anything in the
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nature of an effective assigrment or charge or
other alienation of an expectancy of a share

of any profit which might ultimately arisse from
the disposal of wool supplied for appraisement and
pald for at the appraised price. I think, however,
that Mr, Louch was right in saying that therse
could be no effeotive assignment or alisnation,

if by so saying he meant that no purported assign-
ment or aliesnation oould give to the assignee or
aliense any right against the Commonwgalth in any
avent, There could be nothing to assign unless

(a) a profit should be realised, and (b) the
Commonwealth should choose to distributes that
profit, It may be that, if sec. 29 had not been
enacted, an "assignment" could have been made -
which would have been effective as betwsen
assignor and assignee in the sense that, if the
Commonwealth choss to pay the assignor, the
assignor would have held what he received upon
trust for the assignee; of Re Lind (1915) 2 ch.
345, and Re Ggillott's Settlement: Chattock v,

Reid (1934) Ch. 97. Sec. 29, however, sxcludes
aven this possibility. I am inclined to think that
the expectant interest of a supplier of partici-
pating wool in any ultimate profit was capable

of being bequeathed by Will and would pass upon
decath of the supplier intestate to the next of

kin of the supplier. And, if I were right in this,
I would not think that sec, 29 affected trans-

" mission on death, I would regard sec. 29 as .

concernsd only with alienation inter vivos.,

8ece 10 of the Act is in the following
termss - ' :

"(1) Where participating wool was supplied
for appraisement by a Company which is
- defunct, an amount which would otherwise be
. payable undor this Act to the company may be
paid by the Commission to such person as
appears to the Commission to be justly -
-eantitled to receive it,

(2) where participating wool was supplied
. for appraisesment by a partnership which has
been dissolved, an amount which would other-
wise be payable under this Act to the
partnership may be paid by the Commission

10

20

30

40



10

20

30

40

39,

to any former partner or partners (including In the
the personal representatives of a decsasad High court
former partner). _of
Australia
(3) where an amount has been paid in in its

pursuance of this section, the rights, duties Appcllatec
and liabilities of the person to whom it is Jurisdiction

pald in respect of the amount shall bc the -

same as I1f i1t were part of the proceads of a NoJe

sale of the wool by the company or partner- Reasons for

ship, made at the time of the supply of the Judgment of

wool for appraisement", Fullagar, J.
' ' continued

It 1is convenient at this stage to set out
also Bec., 11 of the Act, which providess-~

"Subject to section nine of this Act, where
participating wool was supplied for appraise.
ment by a person who has disd -

(a) any amount which would otherwise be
payable under this Act to that person
shall be payable to the personal
representatives of that person; and

(b) the rights, duties and liabilities of the
personal representatives in respect of
the amount shall be the same as if it
ware part of the proceeds of a sale of
the wool by the deceased person made at
the time of the supply of the wool for

appraisement" .

I think that this case is to be treated,
notwithstanding the payment by the brokers to
G, A, Maslen or the Maslens, a8 governed by the
provisions of Sec., 10 (3); and I do not think that
sace 10 (3) is to be too strictly construed. I
think it means that, whoever may actually receive
the moneys from the Commission or its agent, the
recipient becomes in effect a trustee. He may have
"rights" himsglfy if so, he may give effect to
them. Other persons may have "rights", If so, it
is his "duty" to give effect to those rights, If
he does not, he will be subjaeot to "liabilities",
On this footing the argument for the Maslens is’
essentially simple, though it requires to be carae-
fully stated in order that it may be duly
examined , '
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The appellants do not rely ~ and clsarly _
could not successfully rely =~ on any assignment to
them of the expectant share of Connolly and ILaffer
in any distributable profit ultimately arising
from "participating wool" supplied for appraisement
by Gonnolly and Laffer, Even if we assume assign-
ability in equity, neither the deed of July 1946
nor the dead of Ootober 1946, could, as a matter
of construotion, carry any share of the wool
profits At the dates of exscution the expectant
share was olearly not a book debt of the partner-
ship nor was it an asset of the partnership of any
other kind. The appellants concede this., They
concede that there was never at any stage anything
in the nature of an effective assignment of the
expectant share of Connolly and Laffer in any wool
profit, Their claim is founded not on any such
assignment but on what they say is the indirect
effect of sec., 10 (3) of the Act, They assert no
sale or gift to them of any expectant share of
Connolly and Laffer in any wool profit. They say
that sec, 10 (3) requires us to assume that the
share of the wool profit in question was part of
the proceeds of a. sale of the wool made at the
time when Connolly and Laffer supplied the relevant
participating wool for appraisement. If that share
had been part of the proceeds of such a sale, it
would have constituted a book debt owing to
Connolly and Laffer at the dates of the two
aasignments of July and October 1946, Those
assignments included book debts, and must, thers-
fore, by virtue of sec. 10 (3) be takon to have
included Connolly and Laffert's share of wool
profit. _ PRI

- 8ecs 10 (3) has;,; in my opinion, no such
meaning or effect as is attributed to it by the
appellants, It may be conceded that the subssction
has not been very happily drafted, but what ths
language used really means is, ‘I think, that the
share of wool profit, when pald, is to be treated
in the hands of the recipient as an asset of the
dissolved partnership possessing the character of
money paild for wool sold by the partnership, The
words mean that, and, in my opinion, they do not
mean anything more. The character so given to the
money received attaches to it only from the
moment of receipts I will examine further .in a
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momant the rasults ofi this viow, but it is
convenient to consider first some of the results
of the vicw put by the ' appellants.

An initial objection to thao view put by the
appellants 1s that it treats the words "as if it
were" (which naturally refer to the time of
racéipt) as equivalent to "as if it had at all
times and for all purposes been", To my mind the
words simply do not mean that, If they be assumed
to be capable of bearing that meaning, it will be
legitimate to look at the practical effects which
that meaning will produce., And the first thing
that strikes one is that one result of this
construction is to gilve to contracts completely
executed according to their tenor, and to tran-
sactions completely past and closed, an effect
whioh the parties never for a moment intended
them to have, An assignment of book debts made by
partners in 1946 will, if the partnership is
subsequently dissolved, carry the partnership®s

share of the wool profit, though this was contrary
to the intention of assignors and assignees alika,

But this is not alls An assigmment in 1946 of
thelr expectant share of the wool profit by -
partners who subsequently dissolve partnership
will not carry that share, although obviously
both assignors 'and assignees intendsed that it
should do so, The appellants must, if they ars
to succead, assert that the provisions of sec,29
are relaxed by sec. 10 (3) and attribute assign-
ability to an expaectant shara, But they must at
the same tims deny the affectiveness of an .
asgignment of an expsctant share as such, An
expectant share of the wool profit, they say, is
not and never was assignable by an Instrument
which described it as such, but is made retros-
pactively assignable by an instrument which did
not refer to it and was never intended to relate
to 1t. No doubt a sovereign legilslature has powsr
to enact that all past assignments of pictures
shall be void but a past assignment of books
shall be deemed to have transferred the property
in a1l pictures owned by the assignor., But such
a law would be a legislative .curiosity, and, if
the language actually used wsre capable of any
construction which would give the enactment a
more sensible effect, such a construction would
be bound to be preferred.
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Other very remarkable results follow if the
appellant's argument 18 accepted. Some of its

consequences, including that. which I have mentioned

above and which I would regard as practically
amounting to a self-contradiction, may be -
summarised as follows:-

-1, It has the praetical affect of attributing
assignability to something which, whether assign-
able in equity or not, is made non-assignabla by
sec, 29, and which it was obviously the general
policy of ths 1egis1ature to treat as having been
at- all times incapable. of assignment.

2. An assignment in terms by partners of
share in the wool as such will be of no effect,
although the parties intended that any share
ultimately receivable should be received by the

assignee, and although an adequate price was paid_i

by the assignee, But an assignment of book debts
will be effective to carry the share ultimately

‘réceivable, although the parties never gave a

moment's thought to any share possibly receivable
and the consideration for the assignment was -
arrived at without reference to any such share,
The position will be the same if the parties
deliverately and consciously excluded any share
of wool profit from their minds. _ ,

3. An a531gnment of all the assats of a
business including book debts, by a single
individual who then goes out of business will not
carry that individual's share of the wool profit.
But a similar assignment by partners who then
dissolve partnership will carry the partners°
share of the wool profit, ,

4, An assignment of the assets of a business,
1nc1uding book debts, or a 51mple assignmsnt of
book debts, by partners who remain in partnership
after the assignment will not carry their. share

of the wool profit. But, if they dissolve partner-

ship after the assignment, the assignment w111
carry their share of the wool profita

5. If they made. the assignment intending to
dissolve the partnership, and the Act became:law
before they had dissolved it, they could postpdne
dissolution until after payment, and so by a
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unilateral act affoct the destination of a
possibly very largc sum of money., I say this on
thae assumption that the matorial date for the
purposes of scce 10 18 the date of payment, but I
think that this must be Bo, because obviousnly a
coampany might bccome defunct betwsen the
conmencement of the Act and the date of payment,
and, if sec, 10 did not apply, no payment could
ba made to anybody.

6. The position must, of couree, be the same
under sec, 11 (b) as under sec, 10 (3). The
congaquences of the appellant's view need not be
stated again mutatis mutandis by reference to sac,

(b)e But, because the position is somewhat

'simpler, it becomes more startling if we look at

sac, 11 (b)e It will be sufficient to take ons
example, A on lst July 1946 assigns all the assets
of his business, including book debts to B¢ C on
18t July 1946 assigns all the assets of his :
businens, including book debts to D. Each has dons
precisely the same thing; assume assignments in -
identical terms, A dies the day befors payment
under the Act is madse. C.dies the day after
payment is made, A'S assignmant will carry his
share in the wool profit, which will belong to his

asslgnes, C's will not: the moneys will be payable<

to him and belong to him,

The first of the six points noted~above is
not, in itself, of a very serious character,
Legislation which creates rights may attach to
them such incldents as is thought fit,and sec, .
29 itself begins with the words "subject to this
Act", But, if a radical departure from ths

principle clearly stated in sec. 29 were intended,-

one would certainly expsct a more definite
axpression of such an intention; ons would not
expect the departure to arise as'a sort of by
product. And the other points constitute more or
less preposterous anomalies, If no other construc-
tion of sec, 10 (3) than that for which the ..~
appellant contends wers possible, we should, I -
puppose, have to glve affact to it -and assume
that its ancmalous consequences wers simply not
foregeen, But the other construction of sec. 10
(3) to which I have already adverted, gives, in
my opinlon, a more raasonable meaning to the
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words used, avolds any serious anomaly, and
attrlbutes a cammon and reasonable- function both
to sec, 10 (3) and to sec.ll {b),

I do not think that sec.:lO (3) alters the

" nature or effect of any past transaction in any

Reasons for
Judgment of

Je
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ways It does not operate unless and until same:

person has in his hands a sum of money repressnting

a shara of the wool profit which would have gone
to the partners if the partnership had not bseen
dissolved, It then says that he is to deal with
that sum of money as if it were part of the - |

proceeids of the sale of the wool supplied by the

- partnership for appraisement. It means that he is

to deal with that sum as if it became on payment
an asset of the partnership of that nature, :It
will be .available for creditors, if the creditors
have not bean paid in full, If there are no out-
standing debts of the partnership, it will be
devisible among the partners according to the
terme of the partnership agreement. It may in same
casas be material to determine whather it is .7
capital or income of the partnsership. If so, the
subsection says that it is income; and income of
a partiocular year or years, It does no more than
these things. It has no retrospective operation,
If the partners have .in the past purported to
assign their expectant share of the wool profit,
that asslgnment is ineffective by wvirtue of sec,
29, If, as in this case, they have assigned book
debts exlsting at the time of the assignment, the
effect of that assignment remains unaltered, The
effect of sec, 10 (3) in the case of a defunct
ocompany will be exactly parallel, though a
question might arise which could hardly arise in
the cass of a dissolved partnership., I am inclined
to .think that the -intention is to place the-
racipient of the moneys in.the position.of a
liquidator and in substance to revive the
liquidation protahto, or, if there has been no
liquidation, to commence a "liqQuidation" ad :hoc,
But it may be thaty; unless the campany can bs
restored to life, as under sac. 295 of the
Victorian Companies Act, 1928,  such provisions

a8 those of saecs, 297-299 of that Act would be
applicable. It is unnecessary, however to
consider, thlo pointe

The effdct of sac. 11 w1ll also be axactly
parallal in the case of a supplier of wool who
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dies before payment is made under the Act, though
I think that sec. 11 may have a further and .
indirect effect. It does not operate unless and
until the personal representatives have in their
hands a sunt of money representing a share of tha
wool profit which would have gone to their
testator or intestate if he had not died. In their
hands it will form part of the astate of ths
deceased, It will be avallable for payment of the
debts of the deceased as pure personalty, and
will be treated in all respects in the adminis-
tration of the estate as 1f it possessed the
character which sec, 11 givaes to it. But sec., 11
doss no more than these things. It has no retros-
pective operation, If the dsceasad has in his
lifetime purported to assign hils expectant share
of the wool profit, that assignment 1ls ineffective
by virtue of sec., 29. If he has assigned book
debts existing at the time of the assignment, the
effect of that assigmnment remains unaltered.

The possible further and indirect effect of
sec, 11, to which I have referred, is this, I
think it 1is to be taken as contemplating that the
beneficial interest in an expectant shara of the
wool profit is ocapable of being disposed of by
Will, and will pass as upon an intestacy. I would
think (as I have said) that sec. 29 was concerned
only with alienatijon inter vivos and did not
affect in any way the possibility of disposition
by will or devolution upon intestacy., Whether,
apart from any enactment upon the subject, the
beneficial intersest in the share in the WOOl
profit given by the Act would be capable of
disposition by Will or would pass to the next of

kin of a deceascd supplier of wool is a quastion

to which I have already adverted, and upon waichno
opinion neod, I think, be formed for prescnt
purposcs, I have sgld that I am inclined to think
that it ‘should be answered in the affirmative.,
Sec, 11 I 'think, contemplates, though it docs not
gpecifically cnact, this view. On this view a
bequest - of "my share in any profit ultimately
realised on wool supplied by me for appraiscment®
would carry the beneficial interest in the share
payable to the " personal rapresentatives of the

tcstator but a bequest of "hook- dabts owing to me
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In the at the time of my death" would not. This is the
High Court exact converse of the view put by the appellants

of in this case. On the latter view the latter form
Australie of bequest would carry the testator's share, but
in its the former would not.
Appellate An essential difference between the two views

Jurisdictionge gec, 10 (3) lies, I think in the point of time
as at which the character given by the subsection
No. 9 to the "amount paid" is to attach to it., But the.
Reasons fOYr 4irference really goes deeper than that, because
Judgment 0f 1 would not regard the subsection as doing more
Fullagary, Jetnan giving a particular legal character to a sum
continued of money, whereas the appellants'! view regards the
' subsection as doing & great deal more than that.
The appellants treat it as creating the inferen-
tial consequences that a debt must be regarded as
having been owed to the suppliers as from the date
of the supply of the relevant wool for appraise-
ment. But the appellants, if they stopped even
there, would still fail, because the assignments
here in question, as & matter of construction
related only to debts actually owing at the time
of execution, The appellants must go even further
and maintain that the subsection involves the
further inferential consequences that any past
transaction affecting debts owing to the suppliers
at the time of the transaction must be deemed to
have affected a notional debt created by the
subsection. A gtructure is thus built upon a .
foundation which cannot carry it. All the secq.lO
(3) really says is that we are to treat a sum of
money as having been paid for a specified
consideration. ' '

The reasons .for. preferring the view which I
have adopted seem to me to be very strong. By:
way of conclusion, they may be summarised as
follows. First, the view which I have adopted
gives the more natural meaning to the actual words.
The time to which sec.10 (3) refers is the time
when "an amount has been paid in pursuance of this
section". The prescribed “character" is given only
to the "“"amount paid". The description of the
notional position beginsg with the words "ag if it
were', What the words suggest is that the notional

Position should be regarded as being created at and

not before the time of payment. Secondly, the
apprellants' view gives to the subsection, and also
to sec.1l (b) a meaning that is retrospective in
the true sense, It asserts retrospectivity in the
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literal sense, It says: "Vhereas the truth wags
and is A, the fact shall be and be deemed to
have been B", On the other view, the statute does
no more than define, subject to all actually
existing factors, including the factor expresgsed
in sec. 29 the character of a payment which the
gtatute authorises, Thirdly, the appellants!
argument gives to transactions concluded, and
fully performed accoxrding to the intention of the
parties, a meaning and effect which the parties
did not intend them to bear. Fourthly and finally,
the appellants! view involves other consequences
which I would myself regard as grotesque.

This is a very important case, and I must say
that I have felt much difficulty over it. As so
often happens, however, I think that the funda-
mental difficulty lies rather in realising what
the question really is than in answering the
question when it has been reduced to definite and
answerable terms, and in the end I have -come to
2 quite clear conclusion.

I am of opinion that the first two appeals
ghould be dismissed.

The third appeal raises an entirely different
question, and I find it sufficient to say as to it
that I agree with the Chief Justice.

No. 10.
- ORDER of High Court of Australia.

IN THE HIGH COURT OF AUSTRALIA APPFAL No. 2 of
WESTERN AUSTRALIA RRGISTRY 1950

ON APPEAL from the Supreme Court of the
State of Western Australia.

P, Noes Hs of 1950

IN THE MATTER of an Indenture dated the 17th
day of June 1946 BETVZEN PATRICK ANDREW
CONNOLLY of the one part and GEORGE ALFRED
MASLEN, JOHN ANDREV MASLEN, KENNETH GEORGE
MASLEN and RICHARD WALLACE MASLEN of the
other part

BETWEEN: GEORGE ALFRWD MASLEN, JCHN ANDREW MASLEN,

KENNETH GEORGE MASLEN and RICHARD WALLACE

MASLEN (Defendants) Appellants

- and -
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THE PERPETUAL EXBCUTORS TRUSTEES AND AGENCY

COMPANY (W.A) LILITED as Executor of the
Will of Patrick Andrew Connolly deceased
(Plaintiff) Respondent
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BEFORE THEIR HONOURS, THE CHIEF JUSTICE, SIR JCHN
LATHAM, MR. JUSTICE FULLAGAR AND MR. JUSTICE KITTO.

THE Hth DAY OF DECEMBER 1950

THIS APPEAL from the Order of His Honour, IMr.
Justice Walker of the Supreme Court of Western
Australia made in Chambers on the 14th day of June
1950 coming on for hearing on the 5th and 6th days
of September 1950 at Perth in the said State and
UPON READING the transcript herein and UPON HEARING
Mr. J.P, Durack K.C. with him Mr. J. Dunphy of
Coungel for the Appellants and Mr. T. Louch K.C.
with him Mr. V.M. Byass of Counsel for the
Regpondent and the same standing for Judgment this
day THIS COURT DOTH ORDER that this Appeal be and
the same is allowed and that the Order of His
Honour Mr. Justice Walker made on the 22nd day of
May 1950 and the 14th day of June 1950 in favour
of the Respondent be and the same is hereby set
aside and IT I3 FURTHER ORDERED that the first
question in the Originating Summons dated the 17th
day of February 1950 taken out in Action P. No. 5
of 1950 in the Supreme Court of Western Australia
be answered in the negative and that the second
question in the said Originating Summons be
answered as follows, namely, that the Appellants
are entitled in equal shares to one half of each.
of the sums of £2,132., 9« 1., and £562.14.11,
respectively paid in pursuance of The Wool Real~
isation (Distribution of Profits) Act No. 87 of
1948 in respect of wool marketed by The Mardathuna
Pggtoral Company and that except for the QOrder
made on appeal from the Order of His Honour lre.
Justice Walker in Action L. No. 4 of 1950 in the

said Supreme Court Ileanor Forrest Laffer Executrix

of the Will of Claud Ashley Laffer deceased would
have been entitled to the other half of the said
sums of £2,132, 9. 2. and £562.14,11 respectively
AND IT IS FURTHER ORDERED that the cogts of all
parties be taxed those of the Respondent being
taxed asg between Solicitor and Client and that all
such costs shall be paid out of the said sums of
£2,132. 9. 2, and £562.,14.11. '

By the Court,
E. LAWSON TURNBULL
Acting District Registrar
THIS ORDER was taken out by Dwyer Durack & Dunphy

of 33 Barrack Street, FPerth, Solicitors for the
above named Appellants.
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No.ll. In the
Privy Council

ORDER I COUNCIIL Granting Spsecial I,eave

to Appeal. Hoell.
Order in
AT THE COURT OF BUCKINGHAM PALACE Council
: Granting
The 11th day of July, 1951. Special ILcave
E . to Appeal,
Present 11lth July
_ o 1951.
THHE XING'S MOST EXCELLENT MAJESTY
LORD PRIVY SEAL SIR HUMPHRZIY O°LRARY
lr, SZECRETARY ZDE ¥r. GRENFELL (.8.)
lir., NOZL-BAKER Ir. YOUNGER :

WHIZREAS there was this day read at the

Board a Report from the Judicial Committee of the
Privy Council dated the 5th day of June 1951 in
the words following, viz:-

"WThereas by virtue of His late Majesty
King Bdward the Seventh's Order in Council of
the 18th day of October 1909 there was
referred unto this Committee a humble Petition
of the Perpetual Ixecutors Trustees and Agency
Company (W.A,) Limited. the Executor of the
Will of Patrick Andrew Connolly deceased in
the matter of an Appeal from the High Court of
Australia between the Petitioners Appellants
and (1) George Alfred }faslen (2) John Andrew
Maslen (3) Kenneth George Maslen (4) Richard
Wallace lMaslen Respondents setting forth
(amongst other matters): that the pPetitioners
pray for special leave to appeal from the -

Order of the High Court dated the 5th

December 1950 whereby the High Court by a

majority allowad the Respondents' Appeal from
an Order of the Supreme Court of Western
Australia dated the. 14th June 1950:; that the
issue for determination is whether on the

true construction of the Vool Realisation
(Distribution of Profits) Act 1948 (No. 87 of
1948) the Petitioners as Executors of the Will
of Patrick Andrew Connolly decaased are

~entitled to two sums of money distributed by

the Australian Wool Realisation Commission in
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pursuance of the provisions of the Act: that at

all material times between the year 1939 and the
30th June 1946 Patrick Andrew Connolly deceased

and one Claude Ashley Laffer (now deceased) were
carrying on at l}Mardathuna Station in the State of
Western Australia a pastoral business in partner-
ship under the name of ‘Mardathuna Pastoral
Company‘': that wool was supplied by the Company

for appraisement under the National Security (Wool)
Regulations and the appraised value was paid to 10
the Company in accordance with the Regulations:
thag by a Deed of Assignment dated the 17th Juns
1946 Patrick Andrew Connolly deceased assigned

to the first three Respondents all his right title
and interest in the l"ardathuna Pastoral Campany

the assignment being expressed to take effact as
from the 18t July 1946: that by a Deed of
Assignment dated the 17th October 1946 (Claude
Ashley Laffer conveyed to the 1lst Respondent all
his right title and interest in the Mardathuna 20
Pastoral Companys that after the 21st December

1948 the following sums of money were received
under the provisions of the Act in respect of the
wool marketed: (a) by the Petitioners as Executor
of the Will of Patrick Andrew Connolly deceased

the sum of £2,132.9.2+ from the Westralian

Farmers Co-operative Limited (b) by the Respondents
the sum of £562,14.11. from Elder Smith & Co.Ltd:
that the Petitioners and the Respondents there-
after agreed to hold the monies pending the 30
determination of the question now in issue: that

on the 17th February 1950 the Petitioners took

out an Originating Summons (No. P.5 of 1950)

in the Supreme Court of Wastern Australia for the
determination of the following questions:- (1)

Did the above named deed dated the 17th day of

June 1946 validly assign to the defendants the

- interest or any part of the interest of the

above namned Patrick Andrew Connolly deceased in

the amount of £2,132¢9%9.2+. and in the amount of 40
£562,14,11. paid in pursuance of the Wool

Realisation (Distribution of Profits) Act No.87

of 1948 in respect of wool marketed by the

Mardathuna Pastoral Co.? (2) have the defendants

any right title or interest in the said moneys

or any of .them by virtue of the said deed?:; that

a similar Summons was taken out by the Executrix
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of the said Claude Ashley Laffar: that it In the
was held inter alia that such proportion of Privy Council
the monies as had been distributed under the =

Act in respect of the wool marksted before Nos1lle

the 1st July 1946 should be held in trust for Order in
the estates of Patrick Andrew Connolly and Council
Claude Ashley Laffer respactively in equal Grant ing
shares and an Order was made accordingly: Special Leave
that the Respondents appealad to the High to Appeal,
Court of Australia which Court made an Qrder 11th July
that the first question in the Originating 1951,

Summons be answered in the negative and that continued
the second questilon tharein be answered as follows
namely 'that the Appellants are entitled in
aqual shares to one half of each of the sums
of £2,132.9.2. and £562.,14,.11. respectively
paid in pursuance of the Wool Realisation
(Distribution of Profits) Act No. 87 of 1948
in respect of wool marksted by the iardathuna
Pastoral Company: that the Petitioners sulinit
that the Order of the High Court should be

set aside and the Order of the Supreme Court
of Western Australia rastored: And humbly
praying Your llajesty in Council to grant the
Petitioners special leave to appeal from thse
Order of the High Court dated the 5th
December 1950 anf for such further and other
relief as to Your Majesty in Council may

saem meste

"THZ LORDS OF THEZ COMMITTEE in obedience
to His late Majesty's said Order in Council
have taken the humble Petition into
consideration and having heard Counsel in
gupport tharecof and in opposition thereto
Their Lordships do this day agree humbly to
report to Your Majesty as their opinion that
leave ought to ba granted to the petitioners
to enter and prosecute their Appeal against
the Order of the High Court of Australia
dated the 5th day of December 1950 upon the
footing that at the hearing of the Appeal it
shall be reserved to the Respondents to raisa
as a preliminary point the plea that the
Appeal does not lie without a certificate of
the High Court of Australias

"And Their TLordships do further report to
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In the Yoﬁr Majesty that the proper officer of the

Privy Council sald High Court ought to be directed to
§ e transmit to the Registrar of the Privy
Noell. Council without delay an authenticated copy
Order in under seal of the Record proper to be laid
Council before Your Majesty on the hearing of the
cranting Appeal upon paynent by the Petitioners of the
Special Leave usual fees for the same". , _
to Appeal, ' . .
11th July HIS MAJESTY having taken the said Report into

1951 consideration was pleased by and with the advice 10
continued of His Privy Council to approve thereof and to
order as it is hereby ordered that the same be
punctually observed obeyed and carried into
execution. '

Whereof the Governor-General or Officer
administering the Govermment of the Commonwealth
of Australia for the time.being and all other
persons whon it may concern are to take notice
and govern themselves accordingly.

F. J. FERNAU 20

Annexures, - ANNEXURES
Noe1l24 ' , - No.l2,

Originating .
Summons. ORIG INATING SUMMONS, Laffer v, Maslen
Laffer v, L.4 of 1950

Maslen o

Le4 of 1950 IN THE SUPREME CQURT L. Noe 4 of 1950
17th Febru- OF WESTERN AUSTRALIA

ary 1950

IN THE MATTER of an Indenture of Sale

dated 2nd day of October 1946 between

Claud Ashley Laffer deceased of the ona

part and George Alfred Maslen of the 30
other part :

BETWEEN ELEANOR FORREST LAFFER Executrix of
: ~ the Will of Claude Ashley Laffer
‘deceased Plaintiff
‘ : - and

GEORGT ALFRED MASLEN Defendant

LET the above named defendant attend the
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Judge in Chambers at the Supreme Court Perth at

the time spacified in the margin hereof upon the
application of the above named Plaintiff for the
determination of the followlng questions namely:

1. Did the above named deed dated the 2nd day
of October 1946 validly assign to the defendant
the interest or any part of the iritersest of the
above named Claud Ashley Laffer deceased in the
amount of £2,132.9.2¢ and in the amount of

10 £562.,14.11. pald in pursuance of the Wool
Realisation (Distribution of Profits) Act No. 87
of 1948 in respsct of wool marketed by the
Ifardathuna Pastoral Company.
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24 Has the defendant an& right title or interest

in the said moneys or any of them by virtue of
the sald deed.

DATED this 17th day of February 1950.

NOTE
a 801101tor at the place above mentioned in the

+20 indorsement hercon such order will be made and

proceedings taken as the Judge may think Just and

expedlent.

It 1s intended to serve this summons on the
defendant on Tgesda

heaglﬁg 8
ciook
at thg ho,g,“‘rsu?nrr1ons %vas taken out by Hubert Parker

& Byass of 15 Howard Street, Perth - golicitors
for the Plaintiff.

No.l1l3,
This is ths

annexed affildavit of Eleanor Forrest Laffer and
sworn before me this 20th day of January 1950,

30
Brian Slmpson
A Commissgioner for taking AffidaV1ts.

THIS INDENTURE made the 2nd day of October One

If you do not attend either in person or by

tﬁ8t¥o%éﬁo°f February

N00130

3xhibit marked "A" referred to in the Dsed of

Assignment
Laffer o
Maslen, 2nd
October 1946
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Annexurcs. thousand nine hundred and forty six Between

- - CLAUDE ASHLEY LAFFER of 17 Highway Nedlands in
No.13. the State of Western Australia Pastoralist.(in
Deed of this deed called “the Vendor") of the one part and-
Assignment  GEORGE ALFRZD MASLEN of Mardathuna Station in the
Laffer to State of Western Australia Pastoralist (in this

Maslen, 2nd Deed called "the Purchaser”) of the other part
October 1946 o |
continued WITNESS as follows:

l. The Vendor assigns to the Purchaser all his .
right title and interest in the Mardathuna Pastoral 10
Company (in this Deed called “the Company") and
the assets belonging thereto., Without in any way
affecting the generality of the foregoing assign-
ment the property hereby assigned included and the
Vendor hersby assigns to the Purchaser;-

(a) All the right title and 1nterest of the"
Vendor -

(i) In the Pastoral lLease registered as Lease
No. 394/694 Crown Lease No. 328/1936 and -
the lands comprised therein (being Thres 20
hundred and fourteen thousand four
hundred and five acres or thereabouts)
and all the improvements to on or in such
lands,

(1i)In the Lease registered No. 1091/41A and
the lands comprised therein (being Reserve
16524 containing five hundred and ninety
acres or thereabouts) and all the.
improvements to on or in such lands
(which Leases lands and improvements are 30
in this Deed collectively referred to as
"the I.eases')

(b) All the right title and interest of the
Vendor in the goodwill of the businesse
of the Company.

(c) All the right title and interest of ths
: Vendors in the machinery engines plant
vehicles furniture stores stock-in-trade
- utensils tools chattels effects sheep horses
cattle and livestock in or upon the Leases or
belonging. to the Company togsther with the
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benefit of all contracts and engagements and
book debts belonging to the Company.

TO HOLD the same henceforth unto and to the use
of the Purchaser his- ﬁxecutors Administrators and
assigns

2. The purchaser covenants with the Vendor to
pay to the Bank of New South Wales Perth in the
gald Statse the gum of Six fhousand five hundred
pounds (£6,500,0,0,) subject to the provisions of
Clause eight of this Deed.

3. Crown Ileasa Vo. 328/1936 is assigned subject
to mortgage No. 8672/1929 to the National Bank of
Australasia Limited Perth in the said State and
subject thereto the Vendor covenants with the
Purchaser to assign the ILeases to the Purchaser
free from all nmortgages and encumbrances.

4, The Purohaaer further covenants'with ths
Vendor _

(a) To duly and punctually pay -all principal
interest and other moneys from time to time
due and payable by the vendor or by the
Company under Mortgage No. 8672/1929 to the
National Bank of Australasia Limited and to
duly and punctually perform and observe all
the covenants conditions and stipulations
contained in and do all acts and things
required to be done under the said mortgage
and to indemnify and keep indemnified the
Vendor against all accounts claims demands
procesdings sales foreclosures or otherwise
made or arising under or by virtue of the
said mortgags. '

(b) . pDuring the COntlnuance of the terms and any
extension of the terms cresated by the Leasas
to pay the rent reserved by the Ieases and .
perform all the covenants by the Lessas
therein contained and to keep the Vendor
indemnified against all actions expensas
claims demands and liabillty on account of
the non~payment of the- said rent or the
breach of the sald oovenants or any of them.

5 This assignment shall take effect on and from
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the first day of October one thousand nine -
hundred and forty six on and from which day the
Purchaser shall be entitled to the possession of
all the property hereby assigned and to the
receipt of the rents and profits thereof., The
Purchaser covenants with the Vendor on and from
the first day of October one thousand nine hundred
;and forty six to pay all outgoings in respect of-
the. property hereby assigned and the covenants
contained in paragraph four of this Deed shall
take effect on and from the first-day of QOctober’
one thousand nine hundred and forty six.

6. The Vendor covenants with the Purchaser to
use his best endeavours to obtain the Transfer to
the Purchaser of all the right title and interest
of the Vendor in the I.eases and this Deed is made
upon the express condition that if the consent of
the lands Department to such Transfer is not
obtained within a reasonable time then this deed
shall be of no effect and shall be unenforceable"
by either party provided that all moneys paid in
pursuance of this Dsaed shall be recoverable by
the party paying them and if such moneys can not
be recovered the party for whose benefit they were
paid shall repay such moneys to the party who
pald them. _

7. The Vendor covenants to sign all necessary
Transfers and applications and documents and do
all acts and things necessary in order to transfer
to the Purchaser all the right title and interest
of the Vendor 1n the Leases. _

8. The Vendor covenants with the Purchaser to
use his best endeavours to obtain from the Bank
of New South Wales Perth aforesaid in return for
the payment to the Bank of the sum of six.
thousand five hundred pounds by the Purchaser
under ‘the provisions of clause two of this Deed

a discharge of Mortgage No. 8673/1929 to the
Bank over Crown Lease No. 328/1936 and this deed
is made on the express condition that if the Bank
does not within a reasonable time consent to
grant a discharge of the said mortgage in return
for the payment to it of the said sum of Six
thousand five hundred pounds then this deead shall
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be of no affect and shall be unenforceabls by
githaer party provided that all maneys paid in
pursuance of this Dead shall be recoverable by

the party paying them and if such monays can not
be recovered thae party for whose benefit they waerae
paid shall repay such moneys to the party who

paid them. :

9 The Purchaser covenants with the Vendor to
pay the costs of andincidental to the preparation
gxecution and stamping of this Deed and of the
counterpart thereof and of obtaining the consent
tharseto of the Trgasurer under the National
Security Regulations and of the Transfer of the
right title and interest of the Vendor in the

Leasas,

10, This Deed is entered into subject to any
consent required under the National Security
(BEconomic Organization) Regulations,

IN WITNESS whereof the parties hereto have
hereunto set their hands and seals the day and
year first -.above writtene.

SIGNED SEALED AND DELIVERED;v
by the said CLAUD ASHLEY C. A, LAFFER
LAFFER in the presence ofs-)

M. Byass
Solicitor
Perth,.

by the said GEORGE ALFRED

S IGNED SEALED AND DELIVERED}
MASLEN in the presence of:z=-
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, No. 14,
LIST OF DOGUMENTS omitted from the Record.

" Nature of Documeﬁt

Affidavit of Boyd Gardner Marshall as to
Appsealable Amount sworn the 6th day of July

1950,

praecipe for payment into Court of security

for costs of Appeal to High Court.

Intry of Appeal for hearing in the High Court
of Australia.

List of Documents for inclusion in Appeal.Book.

Summons for exten81on of time for filing
Notice of Appeal to High Court of Australia.,

Affidavits of John Peter Durack sworn thse
26th day of July 1950.

Consent of Solicitors for Respondent.

order of Mr, Justice McTisrnan dated the ,
31st day of July 1950 granting extension of
time. . o

Re-antry of Appsal for hearing before the
High Court of Australia. '
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I _THE PRIVY COUNCIL Nos. 31 of 1951

ON APPEAL

FROM THE HIGH COURT OF AUSTRALIA IN ITS APPELLATE
' JURISDICTION

Between

THE PERPETUAL EXECUTORS TRUSTEES AND AGENCY
COMPANY (W.A.) LIMITED as BExecutor of the
. Will of Patrick Andrew Connolly deceased . Appallant

_ | (Plaintiff)
~ and -
GEORGE ALFRED MASLEN, JOHN ANDREW MASIZEN,
' KENNETH GEORGE MASLEN and RICHARD WALLACE ‘
MASLEN . . . . o Respondents -
(pDefendants)

RECORD OF PROCEEDINGS
and JUDGHENTS of the Suprame Court of Western
Australia and the High Court of Australia

BARTLETT & GLUCKSTEIN
199, Piccadilly,
London, W.l,.

Appellant®s Solicitors

M, L, MOSS & SON
Savoy Houss,
115/116, Strand,
London, WeCo2a
Respondent's Solicitors

-~
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