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[Delivered by 1ORD PORTER]

This 15 an appeal by special leave from an order of the High Court
of Australia dated the 5th December, 1950. by which that Court by a
majority reversed a decision of Walker. J. in the Supreme Court of
Western Australia dated the I4th June of the same year. Fullagar, J.
who dissented would have upheld the order made by Walker. J. in the
Supreme Court.

In granting special leave their Lordships reserved to the respondents
the right to object that no appeal lay in the absence of a certificate of
the High Court under section 74 of the Australia Constitution Act, 1900,
which withholds the right of appeal from a decision of the High Court on
any question, however arising, as to the limits inrer se of the constitutional
powers of the Commonwealth and those of any State or States unless the
High Court shall certify that the question is one which ought to be deter-
mined by His Ma;esty in Council.

The appellants are the Executors of the will of one Patrick Andrew
Connolly who died on the 28th December, 1946, and had until the 30th
June of that year been in equal partnership with one Claude Ashley
Laffer in a pastoral business in Western Australia known as the Marda-
thuna Pastoral Company (hereinafter referred to as *“ the Company ™).
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By a deed dated the 17th June, 1946, and operating from the lst of
July of that year Mr. Connolly assigned the beneficial interest of his half
share in the Company to the respondents in equal shares as tenants in
common. Since the question as to what the property assigned included
is in dispute between the parties, the exact terms in which the assign-
ment was made should be quoted in so far as they are material to their
Lordships’ decision.

By Clause 1 of the Assignment it is provided that Mr. Connolly
assigns to the respondents * all his right title and interest in . . . (d) . . .
the benefit of all contracts and engagements and book debts to which
Patrick Andrew Connolly and Claude Ashley Laffer may be entitled in
connection with the said business together with all other asseis of the
said business.” The said business referred to is that of the Company.

By another Deed dated the 2nd October, 1946, Mr. Laffer assigned his
half share to the first of the respondents. Mr. Laffer’s Assignment is in
no wider terms than that of Mr. Connolly’s and need not bs further
referred to.

Under section 51 of the Commonwealth of Australia Constitution Act,
1900, which by (vi) and (xxxi) gives power to the Commonwealth to make
laws for the naval and military defence of the Commonwealth and of the
several States and to acquire property on just terms from any State or
person for those (among other) purposes, the Parliament of Australia
passed the National Security Act of 1939. That Act empowered the Governor
General in Council to make regulations and in pursuance of those powers,
on the 28th September, 1939, he made the National Security (Wool)
Regulations in order to carry out an arrangement between the British
and Australian Governments for acquiring the whole clip of Australian
wool in connection with the war with Germany. The regulations pro-
vided (A) that all wool grown in Australia should be compulsorily acquired,
(B) that the regulations should be administered by the Central Wool
Committee. (C) that all growers of wool should submit their wool to
authorised persons for appraisement, and (D) that every grower should be
paid the appraised value.

Regulation 30 was in the following terms:—

“(1) All moneys payable by the Government of Great Britain
under the arrangement made by that Government with the Common-
wealth for acquiring Australian wool shall be received by the Central
Wool Committee and out of such moneys the Central Wool Com-
mittee shall defray all costs, charges and expenses of administering
these Regulations.

(2) Any moneys which may be received by the Central Wool
Committee from the Government of Great Britain under or in conse-
quence of such arrangement over and above the purchase price
payable by such Government thereunder for the wool and any
surplus which may arise shall be dealt with as the Central Wooi
Committee shall in its absolute discretion determine.”

The Company supplied wool under the Regulations to the Central Wool
Committee through the Westralian Farmers Co-operative Limited in some
cases. and through Elder Smith and Company Limited in other cases.
until the compulsory acquisition of wool ceased on the 30th June. 1946.

Stocks of wool however had been accumulated during the war. and an
agreement for their orderly disposal was made between the Governments of
the United Kingdom. Australia, New Zealand and South Africa. In
Australia statutory approval to the agreement was given by the Wool
Realisation Act, 1945, which provided, inter alia, that the WNational
Security (Wool) Regulations should be continued in force, that the dis-
posal of stocks should be carried out by a company entitled “ The Joint
Organisation ” in which the shares were to be held by nomirees of the
four Governments and that there should b= set up an Australian Realisa-
tion Commission. the subsidiary in Australia of the Joint Organisation,
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to have and perform all the duties and all the powers. authorities and
functions of the Central Wool Committee under the National Security
(Wooly Regulations and other statutory regulations governing the disposal
of woo! and sheepskins.

That Act was followed by the Wool Realisation (Distribution of Profits)
Act. 1948, which provided for the distribution of any ultimate profits
accruing to the Commonwealth under the Wool Disposals plan and for
other purposes,

The latter Act. in section 18, directed the preparation of a list showing
(a) the persons who, in the opinion of the Commission. are entitled to
share in the distributions under it and (b) the appraised values of the wool
ian relation to which each such person is, in the opinion of the Com-
misston. 0 entitled.

Subject to certain provisions as to the exclusion of dealers which are not
material to the question now in issue. the Act contained in section 4 a
number of definitions and in Part [1I clauses dealing with and determining
the persons entitled to payment under the Act. Of these the more
material are that part of section 4 which defines * participating wool 7,
and sections 7, 9. 10 and 11 which must be set out in full. They are as
follows :—

“a4.—(1)

“ ¢ Participating wool " means wool appraised under the National
Security {Waol) Regulations {whether under those Rcgulations
when in force under the National Security Act, 1939, or that Act
as amended. or under those Regulations when in force under the
Wool Realization Aci, 1945, or that Act as amended), being wool
which was listed as participating wool in the appraisement cata-
logue used by the appraisers for the purpose of that appruise-
ment.”

“7.—(1) Subject to this Act, an amount equal to each declared
amount of profit shall be distributed by the Commission in accord-
ance with this Act.

= {2) There shall be payable by the Commission, out of each amount
to be distributed under this Act. in relation to any participating wool,
an amount which bears to the amount to be distributed the same pro-
portion as the appraised value of that wool bears to the total of the
appraised values of all participating wool.

“{3) Subject to this Act. an amount payable under this Act in
relation to any participating wool shall be payable to the person
who supplied the wool for appraisement.

“(4) Where two or more persons jointly supplied participating
wool for appraisement. those persons shail. for the purpose of deter-
mining their claims in relation to that wool in any distribution

under this Act. be treated as one person.”

“9.—(1) Where any participating wool was supplied for appraise-
ment by
{(a) a person whose affairs have at any subsequent time been
administered. or are being administered. under uiny of the pro-
visions of the Bankruptey Act. 1924-1948. by a trustee :

(b)Y a person who has died and whose estate has at any subse-
quent time been. or is being. so administered : or

{c) a personal representative in the administration of an estate

which has at any subsequent time been, or is being. so administered,

an amount which would otherwise be payable under this Act to the

person who supplied ihe participating wool or his personal represen-
tatives shall, subject to this section, be payable to the trustee.
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“(2) An amount received by a trustee by virtue of this section shall,
for all purposes of the Bankruptcy Act, 1924-1948, and of any instru-
ment executed in pursuance of that Act, be deemed to be received by
him in his capacity as trustee.

*(3) This section shall not apply in any case in which—

(a) the creditors who were entitled to share in distributions by
the trustee have been paid in full ; or

(b) the trustee was acting under a sequestration order, and that
order has been annulled.

“ 10.-—(1) Where partic.pating wool was supplied for appraisement
by a company which is defunct, an amount which would otherwise
be payable under this Act to the company may be paid by the Com-
mission to such person as appears to the Commission lo be justly
entitled to receive it.

*(2) Where participating wool was supplied for appraisement by a
parinership which has been dissolved, an amount which would other-
wise be payable under this Act to the partnership may be paid by
the Commission to any former partner or partners {including the per-
sonal representatives of a deceased former partner).

“(3) Where an amount has been paid in pursuance of this section,
the rights, duties and liabilities of the person to whom it is paid in
respect of the amount shall be the same as if it were part of the
proceeds of a sale of the wool by the company or partnership, made
at the time of the supply of the wool for appraisement.

“11. Subject to section nine of this Act, where participating wool
was supplied for appraisement by a person who has died- '

“(a) any amount which would otherwise be payable under this
Act to that person shall be payable to the psrsonal representa-
tives of that person : and

“(b) the rights, duties and liabilities of the personal represen-
tatives in respect of the amount shall be the same as if it were
part of the proceeds of a sale of the wool by the deceased person
made at the time of the supply of the wool for appraisement.”

To these must be added section 29 which is in the following terms:—

*29. Subject to this Act and the regulations, a share in a distribu-
tion under this Act, or the possibility of such a share, shall be, and
be deemed at all times to have been. absolutely inalienable prior to
actual receipt of the share, whether by means of, or in consequence
of. sale, assignment, charge, execution, or otherwise.”

and section 21 (1) which provides that the payment should reach the par-
ticipants through their several brokers.

In these circumstances a sum of £2,132 9s. 2d. was. towards the end of
1949, paid through a firm of brokers to the appellanis, as the personal
representatives of Mr. Connolly, in his capacity as o former partner
of a dissolved partnership as the share of that partnership in a distribution
of sums payable under the Act in respect of participating wool supplied
by it.

Later on a further sum of £562 14s. 11d. was paid to the respondents
through other brokers as representing another share of a distribution of
sums pavable in respect of wool for appraisement supplicd by the partner-
ship.

The respondents on the one hand and the appellants and Mr. Laffer’s
representatives on lhe other claimed to be entitled to these two sums
and, in these circumstances, the lat'er took out originatinz summonses
in the Supreme Court of Western Ausiralia for the purpose of ascertaining
to whom ihese sums werc properly payable. All parties agreed that
meanwhile the monies should be held in trust pending the conclusion of
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the proceedings. In the Supreme Court of Western Australia the issue
was determined in favour of the plaintiffs’ claim but the High Court
reversed that decision. No question, however, now arises as Lo that
portion of the sums paid as are attributable to the half share in the
partnership formerly belonging to Mr. Laffer, inasmuch as his repre-
sentatives have not appealed to His Majesty in Council. But the right
to Mr. Connolly’s share is in dispute, the respondents claiming that
it has been assigned to them. whilst the appellants maintain that it did
not pass under the assignment.

Two questions therefore are posed for their Lordships’ determination:

(1) Is the appeal open to the appellants or does it involve an
“inter se” question so that it is, for that reason, withdrawn from
their Lordships’ jurisdiction, and

(2) If not, what is the true destination of these two sums and any
other sums which may be paid by the Commission in respect of
participating wool furnished by the partnership of Messrs. Connolly
and Laffer?

Inasmuch as the first question might require the determination of the
extent to which the right of appeal from the High Court to their Lordships’
Board has been limited by section 74 of the Constitution Act, Mr. Barwick
applied to and obtained leave from their Lordships to intervene on
behalf of the Commonwealth of Australia, and their Lordships are much
indebted for the assistance so given.

As 1o the question of the attitude which should be adopted in deciding
an “inter se ” matter, their Lordships have dealt fully with the problem in
three recent decisions, viz.:—the Bank case [1950] A.C. 262 and in
Nelungaloo Pty. Lid. v. Commonwealth of Australia [1951] A.C. 34, and
Grace Brothers Pty. Limited v. Commonwealth of Australia [1951] A.C. 53.

In the first their Lordships decided that, if the determination of a case
presented for their consideration involved the decision of an * inter se ™
question, the Board were precluded from hearing the appeal even though
the High Court had found it possible to come to a conclusion in favour of
the respondents without deciding the ™ inter se ” point and though the point
was raised only by the respondents before their Lordships’ Board, provided
that its decision was necessary if the matter in dispute was to be determined
in favour of the appellants. In the two latier cases they went further. In
the words of their judgment as prepared by Lord Normand they said:
* Their Lordships are not disposed to allow exceptions to the broad con-
struction which they have adopted that an appeal involving the determina-
tion of any ‘inter se ' question is excluded from their jurisdiction in the
absence of a certificate from the High Court. . . . An appellant may accept
the determination of the High Court on an *inter se * question and present
a petition for special leave to appeal on other questions only, but if he
insists in his appeal on raising an °inter se’ question whether as part of
his main ground of appeal or as part of an alternative ground of appeal,
he must obtain a certificate of the High Court under section 74.”

If then an argument involving an “inter se” point is persisted in
before their Lordships’ Board even as an alternative to an argument
which does not raise an *“inter se” question the appeal is beyond
their Lordships’ jurisdiction.

The argument on behalf of the respondents in the present case on this
point was based upon the existence of section 29 in the Act of 1948.
The appellants, they said, had relied upon the provisions of that section
both in the Courts in Australia and in their case before the Board, and in
any event that section involved an “ inter se ” question and whether relied
upon or not formed a vital factor in the construction of the Act as a
whole.
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Their Lordships are not prepared to endorse the view that the appellants
relied upon the section as nullifying Mr.” Connolly’s assignment even in
the Courts of Australia. It is true that Fullagar, J. in the High Court
made use of the section in order to point out the anomalies which would
exist if the respondents’ construction of sections 9. 10 and 11 prevailed,
but the decision was given without the raising of or regard to any * inter
se " question.

But whether or not an “inter se” question can be said to have been
raised in Australia, a matter as to which their Lordships express no opinion,
the appellants expressiy declined to place any reliance upon section 29
before their Lordships and the Board are not prepared to carry their
decision in the Nelungaivo case further and to say that if a point which
may involve an ™ inter se 7 question has been raised at any time in the case,
or even if it appears in the case presented by the appellants, they are
precluded from considering the matter. As was said in the Nelungaloo
case: " A parly may accept the determination of the High Court on an
‘inter se’ question”. Nor are their Lordships precluded from hearing
the appeal because al some previous period an  inter se ~ point has been
raised. Their jurisdiction remains provided no **inter se ” point is relied
upon before them.

In the present case, as has been said, the appellants expressly refrained
from any argument based on section 29. In these circumstances the only
argument left to the respondents with reference to this part of the case is
the allegation that section 29 throws light upon the construction of the
earlier sections and therefore, in some way, an *inter se” point is
involved. Their Lordships cannot accept this view. Whatever construction
may be placed upon seciion 29 it is immaterial to the success or failure
of the appellants’ argument and, indeed, as will appear at a later stage,
il the respondents’ construction ol Part IIl of the Act be correct, they
would succeed and would no more require to refer to or rely upon
section 29 than would the appellants if their construction is adopted. It
follows that no point involving an *inter se” question arises upon
the case as presented to the Board but there remains for consideration
the true effect of the provisions of the Act of 1948 and its impact upon
Mr. Connolly’s assignment.

Admittedly, the two sums paid by the Commission are nothing but a
gift. Under the Statutory Rules of 1939, Rule 30, any sum over the
purchase price was to be dealt with at the absolute discretion of the
Central Wool Committee.

The Wool Realization Act of 1945 substituted the Commission for the
Central Wool Committee and provided by section 9 (3) that it should have
and perform all the duties and should have and might exercise all the
powers, authorities and functions of that body. As a result of the passing
of that Act the Commission was entitled to dispose of any monies received
in respect of participating wool over and above the price paid by the
United Kingdom according to its absolute discretion. Whatever it did
could not be challenged. No contract had come into being, no debt existed
and no action could be brought against the Commission. Any sum beyond
the appraised value was therefore a gift.

In these circumstances the Act of 1948 was passed to deal with the
additional profit which, it may be, was formerly expected but was then
known to exist.

The determination of the matters in issue in Australia, therefore, which
are submitted to their Lordships’ Board, falls to be decided upon the
true construction of the provisions of Part TIT of the Act.

The appellants rest their argument on the terms of section 7 (3) and
say that the share of the sums in dispute which they claim are payable in
relation to participating wool and accordingly payable to the persons who
supplied it for appraisement. Messrs. Connolly and Laffer ate the persons
who supplied the wool jointly and are to be treated as one person
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{section 7 (3) and (4)). And accordingly the wool was supplied by a
partnership which has been dissolved and the amount is properly payable
to any former partner or partners including the personal representatives
of a deceased partner.

The sums in dispute were, they say, properly payable to either of
the claimants as representatives of Mr. Connolly or as representatives of
Mr. Laffer. but not to the respondents.

The respondents. on the other hand, draw attention to the fact that the
provisions of section 10 (3) are stipulated to be subject o the Act and
rely upon the terms of sections 10 and 11 as distinguishing this from a
case where a living partner claims the benefit of the payment.

Section 10 (3). they say, no doubt authorises payment, where a partner-
ship is dissolved. to a former partoer or his represen‘atives. But when the
money has been paid to him, his duties in dealing with it are prescribed
by sections 10 and 11. Those duties. they contend. are to treat the payment
as part of the proceeds of the sale of the wool made at the time of its
supply for appraisement. i.e. as if the supplier was entitled (o the payment
at that time.

An identical obligation is, they maintain, imposed upon a personal repre-
sentative under section 11 since he is enjoined not to treat the sum paid as
part of the personal estate but as having the quality of the proceeds of a
sale made by the deceased supplier at the time when he furnished the wool
for appraisement.

Their Lordships have 1o choose between these two consiructions.
Obviously the recipient, whether he be a former pariner or a perscnal
representative, cannot keep the money for himself. 1f he be a member o
a dissolved partnership. he must account to his former partner, and i e
be a personal representative, he must treat the money as part of the estate
which he is administering. But do the provisions go further and stipulate
that it is to be dealt with as if it were the result of a contract or debt which
came into existence when the wool was supplied for appraisement? So to
construe the wording would be to do violence to the admitted fact that
it is a gift.

No doubt the wording might be clearer but prima facie the sums received
are payable to the supplier and it is for the claimants to establish the
contrary.

The correct view, in their Lordships’ opinion, is that it is a true gift (¢
the supplier of the wool. It is not and never was part of the assets of the
partnership. If it were to be regarded as part of the assets of the partner-
ship there would be ne necessity for the provision in section 7 (4) that
where two or more persons jointly supplied participating wool they were,
for the purpose of determining their claims in relation (o that wool in any
distribution under the Act, to be treated as one person. As partners they
would be so treated, but if they are individually entitled 1o a gift. a provision
as to their joint right to receive payment would be required.

In the opinion of the Board the respondents have not made out their
claim.

No doubt there are a number of anomalies whichever construction be
adopted, e.g. the provisions as to what is to accrue on the bankruptcy or
death of the persons entitled, but to construe the provisions in the manner
suggested by the respondents would bring about the peculiar result that,
whereas, in the case of an existing partnership or company, partners or the
board who had assigned their profits for the vears in which the wool had
been supplied would be entitled to keep the extra proceeds, in the
case of a dissolved partnership or company the proceeds would pass lo the
assignees.

Their Lordships cannot but think that a construction which effects so

surprising a differentiation in the destination of the extra profit between
existing and defunct bodies throws some light upon the true intent of the
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section even though it can be claimed that the section itself is to some
extent ambiguous.

As to the reliance placed by the respondentis upon the provisions dealing
with the righis and obligations of the supplier in the case of death or bank-
rupley, in their Lordships’ view a distinction must be drawn between those
cases where the property would normally pass from the recipient by opera-
tion of law and those where a positive act on his part is required if a
change of ownership is to be created. No doubt section 13. which provides
that the supplier of participaling wool who has mortgaged his rights in
respect of it shall be subject to the same liabilities in regard to the addi-
tional payment as he is to the sum contractually due upon appraiscment,
is in a somewhat different category. since the assignment by way of mort-
gage is a posilive act on his part. But the section, so far from being a
support for the respondents’ contention. is a two-edged weapon. since it
may well ve contended that if his argument be sound, the extra sum paid
would pass without the necessity of an express stipulation.

In reaching this opinion their Lordships must not be taken to determine
that, where an assignment by the supplier to a third party clearly includes
the payment in question, the assignor is nevertheless entitled to retain it.
Such a decision might well involve a consideration of the terms of section 29,
But it is not this case since, as their Lordships have said, the sum paid is
neither a debt nor an asset of the business nor was it ever partnership

property.
In their view it is a personal gift to the parlies concerned. not passing

under either assignment. nor is its destination affected by the terms of sec-
tions 10 or 11 of the Act of 1948.

In the result they reach the same conclusion as Walker, J. in the Supreme
Court of Western Australia and of Fullagar, J. in the High Court and will
humbly advise His Majesty to allow the appeal and restore the judgment
of Walker, J. in so far as it applied to the appellants and respondents
herein. The respondents must pay the appellants’ costs of the appeal
to their Lordships’ Board and of the hearing in the High Court of
Australia. The Commonwealth will bear its own costs.
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