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LEGAL STULIES

A LA

ON APPEAL FROM THE COURT OF APPEAL

FOR ONTARIO

BETWEEN: ROBERT J. McMASTER and
JAMES McMASTER, Executors
of the Estate of Harry J.
McMaster (Plaintiffs)
Appellants

- and w~

NORMAN W, BYRNE
(Defendant) Respondent

CASE FOR THE APPELLANTS

1, This 1s an appeal from a judgment of the Court
of Appeal for Ontario dated the 8th day of Novem-
ber, 1950 dismissing with costs the Appellants'
appeal from a judgment of Smily J. dated the 27th
April, 1950 which had dismissed with costs the
Appellants! action, commenced on the 15th Septem-
ber, 1947 by Harry J. McMaster (hereinafter re-
ferred to as "the Plaintiff" )who disad on the 30th
November, 1948 and whose executors, the Appellants,
continued the action.

2. The action was against the Respondent as con-
fidential adviser and solicitor of the Plaintiff
for an accounting by the Respondent of the Resg-
pondent's profits in respect of a transaction in
March and April, 1947 between the Plaintiff and
the Respondent; or for other appropriate relief,

5. The Plaintiff, who had been a plant superin-
tendent 1n a china factory in the Unlted States,
came to Hamllton in Ontario from the Unilted
States in 1933, and with two assoclates,Pulkinghanm
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and Etherington, formed a company known as Sover-
elgn Potters Limited, in which they held some
preferred stock and 50% of the common stock until
the common stock held by them was transferred %o
a holdlng company, Carleton Securities Limited,in
which the Plaintiff had a 40% interest. The
Plaintiff was the plant menager and a director of
Soverelgn Potters Limlted but In 1936 resigned and
In 1939 started in Dundas near Hamllton, in part-
nership with his son (the first Appellant) and
Anna Dorothy McMaster, McMaster Potterles, which
was Incorporated through the agency of the Res-
pondent on the 24th November, 1944 as McMaster
Pottery Limited, & private company, of which the
Respondent was ohe of the first dlroectors. From
thoe time he left Soverelgn Potters Limited  the
Plaintiff wished to have Carleton Securities Limi-
tod broken up, and consulted the Respondont on
the mattor,

4, The Respondent wes a barrister and solicitor
practising 1n Hamilton, He had acted for the
Plalntiff and hls assoclates in the formation of
Soverelgn Potters Limited and of Carleton Securi-
ties Limited and was the secretary and solicitor
of both companies, The Appellants contend that
the Respondent was also clearly the Plaintiff's
confidential adviser concerning his shares and
negotlations for the sale thereof, In 1936 the
Respondent had edited the statement 1n which the
Plaintiff explained why he was leaving Sovereign
Potters Limited., In 1938 the Respondent obtained
for the Plaintiff advice about patents. The Res~
pondent advised the Plaintiff about his personal
estate, and 1llability for succession duties. The
Respondent in December 1944 drew the Plaintiff's
will and was named as an executor therein, untll
replaced by a codicil executed in November, 1948.
The Respondent retained possession of the will
until after the lst July, 1947. In 1945 the
Respondent acted for the Plaintlff in the purchase
of a dwelling house. In 1946 the Respondent con-
dueted correspondence with the Dopartment of Nation-
ol Revenue concerning the taxation of McMaster
Pottery Limlted, Tho Plaintiff frequently con-
sulted the Respondent aboub breaking up Carleton
Securities Limited and about disposing of his 1n-
torest in Soverelgn Potters Limited.The Plaintiff
and the Roespondent were close personal friends,
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addressing each other as "Harry" or "Scratch', and
"Norm". On the 6%th December{ 1946 the Respondent
rendered a bill of costs to "McMasters Potters Limi-
ted" which included personal ltems,

5. According to the evidence of Mr. Pulkingham,
called by the Respondent, the Plaintiff had after
1936 been continuously anxious to dilspose of his
shares in Carleton Securities Limited at a price
which was increased from £20,000 to £25,000 and
then to £30,000, which the Plelntiff had been ask-
ing for at least a year, Mr.Etherington in Sep-
tember 1946 had suggested that the Plaintiff put
his offer to sell into writing; and as a result
the Plaintiff gave Mr, Pulkingham an optilon to
buy the Plaintiff's shavres in Carleton Securities
Limited for £30,000, This option was renewed,
and expired at latest on the 23rd March,1947, and
was transferred to the Respondent on the 21st March,
194%7. Mr, Etherington appears to have regarded
the optlon as an authority to act on the Plain-
tiff's behalf in effecting a sale,as 1t was glven
as a result of his saying "Well, Harry, we cannot
lead a buyer to your doorstep without having your
commitment in writing." The option also began
with a request to find a purchaser.

6. On the 10th December, 1946 there was a direc-
tors! meeting of Carleton Securlities Limited. 1In
late October or early November, 1946 an Englilsh
company, Johnson Brothers (Hanley) Limitd, had
made 1Indirect approaches with a view to acquliring
control of Sovereign Potters Limited, and Mr.
Pulkingham, Mr, Etherington and Mr. Roblnson want-
ed to obtain £1,500,000, This information was not
dlsclosed to the Plaintiff at the directors!
meeting "because it was too nebulous", but WMr,
Pulkingham states that Mr. Etherington suggested
that the Plaintiff should not be 1In too blg a
hurry to sell his stock "because there may be ne-
gotiations in the not too distant future to sell
his company or the shares of this company," Mr,
Etherington's recollection was that he (having in
mind the Johnson negotiations) sald there was a
deal in the offing, but said nd hing more., Never-
theless it was upon this occasion that the Plain-
tiff agreed to renew the option to Mr.Pulkingham
for 100 days.,.
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7« Mr. Johnson of the English company had visit-
ed the works of Scvereign Potters Limited in the
autumn of 1946 and had expressed interest in ob-
talning control., His interest continued after a
minimum price of 1,500,000 had been suggested.In
January, 1947 Mr. Johnson sent &a representative
to look over the plant, and early in March re~
affirmed his interest, indlcated that a price of
2160 for each preference share and 150 for each
common share, excluding Carleton Securities Limi-
ted, would be acceptable, and asked to be recome
mended to a flrm of solicitors,

8. In the negotiations with the English company
the Respondent was actively assoclated with Mr,
Pulklingham end Mr, Etherington, The matter was
dlscussed 1n the Respondent's offlice 1n Jamary,
1947, On the 6th March, 1947 the Respondent had
recommended solicitors to act for the English com~
pany. On the 21st March, 1947 Mr.Pulkingham in-
formed the Respondent that 1t looked as though the
negotlations might come through. The existence
of Mr, Pulkingham's option was up to that time
unknown to the Respondent, but it was transferred
to him at this interview on the 21st March, 1947.

9. Having got the optlion wlth knowledge of the
promising developments in the negotiations with
the Engllsh company, the Respondent at once tele-
phoned to the Bank of Toronto to have avallable
A30,000 in legal tender. He also arranged to see
the Plaintiff on the following morning.

10. At the intervliew between the Respondent and
the Plaintiff and his son (the first Appellant)
on the 22nd March, 1947, there was a  dlscussion
about a grievance of the Respondent that he had
been promised but had not recelved any shares on
the formation of Sovereign Potters Limlted, and
the Respondent wrote down a statement about it
which the Plaintiff signed. The Respondent was
anxious not to have to commit himself too soon as
regards the shares, and he obtained a new option
from the Plaintiff on his shares at a price of
830,000, available for 30 days,

11l. The son's account of the interview,as regards
the option, was that tho Respondent stated that
the old option, which the Respondent brought with
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him, had expired and that the Respondent tore it

up; that the Respondent tried to get the price
reduced below £30,000 because of the company 's
heavy bank loan; that the Respondent wrote out

the optlion which was signed by the Plaintiff and
witnessed by the son: that the Respondent asked
them to keep the transaction secret; and that
nothing was said about any negotiations for the
purchase by anybody of Sovereign Potters Limited.

12. The Respondent when asked what conversation
took place on the 22nd March 1947 with regard to
the Johnson proposals, at first replied that the
Plaintiff knew practically as much about the deal
a3 did the Respondent, which was not a lot, He
then sald the possibility was digcussed; that a
lot was said about it; that £1,500,000 was men-
tioned, and that the Plaintlff thought 1% fantas-
tic. The Respondent said 1t was the Plalntiff
who tore up the old option. What the Respondent
alleges to have been said about disclosure was
not put to the first Appellant eilther generally
or in detail. The first Appellant dld not hear
any rumours about the negotiations until the second
week in May, 1947,

13, On the 8th Aprll, 1947 the Respondent exer=-
cised the option, recelved the stock certificates
and paid to the Plaintiff A30,000 later receiving
back from him £38 for stock transfer tax. The
230,000 was paid in cash and at the Respondent's
request was put in a safety deposit box for fear
of Information leaklng out if the cash were de-
posited in the Plaintiff'!s bank, In dus course
the Respondent received from the English company
for these shares £127,000 out of the total pur-
chase price of £1,034,000,

14, The Plaintiff first learned of the negotia-
tions in May 1947, and obtained his first definite
knowledge from a local newspaper of the 27th June,
1947, The Plaintlff thereupon consulied his soli-
citor who, on the 5th July, 1947, wrote to the
Respondent alleging that the relationship of solici-
tor and client existed between the Respondent ard
the Plaintiff; that full disclosure had not been
made, and that the Plaintiff was entitled to the
profit made by the Respondent, amounting to £97,000
less the stamp +transfer tax payable on the
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6,

transfer of the shares to the English company.
Thesa allegations were not dealt with until after
pressure, The Respondent replied by a letter, not
in evidence, dated the Z2nd August, 1947. The writ
in the action was issued on the 15th September,
1947,

15. By section 11 of the Evidence Act(R.3.0.1937
c,119, now R,5,0. 1950 ¢. 119 s,12) it 1s pro-
vided:

In an actlon by or against the heirs, next
of kin, executors, administrators or assigns
of a deceased person, an opposite or inter-
ested party shall not obtain a verdict, judg-
ment or decision on his own evidence in roes-
pect of any matter occurring before the death
of the deceased person, unless such evidence
is corroborated by some other material evi~-
dence.

16, The learned trlal judge held that the Respon-
dent was the Plaintiff'!s chief legal adviser and
that the confidence arising from the relationship
of sollcitor and client existed between the part-
les at the time of the transaction. He had held
that the Respondent was at that time 1n possess-
lon of all the information then avallable concern-
ing the negotiations for the sale. The learned
trial judge, however, dismissed the action on the
ground that in his opinion no information which
the Respondent could have given to the Plaintiff
would have affected the Plaintiff!s decision to
sell; and consequently there was mno wlthholding
of relevant information. He relied, amongst other
things, on a conversation in May 1947 between the
Plaintiff and one Marsales. The learned Judge
also consldered that the transaction was failr,and
would not have been affected by proper legal ad-
vice. Accordingly, he held that there had been
no breach of a fiduciary duty, .

17. The Court of Appeal held that the relation~
ship of solicitor and client did not exist at the
time of the transaction and for that reason dis-
missed the appeal, lLaidlaw, J.A., with whom
Henderson, J.A., agreed,held that 1f the relation-
ship had been found to exist, the Respondent had
discharged his duty, &and the transaction was
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fair. Laidlaw J.A. 2lso held that the Respon~
dent 's evidence was sufficiently corroborated. Hogg
JeA,, on the other hand, held that if the relat-
ionship had existed, the Respondent had not dis-
charged his duty. He also found that the evidencs
showed that the Respondent was aware of the exact
state of the negotiations and did not disclose his
information to the Plaintiff who was not awars
theraof, Hogg J.A, was of opinion that the evi-
dence of the Respondent that he was not the Plalin-
tiff's solicitor at the material dJdate was cor-
roborated by the fact that no charges had been
made for work after 1944.

18, It 1s contended by the Appellants that:

(2) The relationship of solicltor and cllent ex-
isted between the Plaintiff and the Respondent atb
all material times, or at any rate the confidence
arising from the relationship of sollcitor and
client existed between the Plaintiff and the Res-
pondent at the time of the transaction 1in ques-
tion.

(b) The Respondent is shown by ths evidence not
to have discharged the duties required Dby that
relationship.

(c) Once it is shown that the relatlonship has
existed, the influence naturally arislng there-
from will be presumed to continue urless the Res-
pondent can show that the relationship and influence
had ceased. . To do this he must at least show
that no confldence as to the sale has been placed
in him, and that he had not acquired and had not
the means of acqulring any pecullar knowledge of
the property the subject matter of the sale to
him,

(d) A solicitor who purchases from his clients
takes upon himself the whole proof that the trang-
action is righteous, His duty is to show that he
disclosed fully and without reservation all the
relevant or material iInformation in hls possess-
ion, and either that he advised his client as
fully as if the transaction were between the
client and a stranger or that the client obtained
competent and independent advice based on adequate
information, The solicitor must disclose not
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only all matters which would affect the judgment
of the client, but all matters which might possi-
bly have a deterrent effect upon his decision to
deal with the solicitor.

(e) ‘It is immaterial whether or not the Respon-
dent was taking a gamble in purchasing from the
Plaintiff and whether or not the Plalntiff was
willing to sell. Evidence as to unexpected diffi-
culties in completing the sale and of efforts of
the Respondent in respect thereto are irrelevant,

(f) The Court should take into consideration the
haste with which the transaction was entered into,
the secrecy surrounding it,and the client's known
anxlety to sell hils shares,

(g) The evidence of the Respondent as to dis-
closure and advice and the evidence as to termina-
tion of the relationship was not only entlirely
unconvincing but 1t cannot be accepted by the
Court as there was not the corroboration required
by the Evidence Act. In any event the Respone
dent's evidence where in conflict with othser un-
impeached evidence should not be accepted,

19. The Appellants therefore submit that the appeal
should be allowed and the judgments Dbelow set a-
side and that judgment should be glven for the
Appellants for the amount claimed with interest
and costs, for the following amongst other

REAS ONS

1. BECAUSE at the material time the rolatlon-
ship of solicitor and cilent and, further
or alternatively, the confidence arising
from that relationship existed between
the Plaintiff and the Respondent.

2. BECAUSE the Respondent falléd in his duty
to the Plaintiff by falling(a) to dis-
" close to the Plaintiff all the relevant
~ Anformation kmown to the Respondent;
* (b) fully and properly to advise the
_Plaintiff concerning the transactilon,
“and (c) to ensure that the Plaintliffl
had independent legal advice,
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BECAUSE, even if it had bean established,

it would be irrelevant that (a) the
Information known to the Respondent
would not have affected the Plaintiff!'s
mind; (b) the Plaintlff was anxious to
sell his shares, or (c) the Respondent
was takling a gamble 1n buying the shares,

BECAUSE thers was no corroboration, or no

sufficlent corroboration of the Respon-
dent'!'s evidence,

BECAUSE the presumption against the wvalidity

of the transaction was not rebutted.

ANGUS C, HEIGHINGTON
FRANK GAHAN
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