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Delivered by Mk L. M. D. pDE SILVA:

In this case the appellant Nana Yao Nkansah 11, the present Ohene of
Bukuruwa, has been substituted as plaintiff in place of Nana Osei
Twum Il who as Ohene of Bukuruwa in 1950 instituted this action in
the Grade “ A Native Court of Okwawu (also known as Kwahu)
against the respondent Nana Asante Yiadom III, Ohene of Nkwatia, for
a declaration of title to a parcel of land situated in the Kwahu State and
edged red in a plan produced in the proccedings, for possession and for
damages for trespass.

The respondent denied that the Bukuruwa stool was entitled to all
the land claimed by the appellant and counterclaimed a portion hatched
pink within the red land. In respect of this land he claimed possession
and damages for trespass.

Both the appellant and the respondent are subordinate to the
Paramount Chief of Kwahu.

In December, 1950, the suit was transferred to the L.and Division of
the Supreme Court of the Gold Coast.

In a statement of claim filed in the Supreme Court the appellant set
out a historical title to the red land and pleaded further that the
respondent was estopped from denying the title of the appellant by
reason of a judgment entered in a case commenced by the Bukuruwa
in 1940 (hereafter called the 1940 action).

In his defence the respondent denied the historical title alleged by
the appellant and set out his own historical title. He also denied the
alleged estoppel.

Evidence on the question of ownership was led by each side before the
Supreme Court which came to the conclusion that the respondent had
established in respect of a portion of land edged green (hereafter called
the green land) rights * which possessed all the features of ownership
by customary law subject to the over-riding rights of allegiance to
Kwahu State ™. [t held however that the respondent was estopped from
denying the appellant’s title by reason of the judgment in the 1940
action.

On appeal the West African Court of Appeal held that the plea of
-estoppel failed and entered judgment for the respondent in respect of
the green land.
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The only point in dispute between the parties on this appeal and the
only point for decision by their Lordships is whether or not the plea of
estoppel is entitled to succeed. It is agreed by the parties that if the
plea of estoppel succeeds the appeal ought to be allowed and that if it
fails it should be dismissed. Their Lordships will now examine the
judgment and proceedings in the 1940 action upon which the plea
is based.

That action was begun in 1940 in the Tribunal of the Paramount
Chief of Kwahu between Bukuruwa Stool as plaintiff and the Chief
of Atipradaa and one of his subjects as defendants for a declaration of
title to the land. The suit was thereafter transferred to the Supreme
Court of the Gold Coast in March, 1942. There is some dispute as to
whether the land which was the subject matter of that action was
identical with the land claimed by the present appellant but in wview
of what follows it is not necessary for their Lordships to decide that
point. Their Lordships will assume without deciding against the
respondent (who succeeds on the appeal) that it was identical.

In July, 1942, on the application of the Bukuruwa Stool, the Chief
of Wusuta was added as a defendant on the ground that the original
defendants were his subjects and claimed to occupy the land under his
authority.

The Bukuruwa Stool in its statement of claim (in the 1940 action)
pleaded that the predecessor of Chief Atipradaa had been permitted by
Bukuruwa to hunt, reside and make farms on payment of tolls but now
refused to pay tribute and, in concert with the Chief of Wusuta, claimed
the property as part of the Stool property of the Wusuta Stool.

In 1943 a surveyor and the parties visited the land in order to prepare
a plan for the purposes of the case. In January, 1944, the respondent
made an application to be joined as a defendant on the ground that
when the surveyor visited the land the elders of his Stool had been
invited to be present and had discovered that a large part of the land
claimed in the action was the respondent’s Stool land. On the
11th February, 1944, this application. though opposed was granted. An
appeal against the order for joinder was dismissed on the 22nd November,
1944, by the Court of Appeal.

On the 25th August, 1945, on an application made by the present
appellant (plaintiff in the 1940 action) the Paramount Chief of Kwahu
was joined as co-plaintiff on the ground that he had an interest in all
Kwahu lands and that the lands in dispute were a portion of the lands
held under him.

Thereafter the respondent took no further part in the 1940 action.
Tt has been said on his behalf in this action that he did so because of an
arrangement with the Paramount Chief in order not to embarrass him
in the proceedings against the Wusutas. But he took no steps to have
himself discharged from the action. It is argued for the appellant that
the respondent was a party to the 1940 action and is consequently bound
by the result of the case namely a declaration of title in favour of the
plaintiffs. It is to be observed that the declaration was not in favour
of Bukuruwa alone; it was in favour of the Bukuruwa and the
Paramount Chief of Kwahu. Their Lordships do pot find it necessary
to go into the question how far this fact would affect a plea of res
judicata by the Bukuruwa alone if the plea was otherwise valid because
they find it fails on other grounds.

In holding that the plea of estoppel failed the President of the Court
of Appeal with whom the other judges concurred said :—-

“There are points which, in my view, strongly support the
Appellant’s ™ (Respondent on the appeal to their Lordships)
« contention that there was an understanding that his predecessor
should drop out of the action when the Omanhene” (this is a
reference to the Paramount Chief) *“ had been joined as a co-plaintiff
and it became clear that the battle was really between the Kwahu

and the Wusuta.
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Court may order 3 formal decree to be drawn up on the application
of either party,

No formal order was asked for or drawn Up in the 1940 action,
The passage in the judgment, “ The plaintiffs press for a declaration ip
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