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No. 1.

PLAINT
IN HER MAJESTY'S SUPREME COURT OF KENYA AT NWATROBI
CIVIL CASE NO.528 of 1957

DAVID GEOFFREY EDWVARDES and
DAPHNE BLIZASETH NAQOMI EDWARDES Plaintiffs

versus
REGINALD ERNEST VERE DENUING Defendant
1. The first named Plaintiff is a farmer and re-

sides in the Naivasha District of the Colony of
Kenya., The second named PlaintifY is his wife.

Their address for the purpose of this suit is carc
of Messrs. Ennion & Macdougall, Advocates, Sadler

House, P.0. Box 2827, Nairobi.

2. The Defendant is a fafﬁer and resides at Tara
Farm (L.R. No.416/2) in the Naivasha District
aforesaid which is alzo his address for service.

3. By an agreement in writing dated the 17th
April 1954 to which the Plaintiffs will refer at
the trial for the full terms thercof, the Defend-
ant agreed to sell to the Plaintiffs for the sum
of Shs,.200,000/- a portion of his said farm con-
taining an area of 180 acres more or less and
having a frontage of 645 yards to Lake Naivasha or
thereabouts together with the riparian land appur-
tenant thereto estimatcd to comprise an area of
67+ acres or thercabouts.

In the Supreme
Court of Kenya
at Nairobi

No. 1.
Plaint.
1st May, 1957.
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- continued.

4, The said appurtenant riparian land is that
land lying between the portion of the seid farm,
the subject of the said agrecment for sale, and
the line of the water's edge of the said lake as
described in an Undertaking by the Crown dated the
28th March 1932 and relative Indemnity by the
Riparian Proprictors and others, dated +the 19th
December 1931 copies whereof are registered in the
Crown Tands Registry at Nairobi in Volume B 1
Folio 399/32.

5. It was a term of the said agreement that the
Defendant should with all convenient speed cause
the said land to be surveyed and a Deed Plan is-
sued in respect thercof by the Survey Department
of the said Colony and that the sale was to be
completed within 28 days of the delivery of the
relevant Deed Plon to the Plaintiffs' advocates.

6. In or about the month of November 1955 +the

Defendant caused a survey of the said land to be

made, but the same was not in accordance with the
said agrecment in that:-

(i) the non-riparian land so surveyed had a
frontage of 619 yards only to lake Naivasha;

(ii) the arcea of the said land was 1473 acres
only; and

(iii) the said riparian land appurtenant therecto
was baged on a frontage of 613 yards and
14745 acres only instead of 645 ysrds or
thereabouts and 180 acres more or less re-
spectively as agreed aforesaid.

T The Plaintiffs are and have been at all times
willing and ready to complete the purchase in the
terms of the said agreecment but by reason of the
matters hereinbefore gset out are unable to do so.

8. By reason of the premises,-the Plaintiffs
claim to have specific performance of the said
agreement and that the Defendant be ordered s~

(i) To cause a survey to be made of the said
land, having a frontage of 645 yards 1o
Iake Naivasha or thereabouts and an zrea of
180 acres more or less;

(ii) To cause a Deed Plan of the said land to bhe
issucd;
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(iii) To causc the boundaries of the said riparian
land appurtenant thereto to be surveyed and
demurcated in accordance with the frontage
and area of the said land as aioresaid;

(iv) therecafter to exccutbte a proper conveyance
of the gaid land to the Plaintiffs accord-
ingly

9. A1tcrnat1vely, Clavse 1 of the said written
agreement does not contain or correctly cmbody the
agrecenent made between the parties that the Defen-
dant would gcll to the Plaintiffs for the said
price a portion of his said farm of the area and
frontage, bogether with the said riparian land
appurtcnant thereto, respectively stated in para-
graph 3 herein, ns mentioned in the particulars
hercunder, and the Plaintiffs and the Defendant
8igned the same under a mutuwal mistake of fact, in
the beliel that it embodied the agreement aforesaid.

PARTICULARS

Clause 1 of the said agreement describes the
South East boundary of the said land as running
in part along the edge of the lucerne crop, ex-
isting at the date of the said apreement which
wag gituated 75 fect from the wall of the big
windmill belonging to the Defendant (Vendor).
The said crop and windmill are situated on the
said riparian land appurtenagnt to the said land,
and not on non-riparian land belonging to +the
Vendor, and it was never agreed between the
parties that either the said frontage or the
said arca should be limited or reduced by the
description of the said boundary aforesaid,
either as surveyed or at all.

10. The Plaintiffs therefore claim, alternatively,
to have the said written agreement rectified so as
to embody the agrcement adtually made as aforesaid
or to have it treated as being so rectified and to

“have specific performance of the same as hereinbe-

Tore mentioned..

11. In the further alternative, +the Plaintiffs
were induced to enter into the said agreement to
purchase the said land Tor the sum of Shs.200,000/-
by recason of the Defendant's false representatlon
that the South Bastern boundary of the said land,
as described in the said agreeument, provided a

In the Supreme
Court of Kenya
at Nairobi.

No. 1.
Plaint.

1st May, 1957
-~ continuecd.
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frontage and area of the said land of 645 yards to
Lake WNaivasha or thereabouts and 180 acres more or
less, respectively.

12. The Defendant made the said representation to
the Plaintiffs'! Advocate, Mr. Ennion, in or about
the month of April, 1954, frauwdulently either well
kmowing that the same was false or reccklessly and
not caring whether the same was falsc or true and
with intent to induce the Plaintiffs to  pay
Shs.200,000/- for a piece of land of a frontage 10
and area, respcctively, less than they had inten-
ded or agreed to buy, whereby the Plaintifis have
suffered dowmage as mentioned in the particulars
hereunder:-

PARTICULARS
Value of land as reprcsented Shs.200,000/-
Value of land as surveyed Shs.113,888/70

Damage, being difference in value Shs. 36,111/30

P

13, In pursuance of the said agreement ‘the
Plaintiffs paid to the Defendant Shs.180,000/- on 20
account of the said purchase price and on the lst
Febrvary 1955 entered into possession of the said

land and the riparian land appurtenant thereto,

before the same had been surveyed as aforesaid,

and constructed a house and buildings thereon in-

cluding sheds for the drying of lucerne.

14. Since the said land was surveycd as afore-

said the Defendant has continued 1o claim 32} acres

of the said land with a frontage of 26 yards and

the corresponding riparian land appurtenant there- 30
to and on numerous occasions since the month of
April 1956 has trespassed upon the Plaintiffs land

_and has deprived the Plaintiffs of the use of a

cattle dip situate thereon and has erected thereon
8 fence which passes thxrough the Plaintiffs' said
drying sheds whereby the Plaintliffs have suffercd
damnage .

15, Further the Defendant has cul lucerne growing

on the Plaintiffs' said land and has convertcd the

same to his own use, whereby the Plaintiffs have 40
been deprived of the same and have suffered dumage

ag mentioned in the particulars hercunder:
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PARTICULARS OFF SPECIAL DAMAGE In the Supreme
Court of Kenya

Loos of grazing at Shs. 1/50 per at Nairobi
acrc per month on 32-: acres —_—
(continuing) Shs. 1780/- No. 1.
Toag of Lucerne at Sha.100/- pcr )
acre per month for 12 months Plaint.
(continuing) 1200/-  1st Hay, 1957

- continucd.

Loss of uvse of cattle dip at

Shs.10/- per weck 780/ -
Shs. 2760/~
16. The Decfendant continues to claim the said land

hercinbefore mentioned and intends unless restrained
from so doing, to continue and repeat the wrongful
acts of trcspass and conversion above complained of.

i

7
8.

Filed by:

Wherefore the Plaintiffs claim :-
. Specific performance as mentioned in paragraph

8 herein.

. Alternatively, rectification of +the said

agreement and specific performance thereof as
mentioned in paragraph 10 hercin.

. Alternatively, Shs.36,111/30 damages and in-

terest thereon ai Court Rates. under paragraph

.12 hereln

General damages under paragraph 14 herein,
and interest thercon at Court Rates.

. Shs.2760/- damages and interest thereon at

Court Rates under paragraph 15 herein.

» An injunction to restrain the Defendant or his

servants or agents from entering upon the
Plaintiffs said land and cutting lucerne or
other growing crops or timber thereon and re-
moving the same or any of them.

Costs of this suit.
Such further and other relief as may be just.

DATED at Nairobi this 1lst day of May, 1957.

Sgd. S.R. WOLLEN.
ENNION & MACDOUGALL,
Advocates for the Plaintiffs.

Ennion & Macdougall,
Advocates,

Sadler House,
Nairobi.




In the Supreme
Court of Kenya
at Nairobi.

No. 2.

Defence and
Counterclaim.

27th June, 1957.

No. 2.
DEFENCE AWD COUNTERCTAIM

1. Fach and every averment of the Flaint is de-
nied save as is herein expressly admitted.

2. The Defendant admits paragruphs 1 and 2 of
the Plaint save that his address for service for
the purpose of this case is care of liessrs. Cun~
ming and Miller, Advocates, Rhokatan House, P.O.
Box 607, Nairobi.

3 The Defendant admits paragraphs 3, 4 and 5 of
the Plaint.

4. As regards paragraph 6 of the Plaint, the De-
fendant admits:-

(2) That in pursuance of the Agreement dated
the 17th April, 1954, referred to in para-—
graph 3 of the Plaint, he caused a survey
to be made of that part of his land at
Naivasha described in Clause 1 of the said
Agreement ags :-

"ALL THAT piece or parcel of land having a
frontage of Six hundred and forty five
yards to Lake Naivasha or thereabouts (the
South East boundary running in part along
the edge of tThe present Tucerne crop which

.is Seventy five feet from the wall of the

big windmill belonging to the Vendor) and
containing an area of One hundred and
eighty acres more or less TOGETBER with
the riparian land appurtenant thereto es-
Timated To comprise an area of SixXbty seven
and one half acres or thereabouts"

Angd

(b) That the said survey disclosed that the area
of the Eieoe or parcel of land so described
was 1473 acres only and not 180 acres more
or less as stated.

5 Otherwise the Defendant denies paragraph 6 of
the Plaint and maintains that apart from what is
herein admitted the land surveyed is accurately
described in Clause 1 of the Agreement as above
woted. In particular the Defendant maintains

hat the said land (referred to in the Plaint as

10

20

30

40



10

20

30

40

Te

the "non riparian land") has a frontage of 645 In the Supreme
yards oxr therecaboulbts to Lake Naivasha as stated in  Court of kenya
the 3a2id Clause 1 and that the riparian land appur- at Nairobi.
tenant thereto has an areca of 674 acres or there~ —_—

abouts as estimated therein. IFurther the Defend- No. 2

ant maintaing that it was never within the contem- ° T
plation of the parties to the Agreement of the Defence and
17th April, 1954, that any riparian land other Counterclaim.
than or in exccss of that described in the said 27th June, 1957

Agreement as having an area of 674 acres and based
on a frontage of 645 yards of Lake Haivasha should
be acquired by the Plaintiffs from the Defendant.

- continued.

6. Purther as regards paragraph 6 of the Plaint
the Defendant maintains that prior to the 17th
April, 1954, the first named Plaintiff was well
aware of the bow:daries and extent of the land
which the Plaintiffs had agreed to purchase, which
boundaries are correctly named in the aforesaid
Agrcement of the 17th April, 1954, and the Defend-
ant avers that the said boundaries so named consti-
tuted the only essential description of the said
land for the purpose of giving effect to same. The
Defendant further maintains that if there has been
a misdescription of the non-riparian land in the
said Agreecment by estimating its area at "180
acres more or less" such misdescription is due to
no fault on the part of the Defendant who on being
asked for an estimate merely stated that he believed
the 13nd in question "was anything. from 150 - 200
acres",

7. The Defendant denies paragraph 7 of the Plaint
and maintains that the Plaintiffs have consistently
attempted to induce him, the Defendant to alter the
boundaries of the non-riparian land which formed
the essential basis of the Agreement of the 17th
April, 1954, with a view to obtaining from the
Defendant more valuable riparian land than that to
which they were entitled by agreement or otherwise.

8. Further as regards paragraph 7 of the Plaint
the Defendant repeats paragraph 7 hereof and avers
that he, the Defendant (though denying any legal
obligation to do so) has always been prepared, in
consideration of the aforesaid admitted misdescrip-
tion to transfer to the Plaintiffs more or his
other non-riparian land by way of compensation.

9. With reference to paragraph 8 of the Plaint
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Court of Kenya
at Nairobi.

No. 2.

Defence and
Counterclain.

27th June, 1957
- continued.

the Defendant repeats paragraphs 4, 5, 6 and 7

hereof and pleads that in the circumstances the
Plaintiffs are not entitled to aun order for

specific performance of the Agreement of the 17th
April, 1954, in the terms claimed by them therein

or any other order which would give to the Plain-

tiffs any more than 674 acres of valuable riparian

land as stipulated for in the suid Agreement or

any order which would materially vary the boundar-

ies of the non-riparian land as described therein, 10

ATTERNAT IVELY

the Defendant pleads that any such orders would
result in great hardship to him, the Defendant and
should not in the circumstances be made. '

- 10. The Defendant denies paragraph 9 of the Plaint

and each and every particular therein contained.

11. The Defendant denies that the Plaintiffs are
entitled to the relicef claimed in paragraph 10 of
the Plaint.

12. The Defendant denies paragraphs 11 and 12 of 20
the Plaint and repeats that the non-riparian land

as surveyed which he has always been willing and
ready to transfer to the Plaintiffs has a frontage

of 645 yards to Iake Naivasha.

13, The Defendant admits the payment referred to

in paragraph 13 of the Plaint. He claims that in
addition to occupying the land agreed to be trans-
ferred, the Plaintiffs have also trespassed upon

and occupies other land the property of the Defen-

dant and have thereon unlawfully erected certain 30
buildings which they still maintain.

14. As regards paragraph 14 of the Plaint the De~
fendant repeats the foregoing paragraphs of this
Defence and denies that he has trespassed on any
land belonging to the Plaintiffs.

15. The Defendant denies paragraph 15 of the
Plaint.

16. The Defendant denies paragraeph 16 of the
Plaint and repeats paragraph 13 of this Defence.

17. In the premises the Defendant counterclaims 40
as follows :-
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COUNTTRCTATINM ¢ In the Supreme

(2) An Order for the rectification of the said gguﬁﬁ.ggbxenya
Rgreement of Ghe L7th April, 1954, so as to alrodd.
make it conform with the real understanding
as between the Defendant and the TFirst No. 2,
named Plaintiff by eliminating the words
"and containing an area of 180 acres more gefegce inq
or less" and further An Order that the OWITErC Lalm.
Plaointiffs should accept a transfer of the 27th June, 1957
land so described in the Agrecment so recc- - continued.
tified;

ATTERNATIVELY

(b) An Order that the Defendant be permitted to
perform his part of the Agreement of the
17th April, 1954, by transferring to the
Plaintiffs 180 acres more or less of his,
the Defendant's non-riparian land (includ-
ing in such land the 1472 acres of 1lang
disclosed by the Survey referred +to in
paragraph 4 hercof) situate in the Naivasha
District with a frontage of 645 yards or
thereabouts to Lake Najvasha (with such
conseguential adjustments as may be neces-
sary to describe the boundaries thereof)
together with the riparian land appurtenant
thereto estimated. at 674 acres or there-
abouts.

WHEREFORE the Defendant prays:-
(a) That the several reliefs prayed by the

Plaintiffs be refused and that theilr suit
be dismissed with costs; S

And

(v) That an order be made in favour of the
Defendant in terms of paragraph 17(a) or
alternatively 17(b) hereof with costs;

Ang

(c) Such further or other relief as to this
Honourable Court may seem just.

DATED this 27th day of June, 1957.
J. O'BRIEN KELLY

Advocate for the Defendant.
Drawn by:-
Mr.J.0'Brien Kelly,
Advocate, :
Nairobi.
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No. 3.

Reply and
Defence to
Counterclain.

13th July, 1957.

10.

Filed by:-
Messrs.Cumming & Miller, We consent to the De~
Advocates, fence and Counterclaim

Rhokatan House, herein being filed out

York Street, of time.

P.0. Box 607, .

NATROBT. FNNION & MACDOUGALL

Advocates for the
Plaintiffs.
No. 3.
REPLY AND DEFENCE TO COUNTERCTAIM 10

REPLY

1. The Plaintiffs join issue with the Defendant

upon his Defence, save in so far as the same con-
sists of admissions.

2. The Plaintiffs deny that the description of

the said land, as contained in Clause 1 of the

said agreement, is fully or accurately set out in
paragraph 4{(a) of the Defence, and in particular

omits reference to the delineation and description

in the sketch plan annexed to the said agrcement. 20

3. The Plaintiffs admit that the parties did not
contemplate that the Plaintiffs should acquire an
area of land other than or in excess of that des-
cribed in the said agreement and in the said sketch
plan, but they deny that the said land as surveyed
has a frontage of 645 yards or thereabouts to TLake
Naivasha or that the said riparian land appurten-
ant thereto has an area of 67% acres or thereabouts,
and they repeat paragraph 6 of the Plaint.

4, The Plaintiffs deny that they have attempted 30
to induce the Defendant to alter the boundaries of

the said non-riparian land so as to obtain from him
more valuable riparian land than that to which they

are entitled, as alleged in paragraph 7 of the De~-
Tfence or at all. The Plaintiffs repeat paragraph

7 of the Plaint and say that they have requested

the Defendant to execute a transfer to them of land
having a frontage and acreage respectively, in ac-
cordance with the said agreewent, but the Defendant

has refused and still refuses to do so. 40
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5. The Plaintiffs deny that they have trespassed
upon or occupied or erected buildings on other
land, the property of the Defendant, as alleged in
paragraph 13 of the Defence, or at all.

AS TO T COUNTERCIATIM

6. The Plaintiffs deny that the elimination of
the wordg set out in paragraph 17(a) would cause
the sajd agreement to conform with the real under-
standing between the Defendant and the 1lst named
Plaintiff, as alleged. The Plaintiffs say that
therec was no mistake of fact, mutual or at all,
concerning the said area of 180 acres more or less,
and they deny that there are any grounds for recti-
fication of the sald agreement, save those set out
in paragraph 9 o/ the Plaint and in the particulars
thereunder, or that the Defendant is entitled to
any of the reliefs claimed in paragraph 17(a) of
the Counterclaim.

7. The Plaintiffs say further that the Defendant
is estopped from denying that the area agreed upon
in respect of the non-riparian land was 180 acres
more or less.,

8. The Plaintiffs will accept performance of the
said agreement by the Defendant upon the terms
mentioned in paragraph 17(b) of the Counterclaim,
provided that the said acreage and frontage re-
spectively accord with the area and frontage des-
cribed and delincated in the said sketch plan an-
nexed to and forming part of the said agreement,
and does not include other of the Defendant's non-
riparian land to the north or further side of the
road of access shown on the said sketch plan as
running between Plots A and D.

WHEREFORE the Plaintiffs pray that the Defendant's
Counterclaim may be dismissed with costs and that
they may be granted the relief claimed in  the
Plaint.

DATED this 13th day of July, 1957.

(Sgd.) ENNION & MACDOUGALL
Advocates for the Plaintiffs.

Filed by:- To:~
Messrg.Ennion & MacDougall, ~ Messrs. Cumming &
Advocates, ' ' Miller,

Sadler House, Nairobi. Advocates, Nairobi.

In the Suprenme
Court of Kenya
at Nairobi.

No. 3.

Reply and
Defence to
Counterclainm.

13th July, 1857
-~ continued.
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Ruling.

10th January,
1958.

12.

No. 4. '
RULING

10.1.58. Appearances as before

The Defendant filed a “Notice of Preliminary

- Objections" whereby he intimated that he intended

to argue:-

' (1) That the Plaln‘tlffs be put to their election

as to which of the claims (set forth in  the
Plaint) they would proceed on:

(2) That the several claims are not sufficient in
point of law as pleaded, and should be struck out:

(3) That the claim for specific performances is
unsustainable for lack of due compliance with
statutes affecting land, Mr. Khanna for the De-
fendant did not seriously press the fLirst of these
arguments and I do not consider that it has any
merits. I decline to order the Plaintiffs to ex-
ercise an option.

As to the second “"preliminary objection" Iir.
Khanna invited the Court to consider certain mat-
ters as issues of law which should now be framed

and disposed of under the provisions of 0. XIV r 2.

To this course Mr. Wollen for the Plaintiffs, at
the conclusion of Mr. Khanna's detailed submissions
that the Plaintiffs' claims were not maintainable
in law, objected that these propositions of law
should have been pleaded. 1In support of this con-
tention Mr, Wollen quoted 0.XIV r 1(2) which pro-
vides that "material propositions are those pro-
positions of law .... which .... a Defendant must
allege to constitute a defence" end he relied on
the terms of O, VI r 5 as making it mandatory for
the Defendant to plead such propositions.

It is well settled that, as a general rule,
pleadlngs should contain faot= and not law. O. VI
r 27 makes it abundantly clear that points of law
need not be pleaded. 0. VI r 5 provides -that
matters which show an action not to be maintain-

able must be pleaded. This, of course, refers to

facts on which a legal claim or defence is to be
based. In the instant case, however, Mr. Khanna
argues that, on the facts alleged by Yhe Plaintiffs,
they are not in law entitled to any of the reme-
dies for which they ask.
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I am satiusficd that it is proper for me in In the Suprenmc
this case to try the issues of law raised by the Couxrt of Kenya
Defendant and to try them at this stage under the at Nairobi.
provigions of 0. XIV r 2 as I am of opinion- that —_
tiic cage, or somec pert of it, may be disposed of on No. 4
those iggues of law only. , e

Ruling.

Mr. Khanna has intimated that he reserveg his
argum?nt on the third of his “preliminary ob jec- %822 January,
o \
tions®. X - continucd.

J. Pelly Murphy, J.
24,1.58. oo 24th January,
Ruling delivercd. Case to be fixed for hearing 1958.
(? 3 days) at earliest date possible.
_ J. Pelly Murphy, J.
Wollen - Plaintiffs. -
Khanna D.N. Defendant.
By Consent, Hearing fixed for 12, 13 and 14 March,
1958, 10.30. Case to be heard by  Judge Pelly
Murphy. '
H.F. Hamel,
Dy. Regigtrar.
No. 5. No. 5.
: A e Judge's Notes
JUDGE 'S NOTES OF ARGUMENT. of Argument.
14.2.58. Call Over. : . 14th February,
1958.

Khanna. No appearance for Ennion & MacDougall.
Part heard to stay in the list.

J. Chambers.
Dy . Registrar.

Wollen for Plaintiffs.
Khanna for Defendant.

‘Wollen calls Plalntlff - to deal w1th.Agreement

P.W.1. David Geoffrey_deardes Sworn - _
I entered into a written Agreement at end of

-19)4 to purchase portion of Mr. Denning's farm at

Naivasha. DMarked for identification “(1)". This
is the Agreement.
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Judge's Notes
or Argument.

14th February,

1958 ,
- continued.

14.

Khanna objects to Agreement being put in evidence.

Khanna: refers to Clause 2 of Agreement.  Plaint
paragraph 13 Plaintiffs paid Shs. 180,000/~
Agreement bears no endorsement of registration
against the title ~ it is therefore an unregistered
instrument. It was originally stamped with 1/-.

11.2.58. 20/~ penalty stamp. £6 stamp (5.35 Stamp
Ordinance) i.e. on a charge.

On 1st May '57 Agreement was not stamped as a
charge. 10

Lack of Registration makes Agreement inadmissible
in evidence. S.55(6) Transfer of Property Act 1882.
S.35 of Stamp Ordinance (Cap.259). 8S.36 (1) (2)
(3) Stamp Ordinance (Cap. 259). S.37 Stamp Ordi-
nance (Cap. 259) S.39 Stawmp Ordinance. Court can
now accept Agreement as being properly stamped.
Schedule to Stamp Ordinance Item 5. Schedule to
Stamp Ordinence Item 40. Once a charge is created
(whether by Act of Party or operation of law) it
nust be registered. S.124 Crown Lands Ordinance 20
(Cap. 155). S.126 Crown Iands Ordinance S.127 (2)
Crown Lands Ordinance S5.129 (e) Crown Iands Ordi-
nance.

The Agreement excluded from admission in evi-
dence because it is unregistered the suit being
founded upon it, the suit must fail.

Dyal Singh v Inder Singh 1925-26 L.R.Indian Appeals.

Vol. 53 page 214. Futteh Chund Sahoo v Ieeclumber

Singh Doss 20 Eng. Reports Page 734. Absgolute
prohibition. Ebrahimji Gulamhussein Anjarwalla and 30
Others v Sheikh Fazel Klanhi Civil Case No. 99 of

1948 de Lestang, J. '

Wollen: Transfer of Property Act (Mulla) page 304,
Act 2 of 1927 Indian Registration Amendment Act.
This followed Privy Council decision in Dayal Singh

-v Inder Singh. S5.17 Indian Registration Act (as

quoted at page 218 of Dayal Siugh's case). Cf S.4
proviso (e) Cap. 161 - proviso ?g) Cap. 161 -
Registration of Documents Ordinance - S.17 of Cap.
161 ~ Cf S.49 of Indian Registration Act ~ very 40
different language. Part XII Crown Lands Ordinance
§Cap.155) S.126. 5.129(e) is similar to S.4 proviso

e) Cap.161. S.137 (1) (2) S8.138 (1) (2) S.139.
This is a divided portion of land.. Attached to
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. Pirst question to decide is:-~
and exclusively governed by provisions of the Crown

15.

thig Agrecement is a sketch plan. I would distin-
guish Civil Case 99/48 bLecause there is nothing in
that case to show that the land there wasg a divided
portion. Thia document should not and could nob

be resgistercd under Crown lands Ordinance, but

ohould have been reglstered under the Registration
of Documents Ordinance (Cap.161). Sec. 17 of Cap.
161l. S.17 gives discretion. This is a case where

discretion should be excrcised. Pleadings admit

aprecment - paragraph 3 of Defence admits agreemert.

But oece:-

Saniib Chandra Sangal v Santosh Kumar Lahiri Vol 49
Calcutta Reports p.507 at p.5l4. X Kenya Law Re-
ports page 142 Mollo v Lalchand Ranchand - But
Court should exercisc discretion given under Sec—
tion 17 Regiotra’ion of Documents Ordinance. Sec-
tion 139 Cap.l55 refers to written particulars.

12.30 p.m. Adjournment to 2.30 p.m.
J. Pelly Muxrphy, J.
2.30 p.m. Resumed.

Appcarance ag before.

Khanma : Commissioner of Stamps (Straits Settiements)

v Oei Tjong Swan and Others (195%) A.C. 378. Ex-

amirnation of the Ordinance itself at pages 388,389.

What is the intention derived from the words used
in the enactment. Section 127 forbids +the Court
from receiving in evidence. Registrafion of Docu-
ments Ordinance has no relevance. It does not ap-
ply to land which comes within the provisions of
Crown Lands Ordinance. Section 4 (8) of Cap. 161.
Section 124 of Crown Lands Ordinance Section 125,

Lands Ordinance. Section 139 ILegislature's Policy
~ no indefinitely defined area can be registered
and no unregistered documents can be received in
evidence.

Defence - Paragraph 3 does not admit xregistered

agreement.

Questions of admissibility of ev1dence should not
be pleaded. . -

Section 17 of Registration of Documents does not
apply.
Section 55(4) Transfer of Property Act (1902) 30

Is this land governed

In the Supreme
Court of Kenya
at Nairobi,

No. 5.
Judge's Notes
of Argument.

14th February,
1958
- continued.
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16.

Indian Appeal - Webb v licPherson. C.A.V.
J. Pelly Murphy, J.

14.%.58.
Appearances as before.

I read Ruling. J. Pelly Murphy, J.

Khannsa : Plaintiffs! claim should be dismissed with
costs.

Wollen: Agrees but - Defendant's counterclaim
should be dismissed with costs.

Khanna: Court is not seized of counterclainm. 10

Counterclaim has not been opened.

No. 6.
RULING

By an agreement in writing dated 17th April,
1954, the Defendant agreed to sell to the Plain-
tiffs for Shs.200,00C/- a portion of his farm
known ag Tara Farm, Naivasha. :

The agreement in question is in a form which
is, I imagine, in common use by conveyancers in
this Colony. Clause 1 contains the agreement for 20
sale and purchase of the land described therein.
Clause 2 is in the following terms :-

"2. The purchase price of the said land shall
be the sum of Shillings two hundred thous-
and and the same shall be paid as under:-

(a) the sum of Shillings eight thousand
on the signing hereof and the Vendor
hereby acknowledges the due receipt
thereof.

(b) the sum of Shillings one hundred and 30
seventy two thousand without interest
on.or before the ‘Lhirtieth day of
April One thousand nine hundred and
fifty five and

(¢c) the sum of Shillings twenty thousand
without interest the balance thereof
on the delivery by the Vendor to the
Purchasers of a proper legal assign-
ment to the Purchascrs of the said
premises®, 40
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Clause 8 provides that the Vendor shall cause
the land to be surveyed and deed plansg issued by
the Survey Department of the Colony.

In pursuvance of the agrecment a survey of the
land was made at the instance of the Defendant, but
the Plaintiffs claimed that the parcel of land
therein delincated did not correspond in matters of
acrecage and frontage with the land described 1n the
agrecment.

By their plaint the Plaintiffs claim specific
perforrance of that agreement and the further re-~
lief set out in parasgraph 8 of the plaint. There
were alternative claimo set out in the plaint but,
on the 24th January, 1958, I ruled that all the
claims save tha: Tor specific performance were un-
sugtoinable in law.

At the resumed hearing, when the Plaintiffs
aought to adduce evidence of the written agreement
in support of the claim for specific performance,
Mr. Khamma for the Defendant objected to the admis-
gion in evidence of that document on the ground
thet it has not been registered asgs required by the
Crown TLands Ordinance.

It is common ground that the land in question
forms paxrt of a larger parcel of land registered
uwnder Part XII of the Crown Iands Ordinance. In my
judgment the provisions of that Ordinance relating
to the registration of transactions in land govern,
and cxclugively govern, the registration of the
document with which we are here concerned. The
agreement has not been registered under that Ordi-
nance.

It is not disputed that in fact part of the
purchase moncy was paid in pursuance of Clause 2 of
the agreement. That being so, it is in my judgument
clear that, by virtue of the provisions of Section
55(6)(b) of the Indian Transfer of Property Act,
1882, the purchaser thereupon became entitled to a
charge on the property, and the agreement, in ad-
dition Yo being an agreement for sale, evidences
the creation of that charge.

Section 127(2) of the Crown Iands Ordinance
provides that no evidence shall be receivable in
any civil court of a charge upon land registered
thercunder unless the instrument creating the charge
has been registered.

In the Supreme
Court of Kenya
at Nairobi.

No. 6.
Ruling.

14th March,

1958
~ continued.
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No. 7.
Judgment.

14th March,
1958.

18.

Mr, Wollen for the Plaintiffs has pointed to
the provisions of Sections 137, 138 and 139 of the
Crown Lands Ordinance as precluding, in the circum-
stances of this case, the registration of the
agreement under that Ordinance and he has urged
that the provisions of the Registration of Docu-
ments Ordinance, and particularly those of Section
17 thereof, should be applied to this case. I can-
not accede to this proposition as I am of opinion
that the terms of the two Ordinences make it abun- 10
dantly clear that only the former applies.

In my opinion the decision in Dayal Singh v.
Inder Singh (1925-26) 53 L.R., Indian Appeals, 214
completely governs this case. I am strengthened
in that view by the judgment of de Lestang J. in
Ebrahimji Gulamhussein Anjarwalla and Others v.
Sheikh Fazal kElahi (Civil Case No.99 of 1948, un-
reported).

In my judgment I am precluded from receiving
in evidence the agreement of the 17th April, 1954. 20

" Mr. Khanna's objection is upheld.

Sd. J. Pelly Murphy,

JUDGE.
NATIROBI.

14th March, 1958.

No."?o
JUDGMENT

Having come to the conclusion expressed by me

in the Ruling I have just made, and the Plaintiff’s

claim being founded on the Agreement which I have 30
excluded from evidence I dismiss the Plaintiffst
claim with costs.

In ny opinion I am not seized of the Defen-
dant's counterclaim at the present time and I make
no Order as to it.

d. Pelly Murphy, J.
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No. 8. In the Suprene
Court of Kenya
ARGUMENT ON COSTS AND STAY O TXECUTION. at Nairobi.
Khanna: Avplicg for cosgts on higher scale. Action Ho. 8
involving 5 claims. Difficult question of con- tt
gtruction of Agreement. Plans. Claim for recti- Argument on
fication. Claim for fraudulent misrepresentation. costs and Stay
Ilven though decided on points of law, all compli- of Execution.
cated facts had to be studied and prepared. 144h March,
Wollen: Opposcs. Case decided not on merits, 1958.
technical point of law. Pailure to register not
Plaintirfs' fault - Plan. Plaintiffs have suffered.
Khanna: Tacts hnd to be gone into. ,
Order: I refuse to order costs on higher scale.
J. Pelly Murphy, J.
Wollen: Applies for stay of execution as to costs.
Applies for Order to preserve Status Quo of par-
ties, pending Appeal.
NOo 9. . . No. 9'
ORDER . Order.
14th March,

As to an Order to preserve Status Quo, I am  1958.
of opinion that I have no jurisdiction to meke such
an Order in these proceedings, and I -decline to do
so. I also decline to order stay of execution as

to coats.
J. Pelly Murphy, J.
No. 10, No.1l0.
DECREE. Decree.
14%h March,
Claim for:- (i) Specific Performance of an 1958.

Agreement in writing dated the 17th day of April,

1954, made between the Plaintiffs and the Defend-

ant in the manner set out in the schedule hereunto
annexed and marked "AY;

(ii) Alternatively rectification
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20.

of the said agreement in the manner set out in the
Schedule hereunto annexed and marked "B" and speci-
fic performance thereof as rectified;

(iii) Alternatively Shs. 3%6,111/30
damages and interest at Court rates;

(iv) General Damages and interest at
Court rates;

(v) Shs.2,760/- damages and inter-
est at Court rates for loss of grazing, lucerne
and use of a cattle dip;

(vi) An injunction to restrain the
Defendant or his servants or agents from entering
upon portion of the Plaintiffs' land comprising
%32% acres and cutting lucerne or other growing
crops or timber thereon and removing the same or
any of them;

(vii) Costs of the suit;

(viii) Such further and other relief
as may be just.

THIS SUIT coming on the 7th, 8th and 10th
day of January, 1958, and on the 12th day of March,
1958 for hearing and on the 14th day of March, 1958,
for judgment before the Honourable Mr.Justice
Pelly Murphy in the presence of Counsel for the
Plaintiffs and Counsel for the Defendant

IT IS ORDERED

1. That the Plaintiffs' claims be dismissed;

2. That the Plaintiffs do pay to the Defendant
the taxed costs of this suit down to and includ-
ing this Decree as taxed and certified by the
Registrar of this Court.

AND UPON the oral application of Counsel for
the PIaintiffs AND UPON HEARING Counsel for the
Plaintiffs and Counsel for the Defendant  THIS
COURT DOTH ORDER that the application for stay of

execution as to costs and an order to preserve the
status quo of the parties pending appeal be refused.

GIVEN under my hand and the Seal of the Court
at Nairobi, this 1l4th day of March, 1958.

ISSUED this 26th day of May, 1958.

BY THE COURT
5gd. J. Chambers,
REGISTRAR
SUPREME COURT OF KENYA.
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SCHEDUIE "“AY In the Suprcme
. : o Court of HKenya
1. That the Defendant should cause a survey to be at Nairobi.

made of a farm being a portion of L.R.No.416/2

containing an arca of 180 acres morec or less

and having a frontage of 645 yards to ITake No,.10..
Naivasha or thereabouts together with the rip- Decree .
arian land appurtenant thereto estimate to com-

price an area of 674 acres or thereabouts which 14th March,
portion the Defendant had agreed to sell to the 1958, = -
Plaintiffs for the sum of Shs.200,000/-. - continued.

AR
2, That the Defendani should cause a deed plan of Schedule “A".
the said land to be issued.

3. That the Defendant should cause the boundaries
of the said riparian land appurtenant thereto
to be survey.d and demarcated in accordance with
the frontage and area of the said land as afore-
said. :

4. That, thercafter, the Defendant should execute
a proper Conveyaunce of the said land to the
Plaintiffs accordingly.

(Intld.) J.C.

SCEBEDULE “BY ' Schedule “B".

By deleting from Clause 1 of the said agree-
ment the description that the South East boundary
of the said land runs in part along the edge of the
lucerne crop, existing at the date of the saiad
agrecment which was situated 75 feet from the wall
of the big windmill belonging to the Defendant
(Vendor) as the said crop and windmill are situated
on the said riparisn land appurtenant to the said
land, and not on non-riparian land belonging to the
Vendor as the Plaintiffs and Defendant thcught, as
it was never the intention of the parties +that
either the said frontage or the said area should
be limited or reduced by the description of the
said boundary aforesaid, either as surveyed or at
all. '

(Intld.) J.C.
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No. 11.
NOTICE OF APPEAL

TAKE NOTICE that DAVID GEOFFREY EDWARDES and
DAPHNE ELIZABETH EDWARDES, the Plaintiffs herein,
being dissatisfied with the decision of  the
Honourable Mr, Justice Pelly Murphy given herein
at Nairobi on the 1l4th day of March, 1958, intend
to appeal to Her Majesty's Gourt of Appeal for
Bastern Africa against the whole of +the wgaid
decision.

DATED this 27th day of March, 1958.

0gd. S.R. WOLLEN
ENNTON & MACDOUGALL
(Advocates for ‘the Appellanls)

To the Registrar of the Supreme Court at
Nairobi and to REGINAID ERNEST VERE DENNING whose
address for service is c¢/o Messrs. D.N. & R.N.
Khanna, Sheikh Building, Victoria Street; Nairobi.

The address for service foxr the Appellants is
¢/o Messrs. Ennion & Macdougall, Advocates, Sadler
House, Sagdler Street, Nairobi.

Note: A Respondent served with this notice is
regquired within fourteen days after such scrvice
to file in these proceedings and serve on the Ap-
pellant a notice of his address for service Ifor
the purposes of the intended appeal, and within &
further fourteen days to serve :» copy therecof on
every other respondent named in thiy notice who
has filed notice of an address for service. In
the event of non-compliance, the Appellant may
proceed ex parte.

FILED the 27th day of Maxrch, 1958, at Nairobi.

Sgd. J. CHALBERS,
Registrar.
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I‘[O. 12.
LICIORANDUM OF APPEAL

IN HER MAJESTY'S COURT.OF APPEAL POR EASTERN AFRICA
AT TTATIROBI L

CIVIL APPEAL NO. 42 of 1958
BEPWELN:- DAVID GEOFFREY EDWARDES - and

DAPHIE ELIZABETH NAOMI EDWARDES
Appellants

_and_
REGINALD ERWEST VERE DENNING Respondent

(Appeal from a ruling and judgment of Her Majesty's
Supreme Court of Kenya at Nairobi (Mr. Justice
Pelly Murphy) dated the 14th day of March, 1958,
in Civil Case No. 528 of 1957,

BETWEEN ;= DAVID GEORFFREY EDWARDES and
 DAPHNE ELIZABETH NAOMI EDWARDES
: Plaintiffs
- and -
RUGINALD ERNEST VERI DENNING Defendant)

David Geoffrey Edwardes and Daphne Elizabeth Naomi
Edwardes, the Appellants above named, appeal to
Her Majesty's Court of Appeal for Eastern Africa
against the whole of the decision above mentioned
on the following grounds, namely:- .

1. The learned Judge erred in holding that he
was precluded from receiving in evidence the Agree-
ment in Writing dated the 17th April, 1954, and
made between the parties hereto in respect of the
rights in personam created by the said agreement as
distinct from the charge created by virtue of Sec-
tion 55(6)(b) of the Indian Transfer of Property
Act, 1882.

2. The learned Judge failed to appreciate that
Section 127(2) of the Crown Lands Ordinance (Chap-
ter 155) applies only to evidence relating, inter
alia, to a charge where an interest is created iIn
land, and not to evidence of rights in perscnam
arising out of an agreement for sale and that as no

In the Court
of Appeal for

Eastern Africa.

No.12.

Mcmorandum ol
Appeal.
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evidence was adduced of a charge the said agree-
ment was admissible in evidenpe.-

3. The learned Judge erred in holding that the
decision in DAYAL, SINGH ves. INDER SINGH (1925 -
1926) 53 L.R. Indian Appeals p.21l4 governs this
case in that the decision of the said case was
founded on statute law applicab.e to India which
law differs from the provisions of the Crown Lands
Ordinance (Cap.155) and other laws applicable in
the Colony of Kenya.

4, In the alternative, the learned Judge erred
in holding that the provisions of the Crown Lands
Ordinance (Cap.155) exclude the application of the
provisions of the Registration of Documents Ordi-
nance (Cap.161) to the said agreement, particular-
ly having regard to the provisions of Sections
137, 138 and 139 of the Crown Lands Ordinance,

5. In the further alternative the learned Judge
failed to appreciate that as the Respondent (Ven-
dor) had failed to comply with the provisions of
Section 83 of the Crown Lands Ordinance the agree-
ment for sale in so far as it purporis to effect a
charge is void and does not therefore require to
be registered.

6. The learnmed Judge erred in dismissing the

Plaintiffs claim for specific. performance.

WHERETORE the Appellants pray that this appeal

be allowed and that the Ruling and the Judgment of

the Supreme Court dated the 14th day of March, 1958,
be set aside and that the Appellants be allowed
their costs here and in the Court below. .

DATED at Nairobi this 26th day of May, 1958.

Sgd. S.R. WOLLEN
ENNION & MACDOUGALL,
Advocates foxr the Appellants.

To the Honourable the Judges of Her Majesty;s Court
of Appeal for Eastern Africa A

And to Messrs. D.N. & R.N. Khanna,
~ Advocates for the Respondent,
Sheikh Building,
Nairobi.
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The addrcss for service of the Appellants is

c/o0 Messrs. Ennion & Macdougall,
Advocates,
Sadler House,
Naoirobi.

FIIED the 2Gth day of May, 1958, at Nairobi.

Sgd. P. DOSAJ.
for Registrar of the Court of Appeal.

No. 13,

10 NOTES TAKGN BY THE HON,THE PRESIDENT,
SIR KIONNETH O'CONNOR

1.7.58. Coram: 0'Connor, P.
Briggs, V.P.
Porbes, J.A.

S.R. Wollen for Appellant.
D.W.Khanna for Respondent.

Wollen:

Appellants entered into Agreement to purchase

Respondent's farm for Shs.200,000/-.

20 p-29. Agrecment.
p.30. Clause 2.

Clause 3. Possession taken by the Appellants 1/2/55.

p.32., Clausec 8.

Survey not carried out till Nov. 1955. No
surveyor available sooner,

Appellants meanwhile holding.

Appellants contended survey not in accordance

with terms of the agreement.
p»_ 5. Plaint, para. 6.
30  p.34. Negotiations abortive.
Plaint filed in May 1957.

Claims for rectification, damages, injunction.

Ruliing pp. 16, 17.

Question of specific performance was not dealt

with.
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p.18. Written agreement tendered - objected to.
Ob jection upheld.

Sanjib Chandra Sangal v. Santosh, 49 Cal.507.
Moloo Bros. v. lalchend. 10 K.L.R. 142,

Not pleaded that document \.id <for want of
registration.

Nothinz in Crown ILands Ordinance which deals
with S.54., "It does not of itsclf create any in-
terest in or a charge on such property".

S.55(6)(b) ib.

Dayal Singh v. Inder Singh. 53 I.A. 214.
p. 217, 218.
219. '

Following this (June 1926) the law in Tndia
was amended in 1827.

Hands in copy of Act II of 1927.

Thisg Court not bound by Daval Singh's case
because of the different effect of the Crown Lands
Ordinance.

Civil Case 99/48. Ehrahim G. Anjawala  v.
Sheikh Fazal Elahi.

The property is Crown land and comes urder
the Crown Lands Ordinance.

9,126. Similar to Indian Registration Act,
17(L)(p).
5.127 (1) doesn't apply.

(2) Agreement excluded under that sub-

gection. Dayal Singh's case does not govern this
case. '

Record, p.l, 2.
Grounds 1, 2 and 3.

8.129(e) similar to s.l7 Indian Registration
Aet, 8.17(2) (5).

But this case is governed by the Crown Launds
Ordinance c.f.s., 127.

No evidence shall be receivable.

.49 Indian Registration Act "Wo docrment
shall be received as evidence!.
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No evidence of a charge was sought to be ad-
duced.,

9.127 does not preclude evidence of an agree-
ment of sale notwithstanding that it may under
Section 55 Indian Transfer of Property Act crcate
a charge.

Mulla.,

Trancfer of Property Act, 3rd Ed. 393. Com~
mentary to s.59. Mortgages.

Registration.
Mortgage not registered cannot create charge,
but is receivable for collateral purpose.

Varatha Pillai . Jeeva Rathnanmal. 4% Mad. 244.
40 1.A. 285, 46 Mad. 455, 438, 444.

Fact that one part of document becomes invalid
for regigstration need not make the rest invalid.

The rights between parties under this document
are rights in personam and the Agreement is admis-
gible in so0 far as 1t relates to rights in personam

and would be admissible in a suit for speciric per-
formance: aliter if the money had been advanced as
8 loan.

(1879) 4 Cal. 83.

Deed indivisible. Not admitted. This docu-
ment divisible.

(1) Agreement for sale which does not create
any rights to the property.

(2) Rights created by s.55 are separable.

Ground 5.
Not taken in lower Court.
5.88.

If s.%55 Indian Transfer of Property Act cre-
ates a charge which requires that the Agreement
evidencing it shall bve registered under s.127
Crown Lands Ordinance, then it is incumbent that
the provisions of s.88 shall apply.

s.88(3)
Original agreement on the Court file.

In the Court
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Nothing endorsed; but the consent of the Gov-
ernor has been obtained.

Consent to be endorsed app.iies only to the
operative instrument and not to an agreement.

No consesnt obtained to the charge under s.5%.
5.88(3) "“in so far as it purpor.s to effect®.
Ground 4.

Under s.137(1) this was not acceptable Ltor
registration. Sketch plan.

5.1%8(2).

S.1%39. Either you have a clear descrigtion
of the land in the document or i deed plan signed
by the Director of Surveys or you cannot register
the document.

The necessary particulars do not exint. The
whole difference ariges on the particulars.

Impossible situation if judgment correct -
Delays in surveys - Agreemcnts Jor sale cculd not
be made.

Cap. 161. s.4(c).

This document was not registrable under the
Crown Lands Ordinance.

S.17.

S.127 Crown Lands Ordinance “registered under
this Part". It could not be registercd.

Decision that Judge should be overruled.
Adjourned 10.30 tomorrow.
1.7.58. X.K.,0'CONNOR., T.
2.7.58. Bench and Bar azs before.
Wollen continues:

Bashir's case p.9.

Article 4(2) of the Kenya Order in Council.
1921,
S.127(2) Iands Ordinance.

o evidence shall be received unleusy the
charge is created by an ingtrument in writing.

20
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The charge was not created by an instrument
but by operation of law under the Indian Transfer
of Property Act (if it was created).

A charge may be created by virtue of the
Crown or Government by operation of an enactment;
but not in favour of the other party.

Judge says “evidences the creation of a charge'.

S.129(e) covers the matter.

The 1927 'Explanation'’ was an amendment of
the corresponding Indian Legislation.

5.88(1).

Submit the instruwment referred to in sub-sec-
tion (3) does nct include an agreement to effect
the transaction.

Practice is that the agreement for sale is not
endorsed.
Baghir's case.

Whether Indian Transfer of Property Act applies
at all to Crown lands.

Indian Crown Grants Act, 1895.
S5.2.
Tinited to a Grant from the Crown.

Transfer of Property Act applies except in so
far as the Crown Lands Ordinance applies.

8.54 of the Indian Transfer of Property Act
"A contract for sale does not of itself create any
interest or charge on such property".

Khanna :
The defence did not raise the issue that the
agreement sued upon was not registered and was not

void for want of registration. Defence did not ad-
mit that the agreement was registered.

If the Indian Transfer of Property Act applies,
a charge by operation of law arises.

If no payment is made by way of earnest or
part payment but the sale is on the basis of +the
whole purchase price being payable against a con-
veyance, that comes within exemption under 129(e)

In the Court
of Appeal for
Bastern Africa.

No.13.

President's
Notes.

2nd July, 1958
- continued.
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of the Crown ILands Ordinance and that would he
outside s.55(6)(b) Transfer of Property Act and
8.127(2).

Textual variation between 5.49 improper-

Commissioner of Stamps v 0.T. Swon.

Kenya section stronger and wider:
Indian says “No document®,
Kenya section says "No evidence.
A recital would be evidesncce. Notv even pleadings
would be admisgible. 10

"No evidence shall be receivable in any Court® is
addressed to the Court and limits the Jjurisdiction
of the Court.

Pateh Chaud Saboo v. Ieelwmber S. Dcag, Z
E.R. 734. 735 to end.

It must be taken in any Court.
But legislature must have xnown of ‘hat
decision.

Mohamed Haji Abdulla v. Gela Manek (Agrecment
had veen registered). (1956) 23 E.A.C.A.342, 20

Amending Act in 1927 has not any force here
and without it the Act appliecs.

(1922) A9 Cal. 507.

p.514, "I cannot give effect 1o this contention
' Objection asg to lack of pleading was not
given effect to, the Court must give effect to it.

o o 0 0

Moloo Bros. v. Lalchand Nanchand, 10 Kenya
L.R.142.  Bubmit point coes not have to be taken
on the pleadings. There was no admisgsion of the
parcels and the case could not have been decrced 20
without lookxing at them.

Dhayal Singh's casic is rnot less an authority
because 1t was ex parta.

de Lestang's ruling, Civil Case 99/485, “In
my view ..... " I®# you say I paid earncvst money
that is evidence cf a charge. If you cacnot give
evidence of a charge you camnot give evidernce of
payment of earnest money.
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31.

Not exempted from registration if not in In the Court
favour of the Crown. of Appeal for
Eagtern Africa.
Charge springs up from the payment. Recital _
in the agreement of payment is evidence that the No.13
charge springs up by operation of law. T
a3 )
(Indian section says 'operate to create') ﬁgig;dent 5
cf. 0.127(2) (arise or be created must include
charges created by operation of law). gnioggiiﬁeé?SS

As to 43 Mad.244. Special exemptions to
Trangfer of Property Act which do not apply to
Kenya.

Mulla, 3rd Edn. p. 393.

Turns on proviso to 8.49 and s.53A.

W. relied on 43 Mad. p. 246, This was a case
outside the Registration Acv.

No assistance.

p.251. The case turned on the provisions of
8,123 of the Transfer of Property Act. There 1is
nothing which prohibits the use of an unregistered
instrument for another purpose. It does not oust
it from evidence. It merely says that it is not a
valid gift. Distinguishable on that ground W. re-
lied on 46 Mad. 435.

There is no provision of the Indian Registration
Act ousting the document from evidence.

p.443. 'The contention ..... "
Wording of Indian Act difrferent.

Where document severable part not requlred to be
registered wmay be valid.

W, relied on 4 Calc. 83.

In conflict with last decision - irrelevant tho!
better as the prohibition was total.

Point under s.88 not taken below. Not a point of
pure law, Depends on evidence.

S.88(1) If the consent of the Governor is not en-
dorsed, the agreement is void and the suit was
rightly dismissed.

Practice cannot prevail -
Bashir's case, p.l13.
If the true construction of s5.88 is that there must
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32.

be a prior consent of the Governor, the fact that
a practice has arisen contra cannct prevail.

The agreement cannot be concluded before the

‘Governor's consent is obtained and cannot be

speoifica;ly enforced.

The consent must be endorse-r on the draft
agreement. ;

If by giving evidence of the agreement you
automatically give evidence of ‘the charge, you
cannot receive the agrecment.

ss. 137, 138, 139.

This does not deal with thce compulsion to
register but with what would be required where
registration under other sections is compulsory.
Machinery. (1) Merely indicates what kind of maps
will be accepted. - o

138, ‘'Mode of description' - machinery.

" This does not say that if you camnot comply
with those requirements you can avoid the obliga-

-tion to register. You never have been able to

enter into a conveyance until you can get a deed
plan and register the agreement.

The agfeement could have been registered be-
fore action brought.

Record p.22, lines 12-16.

.Cap.161, s.4 proviso (g)

Registration of Documents Ordinance has noth-
ing to do with the questions before you.

There is no +title to the riparian land.

There cannot be a discretion in the Judge as
to part only of the land. £.127{2) overrides .17
(2). As the riparian land is Crowm land, the
Crown Lands Ordinance would apply.

I agree that the riparian land would be under
the Registration of Documents. Ordinance.

Discretion exercised under s.17(2) would de
valueless.

20

30
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Bashir has no bearing on the prescnt case,
tle only. conclusions arrived at are

(1) As between Crovn and the subject: a Crown
grant is not governed by the Transfer of
Propecaty Act.

(2) S.111 of “he Transfer of Property Act in
displaced by £.87 of the Crown Lands Ordi-
nance.

The Crown would not have a charge under s8.55. De-
cigion wasg correcth.
Wollen in reply:
td journed to 2.3%0.
2.30 p,m. Bench and Bar as before.
Wollen replics:
Khanna referred to Sahoo's case 20 BE.R. 734.
Amending legislation was introduced.
Dhayal Singh. p.218.

The Indian caces did establish a general prin-
ciple that even if a document is inadmissible for
one purpose it can be admitted for another.

4 Cal. 8%. p.87. Decision rested on the fact
that the Court found that the document was not
divisible. £ it had been they would have looked
at a section of it. '

8.49 said “No dgiument".

Here we have "No evidence'.

Khanna said the agreement could have been regis-
tered before the date of the trial.

Disagree because the whole issue was the parcels
and the plan. This is not the plan which should
be attached. ’

Khanna said that the Législaturé do not want the
Courts to be inundated with land disputes. There
is nothing in the Crown Lands Ordinance to that
cffect. '

S.55 can always be negatived by agreement.

Khonna said thab the same Solicitor acting for both
gides in the preparation of the Agreement.

In the Court
of Appeal for
Eastern Africa.

No.13.
Pregident's
Notes.

2nd July, 1958
-~ continued. -
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8th August,
1958.

34 .

There was 2 letter from Ennion & MacDougall in
which it was stated that they were acting for both
parties at the time of the Agreement. That leilter
was written three years after and the partner was
away sick and it was a misunderstanding.

The Solicitors were not acting for both parties.

C.A.V. K.K.O'CONNOR.

2/7/58.

8/8/58. 0!'Connor P. and Gould J.A. One judgment
read and matter adjourned for previous Bench to be
assembled. (See Note below).

NOTE. CIVIL APPEAL 42/58.
EDWARDES v. DENNING

This case was listed for judgment on 8.8.58 at
10.30 a.m. Briggs V-P and Forbes J.A. having gone
on leave, I proposed to read the judgments. Gould
J.A. was with me on the Bench, as he wished to
attend for experience, having just arrived.

As soon as I had read the first judgment
(mine) and before I had signed it Mr.Khanna (for
the Respondent) rose and said that he objected to
an order for costs being made as indicated in the
judgment because the only point before the Judge
on 14th March was the claim for specific perform-~
ance, the other claims having by then been dis-
missed by a previous ruling which had not been
included in the Record of Appeal. He said that he
had asked for an opportunity to argue on costs. He
also said that the judgment was not correct in as-
suming that there was a claim for damages outstan-
ding when the objection was made to the admissi-
bility of the Agreement. He said that Mr. Wollen
had stated in opening that this Court would oniy
be concerned with the claim for specific perform-
ance. He referred to the Decree ?Rec.p.26 and
said that claims in paragraphs (ii) to (vi) had
been deaglt with in the previous Ruling of the
Judge and that these were never the subject of any
appeal. He also referred to p.1l6 of the Record.

Mr.Wollen, for the Appellant, confirmed that the

only point outstanding on 14/3 was the claim for
specific performance. He apologised for not in-
cluding the previous Ruling in the Record: it was
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L d

not included besause it wna not thought to be In the Court
rclevant. nf Appeal Tor
Bastern Africa.
Mr.Khanna then anked that the question of costa be —_—

regerved Por further ~vgument before the Court as No.13
originally ccustitulad wnd that time for appcaling <
should not ran i: the meantine. President's
Notes.
Mx.Voll Ten agresd ag regurds the costs in the Su--
preme Courh . but anked Lor the costs of the appeal. 8+h Augury,
1958

Mr.Khonna asked fov an opportunity for argument on - continued.
TouEh i onad thie thore must aldo be  a preper

conscquentinl order made regarding the cloims al-

ready diondsced.

In these ci..cuastances, I did not procecd to
gign ny judgment or to read the judgments of the
other two mewbers of the Court., I made an order
ad journing the mattcr generally for further con-
gideration by the same Court. Mr. Khanna asked
for a copy of my judgment; bubt, as it had not been
gigned and ags the other judgments had not been de-
livered and the Court was ©$till seived of the mat-
ter, I thought trat none of the jJudgmenta should
yet be issued. 1L huve given the judgments +to the
Registrar to be placed in a scaled packet and kept
in a gafe wntil the original Court can be re-con-
stituted. As thuat will not be until after the re-
turn from leave of Mr. Justice Iorbes on November
5th, I have thought it well to make this record of
the position (which is a little rfuller than the
note made by me in Court) while the watter io
fresh in my wird.

K.K.0Ot'CONNOR
President.
8th Auguot, 19758. 8th November,
8.11.58. Coram: O'Connor, P. 1958.
Briggs, V-P.

Forbes, J.A.
Argument as to costg. Not reproduced.

Adjourned 10 minutes.

Court returns and announces that the written
judgments which were held up will be delivered in
due course and that they will deal with costs.

8/11/58. K.X.0'CONNOR.
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No. 14.

NOTES TALEN BY THE HON.VICE PRESIDENT,
MR. JUSTICE BRIGGS

1.7.58. Coram: O'Connor, P.

Briggs, V.P.
Porbes, J.A.
Wollen:
Facts.

Argument dated 17th April, 1954.
Possession taken 1lst February, 1955.

House and other buildings constructed and im-
provements made.

Parggraph 8. Survey to be made.
Survey delayed, but due in December, 13855.

Appellants contend that survey not in accord-
ance with terms of agreement. Plaint paragraph 6.

Prolonged negotiations. Suit for specific
performance.

Hearing 18th February, 1958.

Objection to production of agreement.

Sanjib v. Santosh 49 Cal. 507.

Mulu v. Ialchand Ramchand. 10 K.L.R. 142.
Section 54. Indian Transfer of Property Act.
55 (6) (b) ibid

Dayal Singh v. Inder Singh. 53 1.4.214,217.

Lot Section 17 (1) (b) Indian Registration Act
908.

Futteh Chund Sahoo v. Leelumber Singh Doss
14 Moore: 20 E.R. 734 said to create hardship.

The 1908 Act was amended immedjately after
Dayal Singh's case.

New "explanation" of Section 17 !!!

Anjorwala v. Fajal Klahi. K. Civil Case 99/48
(unreportedy. '

Here property is Crown Laznd and subject to
Crown Iands Ordinance (Cap.161).

Sections 119, 122, 124, 126.
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(This ig gsomewhat similar to Indian hagiostya-
tion Act 1908, Scction 17).

127 (2) The agreement was excluded under this.

Judgnent.

Grounds of appeal,

Scebion 129 (e) similar to Section 17(2) (v)
Ind,

Materiol differences between Section 49 Inlian
Registration Act and Scetion 127.

I can grgue tiat sough’t to give
cvidence of a chuvge.

The docwumernt as such 1s not nade inadmissible.
Mulla T.P.A. 3rd 390. (in Section 59).

Varada v. J. Rathnanmal 545 Mad. 244
46 I.A. 292)

Dronamraiju v. Viasapragada 46 Mad.435,438,444.
Rights here in personam only.

Agreement is ndmissidble to prove those rights,
cven if not egtallish a charge.

Mattonganey v. Ramnarian 4 Cal.8% (1879)
Parts cf document can be ceverable and admissible
for one purpoue, but nct for another.

Ground 5.
New point: but matter of law.

Scetion 88. Crown Lands Ordinance.

If section 55 T.P.A. croates a charge which
is such as to require registration of the agree-
ment section 88 would then apply. H.E's consent
ig not only nccessary but also reguires to be en-
dorged if the "transaction! is within Section 1.

Ground 4.

See sectiona 137, 138(2), 139.

Deed plan not issued for 18 months.

Section 4 and Section 17 Registration of Docu-
ments Ordinance.

Ct. C. of L. v. S.u.Bashir's case. dJudgment p.9.

In the Court
of Appeal for
¥aotern Africo.

No.1l4.
Notes of Mr.
Juatice Uriggs.

lst July, 1958
- continued.
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Notes of Mr.

Justice Briggs.

2nd July, 1958.

38.

2.7.58. Bench and bar as before. Wollen continues.
Wollen: Bashir's case C.A. 76/57.

The T.P.A. though it applies generally in
Kenya, does not apply to Crown Lands at least as
regards s.55(6)(b§.

Section 4(2) Order in Council 1921.
Section 127(2) Crown Lands Ordinance.

- No evidence receivable of any charge unless
it is created by an "instrument". This excludes
evidence of any charge created by operation of law
-~ if at all - i.e. the T.P.A.

Section 127(2) is in effect a prohibition of
the creation of any charge in favour of an indi-
vidual by operation of law.

The Crown Lands Ordinance is inconsistent in
this respect with the I.T.P. Act. It envisages
that & charge in favour of an individual shall
only come into existence.

Section 88 Crown Lands Ordinance (last sec-
tion of (1)L I also submit the T.P. Act does not
apply to Crown ILands at all, so far as concerns
direct relation of Crown and subject.

Indian Crown Grants Act 1895. But where Crown
Land has been aslienated the T.P. Act must have ef-
fect on subsequent dealings between subjects.

Khanna:

Defence does not allege want of registration:
it admits only the existence of the agreement, not
that it is registered.

If T.P. Act applies charge arises by opera-
tion of law.

If under agreement, no payment is made until
completion, the agrcement is exeapt from reign
under section 12952) Crown Lands Ordinance and
gutside 126 and 127 of the Crown Lands Administra-

ion.

Section 49(e) Indian Registration Act.
Effect of Section 127 is stronger.
The charge cannot be proved by any means.
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This excludes any document which would establish In the Cowrt
the existence of & charge. of Appecal for
Fagsvern Africa.
Fatchand's case 20 E.R.734,5 (1871). Thesc —

documents are oltern in fact rcgistered. No.14
The amcnding Act after Dayal Singh is not in Notes of NMr.
force herc. Carnot gtrain construction. Justice Brigpge.
Soyib_v. Bantosh (1922) 49 Cal. 507 before 2nd July, 1958
Da al'ﬁlngg and ignores Patchand thercfore of no - continued.
au%ﬁorlﬁy. (The pleading point).

Mollo Bros. 10 K.L.R. 142 (1926) Lollows 49
Cal. ~Tab.

There was . » admission concerning the parcels
and the sult could ncver be decreed without that.

Dayal Singh binds this Court. Where the pay-
ment indicales thal a charge arises, that payment
cannot bhe alleged for one purpose but not for an~
other. If evidence of the charge is not receivable
thal must exclude evidence of the part payment.

¢/. de Lc tang J. in C.S5. 99/48.

Two Supreme Court Judges now have so held.

Can a charpge ariging by operation of law (and
so not created by any instrument) be within the
meaning of l27(2¥?

Khanna :

Ind. 8.17 ond 8.49 Registration Act and 55(6)
(b) of T.P. Act together here identical wiTh Sec—
tions 126 and 127 here.

Section 129 = exactly section 17(e)

(not exactly)
c.f. "arise or be created" in section 127(2).

Varada v. J, Rathenald 43 Mad., 244, 246, 251.
Turns on S.53A, T.P.Act, which does not apply in
Kenya and proviso to section 49. Mulla 3rd 393.

Also see section 12% of T.P.A. 46 Mad. 435.

May be possible to sever in some cases. but
not here

4 Cal. 83.
Section 88. Is this a poiut of pure law?



In the Court
of Appeal for

Fastern Africe.

No.1l4.
Notes of Mr.

Justice Briggs.

2nd July, 1958
- conbtinued.

40.

Comparison between “transactions" and "agreement".
Consent should be endorsed.

Practice may be wrong.

Bashir's case p.l3 Prior consent necessary.
Section 137, 138 and 139.

These deal only with what would be 1required if
registration is made necessary by some other sec-—
tions.

The deed plan once produced could be annexed
to the agreement.

The Registration of Documents Ordinance may
apply to the riparian land, 10 which there 1is no
existing title - it is Crown Iand, but not within
Pt. XIT of the Crown Lands Ordinance.

The documents should therefore be required
under both Ordinances.

Bashir does not apply (1) it deals only with
relations between Crown and subject, and a "special
law" about this exists.

2,350 p.m. Bench and Bar as afore.
Wollen replies:

Fatchand.

Dayal Singh at p.218.

The other Indian cases 4o establish that a
document may be admissible for one purpose though
not for another.

4 Cal. 83,87.
This document is clearly “divisible!.

We are in a stronger position under Section 127
than applies in India under section 49.

Khanna says agreement could have been rcgistered
by attaching plan. But the Respondent's plan is a
wrong plan, not the one contemplated.

Section 55(6)(b), if it applies at all, can
be excluded. Not correct that my firm asked for
both firms in negotiating the agreement. Ietters
saying so was an error: partner in question being
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ahgent, sick. In the Court
of Appeal for
C.AV., Pastern Africa.

F.A. BRIGGS, No.14.

Notes of Mr.
Justice Briggs.

2nd July, 19958

Vice=Preoident.

8.12.58. Bench and Bar as before. - continued.
Argument as to costs not reproduccd. 8th November,
1958.
No., 15. No.15.

Notes of N,

NOTES TAKENW BY TEE HON. JUSTICE OF APPEAL, Justice PForbes

MR, JUSTICE FORBES

1.7.58. Coram: O'Connor, P. . lst July, 1958.
Briggs, V-P.
Forbes, J.A.

S.R.Wollen for sppellant.
D.l.Xhanna for Respondent.

Wollen:

Pacts.

1854 written agrcement to purchase a portion
of Respondent's farm.

Agreement at p.29 of Record.

Actual possession taken by Appellants on lst
February 19855.

Appellants constructed a dwellinghouse and
other improvements.

Respondent to cause survey to be made.

survey not carried out till November 1955 -
due to practical difficulty of obtaining a surveyor.

Appellants contended that survey, when coum-
pleted, was not in terms of Agreement. - v -~ p.5
of Record - frontage of riparian land only 619
ingtead of 645 yds. -~ Plan at p.34.

Title in riparian land is in Crown - but Deed
of Indemnity - para. 4 of Plaint.
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Notes of Mr.
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42.

Para., 6(3) of Plaint.

After survey, prolonged negotiations, but no
agreement reached.

Proceecdings for specific performance.
Plaint filed May 1957.

Plaint contains number of claims with which
this Court not concerned.

Only concerned with claim . for specific per-
formance.

No apgeal taken ageinst Judge's ruling on
other points.

At resumed hearing, written agreement tendered
in evidence (p.18 of record) but was objected to by
Respondent.

Ob jection was upheld - result was dismissal of
suit.

It was considered whether case could succeed
on admissions in pleading.

Sanijib etc. v. Santosh etc. 49 Czi. 507
Followed 1n Kenya. '

Mollo etc. v. DTalchand ete. 10 XK.L.R. 142 -
v. p.19 of Record. ‘

T did concede at triasl that in view of those
cases I could not argue that agreement should be
admitted on basis of admission.

It is not pleaded in Defence that Agreement
was void for want of registration. .
8.54 of Indian Transfer of Property Act.

. Dayal Singh case holds that charge created.
53 L.R. I.A., 214. Suit not maintainable having
regard to s.49 of Indian Registration Act.

Law in India amended - Act 2 of 1927 - after

. That decision of P.C. Amendment is by way of in-

sertion of an “Explanation".

Dayal Singh was ex parte before P.C. Will
argue this Court not bound by Dayal Singh because
of different effect of Crown Lands Ordinance.

Civil Case No. 99/1948 - unreported.

Effect of this ruling is the same as that of
trial Judge in this case.
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Submit doubts raised as to effect of 3.5% of In the Court
Transfer of Property Act. of Appeal for
Bastern Africa.
No dispute that property in instant case is —_—
Crovm Land and comesg under Crown Iands Ordinance. ¥o.15.

Crown Lands Ordinence - Cap.l155 (Vol.2). Notes of M

Refer to 8.126 in first place. Similar to Justice Forbes.
8.17 of Registration Act, 1908 -~ (1L)(b). s.127 of 1ot July, 1958

Cap.155. -~ continued.

(1) Does not apply - refers to "sale" as op-
posed to an agreement to sell.

(2) Under that sub-section that agreement in
this ca..» was cxcluded in lower Court -
p.22 of Record.

Submit Dayal Singh's case does not govern this
one - first 5 grounds of appeal -~ rights in per-
gonam.

S.12 ge; of Crown Lands Ordinance - similar
to 8.17(2)(v) of Indian Registration Act.

But this ca.e governed not by Indian Registra-
tion Act but by Crown Lands Ordinance.

Submit important distinction between 8,127 of
Crown Lands Ordinence and s.49 of Indian Registra-
tion Act.

S5.49 days "no document'shall be received ete.

S5.122 mays “no evidence" shall be receivable.
In this case no evidence was sought to be adduced
of a charge. No suggestion that this was a charge.
Only question before Court was specific perform-
ance of an agrecement. Submit agrecement for sale
admissible in circumstances of this case.

Mulla Transfer of Property Act 3rd Ed. 393.

Commentary on s.59.

Varada etc. v. Juma etc. 43 Mad. 2443 46 I.A.
285. Ruling followed in subsequent cases.

Refer.

Dronamraju ete. v. Vissapragada etc. 46 Mad.
4351438444
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44.

Submit agreement in this case is adwmissible

in evidence in so far as it reletes to rights in

ergonam, and is admissible in suit for specific
performance.

Totally different matter if money had been
advanced by way of loan.

4 Cal. L.R. 83(1874) - Mattonganey v. Ram-
narian ete. p.86.

Submit in instant case document is clearly
severable. Ground 5 of Memo. of Appeal. 10

This point was not taken in lower Court, but
is a matter of law and therefore open to me here.

5.88 of Crown Iands Ordinance - Written con-
sent of Governor necessary.

If s.55 of Transfer of Property Act creates
a charge which requires that Agreement evidencing
that charge shall be registered under s.127 of
Crown lands Ordinance, then incumbent that provis-
jon of s.88 should aiso apply.

gs.(3) of s.88. 20

No consent of Governor is endorsed on Agree-
ment. Agreement for sale not required to be en-
dorsed. Consent of Governor has been obtained.
Agreement is expressed to be conditional.

Submit ss.(3) refers to instrument passing
on interest - not merely an agreement.

In so far as Agreement relates to a charge,
consent ought to be obtained and endorsed. Such
a consent has not been obtained.

(President: Charge effected by operation of law. 30
Instrument does not purport to effect a charge).

rot S.88(3) nullifies s.55 of Transfer of Property
c .

Para. 4 of Memo. of Appeal.

S.137(1). Plan in this case is not signed by
Director of Surveys - it is only a sketch plan.

S.137(2)
S.138(1); (2) is case here.
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139.

Efvcet is that unless there is clear and ac-
curate des crlpblon of land or a plan gigned Dby
Director of Surveys, document cannol be registered.
Here survey was only 18 months after Agrecment
signed. S.139 - Very point at issue was because
no .clear plan.

I decision right, then would be unsafe ever
to enter into agrecment to purchase land in Kenya
where land is sub-divided. Could not he inbent of
legislature so to restrict transactions in  undi-
v1ded portions of land.

Could have been registered vnder Cap.l6l, S.4.

Proviso (8) I submit this document not regis-
trable under Crown ILands Ordinance.

5.17. Document is registrable with leave of
Court. 3.127. Does require registration "under
this Part".. But instrument cannot be registered
under ss. 137, 158 and 139. :

Submit ruling of lower Court should be over-
ruled and agreement should be admitted in evidence.

(President: Draw attention to Bashir's case - p.9
of judgment - question whether Transfer of Property
Act applies to Crown leases in Kenya).
Adjourned to 10.30 on 2.7.58.
A.G. PORBDS J.A.
: 1.7.58.
2.7.58. Bench and Bar ag before.
Wollen continues: '
Bashir's case - p.9 of judgment.
Would submit that Transfer of Property Act
applied by Order in Council.
Art. 4(2) of 1921 Order in Council.
S.127 of Crown Iands Ordinance ss.(2) -
No charge is registrable unless it is created
by an instrument. \

Here charge created by operation of Transfer
of Property Act, if at all.
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i.e. created not by instrument but by opcra-
tion of law.

Section does not envisage the creation of a
charge by operation of law.

Therefore submit no charge is created by the
Transfer of Property Act.

Crown Lands Ordinance is last word on the
matter. S5.55(6)(b) of Tranafer of Property Act -
Judgment of trial Judge.

Agreement "evidences the ¢creation of a charge'.
Ordinance envisages that charge may only be created
by registrable instrument except in case of Govern-
ment.

1f so, submit s.129(e) of Crown Lands Ordi-
nance covers the point.

Refer 5.88(1) of Crown Lands Ordinance -
Agreement not to be entered into without consent
of Govermor.

as8,(3) submit that "instrument" does not in-
¢lude an agreement.

Q. Whether Transfer of Property Act applies at
all to Crown land. In India specifically excluded
by Crown Grants Act, 1895 from application to
tgrants" from Crown. Total exclusion of Transfer
of Property Act would lead to great confusion.

Should submit Transfer of Property Act ap-
plies to Crown Lands except in so far as Crown
Iands Ordinance does not overrule it.

Even tho! Act does not apply to Crown grant or
Crown lease where Crown a party, the Act does apply
to subseguent transactions between subjects in re-
lation to the land granted or leased by the Crown.

e.g. S.54 of Transfer of Property Act provides
that an Agreement for Sale does not of itself cre-
ate a charge on such property. That section has
been applied to date. If thrown back on common
law, agreement for sale would create an equitable
interest - such interests never previously recog-
nised.

Khanna

Defence did not raise issue expressly that
agreement was registrable.

Defence did not admit that instrument was
registered.
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If Transfer of Property Act applies, then a In the Court
charge by opceration of law arises. of Appeal for
Fagtern Africa.
$3.129(c) exempts agreement if no payment made —_

by way of carnest or part payment. Agrecment would No.15
then simply be a docuwent givings right +to obtain R
another document. Hotes of WMr.

Justice Foroes.
Textual variation between s.49 of  Indian
RQegintration Act and 3.129 of Crown Lands Ordinance. éngoi%%gacé958
Comnissioner of Stamps v. 0Oie Tjong Swan.
If anything, Kenyn scction is stronger and
wider.
Indian sech-on says "no document!.

{enya section gsays “"no evidence”.

Submit if any recital of charge in document,
then that is cvidence of the charge, and that is
not receivable under Kenya section. Kenya section
is a restriction going to the jurisdiction of the
Court. Does not have to be invoked by nleading or
argument.

20 B.I.. 734 at p.735. Futteh ete. v, TLeelnn-
ber etc. Submit this is a total prohibition going

30 the jurisdiction of the Court.

Executory agreements are registered in my ex-
perience.
49 Cal.507.

Futteh Chund Sahoo not notciced in that case, so not
of greal assistance.

But even so did not give effect 1o lack of
pleading, tho!' that commented upon.

Submit true view is that laid down in Futteh
Chaud Sahoo.

Similarly 10 K.L.%.142 (Moloo v. Ialchand)
Tollows 49 Cal,

Decree could not have been had without looking
at wording of agreecuent as regards parcels and in
whoge party's favour woriing was.

Dayal Singh;s case - ex parte, but fully con-
sidered.


http:sect'.on
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Submit effect of Crown Lands Ordinance is Yo
make the two decisions of P.C. applicable with some
greater force.

Ruling of de Lestang to same effect.

How can one ewmit of payment be at same time
valid and invalid, admissible and inadmissible,
according to different aspccts of case. It is
either both or nothing. Civ. C.99/48.

Not exempted from registrgtion if it is in
favour of anyone other than Crown.

Charge springs up from the payment. Recital
in Agrecment of payment, it furnishes both evi-
dence of consideration and evidence of the charge.

5.127(2) means that charge must be put in
writing and registered before it can be proved.

Submit effect of s.49 of Indian Transfer of
Property Act and 8.127(2) of Crown Lands Ordinance
is the same and disqualified the document itself
from being given in evidence for any purpose.

5.129(e) itsclf declares what documents are
included in $5.127(2).

Indian section - "operates to create" - sub-
mit no wider. S.127(2) itself gives wider meaning
to word “create" in that it contemplates charge
arising under statute., Charges arising by opera-
tion of law are covered.

Indian cases cited - if in conflict with P.C.
decision P.C. wmust prevail.

But not in conflict. _

43 Nad.244 - Turns on special provisions - no
general construction to be deduced from it.

Mulla, 2nd Ed. p,364 (3rd Ed. p.393). Turns

on proviso to S.49 and S.53A. - p.243 of 43 Nad.
Clearly case outside s.17 of Registration Act.
Therefore of no assistance: p.251 of 43 Mad.

46 Mad.435 ~ Again no reference to Indian

Regigtration Act or other provision shutting out
document.
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P.445 -~ turns on cxpress wording of Indian In the Court
Act. TIL there severanle parts, then rest can be of Appcal for
uced though part invalid. Eagltern Africa.

Of no heln in present case.
No.l5.

Hotes of MNr.

Justice Torbes.

2nd July, 1958
5.83(1) refers to agreement to sell. Submit - continuecd.

againgt Appellont. If consent necessary then agree--

ment void and cannot be carricd into effect.

4 Cal.03 - Held not possible to sever document.

Section 88 -« Point not taken below - doubtiul
il pure law - depends on evidence.

Practice - cannot govern statute. Basghir case.
If 5.88 requires prior consent, fact that practice
is otherwise, ii cannot avail. In  this case
agreement was coacludced before consent obtained.
Thercfore void.

Submit that if by giving evidence of agrece-
ment you give evidence of charge, the whole agree~-
nent owst be excluded.

58.137, 138 and 139 of Crown Tands Ordinance.
Do not deal with compulsion to register, but only
with machinery for elfecting registration where it
is compulsory. Procedural scctions. Never has
been possivle to cffect coaveyance without a deed
plan.

At hearing date, decd plan, such as it was,
could have been attached and the agreement regis-
tered. HNon-registration due to negligence of
Plaintiff,

Policy of Crown Lands Ordinance is that Courts
should not be troubled with boundary disputes -
hence insistence on surveyed plan. _

P.22 of Record - Cap,161l, s.4(g) - Crown 1and
compulsorily registrable uvnder Cap.l55.

Riparian land - no title to it which could be
tranoferred. Agreement incorrect to that extent.
Same Solicitor acting for both parties.

If any title to lake land, document would be
compulsorily registrable under Cap.l6l.

Subnmit $,127(2) overrides s.l7.
Lake land olso Crown land.
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Agree that if any registrable title with re-
gard to lake land it is not registrable under Cap.
155 but under Cap.l61l.

Take land indivisible from remaindexr. One
single transaction.

Bashir case

Submit no bearing on present case.
Only conclusions relevant to this case are -

(a) as between Crown and subject, a Crown
grant is not governed by  Transfer of
" Property Act.

(b) S8.111 of Transfer of Property Act dis-
placed by s.83% of Crown Tands Ordinance.

Therefore, Bashir case of no assistance here. Sub-
mit appeal should be dismissed.

Adjourned to 2.30 p.m..
A.G.F.

2.30 p.n.
Bench and Bar as_before.
Wollen replies:

20 E.R.734: No amending legislation followed
it. But wder o0ld Act. See Dayal Singh ~ addition
in terms of s.129(e). :

4 Cal.8%: Submit a general principle is cstab-
lished, i.e. that a document irnadmissible for one
purpose can be admitted for another purpose. p.87
~ Document there found not to be divisible. If
divisible, Court would have been able to look at
section of it. Based also on s.49 - “"3ocument®
disqualified.

Allegation that Agreement could have been
reg. at date of trial by attaching plan.

But plan produced by-RGSpondent is very thing
on which this matter has cowe to Court. It is a

wrong plan - not the one which should be attached
to Agreement. -

Crown Lands Ordinance - Intent of legislature
as to disputes re boundaries.
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Subnit nothing in Crown Tands Ordinunce to
lead to that concluvion. s5.55.

Sale Solicitor acting for both sides. That
was not the case. =There was a letter from Ennion
& T'ucDougall sayinrs they were acting for  both
partics. That written 3 years after Agrcement en-
tered into and in abgence of partner who dealt
with Agrecemncat. Aroce through misunderstanding.

C.A.V. A.G. FORBES, J.A.

10 2.7.58.

Dench ond Bar as before.

4

:1L.58.

Argunent .8 to costs not reproduccd.
Regerved judgment will be delivered later.
AQGOF‘
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the Supreme Court of Kenys dated 1l4th March, 1953,
and a decree dated 26th lMay, 1958.

The matter arises in this way:

The Appellants who were Plaintiffs in the
Supreme Courl filed, on the 1lst May 1957, a Plaint
in which they pleaded that by an agreement in wri-
ting dated 17th April, 1954, (which I will call
“the Agreement") the Respondent (the Defendant in
the Supreme Court) agreed to sell to the Appcliants
for She.200,000 a portion of the Respondent!'s farm at
Naivasha being an area of 180 acres more or 1less
and having a frontage of 645 yards or thereabouts
to Lalke Naivasha, with the riparian land appurten-
ant thereto estimsted to comprise an area of 674
acres or thercabouts. The land described as "“ri-
parian laznd" is land lying betwcen that portion of
the Respondent's farm which was subject of  the
Agreecment and the line of the water's edge, which
line varies according to the rise and fall of Iake
Naivasha. The Appellant pleaded that it was aterm
of the Agrecment that the Respondent should cause
the land to be surveyed and a deed plan to be
issued in respect of it by the Survey Department
of the Colony. In or about November, 1955, the
Respondent caused a survey to be made, but, accord
ing to the Appellants, this survey was not in ac-
cordance with the Agreement, in that inter alia
the area of the non-riparian land was 1474 acres
only, and the frontage was less than the frontage
mentioned in the Agreement. In paragraph 1% of
the Plaint, it was pleaded that, in pursuance of
the Agrcement, the Appellants paid Shs.180,000 to
the Respondent on account of the purchase price.
This was paid on the lst February, 1855, and the
Appellants entered into possession of the land and
the adjoining riparian lend before it had been
surveyed and constructed a house and buildings
thereon., The Appellants pleaded further that,
gince the survey, the Respondent had claimed 327
acres, which the Appellants said was theirs, and
corresponding riparian land, an' had trespassed on
their (the Appellants!') land. 'The Appellants
claimed sgpecific performence of the Agrcement and
prayed that the Respondent be ordered to cause a
survey to be made of land having a frontage of 645
yards to Lake Naivasha and an arca of 180 acres
more or less, to cause a deed plan of the land to
be issued and to cause the boundarics of the riper-
ian land to be surveyed and demarcated in accardaonce
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with the frontapge and arca aforesaid; and. Turtherx,
to exceccule a proper conveyance of the land of the

Appellants mccordingly.

Alternatively, the Appel-

lants claimed rectification of the Agreement and
gpecific performance of it as rectified, or damages
Tor faloely representing the extent of frontage

and arca of the land, which damages they calculated
as the diffcrence between the value of the land ag

represenbed and the value

of the land as surveyed,

and damazes for trespass and special damage for

cutting crops.

The Appellants also claimed an in-

junction to resgtrain the Respondent from cntering

on their land and cutting
moving ‘the pame.

crops or timber and re-

In his Defence, the Respondent admitted +the
making of the A;-eement and that by it he had

agrecd to sell to the Appellants, for Shs.200,000/-,

a portion of his farm, of
mentioned above. He said
survey to be made of that
cribed in Clause 1 of the
survey had disclosed that

the area and dimensions
that he had caused a
part of his land des-
Agreement and that the
the area of the piece of

land so described was 147 acres only and not 180
acres more or less as stated in the Agrecment.
Otherwise he denied the correctness of the allega-
tions contained in the Plaint and maintained that
the land surveyed was the land described in Clause
1 of the Agreecment. He raised certain other mat-
ters not material to this appeal and seid that the
Appellants were not entitled to an order for spec-
ific performance of the Agrcement or to the other
relief claimed. He counterclaimed for an order
for rectification of the Agreement to make it con-
form with the real understanding between himself
and the first Appellant or alternmatively that he
be allowed to perform his part of the Agreement by
transferring 180 acres of his non-riparian land to
the Appellants.

In their Reply and Defence to the counterclainm
the Appellants raised points not material to the
present appeal.

We have been informed by Counsel +that by a
Ruling delivered on-or about 10th January, 1958 (of
which there is no copy in the Record, but which I
will refer to as "the Ruling of 10th January") the
Court dismissed, on a preliminary point the claims
for rectification of the Agreement, damages and an
injunction, without having made any order as to the
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costs of the claims dismissed, leaving to be deci-

‘ded the claims for specific performance and for

furthe: and other relief and costs.

The hearing of what remained of the suit was
commenced on the 12th March, 1958, when the first
Appellant gave evidence to the effect that he had
entered into a written agreement (i.e. the Agrece-
ment) at the end of 1954 to purchase a portion of
the Respondent's farm at Waivasha. He tendercd
the Agreement. Mr. Khanna, for the Defendant,
thereupon objected to the Agreement being put in
evidence, on the ground that it was an instrument
which reguired registration under Section 126 of
the Crown Iands Ordinance (Cap.1l55) and had not
been registered. Mr. Khanna submitted that, by
the operation of Section 55(6)(b) of the Indian
Transfer of Property Act, 1882, the Agreement cre-
ated a charge for the amount of the earnest money
and purchase money (Shs.180,000) paid under it. He
submitted that the Agreement, being a registrable
instrument and not registered, could not, under
Section 127 of the Crown Lands Ordinance, be ad-
mitted in evidence.

The learned Judge accepted the arguments of
Mr. Khanna, and following Tthe decision of  the
Privy Council in Dayal Singh v. Inder Singh (1926)
53 I.A. 214, which he considered governed the
present case; and the decision of De lestang J. in
Ebrahimji Gulamhussein Anjarwalla and others v.
Sheikh Tazal Blahi (Kenya Civil Case No.99 of 1948
unreported), held that he was precluded from re-
ceiving the Agreement in evidence. Accordingly, by
a Decree dated the 14th March, 1958, he dismissed
the Plaintiffs' claims and ordered that the Plain-
tiffs pay to the Defendant the taxed costs of the
suit down to and including that decree. We have
been informed that the costs have been taxed and
paid. Against the whole of the Decree of 14th
March, 1958, the Appellants appeal, by leave to
this Court.

The Agrcement which, as already mentioned, is
dated the 17th April, 1954 was made between the
Respondent (therein called the Vendor) of the one
part and the Appellants (therein called the Pur-
chasers) of the other part. After reciting that
the Vendor was registered as the owner as lessee
from the Crown, for all the unexpired residue of a
term of 99 years from the 1lst May, 1906, of land
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thereoin deoeribed and that the Vendor had agreed
with the Purchascrag for the sale to them of a por-
tion of that land at the price of Shs.200,000/-,
it wag agreed belween the parties that the Vendor
should secll and the Purchasers should purchase the
lend described in the Agreement having a frontage
of 645 yards to luke Naivasha or thereabouts and
containing an erea of 180 acres more or less to-
gether with the riparian land appurtenant thereto
eotimated to contain 67% acres or thereabouts, as
nore particularly delineated and described on the
Sketch Plan annexcd to the Agreement, together with
inproverents, but subject to the apportioned rent
payable to the Crowvn and to the performance and
observance of the covenants in the Head Lease. By
Clausc 2 of the Agreecment it was stipulated that
the purchase price of Shs.200,000/- should be paid,
as to Sha, 8,000/~ on the signing of the Agreement,
the receipt of which the Vendor acknowledged, as to
Shs.172,000/- on or before the 30th April, 1954,
and the balance on delivery by the Vendor to the
Purchasers of a proper lcgel assignment. It was
admitted on the pleadings that Shs.180,000/- that

~ig the first two instalments, had been paid. The

Agreement permitted the Purchasers to take posses~
gion of the premises from the date of payment of
the second instalment of the purchase price, and
possesgion was taken accordingly. Clause 4 of the
Agreement reads:

"4. The purchase and sale hereby effected is
expressly made subject to the consent there-
to of the Iand Control Board and the Gover-
nor of the said Colony. In the event of
such congents being refused then this Agree-
ment shall become null and void and any pay-
ment made by the Purchasers shall thereupon
be refunded to them but without interesth.

By Clause 7 of the Agrecment it was provided
that vpon payment of the second instalment of the
purchase price (when the Purchasers would be en-
titled to take possession) the Vendor should be-
come the tenant of the said piece of land from
the Purchasers at a monthly rent and +that such
tenancy chould continue for a miniwmum period of
six months and be thereafter terminable by three
nmonths' notice in writing. It is difficult to asee
how the Vendor could become a tenant holding from
the Purchascrs until the Purchasers had becoune
owners of the lund, which would not occur until an
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assignment was executed. Under Section 54 of the
Indian Transfer of Property Acl the Purchasers
would not become equitable owners of the land or
obtain any interest in it merely by reason of the
execution of the Agreement, and a mere licence to
occupy the land such as was conferred by Clausc 3
would not entitle them to grant a tenancy. I do
not think, therefore, that Claucse 7 of the Agree-
ment created an interest in the land.

Clauses 8 and 9 of the Agreement 1rTead  as
follows:-

"8, The Vendor shall with all convenient speed
cause the said premises to be surveyed and
Deed Plans issuved by the Survey Department
of the said Colony.

9. Within Twenty eight days of the delivery of
the relevant Deed Plan to the Purchasers!
Advocates the Purchasers shall make payment
of the balance of the purchase price in full
to the Vendor and the Vendor with all othex
necessary parties (if any) shall thereupon
execute and deliver to the Purchasers a
legal Assignment of the said premises here-
by agreed to be sold".

The other clauses of the Agreement are not
relevant to this appeal.

It will be noted that:

(a) The Agreement is an agreement for sale of
a2 leasehold interest in land situate in the High-
lands of Kenya and held under a Crown lease and
registered under the Crown Lands Ordinance (Cap.
155 of the Laws of Kenya). It does not, in terms,
purport to transfer or charge the land or to cre-
ate, declare or assign any right, title or inter-
est to or in the land, though it confers a licence
to the purchasers to take possession. It creates
a right to obtain another document, that is to say
a valid assignment to the Purchasers of the lease-~
hold interest of the Vendor. Vhether a charge for
the instalments of the purchase money paid is cre-
ated by operation of law, i.e. by operation of
section 55(6)(b) of the Indian Transfer of Property
Act, is a question which will be discussed here-
after,

(b) Notwithstanding the words of Clause 4
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"the purchacse and salc hereby effected", the Agree-
menv docs not effect a sale as defined by Section
54 of the Indian Transfer of Property Act, 1382.
It ia an agreement for sale merely.

(¢) The purchase and sale are expressly made
aubject to the consenils thereto of the Land Control
Board and the Governor: if such consents are re-
fusecd, the Agreement is to become null and void and
any payment thereunder is to be refunded. Ve were
informed from the Bar that the consent of the Gov-
ernor had been obtained since the Agreeuwent was
signed but not prior to its execution. The consent
of the Governor was not endorsed on the original
Agrecement which had been téndered in the Court be-
low and which w:s on the Court file. We have no
information whether the written consent of the Iand
Control Board was obtained pursuant to Section 7(1)
of the Land Control Ordinance (Cap.l50) or whether
or not that Board tendered advice to the Governor
under Section 8(1)(a) of that Ordinance.

(d) The Agreement has annexed to it a sketch
plan only, by reference to which the property was
more particularly described. This plan is not
signed by the Director of Surveys and accordingly,
the docunent is precluded from being accepted for
registration by Section 137(1) of the Crown ILands
Ordinance. As a wmatter of practice, the Director
would always refuse to sign a sketch plan of this

type.

The relevant provisions of the Crown Lands Or-
dinance are:

"88(1). No person shall, except with the written
consent of the Governor, sell, lease,
sub-lease, assign, mortgage or otherwise
by any means whatsoever, whether of the
like kind to the foregoing or not, alien-
ate, encumber, charge or part with the
possession of any land which is situate
in the Highlands, or any right, title or
interest whether vested or contingent,
in or over any such land to any other
person, nor, except with the written
consent of the Governor shall any person
acquire any right, title or interest in
any such land for or on behalf of any
person or any company registered under
the Companies Ordinance; nor shall any
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person enter into any agreement for any
of the transactions referred to in this
sub-~section without the written consent
of the Governor;

Provided that nothing in this sub-~
section contained shall affect --

(a) any such transactions made by or
in favour of -the Crown;

(b) any gift of land by way of testa-
mentary disposition.

Applications for the consent of the Gov-
ernor under the provisions of sub-section
(1) of this scction shall be made in the
manner prescribed.

Any instrument, in so far as it purports
to effect any of the transactions referred
to in sub-section (1) of this section
shall be void unless the terms and con-
ditions of such transactions have re-
ceived the consent of the Governor which
Sshall be endorsed on the instrument:

Provided that where the Governor re-
fuses his consent and any money has been
paid by either party in respect of any
such transaction, such money shall be
recoverable as a civil debt from  the
party to whom it has been paid".

Section 126 reads as follows:

All transactions entered into, affecting
or conferring or purpcrting to confer,
declare, limit or extinguish any right,
title, or interest, whether vested or
contingent to, in or over, land regis-
tered under this Part (other than a let-
ting for one year only.or for any term
not exceeding one year) and all mutations
of title by succession or otherwise shall
be registered under this Pari®.

Section 127 of the Crown Lands Ordinance, so far
as material, provides:

"327.

No evidence shall be receivable in any

~civil court:-

(1) of the sale, lease or other trans-
fer inter-vivos of lané registered under
this Part, unless such sale, lease or
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other transfer is effected by an instru-
ment in writing and such instrument has
been registered under this Part.

(2) of a lien, mortgage or charge
(otherwise than such as may arise or be
cregted in favour of the Crown or the
Govermient under or by virtue of any Or-
dinance or other enactment) of or upon
such land unlegs the mortgage or charge
ig crecated by an instrument in writing,
and the instrument has been registered
vnder this Part".

There follows a proviso dealing with equitable
mortgages by derasit of title gdeeds.

Section 129, so Tar as material, provides :-—

"Nothing in the last two preceding sec-
tions shall apply to -

(e) any document not itself creating, declar~
ing, assigning, limiting or extlngulshlng
any right, title or interest to or in land
registered under this Part, but merely
creating a right to obtain another docu-
ment, which will, when executed, create
declare, assign, limit or exXtinguish any
such right, title or interest; or ......

Section 137(1l) reads:-

"A document other than a judgment, decree
or order of a court, to which there is attached
a map or plan which is not signed by  the
Director of Surveys, shall not be accepted
for registration".

Section 138 reguires, inter alia, thav every
document produced Tor regiastration shall contain an
accurate and clear description of the property af-
fected thereby; and section 139 provides that docu-
ments which do not state the particulars required
by Section 138 shall not be admitted to registra-
tion except with the sanction of the Pr1n01pa1
Registrar.

As alrcady stated, the objection by learned
Counsel for the defence to the admission of the
Agrecuent in evidence was based on Section 55(6)(b)
of the Indian Transfer of Property Act, 1882. That
Act was applied to Kenya by Article ll(b) of the
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East Africa Order in Council, 1897. In the Com~
missioner of Lands v. Sheilkh Mohamed Bashir (Civil
Appeal No.76 of 1957 E.A.C.A.) unreported one of
the questions raised was whether the provisions of

Section 111 of the Indian Transfer of Property Act:

relating to forfeiture of a leagse applied to &
grant of Crown land in Xenya. J% was held that
they did not. In the course of my judgment in
that case I said that the Indian Crown Grants Act,
1895, had declared that the Transfer of Property
Act, 1882, should not apply or be deemed ever to
have applied to Crown lands in British India and
that, for that reason, the Transfer of Property
Act would not, in 1897 (when the Act was applied
to Kenya), have applied to Crown land in Kenya.
This was inaccurately stated. The Indian Crown
Grants Act, 1895, enacted that the Indian Transfer
of Property Act, 1882, should not apply or be
deemed ever to have applied to Crown grants, as
regards the construction and effect of such grants.
Similarly, the Indian Transfer of Property Act
would not apply to, or affect the construction of
Crown grants in Kenya as between Crown and subject
(which was the matter before the Court in Bashir's
case); but, so Par as I am awarc, there is nothing
to negative the application of the Indian Transfer
of Property Act, 1882, to dealings between subject
and sudbject relating to lands held upon Crown
grants or leases, which is the matter raised in
the present case. I will, therefore, proceed on
footing that Section 55(6)(b) of the Indian Trans-

fer of Property Act, 1882, applies in the present
case.

Section 55 of the Indian Transfer of Property
Act provides, among other things, that, in the ab-
sence of a contract to the contrary, the buyer and
seller of immovable property, respectively, are
subject to the liabilities, and have the rights
mentioned in the rules which follows. Paragraph -
(b) of Rule 6, which follows, says inter alia that
the buyer is entitled, unless he has improperly
declined to accept delivery of 1he property to a
charge on the property as against the seller .....
for the amount of any purchase money properly paid
by the buyer in anticipation of the delivery and
interest on such amount and, when he properly de-

¢lines to accept delivery, also for the earnest
(if any).

The argument against the admission of the
Agreement in evidence was that by virtue of Section
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55(6)(b) it created a charge over the property for In the Court
the part of the purchase money paid under it, i.c. of Appeal for

it created or couferred an interest in land: there- Iastern Africa.
Tore it regquired to be registered under Section 126 _

of the Crown Lands Ordinance; and, under Scction o .16
127(2), as it had not bzen registered, no evidence HO LD

of it was rcceivoeble: it would not be excluded ©) Judgnent .

from the operation of Section 127 by Section 129(c),

because it was itself a document creating an in- iggg November,

toerest in land.
(a) O'Connor P.

The learned Judpge dealt with the matter as - continued.
follows: :

"It is common ground that the land in ques-
tion forms part of a larger parcel of land
registered under Part XII of the Crown Ilands
Ordinance. In my judgment the provisions of
that Ordinance relating to the registration
of transactions in land govern, and exclusive-
ly govern, the registration of the Qocument
with which wc are here concerned. The agree-
ment has not been registered under that Ordi-
nance.

It is notl disputed that in fact part of the
purchase money was paid in pursuance of Clause
2 of the agreement. That being so, it is in
ny judgnent clear that, by virtue of the pro-
visions of Section 55(6)(b) of the Indian
Transfer of Property Act, 1882, the Purchaser
thereupon became entitled to a charge on the
property, and the agreement, in addition to
being an agrcement for sale, evidences the
creation of that charge.

Section 127(2) of the Crown ILands Ordinance
provides that no evidence shall be receivable
in any civil court of a charge upon  land
registered thereunder unless the instrument
creating the charge has been registered".

The lcarned Judge considered that the decision
in Dayal Singh v. Inder Singh (1926) I.A. 214 (P.C.)
completely governed this case and he held that he
was precluded from receiving the Agreement in evi-
dence.

In Dayal Singh's case an agreement for sale of
imuovable property acknowledged the receipt of a
part of the purchase price paid by the buyer as
carnest money. The seller having refused to0 com~
plete, the buyer sued for specific performance. So
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far as can be ascertained from the report, he did
not claim damages or any other relief. The agree-
ment was not registered. It was held that under
Section 55(6)(b% of the Transfer of Property Act,
1882, the buyer was entitled to a charge on the
property in respect of the earnest money, and that,
conseguently, the agreement cresied an interest in
the property: with the result that the agreement
was required to be registered by Section 17(1)(b)
of the Indien Registration Act, 1908, and was not
exenpt by Section 17(2)(v) thereof. Therefore the
suit could not be maintained.

The Indian Acis considered by their Lordships
in Dayal Singh's case are not all obtainable here;
but the main statutory provisions which their
Lordships were there considering were Section 55
(6)(b) of the Indian Transfer of Property Act (the

ist of which is set out above), and Section 17(1)
%b) and (2)(v) and Section 49 of the Indian Regis-
tration Act, 1908. Section 17(1)(b) made compul-
sorily registrablc "non-testamentary instruments
which purport or operate to create, declare, assign,
limit or extinguish, whether in present or in fu-
ture, any right, titlc or interest, whether vested
or contingent, of the value of one hundred rupees
and upwards to or in immoveable property". Section
17(2)%v) is identical in all material respects with
Section 129(e) of the Crown Lands Ordinance set
out above., Section 49 of the Indian Registration
Act enacts inter alia that no document reguired by
Section 17 of the Registralion Act to be register-
ed shall affect any immoveable property comprised
therein or ..... be received as evidence of any
transaction affecting such property ..... unless
it has been registered. :

It will be noticed that there sre significant
differences between the wording of the statutory
provisions considered in Dayal Singh's case and
the wording of Sections 126 and 127 OFf the Crown
Lends Ordinance. In the first place, Section 17
of the Indian Registration Act refers to "“docu-
ments" and "“instruments" and Section 49 of the
Indian Registration Act makes "documents" required
by Section 17 to be registered not receivable as
evidence of any transaction affecting immoveable
property unless registered. This disqualifies the
instrument per se in so far as it is to be received
as evidence of any transaction affecting immoveable
property. On the other hand, Section 127 of the
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Kenya Crown Lands Ordinance says: "No cvidence
shall be reccivable in any Civil Court ..... of a
sale, leaze ..... charges etc.! what is rcjected

by Scction 127 i9 not the unregistered instrument
per se in so far as it is to be received as evi-
dence of any transaction affecting immoveable
property, but cevidence of certain specified trans-
actions, and of those only, such for instance as a
sale, lcasc mortigase or charge. An instrument may
effcet a transaction which is required to be regis
tered by Scction 1263 but might, nevertheless, not
itsclf be excluded frow cvidence by Section 127,
though not registered. Scections 126 and 127 arc
not co—te*mlnouo, as are Sections 17 and 49 of the
Indian Registration Act, 1908, considered in Dayal
Singh's case. In the second place, the Indian
provisions dis¢-.alify instruments which purport or
operate to create etc. an interest in land. Not
only, therefore, arc instruments not receivable in
evidence which purport to create interests, but ex-
vressly also those which create an interest in land
by operation of law, e.g. those which confer on a
purchaser a charge for purchase money under Section
55 of the Indian Trunsfer of Property Act. Under
the Indian provisions, therefore, such an instru-
nent as the Agr.:ement in this case would not be
receivable as evidence of any trarnsaction affect-
ing immovable property comprised therein. But,
under Section 127 of the Crown Lands Ordinance,
what is rejected is evidence of the sale, lease or
other transfer and of a lien, mortgage, charge,
cte. of registered land, unless it is effected or
created by an instrument in writing and the instru-
ment has been registered under Part XII.

The effect of the decision in Dayal Singh's
case seems to have been unacceptable in India, be-
cause in the following year an amendment vas made
to the Indian Registration Act 1908 by adding to
Section 17 an 'Explanation' in the following terms:

"A document purporting or operating to effect a
contract for the sale of immoveable property
shall not be deemed to require or ever to have
required registration by reason only of the
fact that such document contains a recital of
the payment of any ecarnest money or of the
whole or any part of the purchase money".

No such amendment was made in Kenya. Sale
agreements providing for payment of a deposit on
execution are common here, and may be required to
be registered and registrable if they fall within
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Section 126 and comply with Sections 137 and 138.
But whether they are receivable in evidence or not
depends on Section 127.

Notwithstanding eny consideration of incon-
venience we are bound to Tfollow Dayszl Singh's case
in so Tar as it was decided upon an Indian Act
identical in wording or in ggg}ﬁpaterig with the
provisions of the Crown Lands Ordinance; but the
effect of the differences in the legislation in the
two .countries must be considered. As has been 10
pointed out above, what is rejected in Kenya is
evidence of specified transactions - of the sale,
lease, transter or charge eltc. of registered land.
The Agreement in this case was not tendered as
evidence of a charge. No charge was sought to be
proved, and the existence or otherwise of a charge
was irrelevant to any issue in the suit. I am of
opinion that the Agrecment was not excluded by
Section 127(2) from being received as evidence in
this suit. It has not been argued that the Agree- 20

. ment is evidence of a !'sale! under Section 127(1)

and T do not think that it is. The words 'or other
transfer' in that sub-gection wake it plain that
'sgle! in this context is a completed sale, a
transfer of ownership (cf. Scction 54 of the Imdian
Transfer of Property Act, 1882) and not an execu-
tory agreement to sell.

It follows that, if I am right that the agree-
ment was not within Section 127 and was not pre-
cluded by that section from being received in evi- 30
dence for the purposcs of the present suit, it is
unnecessary to consider the effect of Section 129
(e) upon which sub-section the decision of the
Privy Council in Dayal Singh's case, having been
given upon a virtually identical provision of an
Indian Act, is binding upon this Court.

This is sufficient to dispose of the appeal;
but there was a further ground raised by the Ap-
pellant with which I had better deal, in case I am
wrong in holding that the Agreercnt was not caught 40
by Section 127. This contention was expressed as
follows in Ground 5 of the Memorandum of Appeal:

"5, In the further alternative the learned Judge
failed to appreciate that as the Respondent
(Vendor) had failed to comply with the pro-
visionas. of Secticn 88 of the Crown Lands
Ordinance, the agreement for ssle in so far
as it purports to effect a charge is void
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and doea not therefore require to be regis- In the Court
tered". of Appeal for
dagtern Africa.
Mr. Wollen's argument may be summariscd as —_—

follows: The land was situate in the Highlands. No.16
The reason of the learned Judge for excluding the R
Agrcement from evidence was that, by virtue of Judgment.

Secetion 55 of the Indien Transfer of Property Act,

the Agrcement effected a charge over the land: it %ggg November,
wag, therefore, excluded from Section 129(e) and )

caught by Scction 127. But, under sub-section (3) (a) O'Connor P.
of Section 88 recad with sub-section (1), an instru- - continucd.
ment which has not the Governor's consent endorsed

upon it i8 void in so far as it purports to effect

a charge over the land in the Highlands. The or-

iginal Agreemen’., which had been tendered in the

Court below and was on the Court file for reference,

did not have any conscent by the Governor endorsed

upon it. It could not, therefore, have validly

effected a charge. Accordingly, notwithstanding

Dayal Singh's case, Section 129(e) would apply to

the Agreement which would, by that sub~section, be

excluded from Section 127 and be eXempted from the

necessity for registration.

Mr., Khanna argued that this point was not
taken in the Court below and could not be taken
now, as it depended on evidence: the Goveraor's
consent might have been endorsed on the counter-
part of the Agreement. He drew attention to the
words in Section 88(1) “nor shall any person enter
into any agrecement for any of the transactions re-
ferred to in this sub~section without the written
consent of the Governor" and argued that the con-
sent must be obtained before the Agreement was
entered into: this had not been done and  the
Agreement was, therefore, void and the suit should
be dismissed: if, by gilving evidence of the Agree-
ment, one auvtomatically gave evidence of a charge,
the Agreement could not be received.

As regards Mr. Khanna's first argument: In

Connecticut Fire Insurance Co. v. Kavanagh (18957
A.C, 473 (P.T.) Lord Watson said at p.480: ‘

"When a question of law is raised for the first
time in a court of last resort upon the con-
struction of a document or upon facts either
admitted or proved beyond controversy, it is
not only competent but expedient in the inter-
ests of justice, to entertain the plea. The
expcdicency of adopting that course may Dbe
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doubted, when the plea cannot be disposed of
without deciding nice guestions of fact, in
considering which the Court of ultimate review
is placed in a much less advantageous position
than the Courts below. But their Lordships
have no hesitation in holding that the course
ought not, in any case, to be followed, unless
the Court is satisfied that the evidence upon
which they are asked to decide establishes be-
yond doub®t that the facts if fully investigated 10
would have supported the new plea".

I am satisfied by the fact that the original
Agreement bears no endorsement of the Governor's
consent, that no such endorsement has, in Zfact,
been made on it. If an endorsement had been made
on the counterpart and not on the original (which
would be a very unusual procedure) I feel sure
that that endorsement would have been copied upon
the copy of the Agreement reproduced in the Record,
since it would clearly be relevant under Ground 5 20
of the Memorandum of Appeal. I am satisfied that
it is established beyond doubt that the Agrcement
does not bear an endorsement of the Governor's
consent. Accordingly, I think, since a substantial
point of law is involved, that we ought to enter-
tain the question raiscd in Ground 5, notwithstan-
ding trat it was not taken below.

Mr. Khanna, in his second contention, reclied
on the words in sub-section (1) of Section 88,
which prohibit. the entry into agreements for any 70
of the transactions referred to in the sub-section.
I think that that argument is answered by the form
of the Agreement. The sale of the land was ex-
pressly made subject to. the consent of the Gover-
nor. That was not an agreement to sell land with-
out the consent of the Governor, which is what is
prohibited by sub-section (1). I see no reason
for holding that the consent of the Governor 1o an
agreement in that form must be obtained before the
agreement is entered into or that such an agrece- 4.0
ment is made void by Section 88. I think that sub-
section (3) and the proviso thereto indicate that
the consent of the Governor may be given after an
agreement is entered into.

lr. Khanma's last-wentioned argument has al-
ready been dealt with. T have already indicated my
opinion that the Agreemcnt was not evidence of a
charge, it was not tendered as such, and any evi-
dence of a charge wouwld have been irrelevant to any



10

20

30

40

GT.

issue arising on the pleadings in this case. I
have drawvn attention to the differences between
Secvion 127 and the statutory provisions considered
in Dayal Singh's case. '

I think Mr. Wollen'o argument on the effect
of Scction 88 i3 sound, if the Agreement is an
tinstrument which purports to effect' a charge
within the mcaning of sub-section (3). It does not
in terms 'purport' to effect a charge. I have said
that, in my opinion, the Agreement is not ‘tevi-
dence! of a charge within Section 127 which deals
with the reception of cvidence in courts, unlike
Section 88 which avoids the instrument in so far
ag 1t offcends. But the agreement does not purport
0 acknowledge thic receipt of earnest money which,
by the operation of Section 55(6)(b) of the Indian
Transfer of Propcrty Act, effects a charge. To that
extent it 'purports to effect! a charge. The mis-
chief aimed at by Section 88 is the effecting,
without the consent of the Governor, of the trans-~
actions referred to, and, clearly, charges arising
by opcration of law on the execution of a particu-
lar instrument would be within the mischief of the
section no less than charges created by express
words of charge. Tor instance, I think that a mem-
orandum of equitable mortgage or charge created by
deposit of title deeds would be an 'instrument!
within sub-section (3) of Section 88, notwithstand-
ing that it merely recorded the deposit of  the
deeds as seccurity for a loan and.did not contain
express words purporting to charge the property.
It may be that the expression “purports to effect!
in the context oif sub-section (3) of Section 88 is
used for the reason that, under the sub-section,
the instrument cannot be said to “Yeffect" the
transaction, because its effect is avoided unless
the terms and conditions of the transaction have
received the Governor's consent. If such consent
has not been received, the instrument does not
teffect" the transaction; but could be said to
"purport to effect" it.

I have also entertained some doubts as to
whether an instrument which does not have endorsed
upon it the written consent of the Governor, is
void if, in fact, that consent has been obtained.

I am inclined to think, however, that +the words
"which shall be endorsed on the ingtrument" are
mandatory, and that the endorsement, and that only,
is the ecvidence which the Ordinance requires of the
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fact that the consent has Been obtained.

My conclusion on Ground 5 is, therefore, that
the Agreement is an instirument which “purports to
effect" a charge within the meaning of Section 88
(3). It is accordingly, void, under that .sub-
section, to that extent, by reason of the fact
that the Governor's consent to its terus and con-
ditions is not endorsed upeon it and such endorse-
ment would (apart from section 65 of the Indian
BEvidence Act, which is not shown to be applicable) 10
be the only receivable evidence of such consent.
It follows that the Agreement does not create a
charge: it, therefore falls within Section 129(e)
and is thereby excluded from the operation of Sec-
tion 127 (assuming that Section 127 would other-
wise apply to it. This is not inconsistent with
the decision in Dayal Singh's case as to the cor-
rect interpretation ot vection 129(e). It is a
matter of construing the effect on Section 129(e)
of a statutory provision relating to land in the 20
Highlands of Kenya, which does not exist in the
Indian legislation considered by their Lordships
in Dayal Singh's case.

I had better also mention briefly Ground 4 of
the Memorandum of Appeal and Mr.Wollen's argvments
based on Sections 137, 138 and 139 of the Crown
Lands Ordinance.

Mr, Wollen contended that Section 127 of the
Ordinance could not apply to exclude a document
from evidence on the ground thal it was mot regis- 30
tered, if it was not, in fact, registrable because
the plan attached to it was a sketch plan only and
wag not signed by the Director of Surveys as re-
guired by Section 137(1). He also contended that
the Agreement was not registrable by reason of
Sections 138 and 139 in that it 4id not contain an
accurate and clear description of +the property
affected thereby, its boundaries, extent and situ-
ation. He sald that surveyors' plans, which alone
the Director of Surveys would sign, took months to 40
obtain; and, moreover, that it was impossible for
the parties to comply with Section 138 because a
decision on what property waes affected. by  the
Agreement and a clear description of it was pre-

cisely what the pariies had not got and sought to
obtain in the suit.

Me. Khanna argued that Sections 137, 138 and
139 were merely machinery sections and thal the
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Tact that the parties to the Agreement might be
unable to comply with the provisions of those
sections did not avoid the obligations to register
the document under Section 127.

IT the Agreecment were registrable under Sec-
tion 127, I should be inclined to agree with Mr.
Khanma; but I have held that it is not so regis-
trable.

I would allow the appeal and set aside the
Ruling of the learned Judge rejecting the Agree-
ment as inadmissible in evidence. In consegquence
the decree must be set aside and the suit nust
proceed.

We have heard argument on the guestion of
costs. Mr. Khamma has argued as regards the costs
of the appeal, that the Appellants have succeeded
only on a point of law not taken in the Court below
and should, therefore, be deprived of their costs
and no order as to costs should be magde.

This is not correct. The Appellants have suc-
cceded on their main point that the learned Judge
was wrong in holding that he was bound by Dayal
Singh's case because of the difference between the
provisions of the Kenya Ordinance and the Indian
Acts considered in Dayal Singh's case, and that the
Agreement was not within Section 127 of the Crown
Tands Ordinance and was admissible in evidence.
This point was taken in the Court below and I have
already said in this judgment that, in my view,

that was sufficient +to dispose of +the appeal.
It is true +that +the - Appellants also  suc-

ceeded on their argument based on Section 88 which

was not raised below: butl that is additional and is
no reason for depriving them of their costs of the

appeal. I think that the Appellants should have

their costs of the appeal.

As to the costs in the Supreme Court, Mr.
Khanna argues:

(a) that, although the Memorandum of Appeal pur-
ports to appeal against the whole of the
Decree of the 14th March, there are no
Grounds of Appeal relating to the claims
previously decided by the Ruling of the 10th
Januvary, or relating to anything but the
claim for specific performance;
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(b) that the Ruling of the 10th January is not
appealed against and is not before us and
that costs of the claims thereby decided
must follow the event and that we should
not set aside the order re cosls contained
in the Decree of the l1l4th March, but should
only vary it by directing a deduction from
the costs of the suit of the costs attribu-
table to claim No.l.

I would agree if the Supreme Court had dealt
in the Ruling of 10th January with the costs of
the claims then disposed of. But it did not deal
with the costs of those claims until it had been
held (erroneously I think) that the Defendant suc-
ceeded also on claim 1 by reason of his prelimin-
ary objection. The only order as to costs is that
in the Decree of 14th March and the whole of that
is appealed against. I do not think that we should
fetter the discretion of the Judge who will hear
the suit as to the costs of the whole of it or at-
tempt to make an apportionment on papers not be-
fore us. No douvbt the Judge will bear in mind,
when dealing with the costs of the suit, that the
Defendant succeeded on the claims dismissed by
the Ruling of the 10th January. The costs of the
suit already paid should, in my opinion, be repaid
and those costs should be costs in the cause.

DATED at Nairobi the 21st day of November,
1958.

K.X.0!'CONNOR,
President.

BRIGGS V.P.

I have read the judgment of the learned Presi-
dent and am in full agreement with his reasoning
and conclusions as regards the essential differen-—
ces between the Indian Registration Act and the
Crown Lands Ordinance. I agree that those differ-
ences make the decision of the Privy Council in
Dayal Singh v Inder Singh, 53 I.A. 214, inapplic-
able to the present case. The only doubt which I
feel as regards this part of the judgment is that,
although Section 127 does not, I think, preclude
the reception of the agrecment in evidence in sup-
port of a claim for specific performance, the
agreement, in so far as it operates 1o create a
charge, is apparently within the wording of Section
126, which provides that “All transactions entered
into, affecting or conferring or purporting to
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confer ... linit or exii nguish any right, title, In the Court
or interecst ... to, in or over land ... shall be of Appeal for
registered". In consequence of the provisions of TFastern Africa.

Joction 55(6)(b) it might be argued that  this
Agrcoment did affcect the title of the Vendor by No.16
creating o statutory charge against it, and d4id e
confer a covresponding interest on the purchascr. Judgment.
I think thore arce two possiblce answers to this
ar;ument, ffirst, that assuming it to be corrcct,
Section 126 alonc ig brubtum fulmen and does nod
alfect substantive rights. The sanciions for en-
foreing registration are provided by Section 127,
and arc not such as to affect this agrecment. The
gecond answer is that, in interpreting the words
"Pransactions entered into" in Seetion 126, one
may be guided both by the general scheme of the
Ordinance and by the express words of Scction 88
(1), which distinguishes between "transactions" and
"agreements for transactions", and clcarly restricts
the meaning of “transactions" so as to exclude an
executory agreement to erfect a "transaction". I
think it is permissible to say that "transaction"
in Section 126 has a similarly limited meaning. It
is perhaps a slight support to this argument that
Section 129(e) does not use the word "transaction!.

22nd Novenber,
1958.

(b) Briggs, V.P.
- continued.

As regards Ground 5 of the Memorandum of Ap-
veal, I again agree with the learned President. It
is clear from the wording of Section 88(3) that an
instrument may be avoided in part and remain valid
in part. It is avoided to the extent that were it
not for the provisions of the sub-section, it would
effect one of the "“transactions® (In the special
sense) governed by the first part of Section 88(1)
In so faxr as it would not have that effect, it re-
mains in full force. This agreement is, I think,
typical of such severable instruments. The statu-
tory charze is avoided, but otherwise the agreement
stands. It is then a document precisely within the
terns of Section 129(e), and is exempted from
registration.

I confess to a feecling of some relief at be-
ing able to reach this conclusion. Registration
of these agreements is normally impossible, be-
cause no proper plan exists at the time when they
are made. If the dccision of the Suprcme Court
were to stand, either legislation would be neces-
sary, or conveyancers would be obliged to insert,
in every agreement for sale of land which acknow-
ledped a part-payment, a provision ncgativing the
operation of Section 55(6€(b). This would be a
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grave trap for the unwary, and it must be remeu-
bered that agreements of this kind are often pre-
pared by laymen. /

1 agree with the order proposed by the learn-
ed President. '

- DATED at Nairobi the 10th day of Novewber,

1958.
P.A.BRIGGS,
Vice-President.
FORBES, J.A.
1 agree.
A.G,FORBES,
Justice of Appeal.
Wairobi,

Dated 22nd November, 1858.
DELIVERED on 22nd November, 1958, at Nairobi.

No. 17.
ORDER
In Court this 22nd day of November, 1958.
Before the Honourable the President (Sir Kenneth

0'Connor)

the Honourable the Vice~President (lir. Jus-
tice Briggs)
and the Honourable Mr.Justice Torbes, a Jus-
tice of Appeal.

This Appeal coming on for hearing on the 1st
and 2nd days of July, 1958, in the presence of MNr.
S.R.Wollen, Advocate for the Appellants and Mr.
D.N, Khanna, Advocate for the Respondent, and on
the 8th August, 1958, for judgment when the Appeal
was stood over for argument as to costs, and this
Appeal standing for argument as to costs on the
8th November, 1958, when the Appeal was stood over
for judgment, and this Appcal standing for judgment
this 22nd day of November, 1958, IT IS ORDERED
that the Appeal be and isg hereby allowed AND THAN
the Ruling of Her llajesty's Supreme Court of Renya
(Mr. Justice Pelly Murphy) dated the 14th larch,
1958, be set aside AND THAT the decree of Her
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Majesty's Supremc Court of Kenya dated the 261k
May, 1958, be set aside AND THAT this suit do
procced AND IT IS #URTHER OrRDERED that the Respon-
dent do pay to the Appellants the costs of this
Appeal as taxed by the Registrar of the Court AND
TIAT the costs of the suit already paid by the
Apncllants to the Respondents be repaid and all
costos in the suit be dealt with by the Judge at
the trial of the action.

GIVEN under my hand and the ©Seal of the
Couxrt at Nairobi, the 22nd day of November, 1958.
. HARTIAND.
Registrar.

I55ULD this 10ih day of January, 1959.

No. 18.

ORDER GRANTING FINAL, LEAVE TO APPEAL TO
THls PRIVY COUNCIL

IV HER MAJESTY'S COURT OF APPEAT, FOR EASTERN AFRICA
AT WATROBI

CIVIL APPLICATION WO.1l of 1959
(In the matter of an intended Appeal to
Her Majesty in Council)
BTIWEEN :- REGINALD ERWEST VERE DERNING
...and_.

1. DAVID GEOFIREY EDWARDES and
2. DATHNE ELIZABETH NAOMI
EDWARDES

Applicant

Respondents

(Intended Appeal from the Ffinal judgment of the
Court of Appeal for Eastern Africa Sessions hold-
en at Nairobi dated 22nd November, 1958, in Civil
LAppeal Vo.42 of 1958, and the formal ordexr there-
of, of the same date,

BETWEEN :— DAVID GEOFTPREY EDWARDES and
DAPHNE ELIZADETH NAOHI
EDWARDES Appellants

- and -
REGINAID ERNEST VERE DINNING ngpondent)

In the Court
of Appeal for
Bastern Africa.

— ——— pe—

No.l7.
Order.

22nd November,

1958
- continued.

No.18.

Order granting
FPinal Leave to
Appeal to Privy
Council.

22nd April,
1959.
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I CHAMBERS this 22nd day of Apfil, 1959.

Before The Honourable Mr. Justlce Wlndham, Justice
of Appeal. '

ORDER .

UPON the application presented to this Court
on the 16th day of April; 1959, by Counsel for the
above-named Appllcant for final leave to Appeal to
Her Majesty in Council AWND UPOH READING the Affi~
davit of Mohamed Bakhsh of Nairobi in the Colony
of Kenya Clerk sworn on the 15th day of April 1959

in support thereof and the exhibits therein re-
ferred 1o and marked "MB1" and “MB2" AND  UPON
HEEARING Counsel for the Applicant and for ‘the

Respondents THIS COURT DOTH ORDER that the appli-
cation for final leave to appeal to Her Majesty in
Council be and is hereby granted ARD DOTH DIRECT
that the Record including this Order be despatched
to England within fourteen days from the date of
issue of this Order AND DOTH FURTHER ORDER that
the costs of this application do abide the result
of the apypeal.

GIVEN under my hand and the Seal  of the
Court at Nairobi, the 22nd day of April, 1959.
F. HARLANWD,
Registrar.

ISSUED this 22nd day of April, 1959.
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PXHIBITS Fxhibits
ACGRELMENT Agreement.

KIENYA REVENUE  XENYA REVINUE SD £6 1/- Stamp 17th April 1954.
TTREL POUNDS TIRES POULIDS Penalty £1

KENYA REVENUL
TEY SHILLINGS

AR AGRELENENY made the Seventeenth day of
April One thousand nine hundred and fifty Zfour
BTyl REGIVALD BRFDOST VERE DENNING of Naivasha
in the Colony of Kenya Settler (hereinafter called
the Vendor which expression shall where the con-
texl so admits include his personal representatives
and assigans) of the one part and  DAVID GEOFFRLY
EDWARDES of Naivasha aforesaid a Tieutenant
Colonel in Her Majesty's Army (Retired) and DAPHNE
BLIZABETH NMAOMI LDWARDES his wife (hereinafter
called the Purchasers which expression shall where
the context so admits include their respective per-
sonal representatives and assigns) of the other
part VI EZRILEAS the Vendor is registered as
the owner as ILessee from the Crown for all the un-
expired residue of the term of Ninety Nine years
from the First day of May One thousand nine hundred
and six of ALDL THAT piece or parcel of land com-
prising Two thousand five hundred and forty eight
decimal four acres or thereabouts situate in the
Naivasha District of the said Colony of Kenya being
vortion of WNumber 416/2 SUBJECT to the payment of
the apportioned yearly rent payable to the Crown
and to performance and observance of the covenants
and conditions contained in the Head Lease relating
to the snrid premises which said piece or parxcel of
land is more particularly delineated and described
on the Plan amiexed to an Indenturce of Assignment
dated the First day of June One thousand nine hun-
dred and ten and wade between Bertram Gray Allen
(thercin described) of the first part John Dawson
Hopcra?t (therein described) of the second part and
George Edward Tuson (therein described) of - the
third part and thereon bordered red AND WHEREAS
the Vendor has agreed with the Purchascrs for the
salc to them of a portion of the said land at the
price of Shillings Two hundred thousand free from
encumbrances NOW IT IS HEREBY IUTUALLY AGRELED by
and betwcen the parties hereto as follows :-

1. TiE Vendor agrees to sell and the Purchasers
agree to purchase AL THAT piece or parcel of land
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having a frontage of Six hundred and forty five
yards to Lake Waivasha or thereabouts (the South
Bast boundary running in part along the edge of
the present lucerne crop which is Seventy five
feet from the wall of the big windnill belonging
to the Vendor) and containing an area of Oae hun-
dred and eighty acres more or less DOGETHNR WITH
the riparian land appurtenant thereto estimated to
comprise an area of Sixty seven and one half acres
or thereabouts as the said piece or parcel of land
is a portion of the above recited premises and is

- more particularly delineated and described on the

Sketeh Plan ammexed hereto and thereon bordered
red TOGETHER ALSO with all improvements now erec-
ted and being thereon but SUBJECT to the appor-
tioned rent payable to the Crown as may be assessed
in respect of the said premises AND SUBJECT ALSO
to performance and observance of the covenants and
conditions contained in the Hecad lease from the
Crown so far as the same affect the said premises

2. THE purchase price of the said lsnd shall be
the sum of Shillings two hundred thousand and the
same shall be paid as under:-

(a) the sum of Shillings eight thousand on the
signing hercof and the Vendor hereby ack-
nowledges the due receipt thereof.

(b) the sum of Shillings One hundred and seven-
ty two thousand without ianterest on or be-

fore the Thirtieth day of Apxil One thousand .

nine hundred and fifty four, and

(c) The sum of Shillings Twenty thousand with-
out interest the balance thereof on the
delivery by the Vendor to the Purchasers of
a proper legal Assignment to the Purchasers
of the said premises

5. THE Purchasers shall be permilted to take
formal possession of the sald premises as from the
day upon which payment of the second instalwent of
the purchase price is made to the Vendor under
Clause 2(b) herecof and shall as from such date pay
all outgoings in connectbion therewith and be en-
titled to all incomings except the proceeds of
crops taken off by the Vendor duvring his tenancy
of the premises hereinafter meantioned

4, THE purchase and sale hereby effectcd is ex-
pressly made subject to the consent thereto of the
Land Control Board and the Governor of the said
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Colony. In the cvent of such consents being re-
fused then this Aprecment shall become null  and
void and any payment made by the Purchagers shall
thereupon be refunded Lo them but without interest

D PON  completion of the sale the Vendor shall
deliver to the Purchasers free of cost to thcem one
sccond hand HUay mower and one sccond hand Hay rake
both of which shall be in good working order.

6. THE Vendor shall at his own expense carry out
all foraalities required to obtain conversion of
the Crown Lease under which the said land is held
from a tcrm of Winety nine years to a term of Nine
hundred and ninety nine years (approval of which
has already been given by Goverrment) and shall re-
imburse the Purchasers any expensges they may incur
in this connecction

7. UPON payment of the second instalment of the
purchase price in accordance with Clause 2(b) here-
of the Vendor shall become the tenant of the said
piece of land from the Purchasers at a monthly
rental of Shillings One thousand payable on the
last day of each calendar month in arrear and such
tenancy shall continue for a minimum period of Six
months terminable thereafter on either gide by
Three months previous notice in writing During
such tenancy the Vendor agrees that he will farm
cultivate manure and manage the said property in a
good and husbandlike manner according to the most
approved methods of husbandry followed in the Dis-
trict and will keep the arable land in good heart
and condition and will not allow any part to be-
come impoverished injured or deteriorated and will
keep the same clean and Zree from weeds and will
make an adeguate return in artificial or other
manures for all hay straw fodder roots and green
crops sold or removed from the same

The Purchascrs shall be permitted access to
the premises during the said tenancy for the pur-
posc of erecting and coustructing a dwelling house
with ancilliaries including outbuildings and road
of access

3. THE Vendor shall with all convenient gpeed
cause the said premises to be surveyed and Deed
Plang issued by the Survey Department of the said
Colony.

Exhibits
Agrccment,

17th April 1954
- continuced.
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9. WITHIN Twenty eight days of the delivery of
the relevant deed plan to the Purchasers' Advocates
the Purchasers shall make paymenl of the balance
of the purchase price in full to the Vendor and
the Vendor with all other necessary partics (if
any) shall thereupon execute and deliver to the
Purchasers a legal Assignment of the sald premises
hereby agreced to be sold.

10. THE said Assignment shall be prepared by the
Purchasers' Advocates and shall be made subject to
the Crown rent assesscd in respect of the said
premises and subject also to the covenants and
conditions contained in the Hcad lease so far as
the same affect the said premises but otherwise
free from encumbrances.

11, IF the Purchasers shall make default in pay-
ment of the balance of the purchase price or any
part thereof when the same shall fall due or with-
in I'ifteen days thereafter then and in any such
case the Vendor may at his oplion either :-

(a) Sue the Purchasers forthwith for the whole
" balance of the said purchase price or

(b) Rescind the sale hercby agreed and re-sell
the said premises and sue the Purchasers
for the ultimate deficit (if any) after
crediting the Purchasers (against the bal-
ance of the purchase price as aforesaid)
with the net proceeds on such re-sale or
keep for himself any wltimate profit -on
such re-sale,

12, ALL expenses and costs incidental to the
survey of the sald premises and having the Deed
Plans issued shall be borne by the Vendor and all
legal costs and expenses incidental to the prepar-
ation and completion of this Agreement and to the
said Assigmment shall be borne by the Purchasers

- including Stamp Duty and Registration fees.

IN WITNESS whereof the Vendor and the Pur-
chasers have hereunto set their hands the day and
year first hereinbeforc written

SIGNED by the Vendor in . S
the presence of :- ; R.E.V, DENN;LGf
E. Taylor, ’ '

¢/o K.F.A. Naivasha,
Typist Clerk.
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SIGNED by the Purchasers ) D.G. EDWARDES

in the pnresence of :- ) D.E.N. EDWARDES.

R.P. Mortimer,
13, Market Flace,
Reading.

Bank Official.

A penalty of Shs.20/- for late
Stamping has been imposed.

KENYA REVENUE
ONE POUND

" Bxhibits
Agreement.

17th April 1954
-~ continued.
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SKETCH PLAN
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